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Editorial

Welcometo theFourthissue of NEMIS in 2017. In this issue we would like to draw your attention to the following.

Family Life

Currently,thereis alot of interestin the right to family reunificationof refugeeswhich is reflectedin a new referencefor a
preliminaryruling on the Family ReunificationDirective. In this referencea Dutchdistrict courtwantsto know whetherArticle
11(2) Family Reunificationallowsfor the requirementhata refugeefirst makesplausiblethatheis not ableto submitofficial
documentssubstantiatindis family ties, beforealternativeproofs or indicationshaveto be takeninto account.This questiol
(ECLI:NL:RBDHA:2017:13124) has not yet been registered at the CJEU.

To thequestionon thereferencadateof unaccompaniechinorsbeingentitledto family reunificationon the basisof Article
10(3) Family ReunificationDirective, the AdvocateGeneralconcludedon 26 October2017(C-550/16,C. & A)). Accordingto
the AdvocateGeneral the dateof entranceof the unaccompaniedhinor in the Member Stateshouldbe takenas a referenc
datewithin the meaningof Article 2(f) of the Directive, but alsosincethe grantof refugeestatusis a declaratoryactand has
retroactiveeffect. The obligationto takethe interestsof the child asa primary consideration(Article 24(2) Charter)andthe
vulnerable situation of refugees (referred to in recital 8) also lead to this interpretation.

In Y.Z. a.0.(C-557/17), the Dutch Council of State has askedfor a preliminary ruling on Article 16(2)(a) Family
ReunificationDirective andArticle 9(1)(a) Long-TermResidentdirective. It wantsto know whethera residencepermit car
be withdrawnif the acquisitionof that residencepermit was basedon fraudulentinformation but the holder of the residenc
statuswas unawareof the fraudulentnatureof that information. The caseconcernsfraudulentdocumentssubmittedby the
sponsor, which formed the basis for the residence rights of the mother and child as well.

Return

On 13 December2017,the Advocate-Generatoncludedin C-240/17(E), that a third-country nationalcanrely directly on
Article 25(2) of the Conventionimplementingthe Schengemgreementbeforenationalcourtsin orderto contestthe legality
andthe enforcemenbf a returndecisionandan entry banwithin the meaningof ReturnDirective. Thereturndecisionmay be
enforcedandthe entry banput into effect only after the Stateconsultedhaspresentedts observationr hasfailed to do sc
althougha reasonablgeriodfor responséiaspassedlf, however the third-countrynationalpresentsa threatto public safety
and order, these decisions may be enforced before expiry of this period.

In Wilber L—pePastuzandC- 636/16)the CJEUruledthatasArticle 12 of the LTR Directive offersreinforcedprotectior
againstexpulsionMemberStatesnaytakea decisionto expelalong-termresidentsolelywherehe or sheconstitutesanactua
andsufficiently seriousthreatto public policy or public security.Prior to anexpulsion,MemberStatesalwayshaveto conduc
an individual assessmentf all relevantcircumstancesand interestsas mentionedin Article 12(3) of the LTR directive
Therefore, being sentenced to a term of imprisonment of more than one year is not sufficient ground for expulsion.

Borders

In Decemberthe Court hasreleaseda judgementon the Visa codein caseC-403/16.It rulesthat Article 32(3) of the Visa
Code,readin the light of Article 47 of the Charter,mustbe interpretedas meaningthat it requiresMemberStatesto provide
for anappealprocedureagainstdecisiongefusingvisas.The procedurafulesarea matterfor the nationallegal order,but have
to bein accordancevith the principlesof equivalenceaindeffectivenessandguaranteea judicial appealat a certainstageof the
proceedings.

Nijmegen December 2017, Carolus GrYiters & Tineke Strik
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1 Regular Migration

1.1 Regular Migration: Adopted Measures case law sorted in chronological orc
Directive 2009/50 Blue Card |
On conditions of entry and residence of TCNs for the purposes of highly qualified employment
* 0J 2009 L 155/17 impl. date 19 June 2011
Directive 2003/86 Family Reunification
On the right to Family Reunification
* 0J2003L 251/12 impl. date 3 Oct. 2005
* COM(2014) 210, 3 Apr. 2014: Guidelines on the application
CJEU judgments
! CJEU C-558/1&Khachab 21 Apr. 2016 Art. 7(1)(c)
! CJEU C-153/1K. & A. 9July 2015 Art. 7(2)
! CJEU C-338/13Noorzia 17 July 2014 Art. 4(5)
! CJEU C-138/1Dogan (Naime) 10 July 2014 Art. 7(2)
! CJEU C-87/12Ymeraga 8 May 2013 Art. 3(3)
! CJEU C-356/1D. & S. 6 Dec. 2012 Art. 7(1)(c)
! CJEU C-155/11mran 10 June 2011 Art. 7(2) - no ad;.
! CJEU C-578/0&hakroun 4 Mar. 2010 Art. 7(1)(c) + 2(d)
! CJEU C-540/0FP v. Council 27 June 2006 Art. 8
CJEU pending cases
! CJEU C-123/1%8n pending Art. 7
! CJEU C-257/1TC. & A. pending Art. 3(3)
! CJEU C-380/1K. & B. pending Art. 9(2)
! CJEU C-484/1K. pending Art. 15
! CJEU C-550/16A. & S. pending Art. 2(f)
New! CJEU C-557/1% .Z. a.o. pending Art. 16(2)(a)
New! CJEU C-xx/17X. pending Art. 3(2)(c) + 11(2)
EFTA judgments
! EFTA E-4/11Clauder 26 July 2011 Art. 7(1)
See further: @ 1.3
Council Decision 2007/435 Integration Fund

Establishing European Fund for the Integration of TCNs for the period 2007 to 2013 as part of the General prog
Solidarity and Management of Migration Flows

* 0J 2007 L 168/18 UK, IRL optin
Directive 2014/66 Intra-Corporate Transferees

On conditions of entry and residence of TCNs in the framework of an intra-corporate transfer

* 0J2014 L 157/1 impl. date 29 Nov. 2016
Directive 2003/109 Long-Term Residents

Concerning the status of TCNs who are long-term residents

* 0J2004 L 16/44 impl. date 23 Jan. 2006

* amended by Dir. 2011/51

CJEU judgments

New! CJEU C-636/16.opez Pastuzano 7 Dec. 2017 Art. 12

! CJEU C-309/14GIL 2 Sep. 2015

! CJEU C-579/13. & S. 4 June 2015 Art. 5+ 11

! CJEU C-311/13Ymer 5Nov. 2014

! CJEU C-469/13ahir 17 July 2014 Art. 7(1) + 13

! CJEU C-40/11ida 8 Nov. 2012 Art. 7(1)

! CJEU C-502/1GBingh 18 Oct. 2012 Art. 3(2)(e)

! CJEU C-508/1@Com. v. Netherlands 26 Apr. 2012

! CJEU C-571/1(®Bervet Kamberaj 24 Apr. 2012 Art. 11(1)(d)

See further: & 1.3
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1.1: Regular Migration: Adopted Measures

Directive 2011/51 Long-Term Residents ext.
Long-Term Resident status for refugees and persons with subsidiary protection
* 0J 2011 L 132/1 (April 2011) impl. date 20 May 2013
* extending Dir. 2003/109 on LTR
Council Decision 2006/688 Mutual Information
On the establishment of a mutual information mechanism in the areas of asylum and immigration
* 0J 2006 L 283/40 UK, IRL optin
Directive 2005/71 Researchers
On a specific procedure for admitting TCNs for the purposes of scientific research
* 0J 2005 L 289/15 impl. date 12 Oct. 2007
* Directive is replaced by Dir. 2016/801 Researchers and Students
CJEU judgments
! CJEU C-523/08om. v. Spain 11 Feb. 2010
See further: @ 1.3
Recommendation 762/2005 Researchers

To facilitate the admission of TCNs to carry out scientific research
* 0OJ 2005 L 289/26

Directive 2016/801 Researchers and Students
On the conditions of entry and residence of Third-Country Nationals for the purposes of research, studies, train
voluntary service, pupil exchange schemes, educational projects and au pairing.

*  0J 2016 L 132/21 (11-05-2016) impl. date 24 May 2018
*  This directive replaces both Dir 2005/71 on Researchers and Dir 2004/114 on Students
Requlation 1030/2002 Residence Permit Format |
Laying down a uniform format for residence permits for TCNs
* 0J2002L 157/1 UK opt in
amd by Reg. 330/2008 (OJ 2008 L 115/1)
Regulation 2017/1954 Residence Permit Format I
On a uniform format for residence permits for third-country nationals
* 0J2017 L 286/9
*  Amending Reg. 1030/2002 on Residence Permit Format
Directive 2014/36 Seasonal Workers
On the conditions of entry and residence of TCNs for the purposes of seasonal employment
* 0J 2014 L 94/375 impl. date 30 Sep. 2016
Directive 2011/98 Single Permit
Single Application Procedure: for a single permit for TCNSs to reside and work in the territory of a MS and on a c
set of rights for third-country workers legally residing in a MS
*  0J2011L 343/1 (Dec. 2011) impl. date 25 Dec. 2013
CJEU judgments
! CJEU C-449/16Martinez Silva 21 June 2017 Art. 12(1)(e)
See further: & 1.3
Requlation 859/2003 Social Security TCN
Third-Country Nationals® Social Security extending Reg. 1408/71 and Reg. 574/72
* 0J2003L 124/1 UK, IRL optin
* Replaced by Reg 1231/2010: Social Security TCN Il
CJEU judgments
! CJEU C-465/14Nieland & Rothwangl 27 Oct. 2016 Art. 1
! CJEU C-247/0Xhymshiti 18 Nov. 2010
See further: & 1.3
Regulation 1231/2010 Social Security TCN Il
Social Security for EU Citizens and TCNs who move within the EU
* 0J 2010 L 344/1 impl. date 1 Jan. 2011 IRL opt in
* Replacing Reg. 859/2003 on Social Security TCN
Directive 2004/114 Students
Admission of Third-Country Nationals for the purposes of studies, pupil exchange, unremunerated training or vc
service
* 0J 2004 L 375/12 impl. date 12 Jan. 2007
* Directive is replaced by Dir. 2016/801 Researchers and Students
CJEU judgments
! CJEU C-491/18Ben Alaya 10 Sep. 2014 Art. 6 +7
! CJEU C-544/1%-ahimian 4 Apr. 2017 Art. 6(1)(d)
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1.1: Regular Migration: Adopted Measures

<« CJEU C-15/11Sommer 21 June 2012 Art. 17(3)
&  CJEU C-294/06Payir 24 Nov. 2008
See further: & 1.3

ECHR Family - Marriage - Discriminiation
European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols
Art. 8 Family Life
Art. 12 Right to Marry
Art. 14 Prohibition of Discrimination

* ETS 005 (4 November 1950) impl. date 31 Aug. 1954
ECtHR Judgments
&  ECtHR 41215/1ANdidi 14 Sep. 2017 Art. 8
<  ECtHR 33809/1%\lam 29 June 2017 Art. 8
&  ECtHR 41697/1XKrasniqi 25 Apr. 2017 Art. 8
<  ECtHR 31183/1Rbuhmaid 12 Jan. 2017 Art. 8 + 13
<  ECtHR 77063/11Salem 1Dec. 2016 Art. 8
<«  ECtHR 56971/1E| Ghatet 8 Nov. 2016 Art. 8
<«  ECtHR 7994/14Jstinova 8 Nov. 2016 Art. 8
<«  ECtHR 38030/1Xhan 23 Sep. 2016 Art. 8
<« ECtHR 76136/1Ramadan 21 June 2016 Art. 8
<«  ECtHR 38590/1@®iao 24 May 2016 Art. 8 + 14
<« ECtHR 12738/1Qeunesse 30ct. 2014 Art. 8
&  ECtHR 32504/1Kaplan a.o. 24 July 2014 Art. 8
&  ECtHR 52701/0Mugenzi 10 July 2014 Art. 8
<  ECtHR 17120/0Dhahbi 8 Apr. 2014 Art. 6,8 + 14
<«  ECtHR 52166/0Hasanbasic 11 June 2013 Art. 8
<  ECtHR 12020/09Jdeh 16 Apr. 2013 Art. 8
<« ECtHR 22689/0De Souza Ribeiro 13 Dec. 2012 Art. 8 + 13
<  ECtHR 47017/0Butt 4 Dec. 2012 Art. 8
&  ECtHR 22341/0Hode and Abdi 6 Nov. 2012 Art. 8 + 14
<  ECtHR 26940/1Antwi 14 Feb. 2012 Art. 8
<  ECtHR 22251/0G.R. 10 Jan. 2012 Art. 8 + 13
<«  ECtHR 8000/08A.A. 20 Sep. 2011 Art. 8
&  ECtHR 55597/0Nunez 28 June 2011 Art. 8
<«  ECtHR 38058/09Dsman 14 June 2011 Art. 8
&  ECtHR 34848/0000Donoghue 14 Dec. 2010 Art. 12 + 14
&  ECtHR 41615/0Neulinger 6 July 2010 Art. 8
<«  ECtHR 1638/0Maslov 22 Mar. 2007 Art. 8
&  ECtHR 46410/99 ner 18 Oct. 2006 Art. 8
<  ECtHR 54273/0Boultif 2 Aug. 2001 Art. 8

See further: © 1.3

1.2 Regular Migration: Proposed Measures

Directive Blue Card (amended)
On the conditions of entry and residence of third-country nationals for the purposes of highly skilled employment.
* COM (2016) 378, 7 June 2016
* Recast of Blue Card | (2009/50). Council and EP negotiating

1.3 Regular Migration: Jurisprudence case law sorted in alphabetical order

1.3.1 CJEU Judgments on Regular Migration

« CJEU C-491/1 Ben Alaya 10 Sep. 201
interpr. of Dir. 2004/11. Students Art. 6 +7
The MS concerned is obliged to admit to its territory a third-country national who wishes to stay for more than
three months in that territory for study purposes, where that national meets the conditions for admission
exhaustively listed in Art. 6 and 7 and provided that that MS does not invoke against that person one of the grounds
expressly listed by the directive as justification for refusing a residence permit.

* %
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1.3: Regular Migration: Jurisprudence: CJEU Judgments

% %

*

* %

*

* %

% %
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* %

* %

CJEU C-309/1. CGIL 2 Sep. 201
interpr. of Dir. 2003/10 Long-Term Residents

Italian nationallegislationhasseta minimumfeefor a residencepermit,whichis aroundeighttimesthe chargefor
the issueof a national identity card. Sucha feeis disproportionatein the light of the objectivepursuedby the
directive and is liable to create an obstacle to the exercise of the rights conferred by the directive.

CJEU C-578/0: Chakroun 4 Mar. 2011
interpr. of Dir. 2003/8 Family Reunification Art. 7(1)(c) + 2(d
The conceptof family reunification allows no distinction basedon the time of marriage. Furthermore,Membe!
Statesmaynotrequireanincomeasa conditionfor family reunification,whichis higherthanthe nationalminimurr
wagelevel. Admissiorconditionsallowedby the directive,serveasindicators,but shouldnot be appliedrigidly, i.e.
all individual circumstances should be taken into account.

CJEU C-508/11 Com. v. Netherlands 26 Apr. 201
incor. appl. of Dir. 2003/1C Long-Term Residents

The Court rules that the Netherlandshasfailed to fulfil its obligationsby applyingexcessivend disproportionate
administrativefeeswhich are liable to createan obstacleto the exerciseof the rights conferredby the Long-Tern
ResidentDirective: (1) to TCNsseekinglong-termresidentstatusin the Netherlands(2) to thosewho, having
acquiredthat statusin a MS otherthanthe Kingdomof the Netherlandsare seekingo exercisethe right to reside
in that MS, and (3) to members of their families seeking authorisation to accompany or join them.

CJEU C-523/0: Com. v. Spain 11 Feb. 201
non-transp. of Dir. 2005/7 Researchers

CJEU C-138/1 Dogan (Naime) 10 July 201
interpr. of Dir. 2003/8! Family Reunification Art. 7(2)

The languagerequirementabroad is not in compliancewith the standstill clausesof the AssociationAgreemen
Althoughthe questionwas also raised whetherthis requirementis in compliancewith the Family Reunificatior
Directive, the Court did not answerthat question.However, paragraph 38 of the judgmentcould also have
implicationsfor its forthcomingansweron the compatibilityof the languagetestwith the Family Reunification:Oor
theassumptiorthat the groundssetout by the GermanGovernmentnamelythe preventionof forcedmarriagesand
the promotion of integration, can constituteoverriding reasonsin the public interest,it remainsthe casethat a
national provisionsuchas that at issuein the main proceedingggoesbeyondwhatis necessaryn order to attain
the objectivepursued,in sofar asthe absencef evidenceof sufficientlinguistic knowledgeautomaticallyleadsto
the dismissalof the applicationfor family reunification, without accountbeingtakenof the specificcircumstance
of eachcaseOln this contextit is relevantthat the EuropeanCommissiorhas stressedn its Communicatioron
guidancefor the applicationof Dir 2003/86,0thatthe objectiveof suchmeasuress to facilitate the integration of
family members.Their admissibility dependson whetherthey servethis purposeand whetherthey respectthe
principle of proportionality® (COM (2014)210, a 4.5).

CJEU C-540/0: EP v. Council 27 June 20C
interpr. of Dir. 2003/8 Family Reunification Art. 8
The derogationclauses(3 yearswaiting period and the age-limitsfor children) are not annulled,as they do not
constitutea violation of article 8 ECHR. However,while applying theseclausesand the directive as a whole,
MemberStatesare boundby the fundamentatights (including the rights of the child), the purposeof the directive
and obligation to take all individual interests into account.

CJEU C-544/1! Fahimian 4 Apr. 201°
interpr. of Dir. 2004/11. Students Art. 6(1)(d
Art. 6(1)(d)is to beinterpretedas meaningthat the competennational authorities,wherea third countrynational
has appliedto themfor a visa for studypurposeshavea wide discretionin ascertaining,in the light of all the
relevant elementsof the situation of that national, whetherhe representsa threat, if only potential, to public
security.Thatprovisionmustalso be interpretedas not precludingthe competenhational authoritiesfrom refusing
to admit to the territory of the MemberStateconcernedfor studypurposesa third countrynational who holdsa
degreefrom a universitywhichis the subjectof EU restrictive measure®ecausef its large scaleinvolvementvith
thelranian Governmenin military or relatedfields,andwhoplansto carry outresearchin that MemberStatein a
field that is sensitivefor public security,if the elementsavailableto thoseauthoritiesgive reasonto fear that the
knowledgeacquiredby that personduring his researchmay subsequentlype usedfor purposescontrary to public
security. It is for the national court hearing an action brought againstthe decisionof the competentational
authoritiesto refuseto grant the visasoughtto ascertainwhetherthat decisionis basedon sufficientgroundsanda
sufficiently solid factual basis.

CJEU C-40/1 lida 8 Nov. 201:
interpr. of Dir. 2003/10! Long-Term Residents Art. 7(1)
In order to acquirelong- termresidentstatus,the third-countrynational concernednustlodgean applicationwith
the competentwthoritiesof the MemberStatein which he resides.If this applicationis voluntarily withdrawn, a
residence permit can not be granted.

CJEU C-155/1 Imran 10 June 201
interpr. of Dir. 2003/8! Family Reunification Art. 7(2) - no ad
TheCommissiortook the positionthat Art. 7(2) doesnot allow MSsto denya family memberas meantin Art. 4(1)
(a) of a lawfully residing TCN entry and admissionon the sole ground of not having passeda civic integration
examinationabroad. However,as a residencepermit was granted just beforethe hearing would take place, the
Court decided it was not necessary to give a ruling.
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1.3: Regular Migration: Jurisprudence: CJEU Judgments

CJEU C-153/1. K. &A. 9 July 201!
interpr. of Dir. 2003/8! Family Reunification Art. 7(2)
MemberStatesmayrequire TCNsto passa civic integrationexaminationwhich consistsn an assessmertf basic
knowledgeboth of the languageof the MemberStateconcernedand of its societyand which entailsthe paymenbof
variouscosts beforeauthorisingthat nationalOsntryinto andresidencen theterritory of the MemberStatefor the
purposesof family reunification, providedthat the conditionsof application of sucha requirementdo not makeit
impossible or excessively difficult to exercise the right to family reunification.

In circumstancesuchasthoseof the casesn the mainproceedingsin sofar astheydo not allow regardto be had
to specialcircumstance®bjectivelyforming an obstacleto the applicantspassingthe examinationrandin sofar as
theysetthe feesrelating to suchan examinationat too high a level,thoseconditionsmakethe exerciseof the right
to family reunification impossible or excessively difficult.

CJEU C-558/1. Khachab 21 Apr. 201
interpr. of Dir. 2003/8! Family Reunification Art. 7(1)(c
Art. 7(1)(c) mustbe interpretedas allowing the competentwuthoritiesof a MS to refusean applicationfor family
reunificationon the basisof a prospectiveassessmertf the likelihood of the sponsorretaining, or failing to retain,
the necessangtableand regular resourcesvhich are sufficientto maintainhimselfand the memberof his family,
without recourseto the social assistancesystemof that MS, in the year following the date of submissiorof that
application, that assessmertieing basedon the pattern of the sponsorOmcomein the six monthsprecedingthat
date.

CJEU C-636/1 Lopez Pastuzano 7 Dec. 201
interpr. of Dir. 2003/10! Long-Term Residents Art. 12
The CJEU declaresthat the LTR directive precludeslegislation of a MS which, as interpretedby somedomestic
courts, doesnot provide for the application of the requirementsof protection againstthe expulsionof a third-
countrynationalwhois a long-termresidentto all administrativeexpulsiondecisionsyegardlesf thelegal nature
of that measure or of the detailed rules governing it.
CJEU C-449/1 Martinez Silva 21 June 201
interpr. of Dir. 2011/9: Single Permit Art. 12(1)(e
Article 12 mustbe interpretedas precluding national legislation, under which a TCN holding a Single Permit
cannotreceivea benefitsuchas the benefitfor household$avingat leastthree minor children as establishedyy
Legge n. 448 (national Italian legislation).
CJEU C-338/1 Noorzia 17 July 201
interpr. of Dir. 2003/8! Family Reunification Art. 4(5)
Art. 4(5) doesnot precludea rule of nationallaw requiring that spousesnd registeredpartnersmusthavereachec
the ageof 21 by the datewhenthe applicationseekingo be consideredamily membersentitledto reunificationis
lodged.
CJEU C-356/1. 0.&S. 6 Dec. 201
interpr. of Dir. 2003/8! Family Reunification Art. 7(1)(c
Whenexaminingan applicationfor family reunification,a MShasto do soin theinterestsof the childrenconcernet
and alsowith a viewto promotingfamily life, and avoidingany underminingof the objectiveand the effectivenes
of the directive.
CJEU C-579/1. P.&S. 4 June 201
interpr. of Dir. 2003/10 Long-Term Residents Art. 5 + 11
Article 5(2) and Article 11(1) do not precludenational legislation, suchas that at issuein the main proceedings
which imposeson TCNswho already possesdong-termresidentstatusthe obligation to passa civic integration
examination,under pain of a fine, provided that the meansof implementingthat obligation are not liable to
jeopardisethe achievemenbf the objectivespursuedby that directive, which it is for the referring court to
determine.Whetherthe long-term resident status was acquired before or after the obligation to passa civic
integration examination was imposed is irrelevant in that respect.
CJEU C-294/0i Payir 24 Nov. 200
interpr. of Dir. 2004/11. Students
The fact that a Turkish national was grantedleaveto enterthe territory of a MS as an au pair or as a studen
cannotdeprivehim of the statusof Oworker@nd preventhim from beingregardedas Odulyegisteredas belonging
to the labour forceO of that MS.
CJEU C-571/1 Servet Kamberaj 24 Apr. 201
interpr. of Dir. 2003/10 Long-Term Residents Art. 11(1)(d
EU Law precludesa distinction on the basisof ethnicity or linguistic groupsin order to be eligible for housinc
benefit.
CJEU C-502/11 Singh 18 Oct. 201
interpr. of Dir. 2003/10 Long-Term Residents Art. 3(2)(e
Theconceptof Oresidencgermitwhich hasbeenformally limitedCas referredto in Art. 3(2)(e),doesnotincludea
fixed-periodresidencepermit, grantedto a specificgroup of personsijf the validity of their permitcanbe extende:
indefinitely without offering the prospectof permanentresidencerights. The referring national court has to
ascertainif a formal limitation doesnot preventthe long-term residenceof the third-country national in the
Member State concerned. If that is the case, this national cannot be excluded from the personal scope of t
NEMIS 2017/4 (Dec.) Newsletter on European Migration Issues B for Jut 7
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1.3.2

CJEU C-15/1 Sommer 21 June 201
interpr. of Dir. 2004/11. Students Art. 17(3;

Theconditionsof accesgo the labour marketby Bulgarian studentsmaynot be morerestrictivethanthosesetout
in the Directive

CJEU C-469/1: Tahir 17 July 201
interpr. of Dir. 2003/10! Long-Term Residents Art. 7(1) + 1!
Family membersof a personwho has already acquiredLTR statusmay not be exemptedrom the condition laid
downin Article 4(1), underwhich,in order to obtainthat status,a TCN musthaveresidedlegally and continuously
in the MS concernedor five yearsimmediatelyprior to the submissiorof the relevantapplication. Art. 13 of the
LTR Directive doesnot allow a MS to issuefamily membersas definedin Article 2(e) of that directive, with LTR(
EU residence permits on terms more favourable than those laid down by that directive.

CJEU C-311/1: TYmer 5 Nov. 201
interpr. of Dir. 2003/10! Long-Term Residents

While the LTR providedfor equaltreatmentof long-termresidentTCNSs, this Oimo way precludesother EU acts,
suchasQhe insolventemployerDirective, Ofromconferring,subjectto differentconditions rights on TCNswith a
view to achieving individual objectives of those actsO.

CJEU C-465/1. Wieland & Rothwangl 27 Oct. 201
interpr. of Reg. 859/20( Social Security TCN Art. 1
Article 2(1) and (2) of Regulation859/2003,mustbe interpretedas not precludinglegislation of a MemberState
which providesthat a period of employmeniN completedpbursuantto the legislation of that MemberStateby an
employedworker who was not a national of a MemberStateduring that period but who, whenhe requeststhe
paymentof an old-age pension,falls within the scopeof Article 1 of that regulation N is not to be takeninto
consideration by that Member State for the determination of that workerOs pension rights.

CJEU C-247/0 Xhymshiti 18 Nov. 201
interpr. of Reg. 859/20( Social Security TCN

In the casein which a national of a non-membeicountry is lawfully residentin a MS of the EU and worksin
SwitzerlandReg.859/2003doesnot apply to that personin his MS of residencein sofar asthat regulationis not
amongthe Communityactsmentionedn sectionA of Annexll to the EU-SwitzerlandAgreementvhich the parties
to that agreement undertake to apply.

CJEU C-87/1; Ymeraga 8 May 201:
interpr. of Dir. 2003/8! Family Reunification Art. 3(3)
Directives2003/86and 2004/38are not applicableto third-country nationalswho apply for the right of residenct
in order to join a family membemhois a Union citizenand hasneverexercisechis right of freedomof movemer
asa Union citizen,alwayshavingresidedas suchin the MemberStateof which he holdsthe nationality (see,also,
C-256/11 Dereci a.o., par. 58).

CJEU pending cases on Regular Migration

CJEU C-257/1 C.&A.

interpr. of Dir. 2003/8! Family Reunification Art. 3(3]
Havingregardto the Nolanjudgment(C-538/10)doesthe CJEU havejurisdiction to answerquestiongeferredfor
a preliminary ruling by the courts of the Netherlandsconcerningthe interpretation of certain provisionsof the
Family Reunificationdirectivein proceedingselating to theright of residenceof memberof the family of sponsor:
who haveNetherlandsationality, if that directive hasbeendeclaredto be directly and unconditionallyapplicable
underNetherlanddaw to thosefamily membersBhouldArticle 15(1) and (4) beinterpretedas precludingnational
legislationunderwhich an applicationfor an autonomousesidencepermit on the part of a foreign national who
has residedlawfully for more than five yearson the territory of a MS for family-reunificationpurposesmay be
rejected because of non-compliance with conditions relating to integration laid down in national law?

CJEU C-123/1 Y8n
interpr. of Dir. 2003/8! Family Reunification Art. 7

Onthedifferencesn meaningof the standstillclausesArt. 7 of Dec.2/76 and Art. 13 of Dec. 1/80andthe meaning
of the hardship clause in the context of language requirements.

CJEU C-550/11 A.&S.

interpr. of Dir. 2003/8 Family Reunification Art. 2(f)
AG: 26 Oct 2017

TheDistrict Court of Amsterdanhasrequesteda preliminary ruling on the interpretationof art 2(f) of the Family
ReunificationDirective on the issuewhetherthe age of an unaccompaniedninor asylumseekeris takeninto
accountat the time of arrival in the MemberStateor - if protectionis granted- at the later time of a requestfor
family reunification. In this casethe unaccompanieésylumseekemnwas a minor at the time of arrival. However
after protection was granted he was no longer a minor.

CJEU C-484/1 K.

interpr. of Dir. 2003/8! Family Reunification Art. 15
Should Article (15)(1) and (4) be interpreted as precluding national legislation in which a requestfor an
autonomousresidencepermit after lawfully staying more than five years for family reunification purposesbe
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rejected because of non-compliance with integration conditions?

CJEU C-380/1 K. &B.

interpr. of Dir. 2003/8! Family Reunification Art. 9(2)
Doesthe systemof this Directive precludenational legislation under which an applicationfor considerationfor
family reunificationon the basisof the morefavourableprovisionsof ChapterV of that directivecanberejectedfor
the sole reason that it was not submitted within the period laid down in the third subparagraph of Article 12

CJEU C-xx/1’ X.

interpr. of Dir. 2003/8! Family Reunification Art. 3(2)(c) + 11(2
On the proof of family ties. No C-number yet. Question asked by Dutch District Court Haarlem on 14 Nov.
CJEU C-557/1 Y.Z. a.o.

interpr. of Dir. 2003/8! Family Reunification Art. 16(2)(a

DoesArt. 16(2)(a)precludethe withdrawal of a residencepermitgrantedfor the purposeof family reunificationin
the casewherethe acquisitionof that residencepermitwasbasedon fraudulentinformationbut the family membe
was unaware of the fraudulent nature of that information?

EFTA judgments on Regular Migration

EFTA E-4/11] Clauder v. LIE 26 July 201
interpr. of Dir. 2003/8! Family Reunification Art. 7(1)
An EEA national (e.g. German)with a right of permanentesidencewho is a pensionerand in receiptof social
welfare benefitsin the host EEA State(e.g. Liechtenstein)may claim the right to family reunification evenif the
family member will also be claiming social welfare benefits.

EFTA E-28/1¢ Yankuba Jabbi v. NO 21 Sep. 201
interpr. of Dir. 2004/3: Right of Residence Art. 7(1)(b) + 7(2
Wherean EEA national, pursuantto Article 7(1)(b) and Article 7(2) of Directive 2004/38/EC,has created or
strengthenec family life with a third countrynational during genuineresidencean an EEA Stateotherthanthat of
which heis a national, the provisionsof that directivewill apply by analogywherethat EEA national returnswith
the family member to his home State.

1.3.4 ECtHR Judgments on Regular Migration

ECtHR 8000/0: A.A.v. UK 20 Sep. 201
violation of ECHR Art. 8

Theapplicantalleged,in particular, that his deportationto Nigeria would violate his right to respectfor his family
and private life and would deprive him of the right to education by terminating his university studies in the |

ECtHR 31183/1 Abuhmaid v. UKR 12 Jan. 201
no violation of ECHR Art. 8 + 1t
The applicantis a Palestinianresidingin Ukraine for over twentyyears.In 2010the temporaryresidencepermit
expired.Sincethen, the applicanthas appliedfor asylumunsuccessfullyThe Court found that the applicantdoes
not face any real or imminentrisk of expulsionfrom Ukraine since his new application for asylumis still being
considered and therefore declared this complaint inadmissible.

ECtHR 33809/1! Alam v. DK 29 June 201
no violation of ECHR Art. 8
Theapplicantis a Pakistaninationalwho enteredDK in 1984whenshewas?2 yearsold. Shehastwo children. In
2013sheis convictedof murder,aggravatedrobberyand arsonto life imprisonmentShewas also expelledfrom
DK with a life-long entry ban. The Court statesthat it hasno reasonto call into questionthe conclusiongeachec
by the domesticcourts on the basis of the balancing exercisewhich they carried out. Thoseconclusionswere
neitherarbitrary nor manifestlyunreasonableThe Court is thussatisfiedthat the interferencewith the applicantC
private and family life was supportedby relevant and sufficient reasonsand that her expulsionwould not be
disproportionate given all the circumstances of the case.

ECtHR 26940/1! Antwi v. NOR 14 Feb. 201
no violation of ECHR Art. 8
A casesimilar to Nunez(ECtHR 28 June2011)exceptthat the judgmentis not unanimoug2 dissentingopinions)
Mr Antwi from Ghanamigratesin 1988to Germanyon a false Portuguesepassport.In Germanyhe meetshis
futurewife (alsofrom Ghana)wholivesin Norwayandis naturalisedto Norwegiannationality. Mr Antwi movesto
Norwayto live with her and their first child is bornin 2001in Norway.In 2005the parentsmarry in Ghanaand
subsequentlyt is discoveredthat mr Antwi travels on a false passport.In Norway mr Antwi goesto trial andis
expelledto Ghanawith a five year re-entry ban. The Court doesnot find that the Norwegianauthorities actec
arbitrarily or otherwisetransgressedhe margin of appreciationwhich shouldbe accordedto it in this areawher
seekingto strike a fair balancebetweerits public interestin ensuringeffectiveimmigration control, on the one
hand, and the applicantsO need that the first applicant be able to remain in Norway, on the other hand.

ECtHR 38590/11 Biao v. DK 24 May 201
violation of ECHR Art. 8 + 1«
Initially, the SecondSectionof the Court decidedon 25 March 2014 that there was no violation of Art. 8 in the
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Danishcasewherethe Danishstatutoryamendmentequiresthat the spouses@ggregateties with Denmarkhasto
be strongerthan the spouses@ggregateties with anothercountry. However,after referral, the Grand Chambe
reviewedthat decisionand decidedotherwise.The Court ruled that the the so-calledattachmentequirement(the
requirementof both spouseshaving stronger ties with Denmarkthan to any other country) is unjustified and
constitutes indirect discrimination and therefore a violation of Art 8 and 14 ECHR.

ECtHR 54273/0 Boultifv. CH 2 Aug. 200
violation of ECHR Art. 8

Expulsionof one of the spousess a seriousobstacleto family life for the remainingspouseand childrenin the
contextof article 8. In this casethe ECtHR establishegyuiding principlesin order to examinewhethersucha
measure is necessary in a democratic society. Relevant criteria are:

- the nature and seriousness of the offence committed by the applicant;

- the length of the applicantOs stay in the country from which he is going to be expelled;

- the time elapsed since the offence was committed as well as the applicantOs conduct in that period;

- the nationalities of the various persons concerned;

- the applicantOs family situation, such as the length of the marriage;

- and other factors expressing the effectiveness of a coupleOs family life;

- whether the spouse knew about the offence at the time when he or she entered into a family relationship
- and whether there are children in the marriage, and if so, their age.

Not least,the Court will also considerthe seriousnessf the difficulties which the spouseis likely to encounterin
the countryof origin, thoughthe merefact that a personmight face certain difficulties in accompanyinder or his
spouse cannot in itself exclude an expulsion.

ECtHR 47017/0 Buttv. NO 4 Dec. 201
violation of ECHR Art. 8
At the age of 3 and 4, the Butt children enter Norway with their motherfrom Pakistanin 1989. Theyreceivea
residencepermiton humanitariangrounds.After a coupleof yearsthe motherreturnswith the childrento Pakistar
without knowledgeof the Norwegianauthorities.After a coupleyearsthe mothertravels- again- backto Norway
to continueliving there. Thechildrenare 10 an 11 yearsold. Whenthe father of the children wantsto live alsoin
Norway,a new investigationshowsthat the family haslived bothin Norwayand in Pakistanand their residenct
permitis withdrawn. However,the expulsionof the children is not carried out. Yearslater, their deportationis
discusseagain. Themotherhasalreadydied and the adult children still do not haveany contactwith their father
in Pakistan.Their ties with Pakistanare so weakand reverselywith Norway so strongthat their expulsionwould
entail a violation of art. 8.

ECtHR 22689/0° De Souza Ribeiro v. UK 13 Dec. 201
violation of ECHR Art. 8 + 10
A Brazilianin FrenchGuianawasremovedo Brazil within 50 minutesafter an appealhad beenlodgedagainsthis
removalorder. In this casethe Court considersthat the hastewith which the removalorder was executechad the
effectof renderingthe availableremediesneffectivein practiceandthereforeinaccessibleThebrevity of that time
lapseexcludesany possibilitythat the court seriouslyexaminedhe circumstancesind legal argumentsn favour of
or againsta violation of Article 8 of the Conventionin the eventof the removalorder beingenforced.Thus,while
Statesare affordedsomediscretionasto the mannerin whichtheyconformto their obligationsunderAtrticle 13 of
the Convention,that discretion mustnot result, as in the presentcase,in an applicant being deniedaccessin
practiceto the minimumproceduralsafeguardsieededo protecthim againstarbitrary expulsion.Concerningthe
dangerof overloadingthe courtsand adverselyaffectingthe properadministrationof justicein FrenchGuiana,the
Court reiteratesthat, as with Article 6 of the Convention Article 13 imposeson the ContractingStatesthe duty to
organise their judicial systems in such a way that their courts can meet its requirements.

ECtHR 17120/0 Dhahbiv. IT 8 Apr. 201«
violation of ECHR Art. 6, 8 + 1:
The ECtHRruled that art. 6(1) also meansthat a national judge hasan obligation to decideon a questionwhich
requestdor a preliminaryruling on theinterpretationof Union law. Either the nationaljudgeexplicitly argueswhy
sucha requestis pointless(or alreadyanswered)r the nationaljudgerequestghe CJEU for a preliminary ruling
on the issue. In this case the Italian Supreme Court did not answer the question at all.

ECtHR 56971/1 El Ghatet v. CH 8 Nov. 201!
violation of ECHR Art. 8
The applicantis an Egyptian national, who applied for asylumin Switzerlandleaving his son behindin Egypt.
While his asylumapplicationwasrejected the father obtaineda residencepermitand after havingmarried a Swis
national also Swissnationality. The couplehavea daughterand eventuallydivorced. The fatherOSirst requestfor
family reunificationwith his sonwasacceptedn 2003but eventuallyhis sonreturnedto Egypt. ThefatherOseconc
requestfor family reunification in 2006 was rejected. According to the Swiss Federal SupremeCourt, the
applicantOsonhad closertiesto Egyptwherehe had beencaredfor by his motherand grandmotherMoreover the
father should have applied for family reunification immediately after arriving in Switzerland.

The Court first considersthat it would be unreasonabldo askthe fatherto relocateto Egyptto live togetherwith
his son there, as this would entail a separationfrom the fatherOslaughterliving in Switzerland.The son had
reachedtheageof 15 whentherequestfor family reunificationwaslodgedandtherewereno othermajor threatsto
his best interests in the country of origin.

Basedon thesefacts, the Court finds that no clear conclusioncan be drawnwhetheror not the applicants@nteres
in a family reunificationoutweighedhe public interestof the respondentatein controlling the entry of foreigners
into its territory. Neverthelesghe Court notesthat the domesticcourt havemerelyexaminedhe bestinterestof the
child in a brief mannerand put forward a rather summaryreasoning.As suchthe childOdestinterestshavenot
sufficiently been placed at the centre of its balancing exercise. The Court therefore finds a violation of Art.
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! ECtHR 22251/0 G.R.v.NL 10 Jan. 201

* violation of ECHR Art. 8 + 1t

* Theapplicantdid not haveeffectiveaccesgo the administrativeprocedureby which he might, subjectto fulfilling
the conditionsprescribedby domestidaw, obtaina residencepermitwhichwould allow himto residelawfully with
his family in the Netherlandsdueto the disproportionbetweenthe administrativechargein issueand the actual
incomeof the applicantOgamily. The Court finds that the extremelyformalistic attitude of the Minister B which,
endorsedoy the RegionalCourt, also deprivedthe applicantof accessto the competentadministrativetribunal B
unjustifiably hindered the applicantOs use of an otherwise effective domestic remedy.
There has therefore been a violation of Article 8 and 13 of the Convention.

! ECtHR 52166/0' Hasanbasic v. CH 11 June 201

* violation of ECHR Art. 8

* After living in Switzerlandfor 23 yearswith a residencepermit, the applicantdecidesto go backto Bosnia.Soor
after, he getsseriouslyill and wantsto get back to his wife who stayedin Switzerland.However,this (family
reunification)requesis deniedmainly becausef the fact that he hasbeenon welfareand had beenfined (a total of
350 euros)and convictedfor severaloffenceqa total of 17 daysimprisonment)The court rulesthat this rejection,
given the circumstances of the case, is disproportionate and a violation of article 8.

! ECtHR 22341/0 Hode and Abdi v. UK 6 Nov. 201
* violation of ECHR Art. 8 + 1«
* Discrimination on the basis of date of marriage has no objective and reasonable justification.

! ECtHR 12738/1i Jeunesse v. NL 3 Oct. 201
* violation of ECHR Art. 8

* The central issuein this caseis whether, bearing in mind the margin of appreciation afforded to Statesin
immigrationmatters,a fair balancehasbeenstruckbetweerthe competingnterestsat stake,namelythe persona
interestsof the applicant, her husbandand their childrenin maintainingtheir family life in the Netherlandson the
onehandand, on the other, the public order interestsof the respondenGovernmentin controlling immigration.In
view of the particular circumstancesof the case, it is questionablewhether general immigration policy
considerationof themselvesan be regardedas sufficientjustification for refusingthe applicantresidencen the
Netherlands.

! ECtHR 32504/1 Kaplan a.o. v. NO 24 July 201

* violation of ECHR Art. 8

* A TurkishfatherOspplicationfor asylumis deniedin 1998. After a convictionfor aggravatedburglary in 1999he
getsan expulsionorder and an indefinite entry ban. On appealthis entry banis reducedto 5 years.Finally heis
expelledin 2011.His wife and childrenarrived in Norwayin 2003and weregrantedcitizenshipin 2012.Giventhe
youngestiaughterspecialcare needgrelatedto chronicand seriousautism),the bondwith the fatherandthelong
period of inactivity of the immigration authorities, the Court statesthat it is not convincedin the concreteand
exceptional circumstance of the case that sufficient weight was attached to the best interests of the child.

! ECtHR 38030/1: Khan v. GER 23 Sep. 201

* interpr. of ECHR Art. 8

* This caseis aboutthe applicantOgKhan) imminentexpulsionto Pakistanafter shehad committedmanslaughtein
Germanyin a stateof mentalincapacity.On 23 April 2015the Court ruled that the expulsionwould not giverise to
a violation of Art. 8. Subsequentlthe casewasreferredto the Grand Chamber.The Grand Chambemwasinformec
by the GermanGovernmenthat the applicantwould not be expelledand granteda ODuldung@heseassurance
made the Grand Chamber to strike the application out of the list.

! ECtHR 41697/1 Krasnigi v. AUS 25 Apr. 201

* no violation of ECHR Art. 8

* Theapplicantis from Kosovoand enteredAustriain 1994whenhewas19 yearsold. Within a yearhewasarrestec
for working illegally and was issueda five-year residenceban. He lodged an asylumapplication, which was
dismissedand returnedvoluntarily to Kosovoin 1997.In 1998he wentbackto Austriaandfiled a secondasylurr
requestwith his wife and daughter. Although the asylum claim was dismissedthey were granted subsidiary
protection. Thetemporaryresidencepermitwasextendech few timesbut expiredin Decembei2009as he had not
appliedfor its renewal.After nine convictionson drugs offencesand aggravatedthreat, he wasissueda ten-yeal
residenceban. Although the applicant is well integratedin Austria, the Court concludes that the Austrian
authoritieshavenot oversteppedhe margin of appreciationaccordedto themin immigrationmattersby expelling
the applicant.

! ECtHR 1638/0: Maslov v. AU 22 Mar. 200
* violation of ECHR Art. 8
* In addition to the criteria setout in Boultif and tnerte the ECtHR considersthat for a settledmigrant who has

lawfully spentall or the major part of his or her childhoodand youthin the hostcountryvery seriousreasonsare
requiredto justify expulsion.Thisis all the moresowherethe personconcerneccommittedthe offencesunderlying
the expulsion measure as a juvenile.

! ECtHR 52701/0' Mugenzi v. FR 10 July 201

* violation of ECHR Art. 8

* The Court notedthe particular difficulties the applicant encounteredn their applications,namelythe excessiv
delaysandlack of reasonsor explanationggiventhroughoutthe processdespitethe fact that he had alreadybeer
through traumatic experiences.
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ECtHR 41215/1. Ndidi v. UK 14 Sep. 201
no violation of ECHR Art. 8
This caseconcernsa Nigerian nationalOgomplaintabout his deportationfrom the UK. Mr Ndidi, the applicant,
arrived with his motherin the UK agedtwo. He had an escalatinghistory of offendingfrom the age of 12, with
periods spentin institutionsfor youngoffenders.He was releasedin March 2011, aged 24, and servedwith a
deportationorder. All his appealswere unsuccessfullThe Court pointedout in particular that therewould haveto
be strongreasondor it to carry outa freshassessmermdf this balancingexerciseespeciallywhereindependenand
impartial domesticcourts had carefully examinedthe facts of the case, applying the relevant human rights
standards consistently with the European Convention and its case-law.

ECtHR 41615/0 Neulinger v. CH 6 July 201
violation of ECHR Art. 8
The child's best interests,from a personal developmentperspective,will dependon a variety of individual
circumstancesjn particular his age and level of maturity, the presenceor absenceof his parentsand his
environmenandexperienced-or thatreason thosebestinterestsmustbe assesseth eachindividual case.Tothat
end they enjoy a certain margin of appreciation,which remains subject, however,to a Europeansupervisior
wherebythe Court reviewsunderthe Conventionthe decisionsthat thoseauthoritieshavetakenin the exerciseof
that power.In this casethe Court notesthat the child has Swissnationality and that he arrived in the countryin
June2005at theageof two. He hasbeenliving therecontinuouslyeversince.He nowgoesto schoolin Switzerlanc
and speaksFrench. Eventhoughhe is at an age wherehe still hasa certain capacityfor adaptation,the fact of
beinguprootedagain from his habitual environmentvould probablyhaveseriousconsequence®r him, especially
if he returnson his own, as indicatedin the medicalreports. His return to Israel cannotthereforebe regardedas
beneficial.

ECtHR 55597/0 Nunez v. NO 28 June 201
violation of ECHR Art. 8
AthoughMs Nunezwas deportedfrom Norway in 1996 with a two-yearban on her re-entry into Norway, she
returnedto Norway, got married and had two daughtersborn in 2002 and 2003. It takesuntil 2005 for the
Norwegianauthoritiesto revokeher permitsandto decidethat mrs Nunezshouldbe expelled The Court rules that
the authoritieshad not struck a fair balancebetweerthe public interestin ensuringeffectiveimmigration control
and Ms NunezOs need to remain in Norway in order to continue to have contact with her children.

ECtHR 34848/0 0ODonoghue v. UK 14 Dec. 201
violation of ECHR Art. 12 + 1«
Judgment of Fourth Section

TheUK Certificateof Approvalrequiredforeigners,excepthosewishingto marry in the Churchof England,to pay
large feesto obtainthe permissiorfrom the HomeOfficeto marry. The Court foundthat the conditionsviolatedthe
right to marry (Article 12 of the Convention),that it was discriminatory in its application (Article 14 of the
Convention) and that it was discriminatory on the ground of religion (Articles 9 and 14 of the Convention).

ECtHR 38058/0 Osman v. DK 14 June 201
violation of ECHR Art. 8
The Court concludedthat the denial of admissionof a 17 yearsold Somaligirl to Denmark,whereshehad lived
from the age of severuntil the age of fifteen, violated Article 8. For a settledmigrantwho haslawfully spentall of
the major part of his or her childhoodand youthin a hostcountry, very seriousreasonsare requiredto justify
expulsionOrhe DanishGovernmenhad arguedthat the refusalwasjustified becausehe applicanthad beentaker
out of the countryby her father, with her motherOpermissionjn exerciseof their rights of parentalresponsibility
The Court agreed Othatthe exerciseof parental rights constitutesa fundamentalelementof family life®,but
concludedthat Oinrespectingparental rights, the authoritiescannotignore the childOsnterestincluding its own
right to respect for private and family lifed.

ECtHR 76136/1. Ramadan v. MAL 21 June 201
no violation of ECHR Art. 8
Mr Ramadanoriginally an Egyptiancitizen,acquiredMaltesecitizenshipafter marryinga Maltesenational. It was
revokedby the Minister of Justiceand Internal Affairs following a decisionby a domesticcourt to annul the
marriageon the groundthat Mr RamadanGmly reasonto marry had beento remainin Malta and acquireMaltese
citizenship.Meanwhile,the applicantremarried a Russiannational. The Court found that the decisiondepriving
him of his citizenshipwhichhadhada clear legal basisundertherelevantnationallaw and had beenaccompanie
by hearings and remedies consistent with procedural fairness, had not been arbitrary.

ECtHR 77063/1 Salem v. DK 1 Dec. 201
no violation of ECHR Art. 8
The applicantis a statelessPalestinianfrom Lebanon.In 1994, having married a Danishwomanhe is granteda
residencepermit,andin 2000heis alsograntedasylum.In June2010the applicant- by thenfatherof 8 children-
is convictedof drug trafficking and dealing,coercionby violence blackmail,theft, and the possessiolf weapons
He is sentencedo five yearsimprisonmentwhich decisionis upheldby the SupremeCourtin 2011addinga life-
long ban on his return. Appeals against his expulsion are refused and at the end of 2014 he is deported to
The ECtHRrulesthat althoughthe applicanthas8 childrenin Denmark,he hasan extensiveand seriouscriminal
record. Also, he is not well-integrated into Danish society (still being illiterate and not being able to speak [

ECtHR 12020/0 Udeh v. CH 16 Apr. 201
violation of ECHR Art. 8
In 2001 a Nigerian national, was sentencedo four months@mprisonmentfor possessiorf a small quantity of
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cocaine.In 2003 he married a Swissnational who had just given birth to their twin daughters.By virtue of his
marriage, he was granted a residencepermit in Switzerland.In 2006 he was sentencedo forty-two months
imprisonmentin Germanyfor a drug-trafficking offence. The Swiss Office of Migration refusedto renew his
residenceyermit, statingthat his criminal convictionand his familyOslependencen welfarebenefitsweregrounds
for his expulsion An appealwasdismissedln 2009 he wasinformedthat he had to leaveSwitzerlandIn 2011 he
wasmadethe subjectof an order prohibiting him from enteringSwitzerlanduntil 2020.Althoughhe is divorcedin
the meantimeand custodyof the children has beenawardedto the mother,he hasbeengiven contactrights. The
court rules that deportationand exclusionorderswould preventthe immigrantwith two criminal convictionsfrom
seeing his minor children: deportation would constitute a violation of article 8.

! ECtHR 46410/9' tner v. NL 18 Oct. 200

* violation of ECHR Art. 8

* Theexpulsionof an alien raisesa problemwithin the contextof art. 8 ECHRIf that alien hasa family whomhe has
to leave behind.In Boultif (54273/00)the Court elaboratedthe relevantcriteria which it would usein order to
assessvhetheran expulsionmeasurevasnecessaryn a democraticsocietyand proportionateto the legitimateaim
pursued. In this judgment the Court adds two additional criteria:
b the bestinterestsand well-being of the children, in particular the seriousnes®f the difficulties which any
children of the applicant are likely to encounter in the country to which the applicant is to be expelled; and
b the solidity of social, cultural and family ties with the host country and with the country of destination.

! ECtHR 7994/1. Ustinova v. RUS 8 Nov. 201

* violation of ECHR Art. 8

* Theapplicant,AnnaUstinova,is a national of Ukraine whowasborn in 1984.Shemovedto live in Russiaat the
beginningof 2000.In March 2013Ms Ustinovawasdeniedre-entryto Russiaafter a visit to Ukraine with her two
children. This denial was basedon a decisionissuedby the ConsumeiProtection Authority (CPA) in June2012,
that, during her pregnancyin 2012, Ms Ustinovahad testedpositivefor HIV and thereforher presencen Russie
constituted a threat to public health.
This decisionwas challengedbut upheldby a district Court, a RegionalCourt and the SupremeCourt. Only the
Constitutional Court declaredthis incompatiblewith the RussianConstitution. Although ms Ustinova has since
beenable to re-enterRussiavia a border crossingwith no controls,her namehasnot yet beendefinitively deletec
from the list of undesirable individuals maintained by the Border Control Service.
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2 Borders and Visas

2.1 Borders and Visas: Adopted Measures case law sorted in chronological order

Regulation 2016/1624 Border and Coast Guard Agency
Creating a Borders and Coast Guard Agency
* 0J2016 L 251/1
* Repealing: Regulation 2007/2004 and Regulation 1168/2011 (Frontex)
and Regulation 863/2007 (Rapid Interventions Teams).

Regulation 562/2006 Borders Code

Establishing a Community Code on the rules governing the movement of persons across borders

* 0J 2006 L 105/1

*  This Regulation is replaced by Regulation 2016/399 Borders Code (codified).
amd by Reg. 296/2008 (OJ 2008 L 97/60)
amd by Reg. 81/2009 (OJ 2009 L 35/56): On the use of the VIS
amd by Reg. 265/2010 (OJ 2010 L 85/1): On movement of persons with a long-stay visa
amd by Reg. 610/2013 (OJ 2013 L 182/1): On Fundamental Rights
amd by Reg. 1051/2013 (OJ 2013 L 295/1): On specific measures in case of serious deficiencies

CJEU judgments
<« CJEU C-9/16A. 21 June 2017 Art. 20 + 21
<«  CJEU C-17/1€&I| Dakkak 4 May 2017 Art. 4(1)
<  CJEU C-575/1Air Baltic 4 Sep. 2014 Art. 5
<« CJEU C-23/1Zakaria 17 Jan. 2013 Art. 13(3)
< CJEU C-88/12Jaoco 14 Sep. 2012 Art. 20 + 21 - deleted
<  CJEU C-355/1P v. Council 5Sep. 2012
<« CJEU C-278/12 (PPWAIl 19 July 2012 Art. 20 + 21
&«  CJEU C-606/1ANAFE 14 June 2012 Art. 13 + 5(4)(a)
<  CJEU C-430/1@Gaydarov 17 Nov. 2011
& CJEU C-188/10 & C-189/1Melki & Abdeli 22 June 2010 Art. 20 + 21
& CJEU C-261/08 & C-348/06arcia & Cabrera 22 Oct. 2009 Art. 5,11 + 13
CJEU pending cases
& CJEU C-346/1€&C. pending Art. 20 + 21
New = CJEU C-412/17ouring Tours pending Art. 22 + 23
New = CJEU C-474/150c. de Transportes pending Art. 22 + 23
See further: = 2.3
Regulation 2016/399 Borders Code (codified)

On the rules governing the movement of persons across borders. Codification of all previous amendments of the
(Schengen) Borders Code
* 0J 2016 L 77/1
*  This Regulation replaces Regulation 562/2006 Borders Code
amd by Reg. 458/2017 (OJ 2017 L 74): on the reinforcement of checks against relevant dBases and ext. borders

Decision 574/2007 Borders Fund I
Establishing European External Borders Fund
* 0J 2007 L 144
*  This Regulation is repealed by Regulation 515/2004 (Borders Fund II)

Regulation 515/2014 Borders Fund 11
Borders and Visa Fund
* 0J 2014 L 150/143
*  This Regulation repeals Decision No 574/2007 (Borders Fund I)

Regulation 2017/X EES
Establishing an Entry/Exit System (EES) to register entry and exit data of third country nationals crossing the external
borders

*  COM (2013) 95, 27 Feb. 2013
* not yet published in OJ

Regulation 1052/2013 EUROSUR
Establishing the European Border Surveillance System (Eurosur)
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*  0J2013L 295/11

CJEU judgments
! CJEU C-44/14spain v. EP & Council 8 Sep. 2015
See further: @ 2.3
Requlation 2007/2004 Frontex

Establishing External Borders Agency

*  0J2004 L 349/1

*  This Regulation is replaced by Regulation 2016/1624 Border and Coast Guard Agency
amd by Reg. 863/2007 (OJ 2007 L 199/&¥rder guard teams
amd by Reg. 1168/2011 (OJ 2011 L 304019de of Conduct and joint operations

Requlation 1931/2006 Local Border traffic
Local border traffic within enlarged EU at external borders of EU
* 0J 2006 L 405/1
amd by Reg. 1342/2011 (OJ 2011 L 347/41):definition of border area

CJEU judgments
! CJEU C-254/155homodi 21 Mar. 2013 Art. 2(a) + 3(3)
See further: o0 2.3
Requlation 656/2014 Maritime Surveillance

Rules for the surveillance of the external sea borders in the context of operational cooperation coordinated by F
* 0J 2014 L 189/93

Directive 2004/82 Passenger Data

On the obligation of carriers to communicate passenger data

*  0J2004 L 261/24 UK opt in
Requlation 2252/2004 Passports

On standards for security features and biometrics in passports and travel documents
* 0J2004 L 385/1
amd by Reg. 444/2009 (OJ 2009 L 1424t):biometric identifiers

CJEU judgments
! CJEU C-446/12VNillems a.o. 16 Apr. 2015 Art. 4(3)
! CJEU C-101/13J. 20ct. 2014
! CJEU C-139/1Zom. v. Belgium 13 Feb. 2014 Art. 6
! CJEU C-291/15chwarz 17 Oct. 2013 Art. 1(2)
See further: o 2.3
Recommendation 761/2005 Researchers

On uniform short-stay visas for researchers from third countries
* 0OJ 2005 L 289/23

Convention Schengen Acquis
Implementing the Schengen Agreement of 14 June 1985
* 0J2000L 239

CJEU pending cases

! CJEU C-240/1°E. pending Art. 25(2)
See further: = 2.3
Requlation 1053/2013 Schengen Evaluation

Schengen Evaluation
*  0J 2013 L 295/27

Regulation 1987/2006 SIS I
Establishing 2nd generation Schengen Information System
*  0J2006 L 381/4
* Replacing:
Reg. 378/2004 (OJ 2004 L 64)
Reg. 871/2004 (OJ 2004 L 162/29)
Reg. 2424/2001 (OJ 2001 L 328/4)
Reg. 1988/2006 (OJ 2006 L 411/1)
Ending validity of:
Dec. 2001/886; 2005/451; 2005/728; 2006/628

Council Decision 2016/268 SIS Il Access

List of competent authorities which are authorised to search directly the data contained in the 2nd generation S
*  0J 2016 C 268/1

Council Decision 2016/1209 SIS Il Manual
On the SIRENE Manual and other implementing measures for SIS I
* 0J 2016 L 203/35
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Council Decision 2017/818 Temporary Internal Border Control
Setting out a Recommendation for prolonging temporary internal border control in exceptional circumstances pt
overall functioning of the Schengen area at risk
* 0J2017 L 122/73

Decision 565/2014 Transit Bulgaria a.0. countries
Transit through Bulgaria, Croatia, Cyprus and Romania
* 0J 2014 L 157/23
* repealing Dec. 895/2006 and Dec. 582/2008 (OJ 2008 L 161/30)

Reqgulation 693/2003 Transit Documents
Establishing a specific Facilitated Transit Document (FTD) and a Facilitated Rail Transit Document (FRTD)
*  0J2003L99/8

Requlation 694/2003 Transit Documents Format
Format for Facilitated Transit Documents (FTD) and Facilitated Rail Transit Documents (FRTD)
* 0J 2003 L 99/15

Decision 586/2008 Transit Switzerland
Transit through Switzerland and Liechtenstein
* 0J 2008 L 162/27
* amending Dec. 896/2006 (OJ 2006 L 167)

Decision 1105/2011 Travel Documents
On the list of travel documents which entitle the holder to cross the external borders
* 0J 2011 L 287/9

Requlation 767/2008 VIS
Establishing Visa Information System (VIS) and the exchange of data between MS
* 0J 2008 L 218/60
*  Third-pillar VIS Decision (OJ 2008 L 218/129)

Decision 512/2004 VIS (start)
Establishing Visa Information System (VIS)
* 0J2004 L 213/5

Council Decision 2008/633 VIS Access
Access for consultation of the Visa Information System (VIS) by designated authorities of Member States and E
* 0J 2008 L 218/129

Requlation 1077/2011 VIS Management Agency
Establishing an Agency to manage VIS, SIS & Eurodac
* 0J2011L 286/1

Requlation 810/2009 Visa Code
Establishing a Community Code on Visas
* 0J2009 L 243/1
amd by Reg. 154/2012 (OJ 2012 L 58@i the relation with the Schengen acquis

CJEU judgments
New! CJEU C-403/1€&I Hassani 13 Dec. 2017 Art. 32
! CJEU C-638/16 PPY. & X. 7 Mar. 2017 Art. 25(1)(a)
! CJEU C-575/1ir Baltic 4 Sep. 2014 Art. 24(1) + 34
! CJEU C-84/1XKoushkaki 19 Dec. 2013 Art. 23(4) + 32(1)
! CJEU C-39/1Dang 18 June 2012 Art. 21 + 34 - deleted
! CJEU C-83/12/0 10 Apr. 2012 Art. 21 + 34
See further: © 2.3
Requlation 1683/95 Visa Format
Uniform format for visas
*  0J1995L 164/1 UK opt in

amd by Reg. 334/2002 (0J 2002 L 53/7)
amd by Reg. 856/2008 (OJ 2008 L 235/1)
New amd by Reg. 1370/2017 (OJ 2017 L 198/24)

Reqgulation 539/2001 Visa List

Listing the third countries whose nationals must be in possession of visas

* 0J2001L81/1
amd by Reg. 2414/2001 (0J 2001 L 327M9ving Romania to Owhite listO
amd by Reg. 453/2003 (0J 2003 L 69/20pving Ecuador to Oblack list®
amd by Reg. 851/2005 (OJ 2005 L 141@: reciprocity for visas
amd by Reg. 1932/2006 (OJ 2006 L 405/23)
amd by Reg. 1244/2009 (OJ 2009 L 336l1ffing visa req. for Macedonia, Montenegro and Serbia
amd by Reg. 1091/2010 (OJ 2010 L 329l1ffing visa req. for Albania and Bosnia
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amd by Reg. 1211/2010 (OJ 2010 L 339k#fting visa req. for Taiwan

amd by Reg. 1289/2013 (OJ 2013 L 347/74)

amd by Reg. 259/2014 (OJ 2014 L 105I9#ting visa req. for Moldova

amd by Reg. 509/2014 (OJ 2014 L 149/&Tfing visa req. for Colombia, Dominica, Grenada,
amd by Reg. 509/2014 (0OJ 2014 L 149/@nRd Kiribati, Marshall Islands, Micronesia, Nauru,
amd by Reg. 509/2014 (0J 2014 L 149/éifd Palau, Peru, Saint Lucia, Saint Vincent & GrOs,
amd by Reg. 509/2014 (OJ 2014 L 149/@Rd Samoa, Solomon Islands, Timor-Leste, Tonga,
amd by Reg. 509/2014 (OJ 2014 L 149/@nd Trinidad and Tobago, Tuvalu, the UA Emirate,
amd by Reg. 509/2014 (OJ 2014 L 149/@nRd Vanuatu.

amd by Reg. 372/2017 (OJ 2017 L 614jting visa req. for Georgia

amd by Reg. 371/2017 (OJ 2017 L61@) Suspension mechanism

amd by Reg. 850/2017 (OJ 2017 L 133Lifting visa req. for Ukrain

CJEU judgments
! CJEU C-88/14Com. v. EP 16 July 2015
See further: @ 2.3
Requlation 333/2002 Visa Stickers
Uniform format for forms for affixing the visa
* 0J 2002 L 53/4 UK opt in
ECHR Anti-torture

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols
Art. 3 Prohibition of Torture, Degrading Treatment

* ETS 005 (4 November 1950) impl. date 31 Aug. 1954

ECtHR Judgments
! ECtHR 19356/0%8hioshvili a.o. 20 Dec. 2016 Art. 3+ 13
! ECtHR 53608/1B.M. 19 Dec. 2013 Art. 3+ 13
! ECtHR 55352/12den Ahmed 23 July 2013 Art.3+5
! ECtHR 11463/0%Bamaras 28 Feb. 2012 Art. 3
! ECtHR 27765/0Hirsi 21 Feb. 2012 Art. 3+ 13

See further: @ 2.3

2.2 Borders and Visas: Proposed Measures

Regulation amending Regulation
On the European Agency for large-scale IT systems
* Com (2017) 352, 29 June 2017
*  amending Reg. SIS Il (1987/2006) and Reg. VIS Agency (1077/2011)

Regulation amending Regulation
On temporary reintroduction of checks at internal borders
*  Com (2017) 571, 27 Sep 2017
* amending Borders Code (Reg. 2016/399)

Regulation ETIAS
Establishing a European Travel Information and Authorisation System
*  Com (2016) 731, 16 Nov 2016
*  Amending Regulations 515/2014, 2016/399, 2016/794 and 2016/1624.
New agreed in Council, June 2017; EP and Council negotiating

Regulation SIS Il usage on borders
On the use of SIS for the return of illegally staying third-country nationals
*  Com (2016) 882
*  Amending Reg 515/2014

New Council agreed on text, Nov 2017

Regulation SIS Il usage on returns
On the use of SIS for the return of illegally staying third-country nationals
*  Com (2016) 881

New Council agreed on text, Nov 2017

Regulation amending Regulation 562/2006 Touring Visa
Establishing Touring Visa
*  Com (2014) 163
* amending: Regulation 562/2006 (Borders Code) and Regulation 767/2008 (VIS)
negotiations stalled
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Regulation Travellers
Establishing a Registered Traveller Programme (RTP)

*

COM (2013) 97, 27 Feb. 2013
Withdrawn

Regulation amending Regulation 810/2009 Visa Code Il
Recast of the Visa Code

*

Com (2014) 164
negotiations stalled

Regulation amending Regulation 539/2001 Visa waiver Kosovo
Visa List amendment

*

COM (2016) 277, 4 May 2016

Regulation amending Regulation 539/2001 Visa waiver Turkey
Visa List amendment

*

COM (2016) 279, 4 May 2016

2.3 Borders and Visas: Jurisprudence case law sorted in alphabetical orc

2.3.1 CJEU Judgments on Borders and Visas

*

*

*

CJEU C-9/1¢ A. 21 June 201
interpr. of Reg. 562/20( Borders Code Art. 20 + 2:
Art. 20 and 21 mustbe interpretedas precludingnational legislation,which conferson the police authoritiesof a
MSthe powerto checkthe identity of any person,within an area of 30 kilometresfrom that MSO$and border with
other SchengersStateswith a viewto preventingor terminatingunlawful entryinto or residencen theterritory of
that MemberStateor preventingcertain criminal offencesvhich underminethe securityof the border, irrespective
of the behaviourof the personconcernedand of the existenceof specificcircumstances nlessthat legislationlays
down the necessaryframeworkfor that power ensuringthat the practical exerciseof it cannothave an effect
equivalent to that of border checks, which is for the referring court to verify.

Also, Art. 20 and 21 mustbe interpretedas not precludingnationallegislation,which permitsthe police authorities
of the MSto carry out, on boardtrains and on the premisesf the railways of that MS, identity or border crossing
documentheckson any person,and briefly to stopand questionany personfor that purpose,if thosechecksare
basedon knowledgeof the situation or border police experience provided that the exerciseof thosechecksis
subjectunder national law to detailedrules and limitations determiningthe intensity,frequencyand selectivityof
the checks, which is for the referring court to verify.

CJEU C-278/12 (PPL Adil 19 July 201
interpr. of Reg. 562/20( Borders Code Art. 20 + 2:
The SchengemBordersCodemustbe interpretedas not precludingnationallegislation,suchas that at issuein the
main proceedings,which enablesofficials responsiblefor border surveillanceand the monitoring of foreign
nationalsto carry out checksjn a geographicarea 20 kilometresfrom theland borderbetweera MS andthe State
partiesto the CISA, with a view to establishingwhetherthe personsstoppedsatisfy the requirementsfor lawful
residenceapplicablein the MS concernedwhenthosechecksare basedon generalinformation and experienci
regardingthe illegal residenceof personsat the placeswherethe checksare to be made,whenthey mayalso be
carried out to a limited extentin order to obtain such generalinformation and experience-basedata in that
regard, and whenthe carrying out of thosechecksis subjectto certain limitations concerning,inter alia, their
intensity and frequency.

CJEU C-575/1: Air Baltic 4 Sep. 201
interpr. of Reg. 562/20( Borders Code Art. 5
The Borders Code precludesnational legislation, which makesthe entry of TCNsto the territory of the MS
concernedsubjectto the conditionthat, at the bordercheck the valid visapresentednustnecessarilybe affixedto a
valid travel document.

CJEU C-575/1: Air Baltic 4 Sep. 201
interpr. of Reg. 810/20C Visa Code Art. 24(1) + 3
Thecancellationof a travel documenby an authority of a third countrydoesnot meanthat the uniformvisa affixed
to that document is automatically invalidated.

CJEU C-606/1! ANAFE 14 June 201
interpr. of Reg. 562/20( Borders Code Art. 13 + 5(4)(a
annulment of national legislation on visa

Article 5(4)(a) mustbe interpretedas meaningthat a MS whichissueso a TCN a re-entryvisawithin the meaning
of that provision cannot limit entry into the Schengen area solely to points of entry to its national territory.
The principles of legal certainty and protection of legitimate expectationsdid not require the provision of
transitional measuresfor the benefitof TCNswho had left the territory of a MS when they were holders of
temporary residencepermits issued pending examinationof a first application for a residencepermit or an
application for asylum and wanted to return to that territory (after the entry into force of this Regulation)
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CJEU C-241/05 Bot 4 Oct. 2006
interpr. of Schengen Agreement Art. 20(1)
on the conditions of movement of third-country nationals not subject to a visa requirement; on the meaning of ‘first
entry’ and successive stays

This provision allows TCNs not subject to a visa requirement to stay in the Schengen Area for a maximum period of
three months during successive periods of six months, provided that each of those periods commences with a ‘first
entry’.

CJEU C-139/13 Com. v. Belgium 13 Feb. 2014
violation of Reg. 2252/2004 Passports Art. 6
Failure to implement biometric passports containing digital fingerprints within the prescribed periods.

CJEU C-257/01 Com. v. Council 18 Jan. 2005
validity of Visa Applications

challenge to Regs. 789/2001 and 790/2001
The Council implementing powers with regard to certain detailed provisions and practical procedures for
examining visa applications and border checks and surveillance is upheld.

CJEU C-88/14 Com. v. EP 16 July 2015
validity of Reg. 539/2001 Visa List

The Commission had requested an annullment of an amendment of the visa list by Regulation 1289/2013. The Court
dismisses the action.

CJEU C-39/12 Dang 18 June 2012
interpr. of Reg. 810/2009 Visa Code Art. 21 + 34 - deleted
Whether penalties can be applied in the case of foreign nationals in possession of a visa which was obtained by
deception from a competent authority of another Member State but has not yet been annulled pursuant to the
regulation.

CJEU C-17/16 El Dakkak 4 May 2017
interpr. of Reg. 562/2006 Borders Code Art. 4(1)

The concept of crossing an external border of the Union is defined differently in the ‘Cash Regulation’ (1889/2005)
compared to the Borders Code.

CJEU C-403/16 El Hassani 13 Dec. 2017
interpr. of Reg. 810/2009 Visa Code Art. 32
Article 32(3) must be interpreted as meaning that it requires Member States to provide for an appeal procedure
against decisions refusing visas, the procedural rules for which are a matter for the legal order of each Member
State in accordance with the principles of equivalence and effectiveness. Those proceedings must, at a certain stage
of the proceedings, guarantee a judicial appeal.

CJEU C-355/10 EP v. Council 5 Sep. 2012
violation of Reg. 562/2006 Borders Code

annulment of measure supplementing Borders Code

The CJEU decided to annul Council Decision 2010/252 of 26 April 2010 supplementing the Borders Code as
regards the surveillance of the sea external borders in the context of operational cooperation coordinated by the
European Agency for the Management of Operational Cooperation at the External Borders of the Member States of
the European Union. According to the Court, this decision contains essential elements of the surveillance of the sea
external borders of the Member States which go beyond the scope of the additional measures within the meaning of
Art. 12(5) of the Borders Code. As only the European Union legislature was entitled to adopt such a decision, this
could not have been decided by comitology. Furthermore the Court ruled that the effects of decision 2010/252
maintain until the entry into force of new rules within a reasonable time.

CJEU C-261/08 & C-348/08 Garcia & Cabrera 22 Oct. 2009
interpr. of Reg. 562/2006 Borders Code Art. 5,11+ 13
Member States are not obliged to expel a third-country national who is unlawfully present on the territory of a
Member State because the conditions of duration of stay are not or no longer fulfilled

Where a TCN is unlawfully present on the territory of a MS because he or she does not fulfil, or no longer fulfils,
the conditions of duration of stay applicable there, that MS is not obliged to adopt a decision to expel that person.

CJEU C-430/10 Gaydarov 17 Nov. 2011
interpr. of Reg. 562/2006 Borders Code

Reg. does not preclude national legislation that permits the restriction of the right of a national of a MS to travel to
another MS in particular on the ground that he has been convicted of a criminal offence of narcotic drug trafficking
in another State, provided that (i) the personal conduct of that national constitutes a genuine, present and
sufficiently serious threat affecting one of the fundamental interests of society, (ii) the restrictive measure envisaged
is appropriate to ensure the achievement of the objective it pursues and does not go beyond what is necessary to
attain it and (iii) that measure is subject to effective judicial review permitting a determination of its legality as
regards matters of fact and law in the light of the requirements of European Union law.

CJEU C-88/12 Jaoo 14 Sep. 2012
interpr. of Reg. 562/2006 Borders Code Art. 20 + 21 - deleted
On statutory provision authorising, in the context of countering illegal residence after borders have been crossed,
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police checksn the areabetweerthe land border of the Netherlandswith Belgiumor Germanyand a line situatec
within 20 kilometres of that border

CJEU C-84/1; Koushkaki 19 Dec. 201
interpr. of Reg. 810/20C Visa Code Art. 23(4) + 32(1
Art. 23(4),32(1) and 35(6) mustbe interpretedas meaningthat the competentwuthoritiesof a MS cannotrefusea
visato an applicantunlessone of the groundsfor refusalof a visalistedin thoseprovisionscan be appliedto that
applicant. In the examinationsof thoseconditionsand the relevantfacts, authoritieshavea wide discretion. The
obligation to issuea uniform visais subjectto the conditionthat thereis no reasonabledoubtthat the applicani
intends to leave the territory of the Member States before the expiry of the visa applied for.

CJEU C-139/0 Kaiku 2 Apr. 200!
interpr. of Dec. 896/20C Transit Switzerland Art.1+2
on transit visa legislation for third-country nationals subject to a visa requirement
Residenc@ermitsissuedby the SwissConfederatioror the Principality of Liechtensteirto TCNssubjectto a visa
requirement, are considered to be equivalent to a transit visa only.

CJEU C-188/10 & C-189/1 Melki & Abdeli 22 June 201
interpr. of Reg. 562/20( Borders Code Art. 20 + 2:
consistency of national law and European Union law, abolition of border control and the area of 20 kilomet
the land border

TheFrenchOstomnd search@w, which allowedfor controlsbehindthe internal border, is in violation of article
20 and 21 of the Borderscode,dueto the lack of requirementof Obehaviouand of specificcircumstancegiving
rise to a risk of breachof public orderO. Accordingto the Court, controls may not havean effectequivalentto
border checks.

CJEU C-291/1 Schwarz 17 Oct. 201
interpr. of Reg. 2252/20( Passports Art. 1(2)
Althoughthe taking and storing of fingerprintsin passportsconstitutesan infringementof the rights to respectfor
private life and the protection of personal data, such measuresare nonethelesgustified for the purpose of
preventing any fraudulent use of passports.

CJEU C-254/1 Shomodi 21 Mar. 201
interpr. of Reg. 1931/20C Local Border traffic Art. 2(a) + 3(3
Theholder of a local bordertraffic permitmustbe able to movefreely within the borderareafor a period of three
monthsif his stay is uninterruptedand to have a new right to a three-monthstay each time that his stay is
interrupted. Thereis suchan interruption of stay uponthe crossingof the border irrespectiveof the frequencyof
such crossings, even if they occur several times daily.

CJEU C-44/1. Spain v. EP & Council 8 Sep. 201
non-transp. of Reg. 1052/20 EUROSUR

Limitedformsof cooperationdo not constitutea form of taking part within the meaningof Article 4 of the Schenge
Protocol. ConsequentlyArticle 19 of the Eurosur Regulationcannotbe regardedas giving the MemberStatesthe
option of concludingagreementsvhichallow Ireland or the United Kingdomto takepart in the provisionsin force
of the Schengen acquis in the area of the crossing of the external borders.

CJEU C-101/1: u. 2 Oct. 201
interpr. of Reg. 2252/20( Passports

About the recording and spelling of names,surnamesand family nhamesin passports.Wherea MS whoselaw
providesthat a personOsamecompriseshis forenamesand surnamechoosesneverthelesso include (also) the
birth nameof the passportholderin the machinereadablepersonaldata pageof the passportthat Stateis required
to state clearly in the caption of those fields that the birth name is entered there.

CJEU C-77/05 & C-137/C UK v. Council 18 Dec. 200
validity of Border Agency Regulation and Passport Regulation
judgment against UK

CJEU C-482/0 UK v. Council 26 Oct. 201
annulment of decision on police access to VIS, due to UK non-participation
judgment against UK

CJEU C-83/1; Vo 10 Apr. 201
interpr. of Reg. 810/20( Visa Code Art. 21 + 3¢
First substantivedecisionon Visa Code. The Court rules that the Visa Code doesnot preclude that national
legislation of one MS penalises migration-related identity fraud with genuine visa issued by another MS.

CJEU C-446/1. Willems a.o. 16 Apr. 201!
interpr. of Reg. 2252/20( Passports Art. 4(3]
Article 4(3) doesnot require the MemberStateso guaranteejn their legislation,that biometricdata collectedand
storedin accordancewith that regulation will not be collected,processedand usedfor purposesother than the
issue of the passport or travel document, since that is not a matter which falls within the scope of that regu

CJEU C-638/16 PP X. & X. 7 Mar. 201
interpr. of Reg. 810/20( Visa Code Art. 25(1)(a
Contraryto the opinion of the AG, the Court ruled that Article 1 of the Visa Code,mustbe interpretedas meaning
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that an applicationfor a visawith limited territorial validity madeon humanitariangroundsby a TCN, on the basis
of Article 25 of the code,to therepresentatiorof the MS of destinationthat is within theterritory of a third country,
with a viewto lodging, immediatelyuponhis or her arrival in that MS, an applicationfor international protectior
and, thereafter,to stayingin that MS for morethan 90 daysin a 180-dayperiod, doesnot fall within the scopeof
that code but, as EU law currently stands, solely within that of national law.

CJEU C-23/1; Zakaria 17 Jan. 201
interpr. of Reg. 562/20( Borders Code Art. 13(3]
MSs are obliged to establish a means of obtaining redress only against decisions to refuse entry.

2.3.2 CJEU pending cases on Borders and Visas

CJEU C-346/1 C.

interpr. of Reg. 562/20( Borders Code Art. 20 + 2:
On the questionwhetherthe BordersCodeprecludesnationalllegislationwhich grantsthe police authoritiesof the
MemberStatein questionthe powerto search,within an area of up to 30 kilometresfrom the land border of that
Member Statewith the Statesparty to the Conventionimplementingthe SchengerAgreementof 14 June 1985
(Conventionimplementingthe SchengerAgreement)for an article, irrespectiveof the behaviourof the persor
carrying this article and of specificcircumstanceswith a view to impedingor stoppingunlawful entry into the
territory of that MemberStateor to preventingcertain criminal acts directedagainstthe securityor protectionof
the border or committedin connectionwith the crossing of the border, in the absenceof any temporary
reintroduction of border controls at the relevantinternal border pursuantto Article 23 et seq.of the Schenge
Borders Code?

CJEU C-240/1 E.

interpr. of Schengen Acquis Art. 25(2,
AG: 13 Dec 2017

On the obligation to consultin a situation in which a Contracting Stateimposesan entry ban for the entire
Schengem\reaand order his return to his homecountryon the groundthat he constitutesa threatto public order
and public safety.

CJEU C-474/1 Soc. de Transportes

interpr. of Reg. 562/20( Borders Code Art. 22 + 2!
Do Art, 22 and 23 precludea provision of national law of a MemberStatewhich hasthe effectof requiring bus
undertakingsoperating regular servicesacrossa Schengeninternal border to checktheir passengers@avel
documentdeforecrossingan internal borderin order to preventforeign nationalsnot in possessiof a passpor
or residence permit from being brought into the territory of the Federal Republic of Germany?

CJEU C-412/1 Touring Tours

interpr. of Reg. 562/20( Borders Code Art. 22 + 2!
Do Art, 22 and 23 precludea provision of national law of a MemberStatewhich hasthe effectof requiring bus
undertakingsoperating regular servicesacrossa Schengeninternal border to checktheir passengers@avel
documentdbeforecrossingan internal borderin order to preventforeign nationalsnotin possessionf a passpor
or residence permit from being brought into the territory of the Federal Republic of Germany.

2.3.3 ECtHR Judgments on Borders and Visas

ECtHR 55352/1: Aden Ahmed v. MAL 23 July 201
violation of ECHR Art. 3+E
Thecaseconcernsa migrantwho had enteredMalta in anirregular mannerby boat. TheECtHRfounda violation
of art. 5(1), mainly dueto the failure of the Malteseauthoritiesto pursuedeportationor to do sowith duediligence
and of art. 5(4) due to absenceof an effectiveand speedydomesticremedyto challengethe lawfulnessof their
detention.

Also, the ECtHRrequestedhe Malteseauthorities(Art. 46) to establisha mechanisnallowing a determinationof
the lawfulness of immigration detention within a reasonable time-limit.

In this casethe Court for the first time found Malta in violation of art. 3 becauseof the immigration detentior
conditions. Thoseconditionsin which the applicant had beenliving for 14 monthswere, taken as a whole,
amounted to degrading treatment.

ECtHR 53608/1. B.M. v. GR 19 Dec. 201
violation of ECHR Art. 3 + 1t
Theapplicantwasan Iranian journalist who allegedto havebeenarrestedand tortured dueto his involvemenin
protestsagainstthe governmentAfter his arrival in Greecea decisionhad beentakento return himto Turkey,and
hehadbeenheldin custodyin a police stationandin variousdetentioncentres His applicationfor asylumwasfirst
not registered by the Greek authorities, and later they dismissed the application.

The application mainly concernedhe conditionsof detention,in particular overcrowding,unhygienicconditions
lack of externalcontact,and lack of accesdo telephonetranslatorsand any kind of information. Referringto its
previous case law, the ECtHR held these conditions to be in violation of Art. 3.

Astherehad beenno effectivedomesticcemedyagainstthat situation, Art. 13 in combinationwith art. 3 had also
been violated.

ECtHR 27765/0' Hirsiv. IT 21 Feb. 201
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*

violation of ECHR Art. 3 + 1¢
The Court concludedthat the decisionof the Italian authoritiesto sendTCNs- who were interceptedoutsidethe
territorial watersof Italy - backto Libya, had exposedhemto therisk of ill-treatmentthere,aswell asto therisk of
ill-treatmentif theywere sentbackto their countriesof origin (Somaliaand Eritrea). For the first time the Court
appliedArticle 4 of Protocol no. 4 (prohibition of collectiveexpulsion)in the circumstanceof alienswho werenot
physicallypresenton theterritory of the State butin the high seastaly wasalsoheldresponsibldor exposinghe
aliensto a treatmentn violation with Article 3 ECHR,asit transferredthemto Libya'in full knowledgeof thefacts'
and circumstancesn Libya. The Court also concludedthat they had had no effectiveremedyin Italy againstthe
alleged violations (Art. 13).

ECtHR 11463/0' Samaras v. GR 28 Feb. 201
violation of ECHR Art. 3
The conditionsof detentionof the applicantsb one Somaliand twelve Greeknationalsb at loanninaprison were
held to constitute degrading treatment in violation of ECHR art. 3.

ECtHR 19356/0 Shioshvili a.o. v. RUS 20 Dec. 201
violation of ECHR Art. 3 + 1t
Applicantwith Georgiannationality, is expelledfrom Russiawith her four children after living therefor 8 years
andbeingeightmonthspregnant WhileleavingRussiatheyare takenoff a train andforcedto walk to theborder. A
few weeks later she gives birth to a dead child. Violation (also) of article 2 and 4 Protocol nr. 4.
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3 Irregular Migration

3.1 Irregular Migration: Adopted Measures case law sorted in chronological orc
Directive 2001/51 Carrier sanctions

Obligation of carriers to return TCNs when entry is refused

*  0J2001L 187/45 impl. date 11 Feb. 2003 UK opt in
Decision 267/2005 Early Warning System

Establishing a secure web-based Information and Coordination Network for MSO Migration Management Servi

*  0J 2005 L 83/48 UK opt in
Directive 2009/52 Employers Sanctions

Minimum standards on sanctions and measures against employers of illegally staying TCNs

*  0J2009L 168/24 impl. date 20 July 2011
Directive 2003/110 Expulsion by Air

Assistance with transit for expulsion by air
* 0J 2003 L 321/26

Decision 191/2004 Expulsion Costs

On the compensation of the financial imbalances resulting from the mutual recognition of decisions on the expu
TCNs
* 0J 2004 L 60/55 UK opt in

Directive 2001/40 Expulsion Decisions
Mutual recognition of expulsion decisions of TCNs
*  0J2001L 149/34 impl. date 2 Oct. 2002 UK opt in

CJEU judgments
! CJEU C-456/14rrego Arias 3Sep. 2015 Art. 3(1)(a) - inadmissable
See further: & 3.3

Decision 573/2004 Expulsion Joint Flights
On the organisation of joint flights for removals from the territory of two or more MSs, of TCNs
* 0J 2004 L 261/28 UK opt in

Conclusion Expulsion via Land
Transit via land for expulsion
* adopted 22 Dec. 2003 by Council UK optin

Directive 2002/90 lllegal Entry
Facilitation of unauthorised entry, transit and residence
* 0J2002L 328 UK opt in

Regulation 377/2004 Immigration Liaison Officers
On the creation of an immigration liaison officers network
* 0J2004 L 64/1 UK opt in
amd by Reg 493/2011 (OJ 2011 L 141/13)

Recommendation 2017/432 Implementing Return Dir.
Making returns more effective when implementing the Returns Directive
* 0J2017 L 66/15

Directive 2008/115 Return Directive
On common standards and procedures in MSs for returning illegally staying TCNs
* 0J 2008 L 348/98 impl. date 24 Dec. 2010
CJEU judgments
! CJEU C-184/16Petrea 14 Sep. 2017 Art. 6(1)
! CJEU C-225/18uhrami 26 July 2017 Art. 11(2)
! CJEU C-47/1%Affum 7 June 2016 Art. 2(1) + 3(2)
! CJEU C-290/14elaj 10ct. 2015
! CJEU C-554/1Zh. & O. 11 June 2015 Art. 7(4)
! CJEU C-38/14aizoune 23 Apr. 2015 Art. 4(2) + 6(1)
! CJEU C-562/1RAbdida 18 Dec. 2014 Art. 5+13
! CJEU C-249/13Boudjlida 11 Dec. 2014 Art. 6
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! CJEU C-166/1Mukarubega 5Nov. 2014 Art. 3+7
! CJEU C-473/13 & C-514/1Bero & Bouzalmate 17 July 2014 Art. 16(1)
! CJEU C-474/13ham 17 July 2014 Art. 16(1)
! CJEU C-189/1®a Silva 3July 2014 inadmissable
! CJEU C-146/14 (PPWYlahdi 5June 2014 Art. 15
! CJEU C-297/1Filev & Osmani 19 Sep. 2013 Art. 2(2)(b) + 11
! CJEU C-383/13 (PPUp. & R. 10 Sep. 2013 Art. 15(2) + 6
! CJEU C-534/1Arslan 30 May 2013 Art. 2(1)
! CJEU C-522/1Mbaye 21 Mar. 2013 Art. 2(2)(b) + 7(4)
! CJEU C-430/11Sagor 6 Dec. 2012 Art. 2,15+ 16
! CJEU C-329/11Achughbabian 6 Dec. 2011
! CJEU C-61/11 (PPUgI Dridi 28 Apr. 2011 Art. 15 + 16
! CJEU C-357/09 (PPWadzoev 30 Nov. 2009 Art. 15(4), (5) + (6)
CJEU pending cases
! CJEU C-175/1K. pending Art. 13
! CJEU C-181/165nandi pending Art. 5
! CJEU C-199/18Nianga pending Art. 5
New! CJEU C-444/1Arib pending Art. 2(2)(a)
! CJEU C-82/1&. pending Art. 5,11 + 13

See further: o 3.3
Decision 575/2007

Return Programme

Establishing the Eur. Return Fund as part of the General Programme Solidarity and Management of Migration F

* 0J 2007 L 144
Directive 2011/36

UK opt in

Trafficking Persons

On preventing and combating trafficking in human beings and protecting its victims

* 0J2011L 101/1 (Mar. 2011)

impl. date 6 Apr. 2013 UK optin

* Replacing Framework Decision 2002/629 (OJ 2002 L 203/1)

Directive 2004/81

Residence permits for TCNs who are victims of trafficking

* 0J 2004 L 261/19

CJEU judgments
! CJEU C-266/0&0omm. v. Spain
See further: & 3.3

ECHR

Trafficking Victims

14 May 2009

Detention - Collective Expulsion

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

Art. 5 Detention

Prot. 4 Art. 4 Collective Expulsion

* ETS 005 (4 November 1950)
ECtHR Judgments
ECtHR 55352/12den Ahmed
ECtHR 23707/13Vluzamba Oyaw
ECtHR 39061/1Trhimothawes
ECtHR 3342/11Richmond Yaw
ECtHR 53709/1A.F.
ECtHR 13058/11Abdelhakim
ECtHR 13457/14Ali Said
ECtHR 50520/0%hmade
ECtHR 14902/1Mahmundi
ECtHR 27765/0Hirsi
ECtHR 10816/10.0kpo & TourZ
See further: @ 3.3

3.2 Irregular Migration: Proposed Measures

* Nothing to report

impl. date 31 Aug. 1954

23 July 2013 Art. 3+5

4 Apr. 2017 Art. 5 - inadmissable
4 Apr. 2017 Art. 5

6 Oct. 2016 Art. 5

13 June 2013 Art. 5

23 Oct. 2012 Art. 5

23 Oct. 2012 Art. 5

25 Sep. 2012 Art. 5

31 July 2012 Art. 5

21 Feb. 2012 Prot. 4 Art. 4
20 Sep. 2011 Art. 5
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3.3 lIrregular Migration: Jurisprudence case law sorted in alphabetical orc

3.3.1 CJEU Judgments on Irregular Migration

! CJEU C-562/1. Abdida 18 Dec. 201

* interpr. of Dir. 2008/11! Return Directive Art. 5+1°

* Althoughthe Belgium court had askeda preliminary ruling on the interpretation of the Qualification Dir., the
CJEU re-interpreted the question of an issue of Art. 5 and 13 of the Returns Directive.
Thesearticles are to be interpretedas precludingnational legislation which: (1) doesnot endowwith suspensiv
effectan appealagainsta decisionordering a third country national sufferingfrom a seriousillnessto leavethe
territory of a MemberState,wherethe enforcemenbf that decisionmay exposethat third country national to a
seriousrisk of graveandirreversible deteriorationin his stateof health,and (2) doesnot makeprovision,in sofar
aspossible for the basicneedsf sucha third countrynationalto be met,in orderto ensurethat that personmayin
fact avail himself of emergencyhealth care and essentialtreatmentof illness during the period in which that
Member State is required to postpone removal of the third country national following the lodging of the apg

! CJEU C-329/1. Achughbabian 6 Dec. 201

* interpr. of Dir. 2008/11! Return Directive

* The directive precludesnational legislation permitting the imprisonmentof an illegally staying third-country
national who has not (yet) beensubjectto the coercive measuregprovidedfor in the directive and has not, if
detainedwith a view to be returned,reachedthe expiry of the maximumduration of that detention.The directive
does not preclude penal sanctions being imposed after full application of the return procedure.

! CJEU C-47/1! Affum 7 June 201

* interpr. of Dir. 2008/11! Return Directive Art. 2(1) + 3(2

* Art. 2(1) and 3(2) mustbe interpretedas meaningthat a TCN is stayingillegally on the territory of a MS and
thereforefalls within the scopeof that directive when,without fulfilling the conditionsfor entry, stayor residence
he passesn transit throughthat MS as a passengeon a busfrom anotherMS forming part of the Schengerarea
and boundfor a third MS outsidethat area. Also, the Directive mustbe interpretedas precludinglegislationof a
MS which permitsa TCN in respectof whomthe return procedureestablishedby the directive has not yet beer
completedo beimprisonedmerelyon accountof illegal entryacrossan internal border,resultingin anillegal stay.
That interpretationalso applieswherethe national concernedmay be takenback by anotherMS pursuantto an
agreement or arrangement within the meaning of Art. 6(3).

! CJEU C-534/1 Arslan 30 May 201

* interpr. of Dir. 2008/11! Return Directive Art. 2(1)

* TheReturnDirective doesnot apply during the period from the makingof the (asylum)applicationto the adoptior
of the decisionat first instanceon that applicationor, asthe casemaybe, until the outcomeof any action brought
against that decision is known.

! CJEU C-473/13 & C-514/1 Bero & Bouzalmate 17 July 201

* interpr. of Dir. 2008/11! Return Directive Art. 16(1]

* Asarule, a MSis requiredto detainillegally stayingTCNsfor the purposeof removalin a specialisecdetentior
facility of that Stateevenif the MS has a federal structureand the federatedstate competento decideuponand
carry out such detention under national law does not have such a detention facility.

! CJEU C-249/1 Boudjlida 11 Dec. 201

* interpr. of Dir. 2008/11! Return Directive Art. 6

* Theright to be heardin all proceedinggin particular, Art 6), mustbe interpretedas extendingto the right of an
illegally stayingthird-country national to express beforethe adoptionof a return decisionconcerninghim, his
point of view on the legality of his stay, on the possibleapplication of Art 5 and 6(2) to (5) and on the detailec
arrangements for his return.

! CJEU C-290/1. Celaj 1 Oct. 201

* interpr. of Dir. 2008/11! Return Directive

* The Directive must be interpretedas not, in principle, precluding legislation of a MS which providesfor the
impositionof a prisonsentencen an illegally stayingthird-countrynationalwho, after havingbeenreturnedto his
country of origin in the contextof an earlier return procedure,unlawfully re-entersthe territory of that Statein
breach of an entry ban, at least in cases of re-entry in breach of an entry ban.

! CJEU C-266/0: Comm. v. Spain 14 May 200!
* non-transp. of Dir. 2004/¢ Trafficking Victims

* Failure of Spain to transpose the Directive.

! CJEU C-189/1 Da Silva 3 July 201
* interpr. of Dir. 2008/11! Return Directive inadmissabl

* On the permissibilityof national legislationimposinga custodialsentencdor the offenceof illegal entry prior to
the institution of deportation proceedings.
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CJEU C-61/11 (PPL El Dridi 28 Apr. 201
interpr. of Dir. 2008/11! Return Directive Art. 15 + 1¢
TheReturnDirective precludeghat a MemberStatehaslegislationwhich providesfor a sentencef imprisonmen
to be imposedon an illegally staying TCN on the sole ground that he remains,without valid grounds,on the
territory of that State, contrary to an order to leave that territory within a given period.

CJEU C-297/1: Filev & Osmani 19 Sep. 201
interpr. of Dir. 2008/11! Return Directive Art. 2(2)(b) + 1:
Directive must be interpreted as precluding a MS from providing that an expulsionor removal order which
predatesby five yearsor morethe period betweerthe date on which that directive shouldhavebeenimplemente
and the date on which it wasimplementedmay subsequentlype usedas a basisfor criminal proceedingswhere
that order was basedon a criminal law sanction (within the meaningof Article 2(2)(b)) and where that MS
exercised the discretion provided for under that provision.

CJEU C-383/13 (PPL G.&R. 10 Sep. 201
interpr. of Dir. 2008/11! Return Directive Art. 15(2) + ¢
If the extensiorof a detentionmeasuréhasbeendecidedin an administrativeprocedurein breachof theright to be
heard,the national court responsiblefor assessinghe lawfulnessof that extensiordecisionmayorder thelifting of
thedetentionmeasureonly if it considersjn thelight of all of thefactualandlegal circumstancesf eachcase that
theinfringementat issueactually deprivedthe party relying thereonof the possibility of arguing his defencebetter,
to the extent that the outcome of that administrative procedure could have been different.

CJEU C-357/09 (PPL Kadzoev 30 Nov. 200
interpr. of Dir. 2008/11! Return Directive Art. 15(4), (5) + (€
The maximumduration of detentionmustinclude a period of detentioncompletedin connectionwith a remova
procedurecommencedeforetherulesin thedirectivebecomeapplicable.Only a real prospecthat removalcanbe
carried out successfullyhaving regard to the periods laid down in Article 15(5) and (6), correspondsto a
reasonableprospectof removal,and that that reasonableprospectdoesnot existwhereit appearsunlikely that the
person concerned will be admitted to a third country, having regard to those periods.

CJEU C-146/14 (PPL Mahdi 5 June 201
interpr. of Dir. 2008/11! Return Directive Art. 15
Anydecisionadoptedby a competenauthority, on expiry of the maximunperiod allowedfor theinitial detentionof
a TCN,onthefurther courseto takeconcerningthe detentionrmustbein the form of a written measurehatincludes
thereasondn factandin law for that decision.TheDir. precludeghataninitial six-monthperiod of detentionmay
be extended solely because the third-country national concerned has no identity documents.

CJEU C-522/1. Mbaye 21 Mar. 201
interpr. of Dir. 2008/11! Return Directive Art. 2(2)(b) + 7(4
Thedirectivedoesnot precludethat a fine becausef illegal stayof a TCNin a MSis replacedby expulsionif there
is a risk of absconding.

CJEU C-166/1. Mukarubega 5 Nov. 201
interpr. of Dir. 2008/11! Return Directive Art. 3+7
A national authority is not precludedfrom failing to hear a TCN specificallyon the subjectof a return decisior
where, after that authority has determinedthat the TCN is stayingillegally in the national territory on the
conclusionof a procedurewhich fully respectedhat personOsght to be heard, it is contemplatinghe adoptionof
sucha decisionin respectof that person,whetheror not that return decisionis the result of refusalof a residenct
permit.

CJEU C-456/1. Orrego Arias 3 Sep. 201
interpr. of Dir. 2001/4 Expulsion Decisions Art. 3(1)(a) - inadmissat
This caseconcernsthe exactmeaningof the term Ooffencpunishableby a penaltyinvolving deprivationof liberty
of at leastoneyearOsetout in Art 3(1)(a). However,the questionwasincorrectly formulated.Consequentlythe
Court ordered that the case was inadmissable.

CJEU C-225/11 Ouhrami 26 July 201
interpr. of Dir. 2008/11! Return Directive Art. 11(2]
Article 11(2) mustbeinterpretedas meaningthat the starting point of the duration of an entryban, asreferredto in
that provision,whichin principle maynot exceedive years,mustbe calculatedfrom the date on which the persor
concerned actually left the territory of the Member States.

CJEU C-184/1 Petrea 14 Sep. 201
interpr. of Dir. 2008/11! Return Directive Art. 6(1)
The Return Directive doesnot preclude a decisionto return a EU citizen from being adoptedby the same
authoritiesand accordingto the sameprocedureas a decisionto return a third-country national stayingillegally
referredto in Article 6(1), providedthat the transpositionmeasure®f Directive 2004/38(CitizensDirective) which
are more favourable to that EU citizen are applied.

CJEU C-474/1: Pham 17 July 201
interpr. of Dir. 2008/11! Return Directive Art. 16(1
TheDir. doesnot permita MSto detaina TCN for the purposeof removalin prison accommodatiotogetherwith
ordinary prisoners even if the TCN consents thereto.
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CJEU C-430/1 Sagor 6 Dec. 201
interpr. of Dir. 2008/11! Return Directive Art. 2,15 + 1
An illegal stay by a TCN in a MS:

(1) can be penalised by means of a fine, which may be replaced by an expulsion order;

(2) cannot be penalisecby meansof a homedetentionorder unlessthat order is terminatedas soonasthe physica
transportation of the TCN out of that MS is possible.

CJEU C-38/1. Zaizoune 23 Apr. 201!
interpr. of Dir. 2008/11! Return Directive Art. 4(2) + 6(1
Articles6(1) and 8(1), readin conjunctionwith Article 4(2) and 4(3), mustbe interpretedas precludinglegislation
of a MS, which provides,in the eventof TCNsillegally stayingin theterritory of that MemberState,dependingon
the circumstances, for either a fine or removal, since the two measures are mutually exclusive.

CJEU C-554/1: Zh. & O. 11 June 201
interpr. of Dir. 2008/11! Return Directive Art. 7(4)
(1) Article 7(4) mustbe interpretedas precludinga national practice wherebya third-country national, who is
stayingillegally within theterritory of a MemberState is deemedo posea risk to public policy within the meanin¢
of that provision on the sole ground that that national is suspectedor has beencriminally convicted,of an act
punishable as a criminal offence under national law.

(2) Article 7(4) mustbe interpretedto the effectthat, in the caseof a TCN who is stayingillegally within the
territory of a MS and is suspectedor hasbeencriminally convicted,of an act punishableas a criminal offence
undernationallaw, otherfactors,suchasthe natureand seriousnessf that act, the time which haselapsedsinceit
was committedand the fact that that national wasin the processof leavingthe territory of that MS whenhe was
detainedby the national authorities,maybe relevantin the assessmerdf whetherhe posesa risk to public policy
within the meaningof that provision. Any matter which relatesto the reliability of the suspicionthat the third-
country national concernedcommittedthe alleged criminal offence,as the casemay be, is also relevantto that
assessment.

(3) Article 7(4) mustbeinterpretedas meaningthat it is not necessaryin orderto makeuseof the option offeredby
that provisionto refrain from granting a period for voluntary departurewhenthe third-country national posesa
risk to public policy, to conducta freshexaminationof the matterswhich havealreadybeenexaminedn order to
establishthe existenceof that risk. Any legislationor practiceof a MS on this issuemustneverthelesensurethat a
case-by-casassessmeris conductef whethertherefusalto grant sucha periodis compatiblewith that personC
fundamental rights.

3.3.2 CJEU pending cases on Irregular Migration

CJEU C-444/1 Arib

interpr. of Dir. 2008/11! Return Directive Art. 2(2)(a
In the circumstancef reintroduction of controls at internal borders, doesthe ReturnsDirective permit the
applicationto the situationof a third-countrynational crossinga border at which controlshavebeenreintroducec
of the power,conferredon themby Article 2(2)(a) of the directive,to continueto apply simplified national return
procedures at their external borders?

If so, do the provisionsof Article 2(2)(a) and of Article 4(4) of the directive precludenational legislation which
penaliseswvith a term of imprisonmentheillegal entryinto national territory of a third-countrynationalin respec
of whom the return procedure established by that directive has not yet been completed?

CJEU C-181/1 Gnandi

interpr. of Dir. 2008/11! Return Directive Art. 5
AG: 15 June 2017

MustArt. 5 beinterpretedas precludingthe adoptionof a return decision,as providedfor underArt. 6 andnational
law after the rejectionof the asylumapplicationby the (Belgian) CommissionefGeneralfor Refugeesand Stateles
Personsand thereforebefore the legal remediesavailable againstthat rejection decisioncan be exhaustedand
before the asylum procedure can be definitively concluded?

CJEU C-82/11 K.

interpr. of Dir. 2008/11! Return Directive Art. 5,11 + 1.
ShouldUnion law, in particular Art. 20 TFEU, Art. 5 and 11 of ReturnsDirectivetogetherwith Art. 7 and 24 of the
Charter, beinterpretedas precludingin certaincircumstances national practicewherebya residenceapplication,
lodgedby a family member/third-countryational in the contextof family reunificationwith a Union citizenin the
MS wherethe Union citizenconcernedives and of which heis a nationaland who hasnot madeuseof his right of
freedomof movemenand establishmen(OstatidJnion citizenO)is not consideredN whetheror not accompanie
by a removaldecisionN for the solereasonthat the family memberconcerneds a TCN subjectto a valid entryban
with a European dimension?

CJEU C-199/1i Nianga

interpr. of Dir. 2008/11! Return Directive Art. 5
Is Art. 5 read in conjunctionwith Art 47 of the Charter and having regard to the right to be heard in any
proceedingswhichformsan integral part of respectfor the rights of the defencea generalprinciple of EU law, to
beinterpretedas requiring national authoritiesto take accountof the bestinterestsof the child, family life and the
state of health of the TCN concernedwhenissuinga return decision,referredto in Art. 3(4) and Art. 6(1), or a
removal decision, as provided for in Art. 3(5) and Art. 8?

CJEU C-175/1 X.
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interpr. of Dir. 2008/11! Return Directive Art. 12
On the suspensory effect of an appeal.

3.3.3 ECtHR Judgments on Irregular Migration

ECtHR 53709/1 AF.v.GR 13 June 201
violation of ECHR Art. 5
An Iranian entering Greecefrom Turkey had initially not beenregisteredas an asylumseekerby the Greek
authorities, which ordered his return to Turkey. However,the Turkish authorities refusedto readmit him into
Turkey, and he was then detained by the Greek police.

Againstthe backgroundof reports from Greekand international organisations having visited the relevantpolice
detentionfacilities either during the applicantOsletentionor shortly after his releaseb including the Europear
Committedor the Preventionof Torture,the UN SpecialRapporteuron Torture,the GermanNGO ProAsylandthe
GreekNational HumanRightsCommissiorbthe ECtHRfounda violation of art. 3 dueto the seriouslack of space
availableto the applicant, also taking the duration of his detentioninto account.It wasthus unnecessaryor the
Court to examinethe applicantOsther allegationsconcerningthe detentionconditions(art 5 ECHR) which the
Governmentlisputed.Yet,the Court notedthat the GovernmentGsatementsn this regardwerenotin accordanct
with the findings of the abovementioned organisations.

ECtHR 13058/1. Abdelhakim v. HU 23 Oct. 201
violation of ECHR Art. 5
Thiscaseconcernaunlawfuldetentionwithouteffectivejudicial review,of an asylumseekeduring the examinatior
of his asylumapplication. Theapplicantwasa Palestinianwho had beenstoppedat the Hungarianborder control
for using a forged passport.

ECtHR 50520/0 Ahmade v. GR 25 Sep. 201
violation of ECHR Art. 5
The conditionsof detentionof the applicant Afghanasylumseekerin two police stationsin Athenswere foundto
constitutedegradingtreatmentin breachof ECHRart. 3 SinceGreeklaw did not allow the courtsto examinethe
conditionsof detentionin centresfor irregular immigrants,the applicantdid not havean effectiveremedyin that
regard, in violation of ECHR art. 13 taken together with art. 3.

The Court found an additional violation of ECHR art. 13 takentogetherwith art. 3, resultingfrom the structural
deficiencief the Greekasylumsystemas evidencedy the period during which the applicanthad beenawaiting
the outcomeof his appealagainstthe refusal of asylum,and the risk that he might be deportedbeforehis asylurr
appeal had been examined.

ECHRart. 5 para. 4 wasviolateddueto thelack of judicial competencéo reviewthe lawfulnessof the deportatior
constituting the legal basis of detention.

ECtHR 59727/1. Ahmed v. UK 2 Mar. 201
no violation of ECHR Art. 5(1)
A fifteenyear old Somaliasylumseekergetsa temporaryresidencepermitin The Netherlandsin 1992. After 6
years(1998) he travelsto the UK and applies- again - for asylumbut undera false name.The asylumrequestis
rejectedbut heis allowedto stay(with family) in the UK in 2004.In 2007 heis sentencedio four anda half months
imprisonmentand also facedwith a deportationorder in 2008. After the Sufi and Elmi judgment(8319/07)the
Somaliis releasedon bail in 2011.The Court statesthat the periodsof time takenby the Governmento decideon
his appeals against the deportation orders were reasonable.

ECtHR 13457/1 Ali Said v. HU 23 Oct. 201
violation of ECHR Art. 5
Thiscaseconcernaunlawfuldetentionwithouteffectivejudicial review,of an asylumseekeduring the examinatior
of his asylumapplication. The applicantswere Iragi nationalswho illegally enteredHungary, appliedfor asylurr
andthentravelledillegally to the Netherlandfrom wheretheyweretransferredbackto Hungaryunderthe Dublin
Regulation.

ECtHR 27765/0' Hirsiv. IT 21 Feb. 201
violation of ECHR Prot. 4 Art. -
The Court concludecthat the decisionof the Italian authoritiesto sendTCNs- who wereinterceptedoutsidethe
territorial watersof Italy - backto Libya, hadexposedhemto therisk of ill-treatmentthere,aswell asto therisk of
ill-treatmentif theyweresentbackto their countriesof origin (Somaliaand Eritrea). Theyalsohad beensubjecte(
to collective expulsionprohibited by Art. 4 of Protocol No. 4. The Court also concludedthat they had had no
effective remedy in Italy against the alleged violations.

ECtHR 10816/1! Lokpo & TourZ v. HU 20 Sep. 201
violation of ECHR Art. 5
The applicants enteredHungary illegally. After their arrest and during subsequentletentionthey applied for
asylum. They were kept however in detention.

The Court ruled that Article 5 & 1 (right to liberty and security)wasviolated, statingthat the absenceof elaborate
reasoningfor an applicantOsleprivation of liberty rendersthat measureincompatiblewith the requirementof
lawfulness.

ECtHR 14902/11 Mahmundi v. GR 31 July 201
violation of ECHR Art. 5
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Theconditionsof detentionof the applicantsb Afghannationals,subsequentigeekingasylumin Norway,who had
beendetainedin the Paganidetentioncentreuponbeingrescuedrom a sinkingboatby the maritimepolice Bwere
held to bein violation of ECHR art. 3. In the specificcircumstance®f this casethe treatmentduring 18 daysof
detentiorwasconsiderechot only degrading but alsoinhuman mainly dueto the fact that the applicants@hildren
had also beendetained someof themseparatedrom their parents.In addition, a femaleapplicanthad beenin the
final stagesof pregnancyand had receivedinsufficientmedicalassistanceand no information aboutthe place of
her giving birth and what would happen to her and her child.

ECHRart. 13, takentogetherwith art. 3, had beenviolatedby theimpossibilityfor the applicantsto takeanyaction
before the courts to complain of their conditions of detention.

ECHRart. 5 para. 4 wasviolateddueto the lack of judicial competencéo reviewthe lawfulnessof the deportatior
that constitutes the legal basis for detention.

ECtHR 23707/1! Muzamba Oyaw v. BEL 4 Apr. 201"
no violation of ECHR Art. 5 - inadmissab
The applicant is a Congolesenational who is in administrative detentionawaiting his deportation while his
(Belgian) partneris pregnant.The ECtHR found his complaintunderArticle 5 & 1 manifestlyill-foundedsincehis
detentionwasjustified for the purposeof deportation the domesticcourtshad adequatelyassessethe necessityof
the detention and its duration (less than three months) had not been excessive.

ECtHR 3342/1 Richmond Yaw v. IT 6 Oct. 201
violation of ECHR Art. 5
The caseconcernsthe placemenin detentionof four Ghanaiannationals pendingtheir removalfrom Italy. The
applicantsarrived in Italy in June 2008 after fleeing inter-religious clashesin Ghana.On 20 November2008
deportationorderswereissuedwith a viewto their removal.This order for detentionwasupheldon 24 Novembe
2008 by the justice of the peaceand extendedpn 17 December2008, by 30 dayswithout the applicantsor their
lawyer beinginformed.Theywerereleasedon 14 January2009 and the deportationorder waswithdrawnin June
2010.In June2010the Court of Cassationdeclaredthe detentionorder of 17 Decembe2008null and void on the
ground that it had been adopted without a hearing and in the absence of the applicants and their lawyer.
Their subsequent claims for compensation for the damage were dismissed by the Rome District Court.

ECtHR 39061/1. Thimothawes v. BEL 4 Apr. 201°
no violation of ECHR Art. 5
The caseconcernedan Egyptianasylum-seekewho was detainedin Belgiumawaiting his deportationafter his
asylumrequestwasrejected.After a maximumadministrativedetentionperiod of 5 monthshe wasreleased With
this (majority) judgmentthe Court acquitsthe Belgian Stateof the charge of having breachedthe right to liberty
under article 5(1) by systematically detaining asylum seekers at its external border at the national airport.
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4.1: External Treaties: Association Agreements
4 External Treaties
4.1 External Treaties: Association Agreements case law sorted in chronological orc
EC-Turkey Association Agreement
* into force 23 Dec. 1963
EC-Turkey Association Agreement Additional Protocol
* into force 1 Jan. 1973
CJEU judgments
! CJEU C-1/15 Comm. v. Austria 22 Sep. 2016 Art. 41(1) - deleted
! CJEU C-561/14 Genc (Caner) 12 Apr. 2016 Art. 41(1)
! CJEU C-138/13 Dogan (Naime) 10 July 2014 Art. 41(1)
! CJEU C-221/11 Demirkan 24 Sep. 2013 Art. 41(1)
! CJEU C-186/10 Tural Oguz 21 July 2011 Art. 41(1)
! CJEU C-228/06 Soysal 19 Feb. 2009 Art. 41(1)
! CJEU C-16/05 Tum & Dari 20 Sep. 2007 Art. 41(1)
! CJEU C-37/98 Savas 11 May 2000 Art. 41(1)
See further: § 4.4
EC-Turkey Association Agreement Decision 1/80
*  Dec. 1/80 of 19 Sept. 1980 on the Development of the Association
CJEU judgments
! CJEU C-652/15 Tekdemir 29 Mar. 2017 Art. 13
! CJEU C-508/15 Ucar 21 Dec. 2016 Art. 7
! CJEU C-91/13 Essent 11 Sep. 2014 Art. 13
! CJEU C-225/12 Demir 7 Nov. 2013 Art. 13
! CJEU C-268/11 GYhlbahce 8 Nov. 2012 Art. 6(1) + 10
! CJEU C-451/11 DYlger 19 July 2012 Art. 7
! CJEU C-7/10 & C-9/10 Kahveci & Inan 29 Mar. 2012 Art. 7
! CJEU C-436/09 Belkiran 13 Jan. 2012 deleted
! CJEU C-371/08 Ziebell or ...rnek 8 Dec. 2011 Art. 14(1)
! CJEU C-256/11 Dereci et al. 15 Nov. 2011 Art. 13
! CJEU C-187/10 Unal 29 Sep. 2011 Art. 6(1)
! CJEU C-484/07 Pehlivan 16 June 2011 Art. 7
! CJEU C-303/08 Metin Bozkurt 22 Dec. 2010 Art. 7+ 14(1)
! CJEU C-300/09 & C-301/09 Toprak/Oguz 9Dec. 2010 Art. 13
! CJEU C-92/07 Comm. v. Netherlands 29 Apr. 2010 Art. 10(1) + 13
! CJEU C-14/09 Genc (Hava) 4Feb. 2010 Art. 6(1)
! CJEU C-462/08 Bekleyen 21Jan. 2010 Art. 7(2)
! CJEU C-242/06 Sahin 17 Sep. 2009 Art. 13
! CJEU C-337/07 Altun 18 Dec. 2008 Art. 7
! CJEU C-453/07 Er 25 Sep. 2008 Art. 7
! CJEU C-294/06 Payir 24 Jan. 2008 Art. 6(1)
! CJEU C-349/06 Polat 4Oct. 2007 Art. 7+ 14
! CJEU C-325/05 Derin 18 July 2007 Art. 6,7 and 14
! CJEU C-4/05 GYzeli 26 Oct. 2006 Art. 10(1)
! CJEU C-502/04 Torun 16 Feb. 2006 Art. 7
! CJEU C-230/03 Sedef 10 Jan. 2006 Art. 6
! CJEU C-373/03 Aydinli 7 July 2005 Art. 6 +7
! CJEU C-374/03 GYrol 7 July 2005 Art. 9
! CJEU C-383/03 Dogan (ErgYI) 7July 2005 Art. 6(1) + (2)
! CJEU C-136/03 DSrr & Unal 2 June 2005 Art. 6(1) + 14(1)
! CJEU C-467/02 Cetinkaya 11 Nov. 2004 Art. 7+ 14(1)
! CJEU C-275/02 Ayaz 30 Sep. 2004 Art. 7
! CJEU C-465/01 Comm. v. Austria 16 Sep. 2004 Art. 10(1)
! CJEU C-317/01 & C-369/01 Abatay & Sahin 21 Oct. 2003 Art. 13 +41(1)
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! CJEU C-171/0Birlikte 8 May 2003 Art. 10(1)
! CJEU C-188/0Kurz (Yuze) 19 Nov. 2002 Art. 6(1) +7
! CJEU C-89/0@icakci 19 Sep. 2000
! CJEU C-65/9FyYp 22 June 2000 Art. 7
! CJEU C-329/9Ergat 16 Mar. 2000 Art. 7
! CJEU C-340/9Nazli 10 Feb. 2000 Art. 6(1) + 14(1)
! CJEU C-1/97Birden 26 Nov. 1998 Art. 6(1)
! CJEU C-210/9'Akman 19 Nov. 1998 Art. 7
! CJEU C-36/965Ynaydin 30 Sep. 1997 Art. 6(1)
! CJEU C-98/9€rtanir 30 Sep. 1997 Art. 6(1) + 6(3)
! CJEU C-285/9%ol 5June 1997 Art. 6(1)
! CJEU C-386/9%ker 29 May 1997 Art. 6(1)
! CJEU C-351/9%adiman 17 Apr. 1997 Art. 7
! CJEU C-171/99etik 23 Jan. 1997 Art. 6(1)
! CJEU C-434/9Ahmet Bozkurt 6 June 1995 Art. 6(1)
! CJEU C-355/9Froglu 50ct. 1994 Art. 6(1)
! CJEU C-237/9Kus 16 Dec. 1992 Art. 6(1) + 6(3)
! CJEU C-192/8%evince 20 Sep. 1990 Art. 6(1) + 13
! CJEU C-12/86Demirel 30 Sep. 1987 Art. 7+ 12
CJEU pending cases
! CJEU C-123/1%Sn pending Art. 13
See further: @ 4.4
EC-Turkey Association Agreement Decision 3/80
* Dec. 3/80 of 19 Sept. 1980 on Social Security
CJEU judgments
! CJEU C-171/1Pemirci a.o. 14 Jan. 2015 Art. 6(1)
! CJEU C-485/0Akdas 26 May 2011 Art. 6(1)
See further: © 4.4
Albania
* 0J 2005 L 124 (into force 1 May 2006 (TCN: May 2008)) UK opt in
Armenia
* 0J 2013 L 289/13 (into force 1 Jan. 2014)
Azerbaijan
* 0J 2014 L 128/17 (into force 1 Sept. 2014)
Belarus
* Mobility partnership signed in 2014
Cape Verde
* 0J 2013 L 281 (into force 1 Dec. 2014)
Georgia
* 0J 2011 L 52/47 (into force 1 March 2011)
EC proposes to lift visa requirements, March 2016
4.2 External Treaties: Readmission
Hong Kong
* 0J 2004 L 17/23 (into force 1 Mar. 2004) UK opt in
Macao
* 0J 2004 L 143/97 (into force 1 June 2004 ) UK opt in
Morocco, Algeria, and China
* negotiation mandate approved by Council
Pakistan
* 0J 2010 L 287/52 (into force 1 Dec. 2010)
Russia
* 0J 2007 L 129 (into force 1 June 2007 (TCN: June 2010)) UK opt in
Sri Lanka
* 0OJ 2005 L 124/43 (into force 1 May 2005) UK opt in
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Turkey
* Com (2012) 239 (into force 1 Oct. 2014)
Additional provisions as of 1 June 2016

Ukraine, Serbia, Montenegro, Bosnia, Macedonia and Moldova

* 0J 2007 L 332 and 334 (into force 1 Jan. 2008 (TCN: Jan. 2010)) UK opt in
Turkey (Statement)
* Not published in OJ - only Press Release (18 March 2016)
CJEU judgments
! CJEU T-192/16N.F. 27 Feb. 2017 inadm.
See further: © 4.4
Armenia: visa
* 0J 2013 L 289 (into force 1 Jan. 2014)
Azerbaijan: visa
* 0J 2013 L 320/7 (into force 1 Sep. 2014)
Belarus: visa
* council mandate to negotiate, Feb. 2011
Brazil: short-stay visa waiver for holders of diplomatic or official passports
*  0J2011L 66/1 (into force 24 Feb. 2011)
Brazil: short-stay visa waiver for holders of ordinary passports
* 0J 2012 L 255/3 (into force 1 Oct. 2012)
Cape Verde: visa
* 0OJ 2013 L 282/3 (into force 1 Dec. 2014)
China: Approved Destination Status treaty
* 0J 2004 L 83/12 (into force 1 May 2004 )
Denmark: Dublin Il treaty
*  0J 2006 L 66/38 (into force 1 April 2006 )
Mauritius, Antigua/Barbuda, Barbados, Seychelles, St. Kitts and Nevis and Bahamas: visa abolition
(into force, May 2009)
Moldova: visa
(into force 1 July 2013)
Morocco: visa
* proposals to negotiate - approved by council Dec. 2013
4.3 External Treaties: Other case law sorted in alphabetical orc
Norway and Iceland: Dublin Convention
* 0J 1999 L 176/36 (into force 1 March 2001)
* Protocol into force 1 May 2006
Russia: Visa facilitation
* Council mandate to renegotiate visa facilitation treaties, April 2011
Switzerland: Free Movement of Persons
* 0J 2002 L 114 (into force 1 June 2002)
Switzerland: Implementation of Schengen, Dublin
* 0J 2008 L 83/37 (applied from Dec. 2008 )
4.4 External Treaties: Jurisprudence
4.4.1 CJEU Judgments on EEC-Turkey Association Agreement
! CJEU C-317/01 & C-369/(C Abatay & Sahin 21 Oct. 200
* interpr. of Dec. 1/80 Art. 13 +41(1
* Direct effect and scope standstill obligation
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! CJEU C-434/9: Ahmet Bozkurt 6 June 19¢

* interpr. of Dec. 1/80 Art. 6(1)

* Belonging to labour market

! CJEU C-485/0 Akdas 26 May 201,

* interpr. of Dec. 3/80 Art. 6(1)

* Supplements to social security can not be withdrawn solely on the ground that the beneficiary has moved out of the
Member State.

! CJEU C-210/9 Akman 19 Nov. 199

* interpr. of Dec. 1/80 Art. 7

* Turkish worker has lefi labour market.

! CJEU C-337/0 Altun 18 Dec. 200

* interpr. of Dec. 1/80 Art. 7

* On the rights of family members of an unemployed Turkish worker or fraud by a Turkish worker.

! CJEU C-275/0: Ayaz 30 Sep. 20C

* interpr. of Dec. 1/80 Art. 7

* A stepchild is a family member.

! CJEU C-373/0: Aydinli 7 July 200!

* interpr. of Dec. 1/80 Art. 6 +7

* A long detention is no justification for loss of residence permit.

! CJEU C-462/0: Bekleyen 21 Jan. 201

* interpr. of Dec. 1/80 Art. 7(2)

The child of a Turkish worker has free access to labour and an independent right to stay in Germany, if this child is
graduated in Germany and its parents have worked at least three years in Germany.

! CJEU C-436/0' Belkiran 13 Jan. 201

* interpr. of Dec. 1/80 delete

* Case withdrawn because of judgment C-371/08 (Ziebell). Art. 14(1) of Dec. 1/80 does not have the same scope as
art. 28(3)(a) of the Directive on Free Movement.

! CJEU C-89/0i Bicakci 19 Sep. 20C
* interpr. of Dec. 1/80
* Art 14 does not refer to a preventive expulsion measure.
! CJEU C-1/9° Birden 26 Nov. 199
* interpr. of Dec. 1/80 Art. 6(1)

In so far as he has available a job with the same employer, a Turkish national in that situation is entitled to demand
the renewal of his residence permit in the host MS, even if, pursuant to the legislation of that MS, the activity
pursued by him was restricted to a limited group of persons, was intended to facilitate their integration into working
life and was financed by public funds.

! CJEU C-171/0 Birlikte 8 May 200:
* interpr. of Dec. 1/80 Art. 10(1]
Art 10 precludes the application of national legislation which excludes Turkish workers duly registered as
belonging to the labour force of the host MS from eligibility for election to organisations such as trade unions.

! CJEU C-467/0: Cetinkaya 11 Nov. 200
* interpr. of Dec. 1/80 Art. 7 + 14(1
* The meaning of a “‘family member” is analogous to its meaning in the Free Movement Regulation.

! CJEU C-1/1t Comm. v. Austria 22 Sep. 201
* non-transp. @ Protocol Art. 41(1) - delete

Incorrect way of implementation by means of adjusting policy guidelines instead of adjusting legislation: the
European Commission withdraws its complaint.

! CJEU C-465/0. Comm. v. Austria 16 Sep. 20C
* interpr. of Dec. 1/80 Art. 10(1;

Austria has failed to fulfil its obligations by denying workers who are nationals of other MS the right to stand for
election for workers’ chambers: art. 10(1) prohibition of all discrimination based on nationality.

! CJEU C-92/0 Comm. v. Netherlands 29 Apr. 201
* interpr. of Dec. 1/80 Art. 10(1) + 1.
The obligation to pay charges in order to obtain or extend a residence permit, which are disproportionate

compared to charges paid by citizens of the Union is in breach with the standstill clauses of Articles 10(1) and 13 of
Decision No 1/80 of the Association.

! CJEU C-225/1. Demir 7 Nov. 201
* interpr. of Dec. 1/80 Art. 12
Holding a temporary residence permit, which is valid only pending a final decision on the right of residence, does
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not fall within the meaning of Olegally residentO.

CJEU C-171/1. Demirci a.o. 14 Jan. 201
interpr. of Dec. 3/80 Art. 6(1)
Art. 6(1) mustbe interpretedas meaningthat nationalsof a MS who havebeenduly registeredas belongingto the
labour force of that MS as Turkishworkerscannot,on the groundthat they haveretained Turkish nationality, rely
on Article 6 of Dec.3/80to objectto a residencerequirementprovidedfor by thelegislationof that MSin order to
receive a special non-contributory benefit within the meaning of Article 4(2) of Reg. 1408/71 on social sect

CJEU C-12/8 Demirel 30 Sep. 19¢
interpr. of Dec. 1/80 Art. 7 + 12
No right to family reunification.

CJEU C-221/1, Demirkan 24 Sep. 201
interpr. of Protocol Art. 41(1]
The freedom to Oprovide servicesO does not encompass the freedom to Oreceived services in other EU |
CJEU C-256/1. Dereci et al. 15 Nov. 201
interpr. of Dec. 1/80 Art. 12

Right of residenceof nationalsof third countrieswho are family membersf Union citizens- Refusalbasedon the
citizen'sfailure to exercisethe right to freedomof movement Possibledifferencein treatmentcomparedwith EU
citizenswhohaveexercisedheir right to freedomof movement EEC-TurkeyAssociationAgreement Article 13 of
Decision No 1/80 of the Association Council - Article 41 of the Additional Protocol - 'Standstill' clauses.

CJEU C-325/0! Derin 18 July 200
interpr. of Dec. 1/80 Art. 6,7 and 1
Thereare two differentreasondor lossof rights: (a) a seriousthreat (Art 14(1) of Dec 1/80),or (b) if heleavesthe
territory of the MS concerned for a significant length of time without legitimate reason.

CJEU C-383/0: Dogan (ErgYI) 7 July 200!
interpr. of Dec. 1/80 Art. 6(1) + (2
Return to labour market: no loss due to detention.

CJEU C-138/1 Dogan (Naime) 10 July 201
interpr. of Protocol Art. 41(1]

The languagerequirementabroad is not in compliancewith the standstill clausesof the AssociationAgreemen
Althoughthe questionwas also raised whetherthis requirementis in compliancewith the Family Reunificatior
Dir., the Court did not answer that question.

CJEU C-136/0: DSrr & Unal 2 June 20C
interpr. of Dec. 1/80 Art. 6(1) + 14(1
The procedural guarantees set out in the Dir on Free Movement also apply to Turkish workers.

CJEU C-451/1. DYlger 19 July 201
interpr. of Dec. 1/80 Art. 7

Art. 7 is alsoapplicableto family memberf Turkishnationalswho canrely on the RegulationwhodonOhavethe
Turkish nationality themselves, but instead a nationality from a third country.

CJEU C-386/9! Eker 29 May 199
interpr. of Dec. 1/80 Art. 6(1)
On the meaning of Osame employerO.

CJEU C-453/0 Er 25 Sep. 20C
interpr. of Dec. 1/80 Art. 7
On the consequences of having no paid employment.

CJEU C-329/9 Ergat 16 Mar. 200
interpr. of Dec. 1/80 Art. 7
No loss of residence right in case of application for renewal residence permit after expiration date.

CJEU C-355/9: Eroglu 5 Oct. 199
interpr. of Dec. 1/80 Art. 6(1)
On the meaning of Osame employerO.

CJEU C-98/9i Ertanir 30 Sep. 19¢
interpr. of Dec. 1/80 Art. 6(1) + 6(3
On interpretation of Art 45 TFEU

CJEU C-91/1. Essent 11 Sep. 201
interpr. of Dec. 1/80 Art. 12

Thepostingby a Germancompanyof Turkishworkersin the Netherlandgo work in the Netherlandss not affectec
by the standstill-clausesHowever,this situation falls within the scopeof art. 56 and 57 TFEU precludingsuct
making available is subject to the condition that those workers have been issued with work permits.

CJEU C-65/9: EyYp 22 June 20(
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*

interpr. of Dec. 1/80 Art. 7
On the obligation to co-habit as a family.

CJEU C-561/1. Genc (Caner) 12 Apr. 201
interpr. of Protocol Art. 41(1

A national measuremakingfamily reunification betweera Turkishworker residinglawfully in the MS concernet
and his minor child subjectto the conditionthat the latter have,or havethe possibilityof establishingsufficientties
with Denmarkto enablehim successfullyo integrate,whenthe child concernedand his other parentresidein the
Stateof origin or in anotherState,and the applicationfor family reunificationis mademorethan two yearsfrom
the date on which the parentresidingin the MS concernedobtaineda permanentesidencepermitor a residenct
permit with a possibility of permanentresidenceconstitutesa OnewestrictionOwithin the meaningof Art. 13 of
Decision 1/80. Such a restriction is not justified.

CJEU C-14/0 Genc (Hava) 4 Feb. 201
interpr. of Dec. 1/80 Art. 6(1)

On the determiningcriteria of the conceptworker and the applicability of thesecriteria on both EU and Turkish
workers.

CJEU C-268/1 GYhlbahce 8 Nov. 201
interpr. of Dec. 1/80 Art. 6(1) + 1(
A MS cannot withdraw the residence permit of a Turkish employee with retroactive effect.

CJEU C-36/9 GYnaydin 30 Sep. 19¢
interpr. of Dec. 1/80 Art. 6(1)

Turkishnationalwho hasbeenlawfully employedn a MemberStatefor an uninterruptedperiod of morethanthree
yearsin a genuineand effectiveeconomicactivity for the sameemployerand whoseemploymenstatusis not
objectivelydifferentto that of other employeeemployedby the sameemployeror in the sector concernedand
exercising identical or comparable duties, is duly registered.

CJEU C-374/0: GYrol 7 July 200!
interpr. of Dec. 1/80 Art. 9
On the right to an education grant for study in Turkey.

CJEU C-4/0¢ GYzeli 26 Oct. 200
interpr. of Dec. 1/80 Art. 10(1
The rights of the Ass. Agr. apply only after one year with same employer.

CJEU C-351/9! Kadiman 17 Apr. 199
interpr. of Dec. 1/80 Art. 7
On the calculation of the period of cohabitation as a family.

CJEU C-7/10 & C-9/1 Kahveci & Inan 29 Mar. 201
interpr. of Dec. 1/80 Art. 7

Thememberof the family of a Turkishworker duly registeredas belongingto the labour force of a MemberState
can still invoke that provision once that worker has acquired the nationality of the host Member State while
retaining his Turkish nationality.

CJEU C-285/9! Kol 5 June 199
interpr. of Dec. 1/80 Art. 6(1)
On the consequences of conviction for fraud

CJEU C-188/01 Kurz (Yuze) 19 Nov. 200
interpr. of Dec. 1/80 Art. 6(1) + 7
On the rights following an unjustified expulsion measure

CJEU C-237/9 Kus 16 Dec. 199
interpr. of Dec. 1/80 Art. 6(1) + 6(3
On stable position on the labour market

CJEU C-303/0: Metin Bozkurt 22 Dec. 201
interpr. of Dec. 1/80 Art. 7 + 14(1

Art. 7 meanghat a Turkishnationalwho enjoyscertainrights, doesnot losethoserights on accountof his divorce,
which took place after those rights were acquired.

By contrast, Art. 14(1) doesnot precludea measureordering the expulsionof a Turkish national who has beer
convictedof criminal offences providedthat his personalconductconstitutesa present,genuineand sufficiently
seriousthreatto a fundamentainterestof society It is for thecompetenhational courtto assessvhetherthatis the
case in the main proceedings.

CJEU C-340/9 Nazli 10 Feb. 200
interpr. of Dec. 1/80 Art. 6(1) + 14(1
On the effects of detention on residence rights.

CJEU C-294/01 Payir 24 Jan. 20C
interpr. of Dec. 1/80 Art. 6(1)

Residence rights do not depend on the reason for admission.
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CJEU C-484/0 Pehlivan 16 June 201
interpr. of Dec. 1/80 Art. 7
Family membemarriesin first 3 yearsbut continuedo live with Turkishworker. Art. 7 precludedegislationunder
which a family memberproperly authorisedto join a Turkish migrant worker who is already duly registeredas
belongingto thelabour force of that Statelosesthe enjoymenbf the rights basedon family reunificationunderthat
provisionfor the reasononly that, havingattainedmajority, he or shegetsmarried,evenwherehe or shecontinue:
to live with that worker during the first three years of his or her residence in the host Member State.

CJEU C-349/01 Polat 4 Oct. 200
interpr. of Dec. 1/80 Art. 7 + 1¢
Multiple convictions for small crimes do not lead to expulsion.

CJEU C-242/01 Sahin 17 Sep. 20C
interpr. of Dec. 1/80 Art. 12
On the fees for a residence permit.

CJEU C-37/9: Savas 11 May 200
interpr. of Protocol Art. 41(1]
On the scope of the standstill obligation.

CJEU C-230/0: Sedef 10 Jan. 20C
interpr. of Dec. 1/80 Art. 6
On the meaning of Osame employerO.

CJEU C-192/8 Sevince 20 Sep. 19¢
interpr. of Dec. 1/80 Art. 6(1) + 12
On the meaning of stable position and the labour market.

CJEU C-228/01 Soysal 19 Feb. 200
interpr. of Protocol Art. 41(1]
On the standstill obligation and secondary law.

CJEU C-652/1! Tekdemir 29 Mar. 201
interpr. of Dec. 1/80 Art. 13

Art. 13 mustbe interpretedas meaningthat the objectiveof efficientmanagementf migration flows mayconstitute
an overriding reasonin the public interestcapableof justifying a national measurejntroducedafter the entry into
force of that decisionin the MemberStatein question,requiring nationalsof third countriesunderthe age of 16
yearsold to hold a residencepermitin order to enterand residein that MemberState.Sucha measureis not,
however,proportionateto the objective pursuedwhere the procedurefor its implementationas regards child
nationals of third countriesborn in the MS in questionand one of whoseparentsis a Turkish worker lawfully
residingin that MS, suchasthe applicantin the main proceedingsgoesbeyondwhatis necessaryor attainingthat
objective.

CJEU C-171/9! Tetik 23 Jan. 19¢
interpr. of Dec. 1/80 Art. 6(1)
On the meaning of voluntary unemployment after 4 years.

CJEU C-300/09 & C-301/C Toprak/Oguz 9 Dec. 201
interpr. of Dec. 1/80 Art. 12

On thereferencedateregardingthe prohibition to introducenewrestrictionsfor Turkishworkersand their family
members.

CJEU C-502/0. Torun 16 Feb. 200
interpr. of Dec. 1/80 Art. 7
On possible reasons for loss of residence right.

CJEU C-16/0! Tum & Dari 20 Sep. 20C
interpr. of Protocol Art. 41(1;
On the scope of the standstill obligation.

CJEU C-186/1! Tural Oguz 21 July 201
interpr. of Protocol Art. 41(1

Article 41(1) mustbe interpretedas meaningthat it maybe relied on by a Turkish national who, having leaveto
remainin a MemberStateon conditionthat he doesnot engagein any businessor professionneverthelesgnters
into self-employmernin breachof that condition and later appliesto the national authoritiesfor further leaveto
remain on the basis of the business which he has meanwhile established.

CJEU C-508/1! Ucar 21 Dec. 201
interpr. of Dec. 1/80 Art. 7
Art 7 mustbe interpretedas meaningthat that provision confersa right of residencen the hostMS on a family
memberof a Turkishworker, who has beenauthorisedto enterthat MS, for the purposesof family reunification,
and who, from his entry into the territory of that MS, haslived with that Turkishworker, evenif the period of at
leastthreeyearsduring which the latter is duly registeredas belongingto the labour force doesnot immediately
follow the arrival of the family member concerned in the host MS, but is subsequent to it.
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4.4: External Treaties: Jurisprudence: CJEU Judgments on EEC-Turkey Associal

! CJEU C-187/11 Unal 29 Sep. 201

* interpr. of Dec. 1/80 Art. 6(1)

* Art. 6(1) mustbe interpretedas precluding the competentational authorities from withdrawing the residenct
permitof a Turkishworker with retroactiveeffectfrom the pointin time at which therewasno longer compliance
with the ground on the basis of which his residencepermit had beenissuedunder national law if thereis no
questionof fraudulentconducton the part of that worker and that withdrawal occursafter the expiry of the one-
year period of legal employment.

! CJEU C-371/0i Ziebell or ...rnek 8 Dec. 201
* interpr. of Dec. 1/80 Art. 14(1
* DecisionNo 1/80 doesnot precludean expulsionmeasurebasedon groundsof public policy from being taker

againsta Turkish national whoselegal statusderivesfrom the secondindentof the first paragraphof Article 7 of
that decision,in so far as the personalconductof the individual concernedconstitutesat presenta genuineand
sufficientlyseriousthreataffectinga fundamentalnterestof the societyof the hostMemberStateand that measurt
is indispensablen order to safeguardthat interest.lt is for the national court to determine,n thelight of all the
relevantfactors relating to the situation of the Turkish national concernedwhethersucha measureis lawfully
justified in the main proceedings.

4.4.2 CJEU pending cases on EEC-Turkey Association Agreement

! CJEU C-123/1 YSn

* interpr. of Dec. 1/80 Art. 12

* Meaningof the standstillclauseof Art 13 Dec 1/80and Art 7 Dec 2/76in relation to the languagerequirementof
visa for retiring spouses.

4.4.3 CJEU Judgments on Readmission Treaties

! CJEU T-192/1 N.F. 27 Feb. 201
* validity of EU-Turkey Statement inadm
* Applicant claims that the EU-Turkey Statementconstitutesan agreementthat produceslegal effectsadversel
affectingapplicantsrights andinterestsastheyrisk refoulemento Turkeyand subsequentljo Pakistan.Theaction
is dismissed on the ground of the CourtOs lack of jurisdiction to hear and determine it.
Two other identical cases T-193/16 (N.G.) and T-257/16 (N.M.) were also declared inadmissable.
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