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Editorial

Welcome to the Fourth issue of NEMIS in 2017. In this issue we would like to draw your attention to the following.

Family Life
Currently,thereis a lot of interestin the right to family reunificationof refugees,which is reflectedin a new referencefor a
preliminaryruling on theFamily ReunificationDirective.In this referencea Dutchdistrict courtwantsto know whetherArticle
11(2)Family Reunificationallowsfor therequirementthata refugeefirst makesplausiblethathe is not ableto submitofficial
documentssubstantiatinghis family ties,beforealternativeproofsor indicationshaveto be takeninto account.This question
(ECLI:NL:RBDHA:2017:13124) has not yet been registered at the CJEU.

To thequestionon thereferencedateof unaccompaniedminorsbeingentitledto family reunificationon thebasisof Article
10(3)Family ReunificationDirective,theAdvocateGeneralconcludedon 26 October2017(C-550/16,C. & A.). Accordingto
the AdvocateGeneral,the dateof entranceof the unaccompaniedminor in the MemberStateshouldbe takenasa reference
datewithin the meaningof Article 2(f) of the Directive,but alsosincethe grantof refugeestatusis a declaratoryact andhas
retroactiveeffect. The obligation to take the interestsof the child asa primary consideration(Article 24(2) Charter)andthe
vulnerable situation of refugees (referred to in recital 8) also lead to this interpretation.

In Y.Z. a.o.(C-557/17), the Dutch Council of State has asked for a preliminary ruling on Article 16(2)(a) Family
ReunificationDirective andArticle 9(1)(a)Long-TermResidentsDirective. It wantsto know whethera residencepermit can
be withdrawnif the acquisitionof that residencepermit wasbasedon fraudulentinformationbut the holderof the residence
statuswas unawareof the fraudulentnatureof that information.The caseconcernsfraudulentdocumentssubmittedby the
sponsor, which formed the basis for the residence rights of the mother and child as well.

Return
On 13 December2017, the Advocate-Generalconcludedin C-240/17(E), that a third-countrynationalcan rely directly on
Article 25(2)of the Conventionimplementingthe SchengenAgreementbeforenationalcourtsin orderto contestthe legality
andtheenforcementof a returndecisionandanentrybanwithin themeaningof ReturnDirective.Thereturndecisionmaybe
enforcedandthe entry banput into effect only after the Stateconsultedhaspresentedits observationsor hasfailed to do so
althougha reasonableperiodfor responsehaspassed.If, however,the third-countrynationalpresentsa threatto public safety
and order, these decisions may be enforced before expiry of this period.

In Wilber L—pezPastuzano(C- 636/16)theCJEUruledthatasArticle 12 of theLTR Directiveoffersreinforcedprotection
againstexpulsion,MemberStatesmaytakea decisionto expela long-termresidentsolelywhereheor sheconstitutesanactual
andsufficiently seriousthreatto public policy or public security.Prior to anexpulsion,MemberStatesalwayshaveto conduct
an individual assessmentof all relevantcircumstancesand interestsas mentionedin Article 12(3) of the LTR directive.
Therefore, being sentenced to a term of imprisonment of more than one year is not sufficient ground for expulsion.

Borders
In December,the Court hasreleaseda judgementon the Visa codein caseC-403/16.It rules that Article 32(3) of the Visa
Code,readin the light of Article 47 of the Charter,mustbe interpretedasmeaningthat it requiresMemberStatesto provide
for anappealprocedureagainstdecisionsrefusingvisas.Theproceduralrulesarea matterfor thenationallegalorder,but have
to bein accordancewith theprinciplesof equivalenceandeffectiveness,andguaranteea judicial appealat acertainstageof the
proceedings.

Nijmegen December 2017, Carolus GrŸtters & Tineke Strik
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32009L0050
On conditions of entry and residence of TCNs for the purposes of highly qualified employment

OJ 2009 L 155/17

Directive 2009/50 

impl. date 19 June 2011

1 Regular Migration

1.1 Regular Migration: Adopted Measures

*

case law sorted in chronological order

Blue Card I

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003L0086
On the right to Family Reunification

OJ 2003 L 251/12

CJEU judgments
CJEU C-558/14 Khachab 21 Apr. 2016  Art. 7(1)(c)
CJEU C-153/14 K. & A. 9 July 2015  Art. 7(2)
CJEU C-338/13 Noorzia 17 July 2014  Art. 4(5)
CJEU C-138/13 Dogan (Naime) 10 July 2014  Art. 7(2)
CJEU C-87/12 Ymeraga 8 May 2013  Art. 3(3)
CJEU C-356/11 O. & S. 6 Dec. 2012  Art. 7(1)(c)
CJEU C-155/11 Imran 10 June 2011  Art. 7(2) - no adj.
CJEU C-578/08 Chakroun 4 Mar. 2010  Art. 7(1)(c) + 2(d)
CJEU C-540/03 EP v. Council 27 June 2006  Art. 8
CJEU pending cases
CJEU C-123/17 Yšn pending  Art. 7
CJEU C-257/17 C. & A. pending  Art. 3(3)
CJEU C-380/17 K. & B. pending  Art. 9(2)
CJEU C-484/17 K. pending  Art. 15
CJEU C-550/16 A. & S. pending  Art. 2(f)
CJEU C-557/17 Y.Z. a.o. pending  Art. 16(2)(a)
CJEU C-xx/17 X. pending  Art. 3(2)(c) + 11(2)
EFTA judgments
EFTA E-4/11 Clauder  26 July 2011  Art. 7(1)
See further: ¤ 1.3

COM(2014) 210, 3 Apr. 2014: Guidelines on the application

Directive 2003/86 

impl. date 3 Oct. 2005

!!
!!
!!
!!
!!
!!
!!
!!
!!

!!
!!
!!
!!
!!
!!
!!

!!

*
*

New
New

Family Reunification

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32007D0435
Establishing European Fund for the Integration of TCNs for the period 2007 to 2013 as part of the General programme
Solidarity and Management of Migration Flows

OJ 2007 L 168/18

Council Decision 2007/435 

*

Integration Fund

UK, IRL opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32014L0066
On conditions of entry and residence of TCNs in the framework of an intra-corporate transfer

OJ 2014 L 157/1

Directive 2014/66 

impl. date 29 Nov. 2016*

Intra-Corporate Transferees

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003L0109
Concerning the status of TCNs who are long-term residents

OJ 2004 L 16/44

CJEU judgments
CJEU C-636/16 Lopez Pastuzano 7 Dec. 2017  Art. 12
CJEU C-309/14 CGIL 2 Sep. 2015
CJEU C-579/13 P. & S. 4 June 2015  Art. 5 + 11
CJEU C-311/13 TŸmer 5 Nov. 2014
CJEU C-469/13 Tahir 17 July 2014  Art. 7(1) + 13
CJEU C-40/11 Iida 8 Nov. 2012  Art. 7(1)
CJEU C-502/10 Singh 18 Oct. 2012  Art. 3(2)(e)
CJEU C-508/10 Com. v. Netherlands 26 Apr. 2012
CJEU C-571/10 Servet Kamberaj 24 Apr. 2012  Art. 11(1)(d)
See further: ¤ 1.3

Directive 2003/109 

impl. date 23 Jan. 2006

!!
!!
!!
!!
!!
!!
!!
!!
!!

*
amended by Dir. 2011/51*

New

Long-Term Residents
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32011L0051
Long-Term Resident status for refugees and persons with subsidiary protection

OJ 2011 L 132/1 (April 2011)

Directive 2011/51 

impl. date 20 May 2013*
extending Dir. 2003/109 on LTR*

Long-Term Residents ext.

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32006D0688
On the establishment of a mutual information mechanism in the areas of asylum and immigration

OJ 2006 L 283/40

Council Decision 2006/688 

*

Mutual Information

UK, IRL opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32005L0071
On a specific procedure for admitting TCNs for the purposes of scientific research

OJ 2005 L 289/15

CJEU judgments
CJEU C-523/08 Com. v. Spain 11 Feb. 2010
See further: ¤ 1.3

Directive 2005/71 

impl. date 12 Oct. 2007

!!

*
Directive is replaced by Dir. 2016/801 Researchers and Students*

Researchers

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32005H0762
To facilitate the admission of TCNs to carry out scientific research

OJ 2005 L 289/26

Recommendation 762/2005 

*

Researchers

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32016L0801
On the conditions of entry and residence of Third-Country Nationals for the purposes of research, studies, training,
voluntary service, pupil exchange schemes, educational projects and au pairing.

OJ 2016 L 132/21 (11-05-2016)

Directive 2016/801 

impl. date 24 May 2018*
This directive replaces both Dir 2005/71 on Researchers and Dir 2004/114 on Students*

Researchers and Students

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32002R1030
Laying down a uniform format for residence permits for TCNs

OJ 2002 L 157/1

Regulation 1030/2002 

amd by Reg. 330/2008 (OJ 2008 L 115/1)
*

Residence Permit Format I

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32017R1954
On a uniform format for residence permits for third-country nationals

OJ 2017 L 286/9

Regulation 2017/1954 

*

New

Amending Reg. 1030/2002 on Residence Permit Format*

Residence Permit Format II

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32014L0036
On the conditions of entry and residence of TCNs for the purposes of seasonal employment

OJ 2014 L 94/375

Directive 2014/36 

impl. date 30 Sep. 2016*

Seasonal Workers

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32011L0098
Single Application Procedure: for a single permit for TCNs to reside and work in the territory of a MS and on a common
set of rights for third-country workers legally residing in a MS

OJ 2011 L 343/1 (Dec. 2011)

CJEU judgments
CJEU C-449/16 Martinez Silva 21 June 2017  Art. 12(1)(e)
See further: ¤ 1.3

Directive 2011/98 

impl. date 25 Dec. 2013

!!

*

Single Permit

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003R0859
Third-Country NationalsÕ Social Security extending Reg. 1408/71 and Reg. 574/72

OJ 2003 L 124/1

CJEU judgments
CJEU C-465/14 Wieland & Rothwangl 27 Oct. 2016  Art. 1
CJEU C-247/09 Xhymshiti 18 Nov. 2010
See further: ¤ 1.3

Regulation 859/2003 

!!
!!

*
Replaced by Reg 1231/2010: Social Security TCN II*

Social Security TCN

UK, IRL opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32010R1231
Social Security for EU Citizens and TCNs who move within the EU

OJ 2010 L 344/1

Regulation 1231/2010 

impl. date 1 Jan. 2011*
Replacing Reg. 859/2003 on Social Security TCN*

Social Security TCN II

IRL opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004L0114
Admission of Third-Country Nationals for the purposes of studies, pupil exchange, unremunerated training or voluntary
service

OJ 2004 L 375/12

CJEU judgments
CJEU C-491/13 Ben Alaya 10 Sep. 2014  Art. 6 + 7
CJEU C-544/15 Fahimian 4 Apr. 2017  Art. 6(1)(d)

Directive 2004/114 

impl. date 12 Jan. 2007

!!
!!

*
Directive is replaced by Dir. 2016/801 Researchers and Students*

Students

Newsletter on European Migration Issues Ð for Judges4 NEMIS 2017/4 (Dec.)



N E M I S 2017/4
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CJEU C-15/11 Sommer 21 June 2012  Art. 17(3)
CJEU C-294/06 Payir 24 Nov. 2008
See further: ¤ 1.3

FF
FF

http://echr.coe.int/Pages/home.aspx?p=basictexts&c=#n1359128122487_pointer

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

ETS 005 (4 November 1950)

ECtHR Judgments
ECtHR 41215/14 Ndidi  14 Sep. 2017  Art. 8
ECtHR 33809/15 Alam  29 June 2017  Art. 8
ECtHR 41697/12 Krasniqi  25 Apr. 2017  Art. 8
ECtHR 31183/13 Abuhmaid  12 Jan. 2017  Art. 8 + 13
ECtHR 77063/11 Salem  1 Dec. 2016  Art. 8
ECtHR 56971/10 El Ghatet  8 Nov. 2016  Art. 8
ECtHR 7994/14 Ustinova  8 Nov. 2016  Art. 8
ECtHR 38030/12 Khan  23 Sep. 2016  Art. 8
ECtHR 76136/12 Ramadan  21 June 2016  Art. 8
ECtHR 38590/10 Biao  24 May 2016  Art. 8 + 14
ECtHR 12738/10 Jeunesse  3 Oct. 2014  Art. 8
ECtHR 32504/11 Kaplan a.o.  24 July 2014  Art. 8
ECtHR 52701/09 Mugenzi  10 July 2014  Art. 8
ECtHR 17120/09 Dhahbi  8 Apr. 2014  Art. 6, 8 + 14
ECtHR 52166/09 Hasanbasic  11 June 2013  Art. 8
ECtHR 12020/09 Udeh  16 Apr. 2013  Art. 8
ECtHR 22689/07 De Souza Ribeiro  13 Dec. 2012  Art. 8 + 13
ECtHR 47017/09 Butt  4 Dec. 2012  Art. 8
ECtHR 22341/09 Hode and Abdi  6 Nov. 2012  Art. 8 + 14
ECtHR 26940/10 Antwi  14 Feb. 2012  Art. 8
ECtHR 22251/07 G.R.  10 Jan. 2012  Art. 8 + 13
ECtHR 8000/08 A.A.  20 Sep. 2011  Art. 8
ECtHR 55597/09 Nunez  28 June 2011  Art. 8
ECtHR 38058/09 Osman  14 June 2011  Art. 8
ECtHR 34848/07 OÕDonoghue  14 Dec. 2010  Art. 12 + 14
ECtHR 41615/07 Neulinger  6 July 2010  Art. 8
ECtHR 1638/03 Maslov  22 Mar. 2007  Art. 8
ECtHR 46410/99 †ner  18 Oct. 2006  Art. 8
ECtHR 54273/00 Boultif  2 Aug. 2001  Art. 8
See further: ¤ 1.3

impl. date 31 Aug. 1954

FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF

*

ECHR Family - Marriage - Discriminiation

Art. 8 Family Life
Art. 12 Right to Marry
Art. 14 Prohibition of Discrimination

On the conditions of entry and residence of third-country nationals for the purposes of highly skilled employment.
COM (2016) 378, 7 June 2016

Directive 

1.2 Regular Migration: Proposed Measures

*
Recast of Blue Card I (2009/50). Council and EP negotiating*

Blue Card (amended)

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-491/13

1.3 Regular Migration: Jurisprudence

FF

1.3.1 CJEU Judgments on Regular Migration

interpr. of  Dir. 2004/114  Students
CJEU C-491/13  Ben Alaya 10 Sep. 2014

 Art. 6 + 7*
The MS concerned is obliged to admit to its territory a third-country national who wishes to stay for more than
three months in that territory for study purposes, where that national meets the conditions for admission
exhaustively listed in Art. 6 and 7 and provided that that MS does not invoke against that person one of the grounds
expressly listed by the directive as justification for refusing a residence permit.

*

case law sorted in alphabetical order
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-309/14FF
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-309/14  CGIL 2 Sep. 2015

*
Italian national legislationhasseta minimumfeefor a residencepermit,whichis aroundeighttimesthechargefor
the issueof a national identity card. Sucha fee is disproportionatein the light of the objectivepursuedby the
directive and is liable to create an obstacle to the exercise of the rights conferred by the directive.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-578/08FF
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-578/08  Chakroun 4 Mar. 2010

 Art. 7(1)(c) + 2(d)*
The conceptof family reunification allows no distinction basedon the time of marriage. Furthermore,Member
Statesmaynot requirean incomeasa conditionfor family reunification,whichis higherthanthenationalminimum
wagelevel.Admissionconditionsallowedby thedirective,serveasindicators,but shouldnot beappliedrigidly, i.e.
all individual circumstances should be taken into account.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-508/10FF
incor. appl. of  Dir. 2003/109  Long-Term Residents
CJEU C-508/10  Com. v. Netherlands 26 Apr. 2012

*
TheCourt rules that the Netherlandshasfailed to fulfil its obligationsby applyingexcessiveand disproportionate
administrativefeeswhich are liable to createan obstacleto the exerciseof the rights conferredby the Long-Term
ResidentsDirective: (1) to TCNsseekinglong-termresidentstatusin the Netherlands,(2) to thosewho, having
acquiredthat statusin a MSother than theKingdomof theNetherlands,are seekingto exercisethe right to reside
in that MS, and (3) to members of their families seeking authorisation to accompany or join them.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-523/08FF
non-transp. of  Dir. 2005/71  Researchers
CJEU C-523/08  Com. v. Spain 11 Feb. 2010

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-138/13FF
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-138/13  Dogan (Naime) 10 July 2014

 Art. 7(2)*
The languagerequirementabroad is not in compliancewith the standstill clausesof the AssociationAgreement.
Althoughthe questionwas also raised whetherthis requirementis in compliancewith the Family Reunification
Directive, the Court did not answer that question.However,paragraph 38 of the judgmentcould also have
implicationsfor its forthcomingansweron thecompatibilityof thelanguagetestwith theFamily Reunification:Òon
theassumptionthat thegroundssetout by theGermanGovernment,namelythepreventionof forcedmarriagesand
the promotionof integration, can constituteoverriding reasonsin the public interest,it remainsthe casethat a
national provisionsuchas that at issuein the main proceedingsgoesbeyondwhat is necessaryin order to attain
theobjectivepursued,in so far as theabsenceof evidenceof sufficientlinguistic knowledgeautomaticallyleadsto
the dismissalof the applicationfor family reunification,without accountbeingtakenof the specificcircumstances
of eachcaseÓ.In this contextit is relevantthat the EuropeanCommissionhasstressedin its Communicationon
guidancefor the applicationof Dir 2003/86,Òthatthe objectiveof suchmeasuresis to facilitate the integrationof
family members.Their admissibility dependson whetherthey servethis purposeand whetherthey respectthe
principle of proportionalityÓ (COM (2014)210, ¤ 4.5).

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-540/03FF
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-540/03  EP v. Council 27 June 2006

 Art. 8*
Thederogationclauses(3 yearswaiting period and the age-limitsfor children) are not annulled,as theydo not
constitutea violation of article 8 ECHR. However,while applying theseclausesand the directive as a whole,
MemberStatesare boundby the fundamentalrights (including the rights of thechild), thepurposeof thedirective
and obligation to take all individual interests into account.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-544/15FF
interpr. of  Dir. 2004/114  Students
CJEU C-544/15  Fahimian 4 Apr. 2017

 Art. 6(1)(d)*
Art. 6(1)(d) is to be interpretedasmeaningthat thecompetentnationalauthorities,wherea third countrynational
has applied to themfor a visa for studypurposes,havea wide discretionin ascertaining,in the light of all the
relevant elementsof the situation of that national, whetherhe representsa threat, if only potential, to public
security.Thatprovisionmustalsobeinterpretedasnot precludingthecompetentnationalauthoritiesfrom refusing
to admit to the territory of the MemberStateconcerned,for studypurposes,a third countrynational who holdsa
degreefrom a universitywhichis thesubjectof EU restrictivemeasuresbecauseof its large scaleinvolvementwith
theIranian Governmentin military or relatedfields,andwhoplansto carry out researchin that MemberStatein a
field that is sensitivefor public security,if the elementsavailable to thoseauthoritiesgive reasonto fear that the
knowledgeacquiredby that personduring his researchmaysubsequentlybe usedfor purposescontrary to public
security. It is for the national court hearing an action brought against the decisionof the competentnational
authoritiesto refuseto grant thevisasoughtto ascertainwhetherthat decisionis basedon sufficientgroundsanda
sufficiently solid factual basis.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-40/11FF
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-40/11  Iida 8 Nov. 2012

 Art. 7(1)*
In order to acquirelong- termresidentstatus,the third-countrynationalconcernedmustlodgean applicationwith
the competentauthoritiesof the MemberStatein which he resides.If this application is voluntarily withdrawn,a
residence permit can not be granted.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-155/11FF
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-155/11  Imran 10 June 2011

 Art. 7(2) - no adj.*
TheCommissiontook thepositionthat Art. 7(2) doesnot allow MSsto denya family memberasmeantin Art. 4(1)
(a) of a lawfully residing TCN entry and admissionon the sole ground of not having passeda civic integration
examinationabroad.However,as a residencepermit was grantedjust beforethe hearing would take place, the
Court decided it was not necessary to give a ruling.

*
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-153/14!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-153/14  K. & A. 9 July 2015

 Art. 7(2)*
MemberStatesmayrequireTCNsto passa civic integrationexamination,whichconsistsin an assessmentof basic
knowledgebothof the languageof theMemberStateconcernedandof its societyandwhichentailsthepaymentof
variouscosts,beforeauthorisingthat nationalÕsentryinto andresidencein theterritory of theMemberStatefor the
purposesof family reunification,providedthat the conditionsof applicationof sucha requirementdo not makeit
impossible or excessively difficult to exercise the right to family reunification.
In circumstancessuchasthoseof thecasesin themainproceedings,in sofar astheydo not allow regardto behad
to specialcircumstancesobjectivelyformingan obstacleto theapplicantspassingtheexaminationand in so far as
theysetthe feesrelating to suchan examinationat too high a level, thoseconditionsmaketheexerciseof theright
to family reunification impossible or excessively difficult.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-558/14!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-558/14  Khachab 21 Apr. 2016

 Art. 7(1)(c)*
Art. 7(1)(c) mustbe interpretedas allowing the competentauthoritiesof a MS to refusean applicationfor family
reunificationon thebasisof a prospectiveassessmentof thelikelihoodof thesponsorretaining,or failing to retain,
thenecessarystableandregular resourceswhichare sufficientto maintainhimselfand themembersof his family,
without recourseto the social assistancesystemof that MS, in the year following the date of submissionof that
application,that assessmentbeingbasedon the patternof the sponsorÕsincomein the six monthsprecedingthat
date.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-636/16!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-636/16  Lopez Pastuzano 7 Dec. 2017

 Art. 12*
TheCJEU declaresthat the LTR directiveprecludeslegislationof a MS which, as interpretedby somedomestic
courts, doesnot provide for the application of the requirementsof protectionagainst the expulsionof a third-
countrynationalwhois a long-termresidentto all administrativeexpulsiondecisions,regardlessof thelegal nature
of that measure or of the detailed rules governing it.

*

New

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-449/16!!
interpr. of  Dir. 2011/98  Single Permit
CJEU C-449/16  Martinez Silva 21 June 2017

 Art. 12(1)(e)*
Article 12 must be interpretedas precluding national legislation, under which a TCN holding a Single Permit
cannotreceivea benefitsuchas the benefitfor householdshavingat least threeminor children as establishedby
Legge n. 448 (national Italian legislation).

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-338/13!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-338/13  Noorzia 17 July 2014

 Art. 4(5)*
Art. 4(5) doesnot precludea rule of national law requiring that spousesandregisteredpartnersmusthavereached
theageof 21 by thedatewhentheapplicationseekingto beconsideredfamily membersentitledto reunificationis
lodged.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-356/11!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-356/11  O. & S. 6 Dec. 2012

 Art. 7(1)(c)*
Whenexaminingan applicationfor family reunification,a MShasto do soin theinterestsof thechildrenconcerned
andalso with a view to promotingfamily life, andavoidinganyunderminingof theobjectiveand theeffectiveness
of the directive.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-579/13!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-579/13  P. & S. 4 June 2015

 Art. 5 + 11*
Article 5(2) and Article 11(1) do not precludenational legislation,suchas that at issuein the main proceedings,
which imposeson TCNswho already possesslong-termresidentstatusthe obligation to passa civic integration
examination,under pain of a fine, provided that the meansof implementingthat obligation are not liable to
jeopardisethe achievementof the objectivespursuedby that directive, which it is for the referring court to
determine.Whetherthe long-term resident status was acquired before or after the obligation to pass a civic
integration examination was imposed is irrelevant in that respect.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-294/06!!
interpr. of  Dir. 2004/114  Students
CJEU C-294/06  Payir 24 Nov. 2008

*
The fact that a Turkish national was grantedleaveto enter the territory of a MS as an au pair or as a student
cannotdeprivehim of thestatusof ÔworkerÕandpreventhim from beingregardedasÔdulyregisteredasbelonging
to the labour forceÕ of that MS.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-571/10!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-571/10  Servet Kamberaj 24 Apr. 2012

 Art. 11(1)(d)*
EU Law precludesa distinction on the basisof ethnicity or linguistic groupsin order to be eligible for housing
benefit.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-502/10!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-502/10  Singh 18 Oct. 2012

 Art. 3(2)(e)*
Theconceptof Ôresidencepermitwhichhasbeenformally limitedÕasreferredto in Art. 3(2)(e),doesnot includea
fixed-periodresidencepermit,grantedto a specificgroupof persons,if thevalidity of their permitcanbeextended
indefinitely without offering the prospectof permanentresidencerights. The referring national court has to
ascertain if a formal limitation doesnot prevent the long-term residenceof the third-country national in the
Member State concerned. If that is the case, this national cannot be excluded from the personal scope of this Dir.

*
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-15/11!!
interpr. of  Dir. 2004/114  Students
CJEU C-15/11  Sommer 21 June 2012

 Art. 17(3)*
Theconditionsof accessto the labour marketby Bulgarianstudents,maynot bemorerestrictivethanthosesetout
in the Directive

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-469/13!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-469/13  Tahir 17 July 2014

 Art. 7(1) + 13*
Family membersof a personwho hasalreadyacquiredLTR statusmaynot be exemptedfrom the condition laid
downin Article 4(1),underwhich,in order to obtainthat status,a TCNmusthaveresidedlegally andcontinuously
in the MS concernedfor five yearsimmediatelyprior to the submissionof the relevantapplication.Art. 13 of the
LTRDirectivedoesnot allow a MSto issuefamily members,asdefinedin Article 2(e)of that directive,with LTRÕ
EU residence permits on terms more favourable than those laid down by that directive.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-311/13!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-311/13  TŸmer 5 Nov. 2014

*
While the LTR providedfor equaltreatmentof long-termresidentTCNs,this Ôinno way precludesother EU acts,
suchasÕthe insolventemployersDirective,Òfromconferring,subjectto differentconditions,rights on TCNswith a
view to achieving individual objectives of those actsÓ.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-465/14!!
interpr. of  Reg. 859/2003  Social Security TCN
CJEU C-465/14  Wieland & Rothwangl 27 Oct. 2016

 Art. 1*
Article 2(1) and (2) of Regulation859/2003,mustbe interpretedas not precludinglegislationof a MemberState
which providesthat a period of employmentÑ completedpursuantto the legislationof that MemberStateby an
employedworker who was not a national of a MemberStateduring that period but who, whenhe requeststhe
paymentof an old-agepension,falls within the scopeof Article 1 of that regulation Ñ is not to be taken into
consideration by that Member State for the determination of that workerÕs pension rights.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-247/09!!
interpr. of  Reg. 859/2003  Social Security TCN
CJEU C-247/09  Xhymshiti 18 Nov. 2010

*
In the casein which a national of a non-membercountry is lawfully residentin a MS of the EU and works in
Switzerland,Reg.859/2003doesnot apply to that personin his MSof residence,in so far as that regulationis not
amongtheCommunityactsmentionedin sectionA of AnnexII to theEU-SwitzerlandAgreementwhich theparties
to that agreement undertake to apply.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-87/12!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-87/12  Ymeraga 8 May 2013

 Art. 3(3)*
Directives2003/86and 2004/38are not applicableto third-countrynationalswho apply for the right of residence
in order to join a family memberwho is a Union citizenandhasneverexercisedhis right of freedomof movement
asa Union citizen,alwayshavingresidedassuchin theMemberStateof whichheholdsthenationality (see,also,
C-256/11 Dereci a.o., par. 58).

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-257/17!!

1.3.2 CJEU pending cases on Regular Migration

interpr. of  Dir. 2003/86  Family Reunification
CJEU C-257/17  C. & A.

 Art. 3(3)*
Havingregardto theNolan judgment(C-538/10)doestheCJEUhavejurisdiction to answerquestionsreferredfor
a preliminary ruling by the courts of the Netherlandsconcerningthe interpretationof certain provisionsof the
Family Reunificationdirectivein proceedingsrelating to theright of residenceof membersof thefamily of sponsors
whohaveNetherlandsnationality, if that directivehasbeendeclaredto bedirectly andunconditionallyapplicable
underNetherlandslaw to thosefamily members?ShouldArticle 15(1)and(4) beinterpretedasprecludingnational
legislationunderwhich an applicationfor an autonomousresidencepermit on the part of a foreign national who
has residedlawfully for more than five yearson the territory of a MS for family-reunificationpurposesmay be
rejected because of non-compliance with conditions relating to integration laid down in national law?

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-123/17!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-123/17  Yšn

 Art. 7*
On thedifferencesin meaningof thestandstillclausesArt. 7 of Dec.2/76andArt. 13 of Dec.1/80andthemeaning
of the hardship clause in the context of language requirements.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-550/16!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-550/16  A. & S.

 Art. 2(f)
AG: 26 Oct 2017

*
*

TheDistrict Court of Amsterdamhasrequesteda preliminary ruling on the interpretationof art 2(f) of theFamily
ReunificationDirective on the issuewhether the age of an unaccompaniedminor asylumseekeris taken into
accountat the time of arrival in the MemberStateor - if protectionis granted- at the later time of a requestfor
family reunification.In this casethe unaccompaniedasylumseekerwasa minor at the time of arrival. However,
after protection was granted he was no longer a minor.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-484/17!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-484/17  K.

 Art. 15*
Should Article (15)(1) and (4) be interpreted as precluding national legislation in which a request for an
autonomousresidencepermit after lawfully staying more than five years for family reunification purposesbe

*
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rejected because of non-compliance with integration conditions?

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-380/17!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-380/17  K. & B.

 Art. 9(2)*
Doesthe systemof this Directive precludenational legislation under which an application for considerationfor
family reunificationon thebasisof themorefavourableprovisionsof ChapterV of that directivecanberejectedfor
the sole reason that it was not submitted within the period laid down in the third subparagraph of Article 12(1)?

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-xx/17!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-xx/17  X.

 Art. 3(2)(c) + 11(2)*
On the proof of family ties. No C-number yet. Question asked by Dutch District Court Haarlem on 14 Nov. 2017.*

New

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-557/17!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-557/17  Y.Z. a.o.

 Art. 16(2)(a)*
DoesArt. 16(2)(a)precludethewithdrawalof a residencepermitgrantedfor thepurposeof family reunificationin
thecasewheretheacquisitionof that residencepermitwasbasedon fraudulentinformationbut thefamily member
was unaware of the fraudulent nature of that information?

*

New

http://www.eftacourt.int/uploads/tx_nvcases/4_11_Judgment_EN.pdf!!

1.3.3 EFTA judgments on Regular Migration

interpr. of  Dir. 2003/86  Family Reunification
EFTA E-4/11  Clauder v. LIE 26 July 2011

 Art. 7(1)*
An EEA national (e.g.German)with a right of permanentresidence,who is a pensionerand in receiptof social
welfarebenefitsin the hostEEA State(e.g.Liechtenstein),mayclaim the right to family reunificationevenif the
family member will also be claiming social welfare benefits.

*

http://www.eftacourt.int/uploads/tx_nvcases/28_15_Judgment_EN.pdf!!
interpr. of  Dir. 2004/38  Right of Residence
EFTA E-28/15  Yankuba Jabbi v. NO 21 Sep. 2016

 Art. 7(1)(b) + 7(2)*
Wherean EEA national, pursuantto Article 7(1)(b) and Article 7(2) of Directive 2004/38/EC,has createdor
strengtheneda family life with a third countrynationalduring genuineresidencein an EEAStateotherthanthat of
whichhe is a national, theprovisionsof that directivewill applyby analogywherethat EEAnational returnswith
the family member to his home State.

*

http://hudoc.echr.coe.int/eng#{"appno":["8000/08"]}!!

1.3.4 ECtHR Judgments on Regular Migration

violation of  ECHR
ECtHR 8000/08  A.A. v. UK 20 Sep. 2011

 Art. 8*
Theapplicantalleged,in particular, that his deportationto Nigeria wouldviolatehis right to respectfor his family
and private life and would deprive him of the right to education by terminating his university studies in the UK.

*

http://hudoc.echr.coe.int/eng#{"appno":["31183/13"]}!!
no violation of  ECHR
ECtHR 31183/13  Abuhmaid v. UKR 12 Jan. 2017

 Art. 8 + 13*
Theapplicant is a Palestinianresiding in Ukraine for over twentyyears.In 2010the temporaryresidencepermit
expired.Sincethen,the applicanthasappliedfor asylumunsuccessfully.TheCourt foundthat the applicantdoes
not face any real or imminentrisk of expulsionfrom Ukraine sincehis new application for asylumis still being
considered and therefore declared this complaint inadmissible.

*

http://hudoc.echr.coe.int/eng#{"appno":["33809/15"]}!!
no violation of  ECHR
ECtHR 33809/15  Alam v. DK 29 June 2017

 Art. 8*
Theapplicantis a PakistaninationalwhoenteredDK in 1984whenshewas2 yearsold. Shehastwo children. In
2013sheis convictedof murder,aggravatedrobberyand arsonto life imprisonment.Shewasalso expelledfrom
DK with a life-long entryban.TheCourt statesthat it hasno reasonto call into questiontheconclusionsreached
by the domesticcourts on the basis of the balancing exercisewhich they carried out. Thoseconclusionswere
neitherarbitrary nor manifestlyunreasonable.TheCourt is thussatisfiedthat the interferencewith theapplicantÕs
private and family life was supportedby relevant and sufficient reasonsand that her expulsionwould not be
disproportionate given all the circumstances of the case.

*

http://hudoc.echr.coe.int/eng#{"appno":["26940/10"]}!!
no violation of  ECHR
ECtHR 26940/10  Antwi v. NOR 14 Feb. 2012

 Art. 8*
A casesimilar to Nunez(ECtHR28 June2011)exceptthat the judgmentis not unanimous(2 dissentingopinions).
Mr Antwi from Ghanamigratesin 1988 to Germanyon a false Portuguesepassport.In Germanyhe meetshis
futurewife (alsofrom Ghana)wholivesin Norwayandis naturalisedto Norwegiannationality.Mr Antwi movesto
Norwayto live with her and their first child is born in 2001in Norway.In 2005the parentsmarry in Ghanaand
subsequentlyit is discoveredthat mr Antwi travelson a falsepassport.In Norwaymr Antwi goesto trial and is
expelledto Ghanawith a five year re-entry ban. The Court doesnot find that the Norwegianauthoritiesacted
arbitrarily or otherwisetransgressedthe margin of appreciationwhich shouldbe accordedto it in this area when
seekingto strike a fair balancebetweenits public interest in ensuringeffectiveimmigration control, on the one
hand, and the applicantsÕ need that the first applicant be able to remain in Norway, on the other hand.

*

http://hudoc.echr.coe.int/eng#{"appno":["38590/10"]}!!
violation of  ECHR
ECtHR 38590/10  Biao v. DK 24 May 2016

 Art. 8 + 14*
Initially, the SecondSectionof the Court decidedon 25 March 2014 that therewasno violation of Art. 8 in the*
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DanishcasewheretheDanishstatutoryamendmentrequiresthat thespousesÕaggregatetieswith Denmarkhasto
be strongerthan the spousesÕaggregateties with anothercountry.However,after referral, the Grand Chamber
reviewedthat decisionand decidedotherwise.TheCourt ruled that the the so-calledattachmentrequirement(the
requirementof both spouseshaving stronger ties with Denmark than to any other country) is unjustified and
constitutes indirect discrimination and therefore a violation of Art 8 and 14 ECHR.

http://hudoc.echr.coe.int/eng#{"appno":["54273/00"]}FF
violation of  ECHR
ECtHR 54273/00  Boultif v. CH 2 Aug. 2001

 Art. 8*
Expulsionof one of the spousesis a seriousobstacleto family life for the remainingspouseand children in the
contextof article 8. In this casethe ECtHR establishesguiding principles in order to examinewhethersucha
measure is necessary in a democratic society. Relevant criteria are:
- the nature and seriousness of the offence committed by the applicant;
- the length of the applicantÕs stay in the country from which he is going to be expelled;
- the time elapsed since the offence was committed as well as the applicantÕs conduct in that period;
- the nationalities of the various persons concerned;
- the applicantÕs family situation, such as the length of the marriage;
- and other factors expressing the effectiveness of a coupleÕs family life;
- whether the spouse knew about the offence at the time when he or she entered into a family relationship;
- and whether there are children in the marriage, and if so, their age.
Not least,the Court will also considerthe seriousnessof the difficulties which the spouseis likely to encounterin
thecountryof origin, thoughthemerefact that a personmight facecertaindifficulties in accompanyingher or his
spouse cannot in itself exclude an expulsion.

*

http://hudoc.echr.coe.int/eng#{"appno":["47017/09"]}FF
violation of  ECHR
ECtHR 47017/09  Butt v. NO 4 Dec. 2012

 Art. 8*
At the age of 3 and 4, the Butt children enter Norway with their motherfrom Pakistanin 1989.Theyreceivea
residencepermiton humanitariangrounds.After a coupleof yearsthemotherreturnswith thechildrento Pakistan
without knowledgeof theNorwegianauthorities.After a coupleyearsthemothertravels- again - backto Norway
to continueliving there.Thechildren are 10 an 11 yearsold. Whenthe father of the children wantsto live also in
Norway,a newinvestigationshowsthat the family has lived both in Norwayand in Pakistanand their residence
permit is withdrawn.However,the expulsionof the children is not carried out. Yearslater, their deportationis
discussedagain.Themotherhasalreadydiedand theadult childrenstill do not haveanycontactwith their father
in Pakistan.Their ties with Pakistanare so weakand reverselywith Norwayso strongthat their expulsionwould
entail a violation of art. 8.

*

http://hudoc.echr.coe.int/eng#{"appno":["22689/07"]}FF
violation of  ECHR
ECtHR 22689/07  De Souza Ribeiro v. UK 13 Dec. 2012

 Art. 8 + 13*
A Brazilian in FrenchGuianawasremovedto Brazil within 50 minutesafter an appealhadbeenlodgedagainsthis
removalorder. In this casethe Court considersthat the hastewith which the removalorder wasexecutedhad the
effectof renderingtheavailableremediesineffectivein practiceandthereforeinaccessible.Thebrevityof that time
lapseexcludesanypossibilitythat thecourt seriouslyexaminedthecircumstancesandlegal argumentsin favourof
or againsta violation of Article 8 of the Conventionin the eventof the removalorder beingenforced.Thus,while
Statesare affordedsomediscretionasto themannerin whichtheyconformto their obligationsunderArticle 13 of
the Convention,that discretion must not result, as in the presentcase,in an applicant being deniedaccessin
practiceto theminimumproceduralsafeguardsneededto protecthim againstarbitrary expulsion.Concerningthe
dangerof overloadingthecourtsandadverselyaffectingtheproperadministrationof justicein FrenchGuiana,the
Court reiteratesthat, as with Article 6 of the Convention,Article 13 imposeson the ContractingStatesthe duty to
organise their judicial systems in such a way that their courts can meet its requirements.

*

http://hudoc.echr.coe.int/eng#{"appno":["17120/09"]}FF
violation of  ECHR
ECtHR 17120/09  Dhahbi v. IT 8 Apr. 2014

 Art. 6, 8 + 14*
TheECtHRruled that art. 6(1) also meansthat a national judgehasan obligation to decideon a questionwhich
requestsfor a preliminaryruling on theinterpretationof Union law. Either thenational judgeexplicitly argueswhy
sucha requestis pointless(or alreadyanswered)or thenational judgerequeststheCJEUfor a preliminary ruling
on the issue. In this case the Italian Supreme Court did not answer the question at all.

*

http://hudoc.echr.coe.int/eng#{"appno":["56971/10"]}FF
violation of  ECHR
ECtHR 56971/10  El Ghatet v. CH 8 Nov. 2016

 Art. 8*
The applicant is an Egyptiannational, who applied for asylumin Switzerlandleaving his son behind in Egypt.
Whilehis asylumapplicationwasrejected,thefatherobtaineda residencepermitandafter havingmarrieda Swiss
national also Swissnationality.Thecouplehavea daughterand eventuallydivorced.ThefatherÕsfirst requestfor
family reunificationwith his sonwasacceptedin 2003but eventuallyhis sonreturnedto Egypt.ThefatherÕssecond
request for family reunification in 2006 was rejected. According to the Swiss Federal SupremeCourt, the
applicantÕssonhadclosertiesto Egyptwherehehadbeencaredfor byhis motherandgrandmother.Moreover,the
father should have applied for family reunification immediately after arriving in Switzerland.
TheCourt first considersthat it would be unreasonableto askthe father to relocateto Egyptto live togetherwith
his son there, as this would entail a separationfrom the fatherÕsdaughterliving in Switzerland.The son had
reachedtheageof 15 whentherequestfor family reunificationwaslodgedandtherewereno othermajor threatsto
his best interests in the country of origin.
Basedon thesefacts,theCourt finds that no clear conclusioncanbedrawnwhetheror not theapplicantsÕinterest
in a family reunificationoutweighedthepublic interestof therespondentStatein controlling theentryof foreigners
into its territory. Nevertheless,theCourt notesthat thedomesticcourt havemerelyexaminedthebestinterestof the
child in a brief mannerand put forward a rather summaryreasoning.As suchthe childÕsbestinterestshavenot
sufficiently been placed at the centre of its balancing exercise. The Court therefore finds a violation of Art. 8.

*
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http://hudoc.echr.coe.int/eng#{"appno":["22251/07"]}!!
violation of  ECHR
ECtHR 22251/07  G.R. v. NL 10 Jan. 2012

 Art. 8 + 13*
Theapplicantdid not haveeffectiveaccessto the administrativeprocedureby which he might,subjectto fulfilling
theconditionsprescribedby domesticlaw, obtaina residencepermitwhichwouldallow him to residelawfully with
his family in the Netherlands,dueto the disproportionbetweenthe administrativechargein issueand the actual
incomeof the applicantÕsfamily. The Court finds that the extremelyformalistic attitudeof the Minister Ð which,
endorsedby the RegionalCourt, also deprivedthe applicantof accessto the competentadministrativetribunal Ð
unjustifiably hindered the applicantÕs use of an otherwise effective domestic remedy.
There has therefore been a violation of Article 8 and 13 of the Convention.

*

http://hudoc.echr.coe.int/eng#{"appno":["52166/09"]}!!
violation of  ECHR
ECtHR 52166/09  Hasanbasic v. CH 11 June 2013

 Art. 8*
After living in Switzerlandfor 23 yearswith a residencepermit, the applicantdecidesto go backto Bosnia.Soon
after, he gets seriouslyill and wants to get back to his wife who stayedin Switzerland.However,this (family
reunification)requestis deniedmainlybecauseof thefact that hehasbeenon welfareandhadbeenfined(a total of
350euros)andconvictedfor severaloffences(a total of 17 daysimprisonment).Thecourt rules that this rejection,
given the circumstances of the case, is disproportionate and a violation of article 8.

*

http://hudoc.echr.coe.int/eng#{"appno":["22341/09"]}!!
violation of  ECHR
ECtHR 22341/09  Hode and Abdi v. UK 6 Nov. 2012

 Art. 8 + 14*
Discrimination on the basis of date of marriage has no objective and reasonable justification.*

http://hudoc.echr.coe.int/eng#{"appno":["12738/10"]}!!
violation of  ECHR
ECtHR 12738/10  Jeunesse v. NL 3 Oct. 2014

 Art. 8*
The central issue in this case is whether,bearing in mind the margin of appreciation afforded to Statesin
immigrationmatters,a fair balancehasbeenstruckbetweenthecompetinginterestsat stake,namelythepersonal
interestsof theapplicant,her husbandand their children in maintainingtheir family life in theNetherlandson the
onehandand,on theother,thepublic order interestsof therespondentGovernmentin controlling immigration.In
view of the particular circumstancesof the case, it is questionablewhether general immigration policy
considerationsof themselvescan be regardedas sufficientjustification for refusingthe applicantresidencein the
Netherlands.

*

http://hudoc.echr.coe.int/eng#{"appno":["32504/11"]}!!
violation of  ECHR
ECtHR 32504/11  Kaplan a.o. v. NO 24 July 2014

 Art. 8*
A TurkishfatherÕsapplicationfor asylumis deniedin 1998.After a convictionfor aggravatedburglary in 1999he
getsan expulsionorder and an indefiniteentry ban.On appealthis entry ban is reducedto 5 years.Finally he is
expelledin 2011.His wife andchildrenarrived in Norwayin 2003andweregrantedcitizenshipin 2012.Giventhe
youngestdaughterspecialcareneeds(relatedto chronicandseriousautism),thebondwith thefatherandthelong
period of inactivity of the immigration authorities,the Court statesthat it is not convincedin the concreteand
exceptional circumstance of the case that sufficient weight was attached to the best interests of the child.

*

http://hudoc.echr.coe.int/eng#{"appno":["38030/12"]}!!
interpr. of  ECHR
ECtHR 38030/12  Khan v. GER 23 Sep. 2016

 Art. 8*
Thiscaseis abouttheapplicantÕs(Khan) imminentexpulsionto Pakistanafter shehadcommittedmanslaughterin
Germanyin a stateof mentalincapacity.On 23 April 2015theCourt ruled that theexpulsionwouldnot giverise to
a violation of Art. 8. Subsequentlythecasewasreferredto theGrandChamber.TheGrandChamberwasinformed
by the GermanGovernmentthat the applicantwould not be expelledand granteda ÔDuldungÕ.Theseassurances
made the Grand Chamber to strike the application out of the list.

*

http://hudoc.echr.coe.int/eng#{"appno":["41697/12"]}!!
no violation of  ECHR
ECtHR 41697/12  Krasniqi v. AUS 25 Apr. 2017

 Art. 8*
Theapplicantis from KosovoandenteredAustriain 1994whenhewas19 yearsold. Within a yearhewasarrested
for working illegally and was issueda five-year residenceban. He lodged an asylumapplication, which was
dismissed,and returnedvoluntarily to Kosovoin 1997.In 1998hewentbackto Austriaand filed a secondasylum
requestwith his wife and daughter.Although the asylum claim was dismissedthey were granted subsidiary
protection.Thetemporaryresidencepermitwasextendeda fewtimesbut expiredin December2009ashehadnot
appliedfor its renewal.After nine convictionson drugsoffencesand aggravatedthreat, he wasissueda ten-year
residenceban. Although the applicant is well integrated in Austria, the Court concludes that the Austrian
authoritieshavenot oversteppedthemarginof appreciationaccordedto themin immigrationmattersby expelling
the applicant.

*

http://hudoc.echr.coe.int/eng#{"appno":["1638/03"]}!!
violation of  ECHR
ECtHR 1638/03  Maslov v. AU 22 Mar. 2007

 Art. 8*
In addition to the criteria setout in Boultif and †nerte the ECtHRconsidersthat for a settledmigrant who has
lawfully spentall or themajor part of his or her childhoodandyouthin thehostcountryveryseriousreasonsare
requiredto justify expulsion.This is all themoresowherethepersonconcernedcommittedtheoffencesunderlying
the expulsion measure as a juvenile.

*

http://hudoc.echr.coe.int/eng#{"appno":["52701/09"]}!!
violation of  ECHR
ECtHR 52701/09  Mugenzi v. FR 10 July 2014

 Art. 8*
The Court notedthe particular difficulties the applicant encounteredin their applications,namelythe excessive
delaysand lack of reasonsor explanationsgiventhroughouttheprocess,despitethe fact that hehadalreadybeen
through traumatic experiences.

*
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http://hudoc.echr.coe.int/eng#{"appno":["41215/14"]}!!
no violation of  ECHR
ECtHR 41215/14  Ndidi v. UK 14 Sep. 2017

 Art. 8*
This caseconcernsa Nigerian nationalÕscomplaintabouthis deportationfrom the UK. Mr Ndidi, the applicant,
arrived with his motherin the UK agedtwo. He had an escalatinghistory of offendingfrom the ageof 12, with
periodsspentin institutions for youngoffenders.He was releasedin March 2011, aged24, and servedwith a
deportationorder. All his appealswereunsuccessful.TheCourt pointedout in particular that therewouldhaveto
bestrongreasonsfor it to carry out a freshassessmentof this balancingexercise,especiallywhereindependentand
impartial domesticcourts had carefully examinedthe facts of the case, applying the relevant human rights
standards consistently with the European Convention and its case-law.

*

http://hudoc.echr.coe.int/eng#{"appno":["41615/07"]}!!
violation of  ECHR
ECtHR 41615/07  Neulinger v. CH 6 July 2010

 Art. 8*
The child's best interests, from a personal developmentperspective,will dependon a variety of individual
circumstances,in particular his age and level of maturity, the presenceor absenceof his parents and his
environmentandexperiences.For that reason,thosebestinterestsmustbeassessedin eachindividual case.To that
end they enjoy a certain margin of appreciation,which remainssubject,however,to a Europeansupervision
wherebythe Court reviewsunderthe Conventionthe decisionsthat thoseauthoritieshavetakenin the exerciseof
that power.In this casethe Court notesthat the child hasSwissnationality and that he arrived in the country in
June2005at theageof two.He hasbeenliving therecontinuouslyeversince.He nowgoesto schoolin Switzerland
and speaksFrench.Eventhoughhe is at an agewherehe still hasa certain capacityfor adaptation,the fact of
beinguprootedagainfrom his habitualenvironmentwouldprobablyhaveseriousconsequencesfor him, especially
if he returnson his own,as indicatedin the medicalreports.His return to Israel cannotthereforebe regardedas
beneficial.

*

http://hudoc.echr.coe.int/eng#{"appno":["55597/09"]}!!
violation of  ECHR
ECtHR 55597/09  Nunez v. NO 28 June 2011

 Art. 8*
AthoughMs Nunezwas deportedfrom Norway in 1996 with a two-yearban on her re-entry into Norway, she
returned to Norway, got married and had two daughtersborn in 2002 and 2003. It takesuntil 2005 for the
Norwegianauthoritiesto revokeher permitsandto decidethat mrsNunezshouldbeexpelled.TheCourt rules that
the authoritieshad not strucka fair balancebetweenthe public interestin ensuringeffectiveimmigrationcontrol
and Ms NunezÕs need to remain in Norway in order to continue to have contact with her children.

*

http://hudoc.echr.coe.int/eng#{"appno":["34848/07"]}!!
violation of  ECHR
ECtHR 34848/07  OÕDonoghue v. UK 14 Dec. 2010

 Art. 12 + 14
Judgment of Fourth Section

*
*

TheUK Certificateof Approvalrequiredforeigners,exceptthosewishingto marry in theChurchof England,to pay
large feesto obtainthepermissionfrom theHomeOfficeto marry.TheCourt foundthat theconditionsviolatedthe
right to marry (Article 12 of the Convention),that it was discriminatory in its application (Article 14 of the
Convention) and that it was discriminatory on the ground of religion (Articles 9 and 14 of the Convention).

*

http://hudoc.echr.coe.int/eng#{"appno":["38058/09"]}!!
violation of  ECHR
ECtHR 38058/09  Osman v. DK 14 June 2011

 Art. 8*
TheCourt concludedthat the denial of admissionof a 17 yearsold Somaligirl to Denmark,whereshehad lived
from theageof sevenuntil theageof fifteen,violatedArticle 8. For a settledmigrantwhohaslawfully spentall of
the major part of his or her childhoodand youth in a host country,very seriousreasonsare required to justify
expulsionÕ.TheDanishGovernmenthadarguedthat therefusalwasjustifiedbecausetheapplicanthadbeentaken
out of thecountryby her father,with her motherÕspermission,in exerciseof their rights of parentalresponsibility.
The Court agreed Ôthatthe exerciseof parental rights constitutesa fundamentalelementof family lifeÕ,but
concludedthat Ôinrespectingparental rights, the authoritiescannotignore the childÕsinterestincluding its own
right to respect for private and family lifeÕ.

*

http://hudoc.echr.coe.int/eng#{"appno":["76136/12"]}!!
no violation of  ECHR
ECtHR 76136/12  Ramadan v. MAL 21 June 2016

 Art. 8*
Mr Ramadan,originally an Egyptiancitizen,acquiredMaltesecitizenshipafter marryinga Maltesenational.It was
revokedby the Minister of Justiceand Internal Affairs following a decisionby a domesticcourt to annul the
marriageon thegroundthat Mr RamadanÕsonly reasonto marry hadbeento remainin Malta andacquireMaltese
citizenship.Meanwhile,the applicant remarried a Russiannational. The Court found that the decisiondepriving
him of his citizenship,whichhadhada clear legal basisundertherelevantnationallaw andhadbeenaccompanied
by hearings and remedies consistent with procedural fairness, had not been arbitrary.

*

http://hudoc.echr.coe.int/eng#{"appno":["77063/11"]}!!
no violation of  ECHR
ECtHR 77063/11  Salem v. DK 1 Dec. 2016

 Art. 8*
Theapplicant is a statelessPalestinianfrom Lebanon.In 1994,havingmarried a Danishwomanhe is granteda
residencepermit,andin 2000heis alsograntedasylum.In June2010theapplicant- by thenfatherof 8 children-
is convictedof drug trafficking anddealing,coercionby violence,blackmail,theft,and thepossessionof weapons.
He is sentencedto five yearsimprisonment,which decisionis upheldby the SupremeCourt in 2011addinga life-
long ban on his return. Appeals against his expulsion are refused and at the end of 2014 he is deported to Libanon.
TheECtHRrules that althoughtheapplicanthas8 children in Denmark,hehasan extensiveandseriouscriminal
record. Also, he is not well-integrated into Danish society (still being illiterate and not being able to speak Danish).

*

http://hudoc.echr.coe.int/eng#{"appno":["12020/09"]}!!
violation of  ECHR
ECtHR 12020/09  Udeh v. CH 16 Apr. 2013

 Art. 8*
In 2001 a Nigerian national, was sentencedto four monthsÕimprisonmentfor possessionof a small quantity of*
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cocaine.In 2003 he married a Swissnational who had just given birth to their twin daughters.By virtue of his
marriage, he was granted a residencepermit in Switzerland.In 2006 he was sentencedto forty-two monthsÕ
imprisonmentin Germanyfor a drug-trafficking offence.The SwissOffice of Migration refusedto renew his
residencepermit,statingthat his criminal convictionandhis familyÕsdependenceon welfarebenefitsweregrounds
for his expulsion.An appealwasdismissed.In 2009hewasinformedthat hehad to leaveSwitzerland.In 2011he
wasmadethesubjectof an order prohibiting him from enteringSwitzerlanduntil 2020.Althoughhe is divorcedin
the meantimeand custodyof the children hasbeenawardedto the mother,he hasbeengivencontactrights. The
court rules that deportationandexclusionorderswould preventthe immigrantwith two criminal convictionsfrom
seeing his minor children: deportation would constitute a violation of article 8.

http://hudoc.echr.coe.int/eng#{"appno":["46410/99"]}!!
violation of  ECHR
ECtHR 46410/99  †ner v. NL 18 Oct. 2006

 Art. 8*
Theexpulsionof an alien raisesa problemwithin thecontextof art. 8 ECHRif that alien hasa family whomhehas
to leavebehind.In Boultif (54273/00)the Court elaboratedthe relevantcriteria which it would usein order to
assesswhetheran expulsionmeasurewasnecessaryin a democraticsocietyandproportionateto thelegitimateaim
pursued. In this judgment the Court adds two additional criteria:
Ð the best interestsand well-being of the children, in particular the seriousnessof the difficulties which any
children of the applicant are likely to encounter in the country to which the applicant is to be expelled; and
Ð  the solidity of social, cultural and family ties with the host country and with the country of destination.

*

http://hudoc.echr.coe.int/eng#{"appno":["7994/14"]}!!
violation of  ECHR
ECtHR 7994/14  Ustinova v. RUS 8 Nov. 2016

 Art. 8*
Theapplicant,AnnaUstinova,is a national of Ukraine who wasborn in 1984.Shemovedto live in Russiaat the
beginningof 2000.In March 2013Ms Ustinovawasdeniedre-entryto Russiaafter a visit to Ukrainewith her two
children. This denial wasbasedon a decisionissuedby the ConsumerProtectionAuthority (CPA) in June2012,
that, during her pregnancyin 2012,Ms Ustinovahad testedpositivefor HIV and thereforher presencein Russia
constituted a threat to public health.
This decisionwaschallengedbut upheldby a district Court, a RegionalCourt and the SupremeCourt. Only the
ConstitutionalCourt declaredthis incompatiblewith the RussianConstitution.Althoughms Ustinovahas since
beenable to re-enterRussiavia a bordercrossingwith no controls,her namehasnot yetbeendefinitivelydeleted
from the list of undesirable individuals maintained by the Border Control Service.

*
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32016R1624
Creating a Borders and Coast Guard Agency

OJ 2016 L 251/1

Regulation 2016/1624 

2 Borders and Visas

2.1 Borders and Visas: Adopted Measures

*
Repealing: Regulation 2007/2004 and Regulation 1168/2011 (Frontex)
and Regulation 863/2007 (Rapid Interventions Teams).

*

case law sorted in chronological order

Border and Coast Guard Agency

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32006R0562
Establishing a Community Code on the rules governing the movement of persons across borders

OJ 2006 L 105/1

CJEU judgments
CJEU C-9/16 A. 21 June 2017  Art. 20 + 21
CJEU C-17/16 El Dakkak 4 May 2017  Art. 4(1)
CJEU C-575/12 Air Baltic 4 Sep. 2014  Art. 5
CJEU C-23/12 Zakaria 17 Jan. 2013  Art. 13(3)
CJEU C-88/12 Jaoo 14 Sep. 2012  Art. 20 + 21 - deleted
CJEU C-355/10 EP v. Council 5 Sep. 2012
CJEU C-278/12 (PPU) Adil 19 July 2012  Art. 20 + 21
CJEU C-606/10 ANAFE 14 June 2012  Art. 13 + 5(4)(a)
CJEU C-430/10 Gaydarov 17 Nov. 2011
CJEU C-188/10 & C-189/10 Melki & Abdeli 22 June 2010  Art. 20 + 21
CJEU C-261/08 & C-348/08 Garcia & Cabrera 22 Oct. 2009  Art. 5, 11 + 13
CJEU pending cases
CJEU C-346/16 C. pending  Art. 20 + 21
CJEU C-412/17 Touring Tours pending  Art. 22 + 23
CJEU C-474/17 Soc. de Transportes pending  Art. 22 + 23
See further: ¤ 2.3

Regulation 562/2006 

amd by Reg. 296/2008 (OJ 2008 L 97/60)
amd by Reg. 81/2009 (OJ 2009 L 35/56): On the use of the VIS
amd by Reg. 265/2010 (OJ 2010 L 85/1): On movement of persons with a long-stay visa
amd by Reg. 610/2013 (OJ 2013 L 182/1): On Fundamental Rights
amd by Reg. 1051/2013 (OJ 2013 L 295/1): On specific measures in case of serious deficiencies

FF
FF
FF
FF
FF
FF
FF
FF
FF
FF
FF

FF
FF
FF

*
This Regulation is replaced by Regulation 2016/399 Borders Code (codified).*

New
New

Borders Code

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32016R0399
On the rules governing the movement of persons across borders. Codification of all previous amendments of the
(Schengen) Borders Code

OJ 2016 L 77/1

Regulation 2016/399 

amd by Reg. 458/2017 (OJ 2017 L 74): on the reinforcement of checks against relevant dBases and ext. borders

*
This Regulation replaces Regulation 562/2006 Borders Code*

Borders Code (codified)

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32007D0574
Establishing European External Borders Fund

OJ 2007 L 144

Decision 574/2007 

*
This Regulation is repealed by Regulation 515/2004 (Borders Fund II)*

Borders Fund I

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32014R0515
Borders and Visa Fund

OJ 2014 L 150/143

Regulation 515/2014 

*
This Regulation repeals Decision No 574/2007 (Borders Fund I)*

Borders Fund II

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32017R000X
Establishing an Entry/Exit System (EES) to register entry and exit data of third country nationals crossing the external
borders

COM (2013) 95, 27 Feb. 2013

Regulation 2017/X 

*

New

not yet published in OJ*

EES

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32013R1052
Establishing the European Border Surveillance System (Eurosur)

Regulation 1052/2013 EUROSUR
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OJ 2013 L 295/11

CJEU judgments
CJEU C-44/14 Spain v. EP & Council 8 Sep. 2015
See further: ¤ 2.3

!!

*

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004R2007
Establishing External Borders Agency

OJ 2004 L 349/1

Regulation 2007/2004 

amd by Reg. 863/2007 (OJ 2007 L 199/30): Border guard teams
amd by Reg. 1168/2011 (OJ 2011 L 304/1): Code of Conduct and joint operations

*
This Regulation is replaced by Regulation 2016/1624 Border and Coast Guard Agency*

Frontex

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32006R1931
Local border traffic within enlarged EU at external borders of EU

OJ 2006 L 405/1

CJEU judgments
CJEU C-254/11 Shomodi 21 Mar. 2013  Art. 2(a) + 3(3)
See further: ¤ 2.3

Regulation 1931/2006 

amd by Reg. 1342/2011 (OJ 2011 L 347/41): On definition of border area

!!

*

Local Border traffic

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32014R0656
Rules for the surveillance of the external sea borders in the context of operational cooperation coordinated by Frontex

OJ 2014 L 189/93

Regulation 656/2014 

*

Maritime Surveillance

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004L0082
On the obligation of carriers to communicate passenger data

OJ 2004 L 261/24

Directive 2004/82 

*

Passenger Data

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004R2252
On standards for security features and biometrics in passports and travel documents

OJ 2004 L 385/1

CJEU judgments
CJEU C-446/12 Willems a.o. 16 Apr. 2015  Art. 4(3)
CJEU C-101/13 U. 2 Oct. 2014
CJEU C-139/13 Com. v. Belgium 13 Feb. 2014  Art. 6
CJEU C-291/12 Schwarz 17 Oct. 2013  Art. 1(2)
See further: ¤ 2.3

Regulation 2252/2004 

amd by Reg. 444/2009 (OJ 2009 L 142/1): on biometric identifiers

!!
!!
!!
!!

*

Passports

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32005H0761
On uniform short-stay visas for researchers from third countries

OJ 2005 L 289/23

Recommendation 761/2005 

*

Researchers

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32000
Implementing the Schengen Agreement of 14 June 1985

OJ 2000 L 239

CJEU pending cases
CJEU C-240/17 E. pending  Art. 25(2)
See further: ¤ 2.3

Convention

!!

*

Schengen Acquis

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32013R1053
Schengen Evaluation

OJ 2013 L 295/27

Regulation 1053/2013 

*

Schengen Evaluation

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32006R1987
Establishing 2nd generation Schengen Information System

OJ 2006 L 381/4

Regulation 1987/2006 

*
Replacing:
Reg. 378/2004 (OJ 2004 L 64)
Reg. 871/2004 (OJ 2004 L 162/29)
Reg. 2424/2001 (OJ 2001 L 328/4)
Reg. 1988/2006 (OJ 2006 L 411/1)
Ending validity of:
Dec. 2001/886; 2005/451; 2005/728; 2006/628

*

SIS II

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32016D0268
List of competent authorities which are authorised to search directly the data contained in the 2nd generation SIS

OJ 2016 C 268/1

Council Decision 2016/268 

*

SIS II Access

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32016D1209
On the SIRENE Manual and other implementing measures for SIS II

OJ 2016 L 203/35

Council Decision 2016/1209 

*

SIS II Manual
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32017D0818
Setting out a Recommendation for prolonging temporary internal border control in exceptional circumstances putting the
overall functioning of the Schengen area at risk

OJ 2017 L 122/73

Council Decision 2017/818 

*

Temporary Internal Border Control

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32014D0565
Transit through Bulgaria, Croatia, Cyprus and Romania

OJ 2014 L 157/23

Decision 565/2014 

*
repealing Dec. 895/2006 and Dec. 582/2008 (OJ 2008 L 161/30)*

Transit Bulgaria a.o. countries

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003R0693
Establishing a specific Facilitated Transit Document (FTD) and a Facilitated Rail Transit Document (FRTD)

OJ 2003 L 99/8

Regulation 693/2003 

*

Transit Documents

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003R0694
Format for Facilitated Transit Documents (FTD) and Facilitated Rail Transit Documents (FRTD)

OJ 2003 L 99/15

Regulation 694/2003 

*

Transit Documents Format

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32008D0586
Transit through Switzerland and Liechtenstein

OJ 2008 L 162/27

Decision 586/2008 

*
amending Dec. 896/2006 (OJ 2006 L 167)*

Transit Switzerland

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32011D1105
On the list of travel documents which entitle the holder to cross the external borders

OJ 2011 L 287/9

Decision 1105/2011 

*

Travel Documents

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32008R0767
Establishing Visa Information System (VIS) and the exchange of data between MS

OJ 2008 L 218/60

Regulation 767/2008 

*
Third-pillar VIS Decision (OJ 2008 L 218/129)*

VIS

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004D0512
Establishing Visa Information System (VIS)

OJ 2004 L 213/5

Decision 512/2004 

*

VIS (start)

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32008D0633
Access for consultation of the Visa Information System (VIS) by designated authorities of Member States and Europol

OJ 2008 L 218/129

Council Decision 2008/633 

*

VIS Access

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32011R1077
Establishing an Agency to manage VIS, SIS & Eurodac

OJ 2011 L 286/1

Regulation 1077/2011 

*

VIS Management Agency

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32009R0810
Establishing a Community Code on Visas

OJ 2009 L 243/1

CJEU judgments
CJEU C-403/16 El Hassani 13 Dec. 2017  Art. 32
CJEU C-638/16 PPU X. & X. 7 Mar. 2017  Art. 25(1)(a)
CJEU C-575/12 Air Baltic 4 Sep. 2014  Art. 24(1) + 34
CJEU C-84/12 Koushkaki 19 Dec. 2013  Art. 23(4) + 32(1)
CJEU C-39/12 Dang 18 June 2012  Art. 21 + 34 - deleted
CJEU C-83/12 Vo 10 Apr. 2012  Art. 21 + 34
See further: ¤ 2.3

Regulation 810/2009 

amd by Reg. 154/2012 (OJ 2012 L 58/3): On the relation with the Schengen acquis

!!
!!
!!
!!
!!
!!

*

New

Visa Code

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:395R1683
Uniform format for visas

OJ 1995 L 164/1

Regulation 1683/95 

amd by Reg. 334/2002 (OJ 2002 L 53/7)
amd by Reg. 856/2008 (OJ 2008 L 235/1)
amd by Reg. 1370/2017 (OJ 2017 L 198/24)

*

New

Visa Format

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32001R0539
Listing the third countries whose nationals must be in possession of visas

OJ 2001 L 81/1

Regulation 539/2001 

amd by Reg. 2414/2001 (OJ 2001 L 327/1): Moving Romania to Ôwhite listÕ
amd by Reg. 453/2003 (OJ 2003 L 69/10): Moving Ecuador to Ôblack listÕ
amd by Reg. 851/2005 (OJ 2005 L 141/3): On reciprocity for visas
amd by Reg. 1932/2006 (OJ 2006 L 405/23)
amd by Reg. 1244/2009 (OJ 2009 L 336/1): Lifting visa req. for Macedonia, Montenegro and Serbia
amd by Reg. 1091/2010 (OJ 2010 L 329/1): Lifting visa req. for Albania and Bosnia

*

Visa List
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CJEU judgments
CJEU C-88/14 Com. v. EP 16 July 2015
See further: ¤ 2.3

amd by Reg. 1211/2010 (OJ 2010 L 339/6): Lifting visa req. for Taiwan
amd by Reg. 1289/2013 (OJ 2013 L 347/74)
amd by Reg. 259/2014 (OJ 2014 L 105/9): Lifting visa req. for Moldova
amd by Reg. 509/2014 (OJ 2014 L 149/67): Lifting visa req. for Colombia, Dominica, Grenada,
amd by Reg. 509/2014 (OJ 2014 L 149/67): and Kiribati, Marshall Islands, Micronesia, Nauru,
amd by Reg. 509/2014 (OJ 2014 L 149/67): and Palau, Peru, Saint Lucia, Saint Vincent & GrÕs,
amd by Reg. 509/2014 (OJ 2014 L 149/67): and Samoa, Solomon Islands, Timor-Leste, Tonga,
amd by Reg. 509/2014 (OJ 2014 L 149/67): and Trinidad and Tobago, Tuvalu, the UA Emirate,
amd by Reg. 509/2014 (OJ 2014 L 149/67): and Vanuatu.
amd by Reg. 372/2017 (OJ 2017 L 61/7): Lifting visa req. for Georgia
amd by Reg. 371/2017 (OJ 2017 L61/1): On Suspension mechanism
amd by Reg. 850/2017 (OJ 2017 L 133/1): Lifting visa req. for Ukrain

!!

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32002R0333
Uniform format for forms for affixing the visa

OJ 2002 L 53/4

Regulation 333/2002 

*

Visa Stickers

UK opt in

http://echr.coe.int/Pages/home.aspx?p=basictexts&c=#n1359128122487_pointer

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

ETS 005 (4 November 1950)

ECtHR Judgments
ECtHR 19356/07 Shioshvili a.o.  20 Dec. 2016  Art. 3 + 13
ECtHR 53608/11 B.M.  19 Dec. 2013  Art. 3 + 13
ECtHR 55352/12 Aden Ahmed  23 July 2013  Art. 3 + 5
ECtHR 11463/09 Samaras  28 Feb. 2012  Art. 3
ECtHR 27765/09 Hirsi  21 Feb. 2012  Art. 3 + 13
See further: ¤ 2.3

impl. date 31 Aug. 1954

!!
!!
!!
!!
!!

*

ECHR Anti-torture

Art. 3 Prohibition of Torture, Degrading Treatment

On the European Agency for large-scale IT systems
Com (2017) 352, 29 June 2017

Regulation amending Regulation 

2.2 Borders and Visas: Proposed Measures

*

New

amending Reg. SIS II (1987/2006) and Reg. VIS Agency (1077/2011)*

On temporary reintroduction of checks at internal borders
Com (2017) 571, 27 Sep 2017

Regulation amending Regulation 

*

New

amending Borders Code (Reg. 2016/399)*

Establishing a European Travel Information and Authorisation System
Com (2016) 731, 16 Nov 2016

Regulation 

*
Amending Regulations 515/2014, 2016/399, 2016/794 and 2016/1624.*
agreed in Council, June 2017; EP and Council negotiatingNew

ETIAS

On the use of SIS for the return of illegally staying third-country nationals
Com (2016) 882

Regulation 

*
Amending Reg 515/2014*
Council agreed on text, Nov 2017New

SIS II usage on borders

On the use of SIS for the return of illegally staying third-country nationals
Com (2016) 881

Regulation 

*
Council agreed on text, Nov 2017New

SIS II usage on returns

Establishing Touring Visa
Com (2014) 163

Regulation amending Regulation 562/2006 

*
amending:  Regulation 562/2006 (Borders Code) and Regulation 767/2008 (VIS)*
negotiations stalled

Touring Visa
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Establishing a Registered Traveller Programme (RTP)
COM (2013) 97, 27 Feb. 2013

Regulation 

*
Withdrawn

Travellers

Recast of the Visa Code
Com (2014) 164

Regulation amending Regulation 810/2009 

*
negotiations stalled

Visa Code II

Visa List amendment
COM (2016) 277, 4 May 2016

Regulation amending Regulation 539/2001 

*

Visa waiver Kosovo

Visa List amendment
COM (2016) 279, 4 May 2016

Regulation amending Regulation 539/2001 

*

Visa waiver Turkey

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-9/16

2.3 Borders and Visas: Jurisprudence

FF

2.3.1 CJEU Judgments on Borders and Visas

interpr. of  Reg. 562/2006  Borders Code
CJEU C-9/16  A. 21 June 2017

 Art. 20 + 21*
Art. 20 and 21 mustbe interpretedas precludingnational legislation,which conferson the police authoritiesof a
MSthepowerto checkthe identityof anyperson,within an areaof 30 kilometresfrom that MSÕsland borderwith
otherSchengenStates,with a view to preventingor terminatingunlawfulentry into or residencein the territory of
that MemberStateor preventingcertaincriminal offenceswhichunderminethesecurityof theborder, irrespective
of thebehaviourof thepersonconcernedandof theexistenceof specificcircumstances,unlessthat legislationlays
down the necessaryframeworkfor that power ensuringthat the practical exerciseof it cannot have an effect
equivalent to that of border checks, which is for the referring court to verify.
Also,Art. 20 and21 mustbeinterpretedasnot precludingnational legislation,whichpermitsthepoliceauthorities
of theMSto carry out, on board trains andon thepremisesof the railwaysof that MS,identityor bordercrossing
documentcheckson any person,and briefly to stopand questionany personfor that purpose,if thosechecksare
basedon knowledgeof the situation or border police experience,provided that the exerciseof thosechecksis
subjectundernational law to detailedrules and limitations determiningthe intensity,frequencyand selectivityof
the checks, which is for the referring court to verify.

*

case law sorted in alphabetical order

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-278/12FF
interpr. of  Reg. 562/2006  Borders Code
CJEU C-278/12 (PPU)  Adil 19 July 2012

 Art. 20 + 21*
TheSchengenBordersCodemustbe interpretedasnot precludingnational legislation,suchas that at issuein the
main proceedings,which enablesofficials responsiblefor border surveillanceand the monitoring of foreign
nationalsto carry out checks,in a geographicarea20 kilometresfrom theland borderbetweena MSandtheState
parties to the CISA,with a view to establishingwhetherthe personsstoppedsatisfythe requirementsfor lawful
residenceapplicablein the MS concerned,whenthosechecksare basedon general information and experience
regardingthe illegal residenceof personsat the placeswherethe checksare to be made,whentheymayalso be
carried out to a limited extent in order to obtain such general information and experience-baseddata in that
regard, and whenthe carrying out of thosechecksis subjectto certain limitations concerning,inter alia, their
intensity and frequency.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-575/12FF
interpr. of  Reg. 562/2006  Borders Code
CJEU C-575/12  Air Baltic 4 Sep. 2014

 Art. 5*
The Borders Code precludesnational legislation, which makesthe entry of TCNs to the territory of the MS
concernedsubjectto theconditionthat,at thebordercheck,thevalid visapresentedmustnecessarilybeaffixedto a
valid travel document.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-575/12FF
interpr. of  Reg. 810/2009  Visa Code
CJEU C-575/12  Air Baltic 4 Sep. 2014

 Art. 24(1) + 34*
Thecancellationof a travel documentby an authorityof a third countrydoesnot meanthat theuniformvisaaffixed
to that document is automatically invalidated.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-606/10FF
interpr. of  Reg. 562/2006  Borders Code
CJEU C-606/10  ANAFE 14 June 2012

 Art. 13 + 5(4)(a)
annulment of national legislation on visa

*
*

Article 5(4)(a)mustbe interpretedasmeaningthat a MSwhich issuesto a TCNa re-entryvisawithin themeaning
of that provision cannot limit entry into the Schengen area solely to points of entry to its national territory.
The principles of legal certainty and protection of legitimate expectationsdid not require the provision of
transitional measuresfor the benefit of TCNs who had left the territory of a MS when they were holders of
temporary residencepermits issuedpending examinationof a first application for a residencepermit or an
application for asylum and wanted to return to that territory (after the entry into force of this Regulation)

*
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-241/05!!
interpr. of  Schengen Agreement
CJEU C-241/05  Bot 4 Oct. 2006

 Art. 20(1)
on the conditions of movement of third-country nationals not subject to a visa requirement; on the meaning of ‘first
entry’ and successive stays

*
*

This provision allows TCNs not subject to a visa requirement to stay in the Schengen Area for a maximum period of
three months during successive periods of six months, provided that each of those periods commences with a ‘first
entry’.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-139/13!!
violation of  Reg. 2252/2004  Passports
CJEU C-139/13  Com. v. Belgium 13 Feb. 2014

 Art. 6*
Failure to implement biometric passports containing digital fingerprints within the prescribed periods.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-257/01!!
validity of  Visa Applications
CJEU C-257/01  Com. v. Council 18 Jan. 2005

challenge to Regs. 789/2001 and 790/2001
*
*

The Council implementing powers with regard to certain detailed provisions and practical procedures for
examining visa applications and border checks and surveillance is upheld.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-88/14!!
validity of  Reg. 539/2001  Visa List
CJEU C-88/14  Com. v. EP 16 July 2015

*
The Commission had requested an annullment of an amendment of the visa list by Regulation 1289/2013. The Court
dismisses the action.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-39/12!!
interpr. of  Reg. 810/2009  Visa Code
CJEU C-39/12  Dang 18 June 2012

 Art. 21 + 34 - deleted*
Whether penalties can be applied in the case of foreign nationals in possession of a visa which was obtained by
deception from a competent authority of another Member State but has not yet been annulled pursuant to the
regulation.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-17/16!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-17/16  El Dakkak 4 May 2017

 Art. 4(1)*
The concept of crossing an external border of the Union is defined differently in the ‘Cash Regulation’ (1889/2005)
compared to the Borders Code.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-403/16!!
interpr. of  Reg. 810/2009  Visa Code
CJEU C-403/16  El Hassani 13 Dec. 2017

 Art. 32*
Article 32(3) must be interpreted as meaning that it requires Member States to provide for an appeal procedure
against decisions refusing visas, the procedural rules for which are a matter for the legal order of each Member
State in accordance with the principles of equivalence and effectiveness. Those proceedings must, at a certain stage
of the proceedings, guarantee a judicial appeal.

*

New

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-355/10!!
violation of  Reg. 562/2006  Borders Code
CJEU C-355/10  EP v. Council 5 Sep. 2012

annulment of measure supplementing Borders Code
*
*

The CJEU decided to annul Council Decision 2010/252 of 26 April 2010 supplementing the Borders Code as
regards the surveillance of the sea external borders in the context of operational cooperation coordinated by the
European Agency for the Management of Operational Cooperation at the External Borders of the Member States of
the European Union. According to the Court, this decision contains essential elements of the surveillance of the sea
external borders of the Member States which go beyond the scope of the additional measures within the meaning of
Art. 12(5) of the Borders Code. As only the European Union legislature was entitled to adopt such a decision, this
could not have been decided by comitology. Furthermore the Court ruled that the effects of decision 2010/252
maintain until the entry into force of new rules within a reasonable time.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-261/08 & C-348/08!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-261/08 & C-348/08  Garcia & Cabrera 22 Oct. 2009

 Art. 5, 11 + 13
Member States are not obliged to expel a third-country national who is unlawfully present on the territory of a
Member State because the conditions of duration of stay are not or no longer fulfilled

*
*

Where a TCN is unlawfully present on the territory of a MS because he or she does not fulfil, or no longer fulfils,
the conditions of duration of stay applicable there, that MS is not obliged to adopt a decision to expel that person.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-430/10!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-430/10  Gaydarov 17 Nov. 2011

*
Reg. does not preclude national legislation that permits the restriction of the right of a national of a MS to travel to
another MS in particular on the ground that he has been convicted of a criminal offence of narcotic drug trafficking
in another State, provided that (i) the personal conduct of that national constitutes a genuine, present and
sufficiently serious threat affecting one of the fundamental interests of society, (ii) the restrictive measure envisaged
is appropriate to ensure the achievement of the objective it pursues and does not go beyond what is necessary to
attain it and (iii) that measure is subject to effective judicial review permitting a determination of its legality as
regards matters of fact and law in the light of the requirements of European Union law.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-88/12!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-88/12  Jaoo 14 Sep. 2012

 Art. 20 + 21 - deleted*
On statutory provision authorising, in the context of countering illegal residence after borders have been crossed,*
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policechecksin theareabetweenthe land borderof theNetherlandswith Belgiumor Germanyanda line situated
within 20 kilometres of that border

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-84/12!!
interpr. of  Reg. 810/2009  Visa Code
CJEU C-84/12  Koushkaki 19 Dec. 2013

 Art. 23(4) + 32(1)*
Art. 23(4),32(1)and35(6)mustbe interpretedasmeaningthat thecompetentauthoritiesof a MScannotrefusea
visa to an applicantunlessoneof thegroundsfor refusalof a visa listed in thoseprovisionscanbeappliedto that
applicant. In the examinationsof thoseconditionsand the relevantfacts,authoritieshavea wide discretion.The
obligation to issuea uniform visa is subjectto the condition that there is no reasonabledoubt that the applicant
intends to leave the territory of the Member States before the expiry of the visa applied for.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-139/08!!
interpr. of  Dec. 896/2006  Transit Switzerland
CJEU C-139/08  Kqiku 2 Apr. 2009

 Art. 1 + 2
on transit visa legislation for third-country nationals subject to a visa requirement

*
*

Residencepermitsissuedby theSwissConfederationor thePrincipality of Liechtensteinto TCNssubjectto a visa
requirement, are considered to be equivalent to a transit visa only.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-188/10 & C-189/10!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-188/10 & C-189/10  Melki & Abdeli 22 June 2010

 Art. 20 + 21
consistency of national law and European Union law, abolition of border control and the area of 20 kilometres from
the land border

*
*

TheFrenchÔstopand searchÕlaw, which allowedfor controlsbehindthe internal border, is in violation of article
20 and 21 of the Borderscode,dueto the lack of requirementof Òbehaviourand of specificcircumstancesgiving
rise to a risk of breachof public orderÓ. Accordingto the Court, controlsmaynot havean effectequivalentto
border checks.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-291/12!!
interpr. of  Reg. 2252/2004  Passports
CJEU C-291/12  Schwarz 17 Oct. 2013

 Art. 1(2)*
Althoughthe taking and storing of fingerprintsin passportsconstitutesan infringementof the rights to respectfor
private life and the protection of personal data, such measuresare nonethelessjustified for the purposeof
preventing any fraudulent use of passports.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-254/11!!
interpr. of  Reg. 1931/2006  Local Border traffic
CJEU C-254/11  Shomodi 21 Mar. 2013

 Art. 2(a) + 3(3)*
Theholderof a local border traffic permitmustbeable to movefreelywithin theborderarea for a periodof three
monthsif his stay is uninterruptedand to have a new right to a three-monthstay each time that his stay is
interrupted.Thereis suchan interruption of stayuponthe crossingof the border irrespectiveof the frequencyof
such crossings, even if they occur several times daily.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-44/14!!
non-transp. of  Reg. 1052/2013  EUROSUR
CJEU C-44/14  Spain v. EP & Council 8 Sep. 2015

*
Limitedformsof cooperationdo not constitutea form of takingpart within themeaningof Article 4 of theSchengen
Protocol.Consequently,Article 19 of the EurosurRegulationcannotbe regardedas giving the MemberStatesthe
optionof concludingagreementswhichallow Ireland or theUnitedKingdomto takepart in theprovisionsin force
of the Schengen acquis in the area of the crossing of the external borders.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-101/13!!
interpr. of  Reg. 2252/2004  Passports
CJEU C-101/13  U. 2 Oct. 2014

*
About the recording and spelling of names,surnamesand family namesin passports.Wherea MS whoselaw
providesthat a personÕsnamecompriseshis forenamesand surnamechoosesneverthelessto include (also) the
birth nameof thepassportholderin themachinereadablepersonaldatapageof thepassport,that Stateis required
to state clearly in the caption of those fields that the birth name is entered there.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-77/05 & C-137/05!! CJEU C-77/05 & C-137/05  UK v. Council 18 Dec. 2007
validity of Border Agency Regulation and Passport Regulation
judgment against UK

*
*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-482/08!! CJEU C-482/08  UK v. Council 26 Oct. 2010
annulment of decision on police access to VIS, due to UK non-participation
judgment against UK

*
*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-83/12!!
interpr. of  Reg. 810/2009  Visa Code
CJEU C-83/12  Vo 10 Apr. 2012

 Art. 21 + 34*
First substantivedecisionon Visa Code. The Court rules that the Visa Code doesnot precludethat national
legislation of one MS penalises migration-related identity fraud with genuine visa issued by another MS.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-446/12!!
interpr. of  Reg. 2252/2004  Passports
CJEU C-446/12  Willems a.o. 16 Apr. 2015

 Art. 4(3)*
Article 4(3) doesnot require theMemberStatesto guarantee,in their legislation,that biometricdatacollectedand
storedin accordancewith that regulation will not be collected,processedand usedfor purposesother than the
issue of the passport or travel document, since that is not a matter which falls within the scope of that regulation.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-638/16 PPU!!
interpr. of  Reg. 810/2009  Visa Code
CJEU C-638/16 PPU  X. & X. 7 Mar. 2017

 Art. 25(1)(a)*
Contrary to theopinionof theAG, theCourt ruled that Article 1 of theVisaCode,mustbe interpretedasmeaning*
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that an applicationfor a visawith limited territorial validity madeon humanitariangroundsby a TCN,on thebasis
of Article 25 of thecode,to therepresentationof theMSof destinationthat is within theterritory of a third country,
with a view to lodging, immediatelyuponhis or her arrival in that MS,an applicationfor internationalprotection
and, thereafter,to stayingin that MS for morethan 90 daysin a 180-dayperiod,doesnot fall within the scopeof
that code but, as EU law currently stands, solely within that of national law.

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-23/12!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-23/12  Zakaria 17 Jan. 2013

 Art. 13(3)*
MSs are obliged to establish a means of obtaining redress only against decisions to refuse entry.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-346/16!!

2.3.2 CJEU pending cases on Borders and Visas

interpr. of  Reg. 562/2006  Borders Code
CJEU C-346/16  C.

 Art. 20 + 21*
On thequestionwhethertheBordersCodeprecludesnational legislationwhichgrantsthepoliceauthoritiesof the
MemberStatein questionthe powerto search,within an area of up to 30 kilometresfrom the land border of that
MemberStatewith the Statesparty to the Conventionimplementingthe SchengenAgreementof 14 June 1985
(Conventionimplementingthe SchengenAgreement),for an article, irrespectiveof the behaviourof the person
carrying this article and of specificcircumstances,with a view to impedingor stoppingunlawful entry into the
territory of that MemberStateor to preventingcertain criminal actsdirectedagainstthe securityor protectionof
the border or committed in connectionwith the crossing of the border, in the absenceof any temporary
reintroductionof border controls at the relevant internal border pursuantto Article 23 et seq.of the Schengen
Borders Code?

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-240/17!!
interpr. of  Schengen Acquis
CJEU C-240/17  E.

 Art. 25(2)
AG: 13 Dec 2017

*
*

On the obligation to consult in a situation in which a Contracting State imposesan entry ban for the entire
SchengenAreaandorder his return to his homecountryon thegroundthat heconstitutesa threat to public order
and public safety.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-474/17!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-474/17  Soc. de Transportes

 Art. 22 + 23*
Do Art, 22 and 23 precludea provisionof national law of a MemberStatewhich has the effectof requiring bus
undertakingsoperating regular servicesacross a Schengeninternal border to check their passengersÕtravel
documentsbeforecrossingan internal border in order to preventforeignnationalsnot in possessionof a passport
or residence permit from being brought into the territory of the Federal Republic of Germany?

*

New

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-412/17!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-412/17  Touring Tours

 Art. 22 + 23*
Do Art, 22 and 23 precludea provisionof national law of a MemberStatewhich has the effectof requiring bus
undertakingsoperating regular servicesacross a Schengeninternal border to check their passengersÕtravel
documentsbeforecrossingan internal border in order to preventforeignnationalsnot in possessionof a passport
or residence permit from being brought into the territory of the Federal Republic of Germany.

*

New

http://hudoc.echr.coe.int/eng#{"appno":["55352/12"]}!!

2.3.3 ECtHR Judgments on Borders and Visas

violation of  ECHR
ECtHR 55352/12  Aden Ahmed v. MAL 23 July 2013

 Art. 3 + 5*
Thecaseconcernsa migrantwhohadenteredMalta in an irregular mannerby boat.TheECtHRfounda violation
of art. 5(1),mainlydueto thefailure of theMalteseauthoritiesto pursuedeportationor to do sowith duediligence,
and of art. 5(4) due to absenceof an effectiveand speedydomesticremedyto challengethe lawfulnessof their
detention.
Also, the ECtHRrequestedthe Malteseauthorities(Art. 46) to establisha mechanismallowing a determinationof
the lawfulness of immigration detention within a reasonable time-limit.
In this casethe Court for the first time found Malta in violation of art. 3 becauseof the immigration detention
conditions.Thoseconditions in which the applicant had beenliving for 14! monthswere, taken as a whole,
amounted to degrading treatment.

*

http://hudoc.echr.coe.int/eng#{"appno":["53608/11"]}!!
violation of  ECHR
ECtHR 53608/11  B.M. v. GR 19 Dec. 2013

 Art. 3 + 13*
Theapplicantwasan Iranian journalist who allegedto havebeenarrestedand tortured dueto his involvementin
protestsagainstthegovernment.After his arrival in Greecea decisionhadbeentakento return him to Turkey,and
hehadbeenheldin custodyin a policestationandin variousdetentioncentres.His applicationfor asylumwasfirst
not registered by the Greek authorities, and later they dismissed the application.
Theapplicationmainly concernedthe conditionsof detention,in particular overcrowding,unhygienicconditions,
lack of externalcontact,and lack of accessto telephone,translatorsand any kind of information.Referringto its
previous case law, the ECtHR held these conditions to be in violation of Art. 3.
As therehad beenno effectivedomesticremedyagainstthat situation,Art. 13 in combinationwith art. 3 had also
been violated.

*

http://hudoc.echr.coe.int/eng#{"appno":["27765/09"]}!! ECtHR 27765/09  Hirsi v. IT 21 Feb. 2012
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violation of  ECHR  Art. 3 + 13*
TheCourt concludedthat the decisionof the Italian authoritiesto sendTCNs- who were interceptedoutsidethe
territorial watersof Italy - backto Libya,hadexposedthemto therisk of ill-treatmentthere,aswell asto therisk of
ill-treatment if theyweresentbackto their countriesof origin (Somaliaand Eritrea). For the first time the Court
appliedArticle 4 of Protocolno. 4 (prohibition of collectiveexpulsion)in thecircumstanceof alienswhowerenot
physicallypresenton theterritory of theState,but in thehigh seas.Italy wasalsoheldresponsiblefor exposingthe
aliensto a treatmentin violation with Article 3 ECHR,asit transferredthemto Libya 'in full knowledgeof thefacts'
and circumstancesin Libya. TheCourt also concludedthat theyhad had no effectiveremedyin Italy againstthe
alleged violations (Art. 13).

*

http://hudoc.echr.coe.int/eng#{"appno":["11463/09"]}!!
violation of  ECHR
ECtHR 11463/09  Samaras v. GR 28 Feb. 2012

 Art. 3*
Theconditionsof detentionof the applicantsÐoneSomaliand twelveGreeknationalsÐat Ioanninaprison were
held to constitute degrading treatment in violation of ECHR art. 3.

*

http://hudoc.echr.coe.int/eng#{"appno":["19356/07"]}!!
violation of  ECHR
ECtHR 19356/07  Shioshvili a.o. v. RUS 20 Dec. 2016

 Art. 3 + 13*
Applicantwith Georgiannationality, is expelledfrom Russiawith her four children after living there for 8 years
andbeingeightmonthspregnant.WhileleavingRussiatheyare takenoff a train andforcedto walk to theborder.A
few weeks later she gives birth to a dead child. Violation (also) of article 2 and 4 Protocol nr. 4.

*
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32001L0051
Obligation of carriers to return TCNs when entry is refused

OJ 2001 L 187/45

Directive 2001/51 

impl. date 11 Feb. 2003

3 Irregular Migration

3.1 Irregular Migration: Adopted Measures

*

case law sorted in chronological order

Carrier sanctions

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32005D0267
Establishing a secure web-based Information and Coordination Network for MSÕ Migration Management Services

OJ 2005 L 83/48

Decision 267/2005 

*

Early Warning System

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32009L0052
Minimum standards on sanctions and measures against employers of illegally staying TCNs

OJ 2009 L 168/24

Directive 2009/52 

impl. date 20 July 2011*

Employers Sanctions

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003L0110
Assistance with transit for expulsion by air

OJ 2003 L 321/26

Directive 2003/110 

*

Expulsion by Air

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004D0191
On the compensation of the financial imbalances resulting from the mutual recognition of decisions on the expulsion of
TCNs

OJ 2004 L 60/55

Decision 191/2004 

*

Expulsion Costs

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32001L0040
Mutual recognition of expulsion decisions of TCNs

OJ 2001 L 149/34

CJEU judgments
CJEU C-456/14 Orrego Arias 3 Sep. 2015  Art. 3(1)(a) - inadmissable
See further: ¤ 3.3

Directive 2001/40 

impl. date 2 Oct. 2002

!!

*

Expulsion Decisions

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004D0573
On the organisation of joint flights for removals from the territory of two or more MSs, of TCNs

OJ 2004 L 261/28

Decision 573/2004 

*

Expulsion Joint Flights

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:3
Transit via land for expulsion

adopted 22 Dec. 2003 by Council

Conclusion Expulsion via Land

*

Expulsion via Land

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32002L0090
Facilitation of unauthorised entry, transit and residence

OJ 2002 L 328

Directive 2002/90 

*

Illegal Entry

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004R0377
On the creation of an immigration liaison officers network

OJ 2004 L 64/1

Regulation 377/2004 

amd by Reg 493/2011 (OJ 2011 L 141/13)
*

Immigration Liaison Officers

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32017H0432
Making returns more effective when implementing the Returns Directive

OJ 2017 L 66/15

Recommendation 2017/432 

*

Implementing Return Dir.

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32008L0115
On common standards and procedures in MSs for returning illegally staying TCNs

OJ 2008 L 348/98

CJEU judgments
CJEU C-184/16 Petrea 14 Sep. 2017  Art. 6(1)
CJEU C-225/16 Ouhrami 26 July 2017  Art. 11(2)
CJEU C-47/15 Affum 7 June 2016  Art. 2(1) + 3(2)
CJEU C-290/14 Celaj 1 Oct. 2015
CJEU C-554/13 Zh. & O. 11 June 2015  Art. 7(4)
CJEU C-38/14 Zaizoune 23 Apr. 2015  Art. 4(2) + 6(1)
CJEU C-562/13 Abdida 18 Dec. 2014  Art. 5+13
CJEU C-249/13 Boudjlida 11 Dec. 2014  Art. 6

Directive 2008/115 

impl. date 24 Dec. 2010

!!
!!
!!
!!
!!
!!
!!
!!

*

Return Directive
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CJEU C-166/13 Mukarubega 5 Nov. 2014  Art. 3 + 7
CJEU C-473/13 & C-514/13 Bero & Bouzalmate 17 July 2014  Art. 16(1)
CJEU C-474/13 Pham 17 July 2014  Art. 16(1)
CJEU C-189/13 Da Silva 3 July 2014  inadmissable
CJEU C-146/14 (PPU) Mahdi 5 June 2014  Art. 15
CJEU C-297/12 Filev & Osmani 19 Sep. 2013  Art. 2(2)(b) + 11
CJEU C-383/13 (PPU) G. & R. 10 Sep. 2013  Art. 15(2) + 6
CJEU C-534/11 Arslan 30 May 2013  Art. 2(1)
CJEU C-522/11 Mbaye 21 Mar. 2013  Art. 2(2)(b) + 7(4)
CJEU C-430/11 Sagor 6 Dec. 2012  Art. 2, 15 + 16
CJEU C-329/11 Achughbabian 6 Dec. 2011
CJEU C-61/11 (PPU) El Dridi 28 Apr. 2011  Art. 15 + 16
CJEU C-357/09 (PPU) Kadzoev 30 Nov. 2009  Art. 15(4), (5) + (6)
CJEU pending cases
CJEU C-175/17 X. pending  Art. 13
CJEU C-181/16 Gnandi pending  Art. 5
CJEU C-199/16 Nianga pending  Art. 5
CJEU C-444/17 Arib pending  Art. 2(2)(a)
CJEU C-82/16 K. pending  Art. 5, 11 + 13
See further: ¤ 3.3

!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!

!!
!!
!!
!!
!!

New

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32007D0575
Establishing the Eur. Return Fund as part of the General Programme Solidarity and Management of Migration Flows

OJ 2007 L 144

Decision 575/2007 

*

Return Programme

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32011L0036
On preventing and combating trafficking in human beings and protecting its victims

OJ 2011 L 101/1 (Mar. 2011)

Directive 2011/36 

impl. date 6 Apr. 2013*
Replacing Framework Decision 2002/629 (OJ 2002 L 203/1)*

Trafficking Persons

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004L0081
Residence permits for TCNs who are victims of trafficking

OJ 2004 L 261/19

CJEU judgments
CJEU C-266/08 Comm. v. Spain 14 May 2009
See further: ¤ 3.3

Directive 2004/81 

!!

*

Trafficking Victims

http://echr.coe.int/Pages/home.aspx?p=basictexts&c=#n1359128122487_pointer

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

ETS 005 (4 November 1950)

ECtHR Judgments
ECtHR 55352/12 Aden Ahmed  23 July 2013  Art. 3 + 5
ECtHR 23707/15 Muzamba Oyaw  4 Apr. 2017  Art. 5 - inadmissable
ECtHR 39061/11 Thimothawes  4 Apr. 2017  Art. 5
ECtHR 3342/11 Richmond Yaw  6 Oct. 2016  Art. 5
ECtHR 53709/11 A.F.  13 June 2013  Art. 5
ECtHR 13058/11 Abdelhakim  23 Oct. 2012  Art. 5
ECtHR 13457/11 Ali Said  23 Oct. 2012  Art. 5
ECtHR 50520/09 Ahmade  25 Sep. 2012  Art. 5
ECtHR 14902/10 Mahmundi  31 July 2012  Art. 5
ECtHR 27765/09 Hirsi  21 Feb. 2012  Prot. 4 Art. 4
ECtHR 10816/10 Lokpo & TourŽ  20 Sep. 2011  Art. 5
See further: ¤ 3.3

impl. date 31 Aug. 1954

!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!

*

ECHR Detention - Collective Expulsion

Art. 5 Detention
Prot. 4 Art. 4 Collective Expulsion

3.2 Irregular Migration: Proposed Measures

Nothing to report*
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-562/13

3.3 Irregular Migration: Jurisprudence

!!

3.3.1 CJEU Judgments on Irregular Migration

interpr. of  Dir. 2008/115  Return Directive
CJEU C-562/13  Abdida 18 Dec. 2014

 Art. 5+13*
Although the Belgiumcourt had askeda preliminary ruling on the interpretationof the Qualification Dir., the
CJEU re-interpreted the question of an issue of Art. 5 and 13 of the Returns Directive.
Thesearticles are to be interpretedas precludingnational legislationwhich: (1) doesnot endowwith suspensive
effectan appealagainsta decisionordering a third countrynational sufferingfrom a seriousillness to leavethe
territory of a MemberState,wherethe enforcementof that decisionmay exposethat third country national to a
seriousrisk of graveandirreversibledeteriorationin his stateof health,and(2) doesnot makeprovision,in sofar
aspossible,for thebasicneedsof sucha third countrynationalto bemet,in order to ensurethat that personmayin
fact avail himself of emergencyhealth care and essentialtreatmentof illness during the period in which that
Member State is required to postpone removal of the third country national following the lodging of the appeal.

*

case law sorted in alphabetical order

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-329/11!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-329/11  Achughbabian 6 Dec. 2011

*
The directive precludesnational legislation permitting the imprisonmentof an illegally staying third-country
national who has not (yet) beensubjectto the coercivemeasuresprovided for in the directive and has not, if
detainedwith a view to be returned,reachedthe expiry of the maximumduration of that detention.Thedirective
does not preclude penal sanctions being imposed after full application of the return procedure.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-47/15!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-47/15  Affum 7 June 2016

 Art. 2(1) + 3(2)*
Art. 2(1) and 3(2) mustbe interpretedas meaningthat a TCN is staying illegally on the territory of a MS and
thereforefalls within thescopeof that directivewhen,without fulfilling theconditionsfor entry,stayor residence,
he passesin transit throughthat MS as a passengeron a busfrom anotherMS forming part of the Schengenarea
and boundfor a third MS outsidethat area.Also, the Directive mustbe interpretedas precludinglegislationof a
MS which permitsa TCN in respectof whomthe return procedureestablishedby the directive has not yet been
completedto beimprisonedmerelyon accountof illegal entryacrossan internal border,resultingin an illegal stay.
That interpretationalso applieswherethe national concernedmay be takenbackby anotherMS pursuantto an
agreement or arrangement within the meaning of Art. 6(3).

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-534/11!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-534/11  Arslan 30 May 2013

 Art. 2(1)*
TheReturnDirectivedoesnot applyduring theperiod from themakingof the(asylum)applicationto theadoption
of thedecisionat first instanceon that applicationor, as thecasemaybe,until theoutcomeof anyactionbrought
against that decision is known.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-473/13 & C-514/13!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-473/13 & C-514/13  Bero & Bouzalmate 17 July 2014

 Art. 16(1)*
As a rule, a MS is requiredto detain illegally stayingTCNsfor the purposeof removalin a specialiseddetention
facility of that Stateevenif the MS hasa federalstructureand the federatedstatecompetentto decideuponand
carry out such detention under national law does not have such a detention facility.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-249/13!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-249/13  Boudjlida 11 Dec. 2014

 Art. 6*
Theright to be heardin all proceedings(in particular, Art 6), mustbe interpretedas extendingto the right of an
illegally stayingthird-country national to express,before the adoptionof a return decisionconcerninghim, his
point of view on the legality of his stay,on the possibleapplicationof Art 5 and 6(2) to (5) and on the detailed
arrangements for his return.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-290/14!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-290/14  Celaj 1 Oct. 2015

*
The Directive must be interpretedas not, in principle, precluding legislation of a MS which provides for the
impositionof a prisonsentenceon an illegally stayingthird-countrynationalwho,after havingbeenreturnedto his
country of origin in the contextof an earlier return procedure,unlawfully re-entersthe territory of that Statein
breach of an entry ban, at least in cases of re-entry in breach of an entry ban.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-266/08!!
non-transp. of  Dir. 2004/81  Trafficking Victims
CJEU C-266/08  Comm. v. Spain 14 May 2009

*
Failure of Spain to transpose the Directive.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-189/13!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-189/13  Da Silva 3 July 2014

 inadmissable*
On the permissibilityof national legislation imposinga custodialsentencefor the offenceof illegal entry prior to
the institution of deportation proceedings.

*
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-61/11!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-61/11 (PPU)  El Dridi 28 Apr. 2011

 Art. 15 + 16*
TheReturnDirectiveprecludesthat a MemberStatehaslegislationwhichprovidesfor a sentenceof imprisonment
to be imposedon an illegally staying TCN on the sole ground that he remains,without valid grounds,on the
territory of that State, contrary to an order to leave that territory within a given period.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-297/12!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-297/12  Filev & Osmani 19 Sep. 2013

 Art. 2(2)(b) + 11*
Directive must be interpreted as precluding a MS from providing that an expulsionor removal order which
predatesby five yearsor morethe period betweenthe dateon which that directiveshouldhavebeenimplemented
and the dateon which it was implemented,maysubsequentlybe usedas a basisfor criminal proceedings,where
that order was basedon a criminal law sanction (within the meaningof Article 2(2)(b)) and where that MS
exercised the discretion provided for under that provision.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-383/13!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-383/13 (PPU)  G. & R. 10 Sep. 2013

 Art. 15(2) + 6*
If theextensionof a detentionmeasurehasbeendecidedin an administrativeprocedurein breachof theright to be
heard,thenationalcourt responsiblefor assessingthelawfulnessof that extensiondecisionmayorder thelifting of
thedetentionmeasureonly if it considers,in thelight of all of thefactualandlegal circumstancesof eachcase,that
the infringementat issueactuallydeprivedtheparty relying thereonof thepossibilityof arguinghis defencebetter,
to the extent that the outcome of that administrative procedure could have been different.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-357/09!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-357/09 (PPU)  Kadzoev 30 Nov. 2009

 Art. 15(4), (5) + (6)*
The maximumduration of detentionmust include a period of detentioncompletedin connectionwith a removal
procedurecommencedbeforetherulesin thedirectivebecomeapplicable.Only a real prospectthat removalcanbe
carried out successfully,having regard to the periods laid down in Article 15(5) and (6), correspondsto a
reasonableprospectof removal,andthat that reasonableprospectdoesnot existwhereit appearsunlikely that the
person concerned will be admitted to a third country, having regard to those periods.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-146/14!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-146/14 (PPU)  Mahdi 5 June 2014

 Art. 15*
Anydecisionadoptedby a competentauthority,on expiryof themaximumperiodallowedfor theinitial detentionof
a TCN,on thefurther courseto takeconcerningthedetentionmustbein theform of a written measurethat includes
thereasonsin fact andin law for that decision.TheDir. precludesthat an initial six-monthperiodof detentionmay
be extended solely because the third-country national concerned has no identity documents.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-522/11!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-522/11  Mbaye 21 Mar. 2013

 Art. 2(2)(b) + 7(4)*
Thedirectivedoesnot precludethat a fine becauseof illegal stayof a TCNin a MSis replacedby expulsionif there
is a risk of absconding.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-166/13!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-166/13  Mukarubega 5 Nov. 2014

 Art. 3 + 7*
A national authority is not precludedfrom failing to hear a TCN specificallyon the subjectof a return decision
where, after that authority has determinedthat the TCN is staying illegally in the national territory on the
conclusionof a procedurewhich fully respectedthat personÕsright to beheard,it is contemplatingtheadoptionof
sucha decisionin respectof that person,whetheror not that return decisionis the result of refusalof a residence
permit.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-456/14!!
interpr. of  Dir. 2001/40  Expulsion Decisions
CJEU C-456/14  Orrego Arias 3 Sep. 2015

 Art. 3(1)(a) - inadmissable*
This caseconcernstheexactmeaningof the term Ôoffencepunishableby a penaltyinvolving deprivationof liberty
of at leastoneyearÕ,setout in Art 3(1)(a). However,the questionwas incorrectly formulated.Consequently,the
Court ordered that the case was inadmissable.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-225/16!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-225/16  Ouhrami 26 July 2017

 Art. 11(2)*
Article 11(2)mustbeinterpretedasmeaningthat thestartingpoint of thedurationof an entryban,asreferredto in
that provision,which in principle maynot exceedfive years,mustbecalculatedfrom thedateon which theperson
concerned actually left the territory of the Member States.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-184/16!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-184/16  Petrea 14 Sep. 2017

 Art. 6(1)*
The Return Directive does not preclude a decision to return a EU citizen from being adoptedby the same
authoritiesand accordingto the sameprocedureas a decisionto return a third-countrynational stayingillegally
referredto in Article 6(1),providedthat thetranspositionmeasuresof Directive2004/38(CitizensDirective)which
are more favourable to that EU citizen are applied.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-474/13!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-474/13  Pham 17 July 2014

 Art. 16(1)*
TheDir. doesnot permita MSto detaina TCNfor thepurposeof removalin prisonaccommodationtogetherwith
ordinary prisoners even if the TCN consents thereto.

*

Newsletter on European Migration Issues Ð for Judges26 NEMIS 2017/4 (Dec.)



N E M I S 2017/4
(Dec.)3.3: Irregular Migration: Jurisprudence: CJEU Judgments

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-430/11!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-430/11  Sagor 6 Dec. 2012

 Art. 2, 15 + 16*
An illegal stay by a TCN in a MS:
(1) can be penalised by means of a fine, which may be replaced by an expulsion order;
(2) cannot bepenalisedby meansof a homedetentionorder unlessthat order is terminatedassoonasthephysical
transportation of the TCN out of that MS is possible.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-38/14!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-38/14  Zaizoune 23 Apr. 2015

 Art. 4(2) + 6(1)*
Articles6(1) and8(1), read in conjunctionwith Article 4(2) and4(3), mustbe interpretedasprecludinglegislation
of a MS,whichprovides,in theeventof TCNsillegally stayingin the territory of that MemberState,dependingon
the circumstances, for either a fine or removal, since the two measures are mutually exclusive.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-554/13!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-554/13  Zh. & O. 11 June 2015

 Art. 7(4)*
(1) Article 7(4) mustbe interpretedas precludinga national practice wherebya third-country national, who is
stayingillegally within theterritory of a MemberState,is deemedto posea risk to public policy within themeaning
of that provision on the sole ground that that national is suspected,or has beencriminally convicted,of an act
punishable as a criminal offence under national law.
(2) Article 7(4) mustbe interpretedto the effect that, in the caseof a TCN who is staying illegally within the
territory of a MS and is suspected,or has beencriminally convicted,of an act punishableas a criminal offence
undernational law, otherfactors,suchasthenatureandseriousnessof that act, thetimewhichhaselapsedsinceit
wascommittedand the fact that that national was in the processof leavingthe territory of that MS whenhe was
detainedby the national authorities,maybe relevantin the assessmentof whetherhe posesa risk to public policy
within the meaningof that provision. Any matter which relates to the reliability of the suspicionthat the third-
country national concernedcommittedthe allegedcriminal offence,as the casemay be, is also relevant to that
assessment.
(3) Article 7(4) mustbeinterpretedasmeaningthat it is not necessary,in order to makeuseof theoptionofferedby
that provision to refrain from granting a period for voluntarydeparturewhenthe third-countrynational posesa
risk to public policy, to conducta freshexaminationof the matterswhich havealreadybeenexaminedin order to
establishtheexistenceof that risk. Anylegislationor practiceof a MSon this issuemustneverthelessensurethat a
case-by-caseassessmentis conductedof whethertherefusalto grant sucha periodis compatiblewith that personÕs
fundamental rights.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-444/17!!

3.3.2 CJEU pending cases on Irregular Migration

interpr. of  Dir. 2008/115  Return Directive
CJEU C-444/17  Arib

 Art. 2(2)(a)*
In the circumstancesof reintroduction of controls at internal borders, does the ReturnsDirective permit the
applicationto thesituationof a third-countrynationalcrossinga borderat whichcontrolshavebeenreintroduced
of the power,conferredon themby Article 2(2)(a) of the directive,to continueto apply simplifiednational return
procedures at their external borders?
If so, do the provisionsof Article 2(2)(a) and of Article 4(4) of the directive precludenational legislation which
penaliseswith a termof imprisonmentthe illegal entry into national territory of a third-countrynational in respect
of whom the return procedure established by that directive has not yet been completed?

*

New

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-181/16!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-181/16  Gnandi

 Art. 5
AG: 15 June 2017

*
*

MustArt. 5 beinterpretedasprecludingtheadoptionof a return decision,asprovidedfor underArt. 6 andnational
law after therejectionof theasylumapplicationby the(Belgian)CommissionerGeneralfor RefugeesandStateless
Personsand thereforebeforethe legal remediesavailable against that rejection decisioncan be exhaustedand
before the asylum procedure can be definitively concluded?

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-82/16!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-82/16  K.

 Art. 5, 11 + 13*
ShouldUnion law, in particular Art. 20 TFEU,Art. 5 and11 of ReturnsDirectivetogetherwith Art. 7 and24 of the
Charter,beinterpretedasprecludingin certaincircumstancesa nationalpracticewherebya residenceapplication,
lodgedby a family member/third-countrynational in thecontextof family reunificationwith a Union citizenin the
MSwheretheUnion citizenconcernedlivesandof whichheis a nationalandwhohasnot madeuseof his right of
freedomof movementand establishment(ÔstaticUnion citizenÕ),is not consideredÑ whetheror not accompanied
by a removaldecisionÑ for thesolereasonthat thefamily memberconcernedis a TCNsubjectto a valid entryban
with a European dimension?

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-199/16!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-199/16  Nianga

 Art. 5*
Is Art. 5 read in conjunctionwith Art 47 of the Charter and having regard to the right to be heard in any
proceedings,whichformsan integral part of respectfor therights of thedefence,a generalprinciple of EU law, to
be interpretedasrequiring nationalauthoritiesto takeaccountof thebestinterestsof thechild, family life and the
stateof healthof the TCN concernedwhenissuinga return decision,referred to in Art. 3(4) and Art. 6(1), or a
removal decision, as provided for in Art. 3(5) and Art. 8?

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-175/17!! CJEU C-175/17  X.
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interpr. of  Dir. 2008/115  Return Directive  Art. 13*
On the suspensory effect of an appeal.*

http://hudoc.echr.coe.int/eng#{"appno":["53709/11"]}!!

3.3.3 ECtHR Judgments on Irregular Migration

violation of  ECHR
ECtHR 53709/11  A.F. v. GR 13 June 2013

 Art. 5*
An Iranian entering Greecefrom Turkey had initially not beenregisteredas an asylumseekerby the Greek
authorities,which ordered his return to Turkey.However,the Turkish authorities refusedto readmit him into
Turkey, and he was then detained by the Greek police.
Againstthe backgroundof reports from Greekand internationalorganisations,havingvisited the relevantpolice
detentionfacilities either during the applicantÕsdetentionor shortly after his releaseÐ including the European
Committeefor thePreventionof Torture,theUN SpecialRapporteuron Torture,theGermanNGOProAsylandthe
GreekNationalHumanRightsCommissionÐtheECtHRfounda violation of art. 3 dueto theseriouslack of space
available to the applicant,also taking the duration of his detentioninto account.It was thusunnecessaryfor the
Court to examinethe applicantÕsother allegationsconcerningthe detentionconditions(art 5 ECHR) which the
Governmentdisputed.Yet,theCourt notedthat theGovernmentÕsstatementsin this regardwerenot in accordance
with the findings of the abovementioned organisations.

*

http://hudoc.echr.coe.int/eng#{"appno":["13058/11"]}!!
violation of  ECHR
ECtHR 13058/11  Abdelhakim v. HU 23 Oct. 2012

 Art. 5*
Thiscaseconcernsunlawfuldetention,withouteffectivejudicial review,of an asylumseekerduring theexamination
of his asylumapplication.Theapplicantwasa Palestinianwhohadbeenstoppedat theHungarianbordercontrol
for using a forged passport.

*

http://hudoc.echr.coe.int/eng#{"appno":["50520/09"]}!!
violation of  ECHR
ECtHR 50520/09  Ahmade v. GR 25 Sep. 2012

 Art. 5*
Theconditionsof detentionof the applicantAfghanasylumseekerin two police stationsin Athenswere foundto
constitutedegradingtreatmentin breachof ECHRart. 3 SinceGreeklaw did not allow the courtsto examinethe
conditionsof detentionin centresfor irregular immigrants,the applicantdid not havean effectiveremedyin that
regard, in violation of ECHR art. 13 taken together with art. 3.
TheCourt foundan additional violation of ECHRart. 13 takentogetherwith art. 3, resultingfrom the structural
deficienciesof theGreekasylumsystem,asevidencedby theperiodduring which theapplicanthadbeenawaiting
the outcomeof his appealagainstthe refusalof asylum,and the risk that he might be deportedbeforehis asylum
appeal had been examined.
ECHRart. 5 para.4 wasviolateddueto thelack of judicial competenceto reviewthelawfulnessof thedeportation
constituting the legal basis of detention.

*

http://hudoc.echr.coe.int/eng#{"appno":["59727/13"]}!!
no violation of  ECHR
ECtHR 59727/13  Ahmed v. UK 2 Mar. 2017

 Art. 5(1)*
A fifteen year old Somaliasylumseekergetsa temporaryresidencepermit in The Netherlandsin 1992.After 6
years(1998)he travelsto the UK and applies- again - for asylumbut undera falsename.Theasylumrequestis
rejectedbut heis allowedto stay(with family) in theUK in 2004.In 2007heis sentencedto four anda half monthsÕ
imprisonmentand also facedwith a deportationorder in 2008.After the Sufi and Elmi judgment(8319/07)the
Somaliis releasedon bail in 2011.TheCourt statesthat theperiodsof time takenby theGovernmentto decideon
his appeals against the deportation orders were reasonable.

*

http://hudoc.echr.coe.int/eng#{"appno":["13457/11"]}!!
violation of  ECHR
ECtHR 13457/11  Ali Said v. HU 23 Oct. 2012

 Art. 5*
Thiscaseconcernsunlawfuldetention,withouteffectivejudicial review,of an asylumseekerduring theexamination
of his asylumapplication.TheapplicantswereIraqi nationalswho illegally enteredHungary,appliedfor asylum
andthentravelledillegally to theNetherlandsfrom wheretheyweretransferredbackto HungaryundertheDublin
Regulation.

*

http://hudoc.echr.coe.int/eng#{"appno":["27765/09"]}!!
violation of  ECHR
ECtHR 27765/09  Hirsi v. IT 21 Feb. 2012

 Prot. 4 Art. 4*
TheCourt concludedthat the decisionof the Italian authoritiesto sendTCNs- who were interceptedoutsidethe
territorial watersof Italy - backto Libya,hadexposedthemto therisk of ill-treatmentthere,aswell asto therisk of
ill-treatmentif theyweresentbackto their countriesof origin (SomaliaandEritrea). Theyalsohadbeensubjected
to collectiveexpulsionprohibited by Art. 4 of Protocol No. 4. The Court also concludedthat they had had no
effective remedy in Italy against the alleged violations.

*

http://hudoc.echr.coe.int/eng#{"appno":["10816/10"]}!!
violation of  ECHR
ECtHR 10816/10  Lokpo & TourŽ v. HU 20 Sep. 2011

 Art. 5*
The applicantsenteredHungary illegally. After their arrest and during subsequentdetentionthey applied for
asylum. They were kept however in detention.
TheCourt ruled that Article 5 ¤ 1 (right to liberty andsecurity)wasviolated,statingthat theabsenceof elaborate
reasoningfor an applicantÕsdeprivation of liberty rendersthat measureincompatiblewith the requirementof
lawfulness.

*

http://hudoc.echr.coe.int/eng#{"appno":["14902/10"]}!!
violation of  ECHR
ECtHR 14902/10  Mahmundi v. GR 31 July 2012

 Art. 5*
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Theconditionsof detentionof theapplicantsÐAfghannationals,subsequentlyseekingasylumin Norway,whohad
beendetainedin thePaganidetentioncentreuponbeingrescuedfrom a sinkingboatby themaritimepoliceÐwere
held to be in violation of ECHRart. 3. In the specificcircumstancesof this casethe treatmentduring 18 daysof
detentionwasconsiderednot only degrading,but also inhuman,mainlydueto thefact that theapplicantsÕchildren
hadalsobeendetained,someof themseparatedfrom their parents.In addition,a femaleapplicanthadbeenin the
final stagesof pregnancyand had receivedinsufficientmedicalassistanceand no informationabout the placeof
her giving birth and what would happen to her and her child.
ECHRart. 13, takentogetherwith art. 3, hadbeenviolatedby theimpossibilityfor theapplicantsto takeanyaction
before the courts to complain of their conditions of detention.
ECHRart. 5 para.4 wasviolateddueto thelack of judicial competenceto reviewthelawfulnessof thedeportation
that constitutes the legal basis for detention.

*

http://hudoc.echr.coe.int/eng#{"appno":["23707/15"]}FF
no violation of  ECHR
ECtHR 23707/15  Muzamba Oyaw v. BEL 4 Apr. 2017

 Art. 5 - inadmissable*
The applicant is a Congolesenational who is in administrativedetentionawaiting his deportation while his
(Belgian)partner is pregnant.TheECtHRfoundhis complaintunderArticle 5 ¤ 1 manifestlyill-foundedsincehis
detentionwasjustifiedfor thepurposesof deportation,thedomesticcourtshadadequatelyassessedthenecessityof
the detention and its duration (less than three months) had not been excessive.

*

http://hudoc.echr.coe.int/eng#{"appno":["3342/11"]}FF
violation of  ECHR
ECtHR 3342/11  Richmond Yaw v. IT 6 Oct. 2016

 Art. 5*
The caseconcernsthe placementin detentionof four Ghanaiannationalspendingtheir removalfrom Italy. The
applicantsarrived in Italy in June 2008 after fleeing inter-religious clashesin Ghana.On 20 November2008
deportationorderswereissuedwith a view to their removal.Thisorder for detentionwasupheldon 24 November
2008by the justiceof the peaceand extended,on 17 December2008,by 30 dayswithout the applicantsor their
lawyerbeinginformed.Theywerereleasedon 14 January2009and thedeportationorder waswithdrawnin June
2010.In June2010theCourt of Cassationdeclaredthedetentionorder of 17 December2008null andvoid on the
ground that it had been adopted without a hearing and in the absence of the applicants and their lawyer.
Their subsequent claims for compensation for the damage were dismissed by the Rome District Court.

*

http://hudoc.echr.coe.int/eng#{"appno":["39061/11"]}FF
no violation of  ECHR
ECtHR 39061/11  Thimothawes v. BEL 4 Apr. 2017

 Art. 5*
The caseconcernedan Egyptianasylum-seekerwho was detainedin Belgiumawaiting his deportationafter his
asylumrequestwasrejected.After a maximumadministrativedetentionperiod of 5 monthshe wasreleased.With
this (majority) judgmentthe Court acquitsthe BelgianStateof the chargeof havingbreachedthe right to liberty
under article 5(1) by systematically detaining asylum seekers at its external border at the national airport.

*
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4 External Treaties

4.1 External Treaties: Association Agreements

into force 23 Dec. 1963*
EC-Turkey Association Agreement

case law sorted in chronological order

CJEU judgments
CJEU C-1/15 Comm. v. Austria 22 Sep. 2016  Art. 41(1) - deleted
CJEU C-561/14 Genc (Caner) 12 Apr. 2016  Art. 41(1)
CJEU C-138/13 Dogan (Naime) 10 July 2014  Art. 41(1)
CJEU C-221/11 Demirkan 24 Sep. 2013  Art. 41(1)
CJEU C-186/10 Tural Oguz 21 July 2011  Art. 41(1)
CJEU C-228/06 Soysal 19 Feb. 2009  Art. 41(1)
CJEU C-16/05 Tum & Dari 20 Sep. 2007  Art. 41(1)
CJEU C-37/98 Savas 11 May 2000  Art. 41(1)
See further: § 4.4

!!
!!
!!
!!
!!
!!
!!
!!

into force 1 Jan. 1973*
EC-Turkey Association Agreement Additional Protocol

CJEU judgments
CJEU C-652/15 Tekdemir 29 Mar. 2017  Art. 13
CJEU C-508/15 Ucar 21 Dec. 2016  Art. 7
CJEU C-91/13 Essent 11 Sep. 2014  Art. 13
CJEU C-225/12 Demir 7 Nov. 2013  Art. 13
CJEU C-268/11 GŸhlbahce 8 Nov. 2012  Art. 6(1) + 10
CJEU C-451/11 DŸlger 19 July 2012  Art. 7
CJEU C-7/10 & C-9/10 Kahveci & Inan 29 Mar. 2012  Art. 7
CJEU C-436/09 Belkiran 13 Jan. 2012  deleted
CJEU C-371/08 Ziebell or …rnek 8 Dec. 2011  Art. 14(1)
CJEU C-256/11 Dereci et al. 15 Nov. 2011  Art. 13
CJEU C-187/10 Unal 29 Sep. 2011  Art. 6(1)
CJEU C-484/07 Pehlivan 16 June 2011  Art. 7
CJEU C-303/08 Metin Bozkurt 22 Dec. 2010  Art. 7 + 14(1)
CJEU C-300/09 & C-301/09 Toprak/Oguz 9 Dec. 2010  Art. 13
CJEU C-92/07 Comm. v. Netherlands 29 Apr. 2010  Art. 10(1) + 13
CJEU C-14/09 Genc (Hava) 4 Feb. 2010  Art. 6(1)
CJEU C-462/08 Bekleyen  21 Jan. 2010  Art. 7(2)
CJEU C-242/06 Sahin 17 Sep. 2009  Art. 13
CJEU C-337/07 Altun 18 Dec. 2008  Art. 7
CJEU C-453/07 Er 25 Sep. 2008  Art. 7
CJEU C-294/06 Payir 24 Jan. 2008  Art. 6(1)
CJEU C-349/06 Polat 4 Oct. 2007  Art. 7 + 14
CJEU C-325/05 Derin 18 July 2007  Art. 6, 7 and 14
CJEU C-4/05 GŸzeli 26 Oct. 2006  Art. 10(1)
CJEU C-502/04 Torun 16 Feb. 2006  Art. 7
CJEU C-230/03 Sedef 10 Jan. 2006  Art. 6
CJEU C-373/03 Aydinli 7 July 2005  Art. 6 + 7
CJEU C-374/03 GŸrol 7 July 2005  Art. 9
CJEU C-383/03 Dogan (ErgŸl) 7 July 2005  Art. 6(1) + (2)
CJEU C-136/03 Dšrr & Unal 2 June 2005  Art. 6(1) + 14(1)
CJEU C-467/02 Cetinkaya 11 Nov. 2004  Art. 7 + 14(1)
CJEU C-275/02 Ayaz 30 Sep. 2004  Art. 7
CJEU C-465/01 Comm. v. Austria   16 Sep. 2004  Art. 10(1)
CJEU C-317/01 & C-369/01 Abatay & Sahin   21 Oct. 2003  Art. 13 + 41(1)

!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!

Dec. 1/80 of 19 Sept. 1980 on the Development of the Association*
EC-Turkey Association Agreement Decision 1/80
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CJEU C-171/01 Birlikte  8 May 2003  Art. 10(1)
CJEU C-188/00 Kurz (Yuze) 19 Nov. 2002  Art. 6(1) + 7
CJEU C-89/00 Bicakci 19 Sep. 2000
CJEU C-65/98 EyŸp 22 June 2000  Art. 7
CJEU C-329/97 Ergat 16 Mar. 2000  Art. 7
CJEU C-340/97 Nazli 10 Feb. 2000  Art. 6(1) + 14(1)
CJEU C-1/97 Birden 26 Nov. 1998  Art. 6(1)
CJEU C-210/97 Akman 19 Nov. 1998  Art. 7
CJEU C-36/96 GŸnaydin 30 Sep. 1997  Art. 6(1)
CJEU C-98/96 Ertanir 30 Sep. 1997  Art. 6(1) + 6(3)
CJEU C-285/95 Kol 5 June 1997  Art. 6(1)
CJEU C-386/95 Eker 29 May 1997  Art. 6(1)
CJEU C-351/95 Kadiman 17 Apr. 1997  Art. 7
CJEU C-171/95 Tetik 23 Jan. 1997  Art. 6(1)
CJEU C-434/93 Ahmet Bozkurt   6 June 1995  Art. 6(1)
CJEU C-355/93 Eroglu 5 Oct. 1994  Art. 6(1)
CJEU C-237/91 Kus 16 Dec. 1992  Art. 6(1) + 6(3)
CJEU C-192/89 Sevince 20 Sep. 1990  Art. 6(1) + 13
CJEU C-12/86  Demirel 30 Sep. 1987  Art. 7 + 12
CJEU pending cases
CJEU C-123/17 Yšn pending  Art. 13
See further: ¤ 4.4

!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!

!!

CJEU judgments
CJEU C-171/13 Demirci a.o. 14 Jan. 2015  Art. 6(1)
CJEU C-485/07 Akdas 26 May 2011  Art. 6(1)
See further: ¤ 4.4

!!
!!

Dec. 3/80 of 19 Sept. 1980 on Social Security*
EC-Turkey Association Agreement Decision 3/80

OJ 2005 L 124 (into force 1 May 2006 (TCN: May 2008))*
Albania

UK opt in

OJ 2013 L 289/13 (into force 1 Jan. 2014)*
Armenia

OJ 2014 L 128/17 (into force 1 Sept. 2014)*
Azerbaijan

Mobility partnership signed in 2014*
Belarus

OJ 2013 L 281 (into force 1 Dec. 2014)*
Cape Verde

OJ 2011 L 52/47 (into force 1 March 2011)*
Georgia

EC proposes to lift visa requirements, March 2016

OJ 2004 L 17/23 (into force 1 Mar. 2004)

4.2 External Treaties: Readmission

*
Hong Kong

UK opt in

OJ 2004 L 143/97 (into force 1 June 2004 )*
Macao

UK opt in

negotiation mandate approved by Council*
Morocco, Algeria, and China

OJ 2010 L 287/52 (into force 1 Dec. 2010)*
Pakistan

OJ 2007 L 129 (into force 1 June 2007 (TCN: June 2010))*
Russia

UK opt in

OJ 2005 L 124/43 (into force 1 May 2005 )*
Sri Lanka

UK opt in
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Com (2012) 239 (into force 1 Oct. 2014)*
Turkey

Additional provisions as of 1 June 2016

OJ 2007 L 332 and 334  (into force 1 Jan. 2008 (TCN: Jan. 2010))*
Ukraine, Serbia, Montenegro, Bosnia, Macedonia and Moldova

UK opt in

Not published in OJ - only Press Release (18 March 2016)

CJEU judgments
CJEU T-192/16 N.F. 27 Feb. 2017  inadm.
See further: ¤ 4.4

!!

*
Turkey (Statement)

OJ 2013 L 289 (into force 1 Jan. 2014)*
Armenia: visa

OJ 2013 L 320/7 (into force 1 Sep. 2014)*
Azerbaijan: visa

council mandate to negotiate, Feb. 2011*
Belarus: visa

OJ 2011 L 66/1 (into force 24 Feb. 2011)*
Brazil: short-stay visa waiver for holders of diplomatic or official passports

OJ 2012 L 255/3 (into force 1 Oct. 2012)*
Brazil: short-stay visa waiver for holders of ordinary passports

OJ 2013 L 282/3 (into force 1 Dec. 2014)*
Cape Verde: visa

OJ 2004 L 83/12 (into force 1 May 2004 )*
China: Approved Destination Status treaty

OJ 2006 L 66/38 (into force 1 April 2006 )*
Denmark: Dublin II treaty

 (into force, May 2009)
Mauritius, Antigua/Barbuda, Barbados, Seychelles, St. Kitts and Nevis and Bahamas: visa abolition

 (into force 1 July 2013)
Moldova: visa

proposals to negotiate - approved by council Dec. 2013*
Morocco: visa

OJ 1999 L 176/36 (into force 1 March 2001)

4.3 External Treaties: Other

*
Protocol into force 1 May 2006*

Norway and Iceland: Dublin Convention

case law sorted in alphabetical order

Council mandate to renegotiate visa facilitation treaties, April 2011*
Russia: Visa facilitation

OJ 2002 L 114 (into force 1 June 2002)*
Switzerland: Free Movement of Persons

OJ 2008 L 83/37 (applied from Dec. 2008 )*
Switzerland: Implementation of Schengen, Dublin

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-317/01 & C-369/01

4.4 External Treaties: Jurisprudence

!!

4.4.1 CJEU Judgments on EEC-Turkey Association Agreement

interpr. of  Dec. 1/80
CJEU C-317/01 & C-369/01  Abatay & Sahin 21 Oct. 2003

 Art. 13 + 41(1)*
Direct effect and scope standstill obligation*
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-434/93!!
interpr. of  Dec. 1/80
CJEU C-434/93  Ahmet Bozkurt 6 June 1995

 Art. 6(1)*
Belonging to labour market*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-485/07!!
interpr. of  Dec. 3/80
CJEU C-485/07  Akdas 26 May 2011

 Art. 6(1)*
Supplements to social security can not be withdrawn solely on the ground that the beneficiary has moved out of the
Member State.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-210/97!!
interpr. of  Dec. 1/80
CJEU C-210/97  Akman 19 Nov. 1998

 Art. 7*
Turkish worker has left labour market.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-337/07!!
interpr. of  Dec. 1/80
CJEU C-337/07  Altun 18 Dec. 2008

 Art. 7*
On the rights of family members of an unemployed Turkish worker or fraud by a Turkish worker.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-275/02!!
interpr. of  Dec. 1/80
CJEU C-275/02  Ayaz 30 Sep. 2004

 Art. 7*
A stepchild is a family member.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-373/03!!
interpr. of  Dec. 1/80
CJEU C-373/03  Aydinli 7 July 2005

 Art. 6 + 7*
A long detention is no justification for loss of residence permit.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-462/08!!
interpr. of  Dec. 1/80
CJEU C-462/08  Bekleyen 21 Jan. 2010

 Art. 7(2)*
The child of a Turkish worker has free access to labour and an independent right to stay in Germany, if this child is
graduated in Germany and its parents have worked at least three years in Germany.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-436/09!!
interpr. of  Dec. 1/80
CJEU C-436/09  Belkiran 13 Jan. 2012

 deleted*
Case withdrawn because of judgment C-371/08 (Ziebell). Art. 14(1) of Dec. 1/80 does not have the same scope as
art. 28(3)(a) of the Directive on Free Movement.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-89/00!!
interpr. of  Dec. 1/80
CJEU C-89/00  Bicakci 19 Sep. 2000

*
Art 14 does not refer to a preventive expulsion measure.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-1/97!!
interpr. of  Dec. 1/80
CJEU C-1/97  Birden 26 Nov. 1998

 Art. 6(1)*
In so far as he has available a job with the same employer, a Turkish national in that situation is entitled to demand
the renewal of his residence permit in the host MS, even if, pursuant to the legislation of that MS, the activity
pursued by him was restricted to a limited group of persons, was intended to facilitate their integration into working
life and was financed by public funds.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-171/01!!
interpr. of  Dec. 1/80
CJEU C-171/01  Birlikte 8 May 2003

 Art. 10(1)*
Art 10 precludes the application of national legislation which excludes Turkish workers duly registered as
belonging to the labour force of the host MS from eligibility for election to organisations such as trade unions.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-467/02!!
interpr. of  Dec. 1/80
CJEU C-467/02  Cetinkaya 11 Nov. 2004

 Art. 7 + 14(1)*
The meaning of a “family member” is analogous to its meaning in the Free Movement Regulation.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-1/15!!
non-transp. of  Protocol
CJEU C-1/15  Comm. v. Austria 22 Sep. 2016

 Art. 41(1) - deleted*
Incorrect way of implementation by means of adjusting policy guidelines instead of adjusting legislation: the
European Commission withdraws its complaint.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-465/01!!
interpr. of  Dec. 1/80
CJEU C-465/01  Comm. v. Austria 16 Sep. 2004

 Art. 10(1)*
Austria has failed to fulfil its obligations by denying workers who are nationals of other MS the right to stand for
election for workers’ chambers: art. 10(1) prohibition of all discrimination based on nationality.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-92/07!!
interpr. of  Dec. 1/80
CJEU C-92/07  Comm. v. Netherlands 29 Apr. 2010

 Art. 10(1) + 13*
The obligation to pay charges in order to obtain or extend a residence permit, which are disproportionate
compared to charges paid by citizens of the Union is in breach with the standstill clauses of Articles 10(1) and 13 of
Decision No 1/80 of the Association.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-225/12!!
interpr. of  Dec. 1/80
CJEU C-225/12  Demir 7 Nov. 2013

 Art. 13*
Holding a temporary residence permit, which is valid only pending a final decision on the right of residence, does*

Newsletter on European Migration Issues – for JudgesNEMIS 2017/4 (Dec.) 33



N E M I S 2017/4
(Dec.)4.4: External Treaties: Jurisprudence: CJEU Judgments on EEC-Turkey Association

not fall within the meaning of Ôlegally residentÕ.

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-171/13!!
interpr. of  Dec. 3/80
CJEU C-171/13  Demirci a.o. 14 Jan. 2015

 Art. 6(1)*
Art. 6(1) mustbe interpretedasmeaningthat nationalsof a MSwhohavebeenduly registeredasbelongingto the
labour forceof that MSasTurkishworkerscannot,on thegroundthat theyhaveretainedTurkishnationality, rely
on Article 6 of Dec.3/80to objectto a residencerequirementprovidedfor by the legislationof that MSin order to
receive a special non-contributory benefit within the meaning of Article 4(2) of Reg. 1408/71 on social security .

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-12/86!!
interpr. of  Dec. 1/80
CJEU C-12/86  Demirel 30 Sep. 1987

 Art. 7 + 12*
No right to family reunification.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-221/11!!
interpr. of  Protocol
CJEU C-221/11  Demirkan 24 Sep. 2013

 Art. 41(1)*
The freedom to Ôprovide servicesÕ does not encompass the freedom to ÔreceiveÕ services in other EU Member States.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-256/11!!
interpr. of  Dec. 1/80
CJEU C-256/11  Dereci et al. 15 Nov. 2011

 Art. 13*
Rightof residenceof nationalsof third countrieswhoare family membersof Union citizens- Refusalbasedon the
citizen'sfailure to exercisethe right to freedomof movement- Possibledifferencein treatmentcomparedwith EU
citizenswhohaveexercisedtheir right to freedomof movement- EEC-TurkeyAssociationAgreement- Article 13 of
Decision No 1/80 of the Association Council - Article 41 of the Additional Protocol - 'Standstill' clauses.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-325/05!!
interpr. of  Dec. 1/80
CJEU C-325/05  Derin 18 July 2007

 Art. 6, 7 and 14*
Thereare two differentreasonsfor lossof rights: (a) a seriousthreat(Art 14(1)of Dec1/80),or (b) if heleavesthe
territory of the MS concerned for a significant length of time without legitimate reason.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-383/03!!
interpr. of  Dec. 1/80
CJEU C-383/03  Dogan (ErgŸl) 7 July 2005

 Art. 6(1) + (2)*
Return to labour market: no loss due to detention.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-138/13!!
interpr. of  Protocol
CJEU C-138/13  Dogan (Naime) 10 July 2014

 Art. 41(1)*
The languagerequirementabroad is not in compliancewith the standstill clausesof the AssociationAgreement.
Althoughthe questionwas also raised whetherthis requirementis in compliancewith the Family Reunification
Dir., the Court did not answer that question.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-136/03!!
interpr. of  Dec. 1/80
CJEU C-136/03  Dšrr & Unal 2 June 2005

 Art. 6(1) + 14(1)*
The procedural guarantees set out in the Dir on Free Movement also apply to Turkish workers.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-451/11!!
interpr. of  Dec. 1/80
CJEU C-451/11  DŸlger 19 July 2012

 Art. 7*
Art. 7 is alsoapplicableto family membersof Turkishnationalswhocanrely on theRegulation,whodonÕthavethe
Turkish nationality themselves, but instead a nationality from a third country.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-386/95!!
interpr. of  Dec. 1/80
CJEU C-386/95  Eker 29 May 1997

 Art. 6(1)*
On the meaning of Òsame employerÓ.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-453/07!!
interpr. of  Dec. 1/80
CJEU C-453/07  Er 25 Sep. 2008

 Art. 7*
On the consequences of having no paid employment.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-329/97!!
interpr. of  Dec. 1/80
CJEU C-329/97  Ergat 16 Mar. 2000

 Art. 7*
No loss of residence right in case of application for renewal residence permit after expiration date.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-355/93!!
interpr. of  Dec. 1/80
CJEU C-355/93  Eroglu 5 Oct. 1994

 Art. 6(1)*
On the meaning of Òsame employerÓ.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-98/96!!
interpr. of  Dec. 1/80
CJEU C-98/96  Ertanir 30 Sep. 1997

 Art. 6(1) + 6(3)*
On interpretation of Art 45 TFEU*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-91/13!!
interpr. of  Dec. 1/80
CJEU C-91/13  Essent 11 Sep. 2014

 Art. 13*
Thepostingby a Germancompanyof Turkishworkersin theNetherlandsto work in theNetherlandsis not affected
by the standstill-clauses.However,this situation falls within the scopeof art. 56 and 57 TFEU precludingsuch
making available is subject to the condition that those workers have been issued with work permits.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-65/98!! CJEU C-65/98  EyŸp 22 June 2000
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interpr. of  Dec. 1/80  Art. 7*
On the obligation to co-habit as a family.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-561/14!!
interpr. of  Protocol
CJEU C-561/14  Genc (Caner) 12 Apr. 2016

 Art. 41(1)*
A national measure,makingfamily reunificationbetweena Turkishworker residinglawfully in the MS concerned
andhis minor child subjectto theconditionthat thelatter have,or havethepossibilityof establishing,sufficientties
with Denmarkto enablehim successfullyto integrate,whenthechild concernedandhis other parentresidein the
Stateof origin or in anotherState,and the applicationfor family reunificationis mademorethan two yearsfrom
the dateon which the parentresidingin the MS concernedobtaineda permanentresidencepermit or a residence
permit with a possibilityof permanentresidenceconstitutesa ÔnewrestrictionÕ,within the meaningof Art. 13 of
Decision 1/80. Such a restriction is not justified.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-14/09!!
interpr. of  Dec. 1/80
CJEU C-14/09  Genc (Hava) 4 Feb. 2010

 Art. 6(1)*
On the determiningcriteria of the conceptworker and the applicability of thesecriteria on both EU and Turkish
workers.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-268/11!!
interpr. of  Dec. 1/80
CJEU C-268/11  GŸhlbahce 8 Nov. 2012

 Art. 6(1) + 10*
A MS cannot withdraw the residence permit of a Turkish employee with retroactive effect.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-36/96!!
interpr. of  Dec. 1/80
CJEU C-36/96  GŸnaydin 30 Sep. 1997

 Art. 6(1)*
Turkishnationalwhohasbeenlawfully employedin a MemberStatefor an uninterruptedperiodof morethanthree
years in a genuineand effectiveeconomicactivity for the sameemployerand whoseemploymentstatusis not
objectivelydifferent to that of other employeesemployedby the sameemployeror in the sectorconcernedand
exercising identical or comparable duties, is duly registered.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-374/03!!
interpr. of  Dec. 1/80
CJEU C-374/03  GŸrol 7 July 2005

 Art. 9*
On the right to an education grant for study in Turkey.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-4/05!!
interpr. of  Dec. 1/80
CJEU C-4/05  GŸzeli 26 Oct. 2006

 Art. 10(1)*
The rights of the Ass. Agr. apply only after one year with same employer.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-351/95!!
interpr. of  Dec. 1/80
CJEU C-351/95  Kadiman 17 Apr. 1997

 Art. 7*
On the calculation of the period of cohabitation as a family.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-7/10 & C-9/10!!
interpr. of  Dec. 1/80
CJEU C-7/10 & C-9/10  Kahveci & Inan 29 Mar. 2012

 Art. 7*
Themembersof the family of a Turkishworkerduly registeredasbelongingto the labour forceof a MemberState
can still invoke that provision once that worker has acquired the nationality of the host MemberStatewhile
retaining his Turkish nationality.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-285/95!!
interpr. of  Dec. 1/80
CJEU C-285/95  Kol 5 June 1997

 Art. 6(1)*
On the consequences of conviction for fraud*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-188/00!!
interpr. of  Dec. 1/80
CJEU C-188/00  Kurz (Yuze) 19 Nov. 2002

 Art. 6(1) + 7*
On the rights following an unjustified expulsion measure*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-237/91!!
interpr. of  Dec. 1/80
CJEU C-237/91  Kus 16 Dec. 1992

 Art. 6(1) + 6(3)*
On stable position on the labour market*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-303/08!!
interpr. of  Dec. 1/80
CJEU C-303/08  Metin Bozkurt 22 Dec. 2010

 Art. 7 + 14(1)*
Art. 7 meansthat a Turkishnationalwhoenjoyscertainrights,doesnot losethoserights on accountof his divorce,
which took place after those rights were acquired.
By contrast,Art. 14(1) doesnot precludea measureordering the expulsionof a Turkish national who has been
convictedof criminal offences,providedthat his personalconductconstitutesa present,genuineand sufficiently
seriousthreatto a fundamentalinterestof society.It is for thecompetentnationalcourt to assesswhetherthat is the
case in the main proceedings.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-340/97!!
interpr. of  Dec. 1/80
CJEU C-340/97  Nazli 10 Feb. 2000

 Art. 6(1) + 14(1)*
On the effects of detention on residence rights.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-294/06!!
interpr. of  Dec. 1/80
CJEU C-294/06  Payir 24 Jan. 2008

 Art. 6(1)*
Residence rights do not depend on the reason for admission.*
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-484/07!!
interpr. of  Dec. 1/80
CJEU C-484/07  Pehlivan 16 June 2011

 Art. 7*
Family membermarriesin first 3 yearsbut continuesto live with Turkishworker.Art. 7 precludeslegislationunder
which a family memberproperly authorisedto join a Turkish migrant worker who is already duly registeredas
belongingto thelabour forceof that Statelosestheenjoymentof therights basedon family reunificationunderthat
provisionfor thereasononly that,havingattainedmajority,heor shegetsmarried,evenwhereheor shecontinues
to live with that worker during the first three years of his or her residence in the host Member State.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-349/06!!
interpr. of  Dec. 1/80
CJEU C-349/06  Polat 4 Oct. 2007

 Art. 7 + 14*
Multiple convictions for small crimes do not lead to expulsion.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-242/06!!
interpr. of  Dec. 1/80
CJEU C-242/06  Sahin 17 Sep. 2009

 Art. 13*
On the fees for a residence permit.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-37/98!!
interpr. of  Protocol
CJEU C-37/98  Savas 11 May 2000

 Art. 41(1)*
On the scope of the standstill obligation.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-230/03!!
interpr. of  Dec. 1/80
CJEU C-230/03  Sedef 10 Jan. 2006

 Art. 6*
On the meaning of Òsame employerÓ.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-192/89!!
interpr. of  Dec. 1/80
CJEU C-192/89  Sevince 20 Sep. 1990

 Art. 6(1) + 13*
On the meaning of stable position and the labour market.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-228/06!!
interpr. of  Protocol
CJEU C-228/06  Soysal 19 Feb. 2009

 Art. 41(1)*
On the standstill obligation and secondary law.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-652/15!!
interpr. of  Dec. 1/80
CJEU C-652/15  Tekdemir 29 Mar. 2017

 Art. 13*
Art. 13 mustbeinterpretedasmeaningthat theobjectiveof efficientmanagementof migrationflowsmayconstitute
an overriding reasonin thepublic interestcapableof justifyinga nationalmeasure,introducedafter theentry into
force of that decisionin the MemberStatein question,requiring nationalsof third countriesunder the ageof 16
yearsold to hold a residencepermit in order to enter and residein that MemberState.Sucha measureis not,
however,proportionate to the objectivepursuedwhere the procedurefor its implementationas regards child
nationalsof third countriesborn in the MS in questionand one of whoseparentsis a Turkish worker lawfully
residingin that MS,suchastheapplicantin themainproceedings,goesbeyondwhatis necessaryfor attainingthat
objective.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-171/95!!
interpr. of  Dec. 1/80
CJEU C-171/95  Tetik 23 Jan. 1997

 Art. 6(1)*
On the meaning of voluntary unemployment after 4 years.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-300/09 & C-301/09!!
interpr. of  Dec. 1/80
CJEU C-300/09 & C-301/09  Toprak/Oguz 9 Dec. 2010

 Art. 13*
On the referencedateregardingtheprohibition to introducenewrestrictionsfor Turkishworkersand their family
members.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-502/04!!
interpr. of  Dec. 1/80
CJEU C-502/04  Torun 16 Feb. 2006

 Art. 7*
On possible reasons for loss of residence right.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-16/05!!
interpr. of  Protocol
CJEU C-16/05  Tum & Dari 20 Sep. 2007

 Art. 41(1)*
On the scope of the standstill obligation.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-186/10!!
interpr. of  Protocol
CJEU C-186/10  Tural Oguz 21 July 2011

 Art. 41(1)*
Article 41(1) mustbe interpretedas meaningthat it maybe relied on by a Turkishnational who, having leaveto
remainin a MemberStateon conditionthat he doesnot engagein any businessor profession,neverthelessenters
into self-employmentin breachof that conditionand later appliesto the national authoritiesfor further leaveto
remain on the basis of the business which he has meanwhile established.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-508/15!!
interpr. of  Dec. 1/80
CJEU C-508/15  Ucar 21 Dec. 2016

 Art. 7*
Art 7 mustbe interpretedas meaningthat that provisionconfersa right of residencein the hostMS on a family
memberof a Turkishworker, who hasbeenauthorisedto enter that MS, for the purposesof family reunification,
and who, from his entry into the territory of that MS, has lived with that Turkishworker, evenif the period of at
least threeyearsduring which the latter is duly registeredas belongingto the labour force doesnot immediately
follow the arrival of the family member concerned in the host MS, but is subsequent to it.

*
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-187/10!!
interpr. of  Dec. 1/80
CJEU C-187/10  Unal 29 Sep. 2011

 Art. 6(1)*
Art. 6(1) must be interpretedas precluding the competentnational authorities from withdrawing the residence
permit of a Turkishworker with retroactiveeffectfrom the point in time at which therewasno longer compliance
with the ground on the basis of which his residencepermit had beenissuedunder national law if there is no
questionof fraudulentconducton the part of that worker and that withdrawal occursafter the expiry of the one-
year period of legal employment.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-371/08!!
interpr. of  Dec. 1/80
CJEU C-371/08  Ziebell or …rnek 8 Dec. 2011

 Art. 14(1)*
DecisionNo 1/80 doesnot precludean expulsionmeasurebasedon groundsof public policy from being taken
againsta Turkishnational whoselegal statusderivesfrom the secondindentof the first paragraphof Article 7 of
that decision,in so far as the personalconductof the individual concernedconstitutesat presenta genuineand
sufficientlyseriousthreataffectinga fundamentalinterestof thesocietyof thehostMemberStateandthat measure
is indispensablein order to safeguardthat interest.It is for the national court to determine,in the light of all the
relevant factors relating to the situation of the Turkish national concerned,whethersucha measureis lawfully
justified in the main proceedings.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-123/17!!

4.4.2 CJEU pending cases on EEC-Turkey Association Agreement

interpr. of  Dec. 1/80
CJEU C-123/17  Yšn

 Art. 13*
Meaningof thestandstillclauseof Art 13 Dec1/80andArt 7 Dec2/76 in relation to the languagerequirementof
visa for retiring spouses.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=T-192/16!!

4.4.3 CJEU Judgments on Readmission Treaties

validity of  EU-Turkey Statement
CJEU T-192/16  N.F. 27 Feb. 2017

 inadm.*
Applicant claims that the EU-TurkeyStatementconstitutesan agreementthat produceslegal effectsadversely
affectingapplicantsrights andinterestsastheyrisk refoulementto Turkeyandsubsequentlyto Pakistan.Theaction
is dismissed on the ground of the CourtÕs lack of jurisdiction to hear and determine it.
Two other identical cases T-193/16 (N.G.) and T-257/16 (N.M.) were also declared inadmissable.

*
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