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Foreword

“Visa Policy of Member States and the EU Towards Turkish Nationals After
Soysal” written by Prof. Kees Groenendijk and Prof. Elspeth Guild, two
distinguished scholars in the area of European Immigration Law and published
in March 2010 aimed to describe the legal implications of the Soysal judgment.
The paper drew attention to how EU Member States have implemented the
Soysal judgment in their jurisdictions with regards to the national law on
short stay visas for Turkish nationals as of 1 January 1973 or a later accession
date; it also covers political debate on Soysal along with legal and administrative
changes following Soysal.

TOBB (Union of Chambers and Commodity Exchanges of Turkey) and IKV
(Economic Development Foundation), which have frequently brought up
the grave problems related to the Schengen visa requirements imposed on
the Turkish citizens have undertaken extensive work to address this issue.

The first edition of the book was made available to scholars, experts, diplomats,
bureaucrats both in Turkey and the EU by Economic Development Foundation
(IKV) established in 1965, the first Turkish NGO working specifically in the
field of Turkey-EU relations in order to fill the lacuna in this field and it helped
to bridge the gap between knowledge and practice in a most-debated yet
little known area. This publication was referred to by relevant circles in
understanding better the visa issue at EU and Member State level. Some
Member States’ national courts have also taken extremely important decisions
in line with the judgments of the European Court of Justice. Our purpose
to provide a useful source for tracking the changes that occurred after the
Soysal judgment prompted us to update the book taking into account current
legal and policy changes both in Turkey and the EU. Although there is
progress, there is still ample room for improvement.

We sincerely hope that the judgments of the European Court of Justice will
be respected by the Member States and the second edition of “Visa Policy
of Member States and the EU Towards Turkish Nationals After Soysal” will be
useful for all parties interested and will provide an important reference for
prospective studies and debates as well as contribute to the solution of this
problem.

Prof. Dr. Halik KABAALIOGLU, (L.M. (Columbia); LL.M. (Brussels)
President, Economic Development Foundation

Dean, Faculty of Law, Yeditepe University; Jean Monnet Professor of EU Law
Vice President, European Law Faculties Association (ELFA)
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Chapter 1:
Introduction

The Historical Context

After four years of negotiations, on 12 September 1963 the European Economic
Community and its six original Member States in Ankara signed the Association
Agreement with Turkey. A year before the EEC had signed its first association
agreement with Greece. The EEC Member States wanted to avoid difference
in treatment between the two Mediterranean countries that both were
members of NATO. In 1961 the Wall in Berlin had been built, effectively
stopping the constant flow of workers from Eastern Europe to West Germany.
Thus that Member State had to look for foreign workers elsewhere. At the
time, Turkey played an important role in the defense of South Eastern Europe
against the threat from the Soviet Union.

The Dutch Minister of Foreign Affairs, Luns, acting at the occasion of the
signing of the Ankara Association Agreement as the chairman of the EEC
Council of Minister, spoke about the diversity in Europe as a source of its
originality. ‘The movement of European integration has begun and has to
be continued with respect for this diversity’. The Turkish minister of Foreign
Affairs, Erkin, stated that the political aspect of the Agreement was as important
as its economical side. He referred to the Turkish membership of the OECD,
the Council of Europe and NATO. In 1963 almost 36,000 Turkish workers
were employed in Germany, 5,600 in Belgium and 700 in the Netherlands
(Groenendijk 1996:101)

The Ankara Agreement (the Agreement) aimed to promote the continuous
and balanced strengthening of trade and economic relations between
Turkey and the EEC. This includes progressively securing the free movement
of workers (Article 12), the abolition of restrictions on freedom of
establishment (Article 13) and the abolition of the freedom to provide
services (Article 14). The Contracting Parties agreed to be guided by the
corresponding provisions in the EEC Treaty for the purpose of establishing
those three freedoms. The Agreement provided for three stages: a preparatory
stage, a transitional stage of not more than twelve years during which a
customs union would be progressively established between Turkey and the
Community and a final stage.
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In 1970 the Parties signed a Protocol to the Agreement with more
detailed rules. The Protocol provided in Article 36 that the freedom of
movement for workers between the EEC Member States and Turkey
would be secured by progressive stages between the end of the twelfth
and the twenty-second year after the entry into force of the Agreement,
i.e. between 1976 and 1986. The Association Council should decide on the
necessary rules. Indeed the Council agreed on three occasions on more
detailed ruled on the status of workers from the parties: in Council Decision
2/76, Council Decision 1/80 and Council Decision 3/80. However, the free
movement of workers was not established in 1986. With regard to the right
to establishment and the provision of services the Protocol in Article 41 only
provided for a standstill clause: ‘The Contracting Parties shall refrain from
introducing between themselves any new restriction on the freedom of establishment
and the freedom to provide services.’ So far, the Association Council has not
used its competence to determine the timetable and rules for the progressive
abolition of restriction on those freedoms.

Over the years, the number of states bound by the rules on the association
with Turkey increased with the widening of the EU. The states that acceded
to the EEC or later to the EU on the moment of accession were bound by
the Ankara Association Agreement and the rules adopted on the basis of that
agreement, being part of the acquis communautaire. In 2004 the European
Council decided on the commence-ment of the accession negotiations with
Turkey. The actual negotiations on the first series of chapters started in October
2006."

The EC Court of Justice has played an important role in interpreting rules
based on the Association Agreement. Since 1987 the Court in more than 50
judgments has explained and developed those rules. Those cases arose in
four Member States: Germany, the Netherlands, Austria and the UK. A list
of all judgments is to be found in Annex C. Most of those judgments (47)
relate to the three Decisions on workers. Four relate to the standstill clause
and the freedom of establishment. The judgment in the Soysal case of 19
February 2009 is the second one on the free provision of services. The Soysal
judgment is the first one on the issue whether requiring visas of Turkish
nationals, desiring to travel to the EU, is compatible with the Association
rules.

1 The European Commission in its 2004 report on Turkey’s progress towards accession suggested that ‘permanent safeguards’ for the free
movement of workers could be considered, see COM(2004) 656 final of 6 October 2004, p. 10. There has been no follow-up to this isolated
suggestion.

2 (C-228/06, 19.02.2009.
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Turkish nationals may well acquire rights under the directives and regulation
adopted under Title VI of the Treaty on the Functioning of the EU (TFEU).
Those measures supplement the rights of Turkish nationals under the Association
Agreement (C-294/06 Payir, [2008] ECR 1-203). They cannot restrict the
rights acquired under the EC-Turkey association rules (C-337/07 Altun, [2008]
ECR 1-10323 and Soysal).

The Demographic Context

Since 1963 the number of Turkish nationals resident in the Member
States increased considerably. The data provided by national statistical
offices and by Eurostat underestimate the actual number of Turkish nationals
because those persons who have acquired the nationality of a Member State
whilst retaining their Turkish nationality or who are born as dual nationals
are not counted in the statistics on foreign nationals. In the table below we
present the available data on Turkish nationals registered with Turkish consulates
in the Member States in 2006 and the Eurostat data on resident Turkish
nationals in 2008 published by Eurostat.

From the data in this table it appears that in Germany, Austria and Switzerland
the number of Turkish nationals in the Turkish registers is almost equal to the
numbers registered by the state of residence. In France, the Netherlands,
Denmark and Sweden the number of Turkish nationals registered as such in
the host Member States is half or even less of the number registered by the
Turkish authorities. This is an indication that in those four Member States a
large share of the resident Turkish nationals are dual nationals, having acquired
the nationality of that Member State at birth or naturalisation. In the other
three states, apparently, only a small minority of the Turkish nationals has
acquired the nationality of their state of residence whilst retaining their
original nationality. According to the Eurostat data in total 2.4 million
Turkish nationals are living in the EU, making up 8% of all registered third-
country nationals resident in the EU. From data provided by the Turkish
authorities it appears that that number actually may be close to 3 million.
Approximately 75% of the Turkish nationals living outside Turkey live in the
EU.
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Table 1: Turkish nationals resident in EU Member States and Switzerland

Turkey (2006) Eurostat (2008)
Germany 1.740,000 1.830.000
France 425,000 221.000
Netherlands 365,000 94.000
Austria 115,000 109.000
Switzerland 75,000 73.000
Sweden 65,000 <30.000
Denmark 55,000 29.000
UK 55,000 n.d.
Greece 50,000 n.d.
Belgium 40,000 n.d.
Italy 15,000 n.d.
Romania 12,000 n.d.
Finland 7,000 n.d.
Poland 2,500 n.d.

Research Questions and Methodology

Several Member States introduced the requirement for Turkish nationals to
have a visa for short visits in the 1980s. Ever since, the issue of visa has been
an urgent practical question for many Turkish nationals, intending to do
business, visit family members or friends or study in the EU. Our study focuses
on the possible effects of the Soysal judgment on the visa rules and practices
of the Member States. The data in the table above allowed us to select the
Member States where the Soysal judgment could have the most impact,
considering the number of Turkish nationals living in that state.

The aim of this study is to describe the legal implications of the Soysal
judgment, the implementation and the impact of the judgment in
Member States, the follow-up of the judgment in EU institutions and to
reflect on possible implications of the judgment for the EU visa policy
towards Turkey.

We asked experts in eleven EU Member States (Austria, Belgium, Denmark,
Finland, France, Germany, Ireland, Italy, the Netherlands, Romania and the
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UK) and in Turkey to provides with answers to the following questions:

e What were the national rules on visas for Turkish nationals in force in your
Member State on 1 January 1973 or at the later date of its accession were
Turkish nationals exempted from the short stay visa obligation?

¢ Was a bilateral or multilateral agreement on short stay visas in force between
your Member State and Turkey on the relevant date mentioned and if so, to
what extent did the agreement(s) provide for exemption of Turkish nationals
from the visa obligation?

e Does your Member State actually exempt Turkish nationals from the visa
obligation and did this practice change after the Soysal judgment?

The experts were also asked to report on national case law implementing
the Soysal judgment in the Member State (or failing to do so), on legal
publications in the State on the Soysal judgment and whether the Soysal
judgment or possible liberalization of the EU visa policy regarding Turkish
nationals had been the subject of debate or questions in the national
parliament.

The answers we received for the first edition relate to the situation in February
2010, one year after the Soysal judgment. For the second edition we asked
the experts in May 2011 for an update on any political, legal or judicial
developments concerning the follow-up and implementation of the Soysal
judgment. We are most grateful to the experts for their quick and informative
answers to our questionnaire. The names of the participating experts are
mentioned in Annex B. We also acknowledge the kind financial support by
Prof. Dr. Hallk Kabaalioglu of the Yeditepe University in Istanbul for this part
of the study.

Our report begins with a summary of the facts of the case and the findings
of the Soysal judgment (chapter 2). In chapter 3 the relevant international
agreements on visas for Turkish nationals are discussed. The follow-up of the
Soysal judgment in Member States is analyzed in chapter 4 and the follow-
up in EU institutions in chapter 5. The visa policy of Turkey regarding EU
nationals is summarized in chapter 6 and a short overview of the EU visa
policy with regard to candidate Member States, neighboring states and
Turkey is presented in chapter 7. In the final chapter we present our main
conclusions and recommendations.
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Chapter 2:
Soysal Case and Judgment

Introduction

Since the late 1980s, cases regarding the scope of the Agreement and its
subsidiary legislation began to arrive before the European Court of Justice
(EC)). Following the landmark judgment Demirel,? Turkish nationals seeking
to enjoy residence rights, employment entitlements, access to the EU
territory and protection from expulsion increasingly began to rely on
the Agreement and subsidiary legislation to support their claims. While
not always successful, nonetheless the jurisprudence of the ECJ has come to
constitute an increasingly important source of law regarding the treatment
of Turkish nationals across the EU.

The Soysal decision (see Annex H or [2009] ECR p. 1031 for the full text of
the judgment), while not so surprising as regards the reasoning and outcome
in light of the constant jurisprudence of the ECJ on the Agreement does,
however, extend the logic of the application of the Agreement to the field
of service provision. On this basis, there is a right of access by Turkish nationals
to move to the territory of the EU for this purpose on the basis of that
legislation which applied to service providers at the time when the provisions
on Services became effective - 1973 for all the original Member States and
Denmark, Ireland and the UK which joined the EU on 1 January 1973 - and
on the date of accession for the remaining Member States.

What does this case mean? In order to analyze the decision and in the
following chapters to move to its implications for other Member States of
the EU than Germany against which the case was brought, | will divide it
into the following parts:

¢ The facts;

e The Agreement;

¢ The finding;

e The personal and material scope of the right;
e The question- service providers too?

3 12/86 ECR [1987] 3719.




ikv_visaPolicy1_26.sf.fh11 9/12/11 6:11 PM Page 16

Composite

VISA POLICY OF MEMBER STATES AND THE EU TOWARDS TURKISH NATIONALS AFTER SOYSAL

CHAPTER 2: SOYSAL CASE AND JUDGMENT

The Facts

In 1980 Germany introduced a visa requirement for all Turkish nationals
seeking entry into Germany. However, until 2000 Germany easily issued visas,
including to Turkish lorry drivers moving goods between Turkey and Germany.
However, from 2001 and 2002 onwards it became increasingly difficult for
these lorry drivers to renew their visas to continue their professional activities.
Many were flatly refused new visas making it impossible for them to continue
to work the Turkey-Germany routes. Two Turkish lorry drivers, Mr. Soysal and
Mr. Savatli were refused visas to drive to Germany. They appealed against
the refusal to the administrative court in Berlin on the basis that under the
Agreement it was unlawful for Germany to require them to obtain visas to
travel to Germany at all, at least in their capacity as lorry drivers.

The Agreement

In 1963 the EC and Turkey signed the Agreement which aimed to promote
the continuous and balanced strengthening of trade and economic relations
between them. This includes progressively securing the free movement of
workers (Article 12); the abolition of restrictions on freedom of establishment
(Article 13) and the abolition of the freedom to provide services (Article 14).
For the purposes of the judgment Article 14 is particularly important as it
states:

‘The Contracting Parties agree to be guided by Articles 55, 56 and 58 to
65 of the Treaty establishing the Community [now: Articles 51, 52 and
54 to 61 TFEU] for the purpose of abolishing restrictions on freedom to
provide services between them.’

An Additional Protocol (the Protocol) entered into force on 1 January 1973
which included at Article 41(1) that ‘the Contracting Parties shall refrain from
introducing between themselves any new restrictions on the freedom of
establishment and the freedom to provide services'. This is generally known
as a standstill clause as what it does is freeze legislation as at the date of the
entry into force of the provision preventing either party from making the
conditions more onerous for the exercise of the activity.

However, across Europe, from 1973 onwards, Member State after Member
State has introduced new restrictions on access to their territory for
Turkish nationals in the forms of visa requirements. Most of the States we
study here have introduced complicated and time consuming rules on getting
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visas, increased amounts of money which individual must have to get visas
etc. since the entry into force of the Agreement. The problem of the Turkish
lorry drivers is not an isolated one; it affects all Turkish nationals coming to
EU Member States (see chapter 7).

So the question arose, does the Additional Protocol prohibit the
introduction of these new measures by Member States which have the
consequence of making the exercise of service provision more difficult
for Turkish nationals seeking to come to the EU?

The Finding

The ECJ noted that it has jurisdiction to hear cases regarding the meaning
of the Agreement contrary to the claims of some Member States regarding
competence in Sevince.? It confirmed its jurisprudence that Article 41(1) of
the Protocol has direct effect in the Member States in Abatay and Others.?
The reason for this is that the provision is clear, precise and unconditional
as regards its intentions and effects. Member States are in no doubt as to
what the scope of the standstill clause is or what it entails. It requires the
Member States not to act, a matter which the EC] considered fairly simple
for Member States to understand and apply. The effect of this part of the
finding is that a Turkish national seeking to go to any EU Member State is
entitled to rely directly on Article 41(1) of the Protocol to defeat any provision
of national law which fails to comply with the standstill obligation (Tiim and
Dari).® This is important as the direct effect of the standstill means that
Member States cannot justify obstacles which have been placed in the way
of movement of Turkish service providers on the basis of national law which
has been adopted since the relevant date. Instead, the offending national
law has to be set aside, even by the courts and the correct national law, that
which was in effect at the relevant date substituted, even by the national
court for that on which the State relies.

What does this mean? Quite simply, Member States must apply the law on
access to the territory and service provision for Turkish nationals which applied
on 1 January 1973 if they are original or first enlargement Member States
or at the date of accession for all the rest.

4 ¢-192/89 [1990] ECR 1-3461.
5 6-317/01 and C-369/01 [2003] ECR I-12301.
6 0-16/05 [2007] ECR 1-7415.
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What does this not mean? It does not mean that Turkish nationals have an
EU right to service provision in the EU. National law applies, but it is that
national law which was in force at the relevant date.

The next question is whether a visa requirement is in fact an additional
obstacle to a Turkish service provider seeking to go to exercise services in
Germany. Here the ECJ was quite clear: visa requirements interfere with the
actual exercise of service provision because of the additional and recurrent
administrative and financial burdens involved in obtaining such a visa and
its limited time validity. Further, as in the cases of Mr. Soysal and Mr. Savatl,
where the visa was refused they could not exercise service provision at all
(para 55). So it is now recognised by the ECJ, visa requirements restrict
economic freedoms.

The German authorities were concerned, however, that the visa requirement
for Turkish service providers was a requirement of EU law as Turkey is on the
black list of the EU’s Visa Regulation 539/2001 (as amended). The EC] had
no difficulty with this argument — it merely confirmed its constant jurisprudence
that international agreements of the EU take priority over secondary Community
legislation. Thus the Protocol must be applied and the Visa Regulation
disapplied as regards Turkish service providers.

So simply put, the Soysal judgment gives a personal right to any Turkish
national who wishes to come to the EU to provide services to enjoy access
to the territory of any Member State on the basis of the same conditions
which applied either in 1973 or on the date when the relevant Member State
joined the EU. This includes the right not to have to obtain a visa to go to
the Member State in question if such a requirement did not exist at the
relevant time.

The Personal and Material Scope

In order to benefit directly from the judgment the individual must be:

e A Turkish national - this is a matter for the Turkish authorities to determine
and is evidenced by a passport;

e A service provider.

The Agreement provides at Article 14 (above) that the meaning of service

provision is to be guided by the equivalent in the TFEU. Here Article 57 TFEU
states that:
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‘services shall be considered to be ‘services’ within the meaning of the
Treaties where they are normally provided for remuneration, in so far as
they are not governed by the provisions relating to freedom of movement
for good, capital and persons. ‘Services’ shall in particular include:
(a) activities of an industrial character;

(b) activities of a commercial character;

(c) activities of craftsmen;

(d) activities of the professions.

Without prejudice to the provisions of the Chapter relating to the right
of establishment, the person providing a service may, in order to do so,
temporarily pursue his activity in the Member State where the service is
provided, under the same conditions as are imposed by that State on its
own nationals.’

This must be applied to the meaning of service provider for the purposes of
the Protocol. This means that Member States can apply for instance the same
restrictions which apply to their own nationals as regards qualifications and
regulated professions. Further, where an individual is employed by a Turkish
enterprise and the enterprise seeks to send the individual from Turkey to a
Member State to carry out services for it (such as in the case of the lorry
drivers in Soysal who were actually employees of a company), the business
enjoys the right of service provision on the basis of the national rules at the
relevant date. Thus it is entitled to send its workers to the EU Member State
to provide the service under the same conditions as those which applied in
1973 or the otherwise relevant date (Rush Portuguesa).”

For example, if a Turkish national seeks to go to a Member State to provide
services in the form of negotiating the purchase of goods, he or she is a
service provider. If the individual goes to a Member State to install a computer
program working free lance, he or she is a service provider. If he or she goes
to a Member State as a free lance reporter to write an article for a journal
or make a film, he or she is probably a service provider. If however, the Turkish
national in any of the above situations is working for a Turkish company and
is an employee paid to carry out the work as part of his or her employment
contract then the employer is the service provider and the individual is the
means through which the service is carried out.

So, self-employed Turkish nationals are entitled to benefit from the standstill
on new restrictions on service provision. The Turkish employees of Turkish

7 6-113/89 [1990]ECR I-1417.
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companies who are being sent to an EU Member State to carry out
service provision for their employer also enjoy the benefit of the standstill
provision through the exercise by the employer of a service provision
activity. However, workers who are not being sent to an EU Member State
for service provision cannot enjoy the benefit of the standstill. Family members
cannot benefit from the standstill unless under national law at the relevant
date they were included.

Another point is worth bearing in mind, the standstill condition applies not
only to the substantive conditions which a Member State may apply to access
for Turkish nationals for service provision such as a visa condition. It also
applied to procedural conditions - so appeal rights and other matters related
to procedure are also subject to the standstill obligation (para 50).

The Question - Service Providers Too? - To be answered by
the Court

The wider implications of Soysal do not end with service providers. The reason
for this is that the from the very beginning Community law provided that
rules on the freedom to provide services covered not only persons providing
services but recipients of services as well. Article 1(1) of Directive 64/221
provided:

‘The provisions of this Directive shall apply to any national of a Member
State who resides in or travels to another Member State of the Community,
either in order to pursue an activity as an employed or self-employed
person, or as a recipient of services.”®

Moreover, the ECJ has consistently held that the right contained in Article
57 TFEU also includes the right of individuals to go to receive services. From
as early as 1984 the ECJ confirmed this as an inherent part of the right of
service provision:

‘In order to enable services to be provided, the person providing the
service may go to the Member State were the person for whom it is
provided is established or else the latter may go to the state in which the
person providing the service is established. Whilst the former is expressly
mentioned in the third paragraph of [Article 54 TFEU], which permits the

8 Council Directive 64/221/EEC of 25 February 1964 on the co-ordination of special measures concerning the movement and residence of
foreign nationals which are justified on grounds of public policy, public security or public health, 0J 4 April 1964 No. 56, p. 850-857
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person providing the service to pursue his activity temporarily in the
Member State where the service is provided the latter is the necessary
corollary thereof, which fulfils the objective of liberalizing all gainful activity
not covered by free movement of goods, persons and capital’ (Luisi and
Carbone).’

The ECJ has not resiled from this position and indeed consolidated it in 2003
‘the freedom to provide services involves not only the freedom of the provider
to offer and supply services to recipients in a Member State other than that
in which the supplier is located but also the freedom to receive or to benefit
as recipient from the services offered by a supplier established in another
Member State without being hampered by restrictions.” (Gambelli)."°

If the ECJ’s position in Soysal is consistent, then the application of Article 14
of the Agreement to Article 41(1) of the Protocol means that this jurisprudence
also applies to the EC Turkey Agreement. If this is the case, as would seem
so, then any Turkish national seeking to go to a Member State as a recipient
of services is also entitled to benefit from the standstill on new obstacles to
movement. The ECJ has recognized, for instance, tourists, as recipients of
services within the meaning of the TFEU. Thus for almost all Turkish nationals
coming temporarily to the EU and not planning to take up employment,
the visa requirement may now be an additional obstacle, in so far as it
did not exist at the relevant date for the Member State in question,
which is not permitted by Article 41(1) of the Protocol. This is the most
developed of the possible meanings of the Soysal judgment and needless
to say the least popular among most Member State Interior and Justice
Ministries.

As will be explained in Chapter 4 several national courts in Germany and
the Netherlands have given rulings on this issue. However, in April 2011
a German court has made a reference to the Court of Justice exactly on
this issue. The national court referred the question whether Article 41
of the Protocol also applies to Turkish tourist and family visitors coming
to Germany."!

9 Joined cases 286/32 & 26/83 [1984] ECR 377.
10 ¢-243/01 [2003] ECR I-5145.
™ Gase C-221/11 Demirkan.
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Chapter 3:
Relevant International Agreements on
Visa Freedom

Bilateral Agreements

Nine of the eleven EU Member States covered by this study concluded a
bilateral visa agreement with Turkey: Italy in 1951, Germany in 1953, the
Netherlands in 1953, Finland in 1954, France in 1954, Ireland in 1955,
Belgium in 1956, the UK in 1960 and Romania in 1968. All these agreements
provided for visa free travel for nationals of the parties to the territory of the
other with limited exceptions. Finland had such an agreement but denounced
it in 1976, thus before its accession to the EC. The 1968 bilateral agreement
between Romania and Turkey was replaced by a new bilateral agreement in
2004, apparently because Romania had to comply with the EU Visa Regulation
as part of the acquis communautaire. The new agreement abolished the visa
freedom and provided exemption of the visa obligation for a few special
categories only. One of those categories is: Romanian and Turkish nationals
with a valid residence permit issued by a member of the European Union,
Switzerland, Canada, USA or Japan, can enter and remain in the territory of
the other Contracting Party without a visa for a period of up to 30 days.

The bilateral agreements between Turkey and the UK, Belgium, France,
Germany, Ireland, Italy and the Netherlands all seven were in force in 1973.
All agreements except the UK one, however, have a clause that excepts
nationals traveling for the purpose to exercise professional activities. The
Dutch-Turkish agreement provides that nationals of both countries coming
for a visit of less than three months to the other country do not need a visa.
But it explicitly excludes nationals going to the other country ‘dans le but d’y
exercer un métier, une profession ou toute autre occupation lucrative’ (“in order
to exercise a job, a profession or any kind of lucrative occupation’). Those persons
have to apply for a visa.'? The Franco-Turkish agreement contains a similar
exception to the general rule that for visits up to three months, no visa was
required.® The agreement between Ireland and Turkey provides that Turkish
nationals going to Ireland shall not be required to obtain a visa before entering

12 Points 1 and 6 of the Agreement of 4 November 1953, UN Treaties Series 1958, No. 4289 and Tractatenblad 1953, 118.
13 Point 3 of the Agreement of 29 June 1954, see www.doc.diplomatie.gouv.fr/BASIS/pacte.
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Ireland. But it has an almost identical clause excluding nationals of both
countries desiring to go to the other country for the purpose of exercising
a trade, profession or other occupation.'® This clause in those agreements
excludes professional Turkish service providers. But tourist, family visitors and
/ or other Turkish nationals coming for a short visit (e.g. students) were
exempted from the visa obligation by these bilateral agreements in 1973.
This was explicitly stated by the Belgian Secretary of State Wathelet in answer
to parliamentary question.'® In Belgium the relevant clause in the visa
agreement, according to our national expert, was directly applicable in the
national legal order. In Germany the 1953 bilateral visa agreement with
Turkey was still in force on 1 January 1973 (Kanein 1980:670)'®. Entries for
more than three months or for income producing activities (Erwerbstatigkeit)
are excluded (Westphal 2009:134).

In case the Court of Justice will rule that the standstill clause in Article 41
applies to recipients of services as well (see chapters 2 and 4), the ruling of
the Court will probably specify its applicability to categories of Turkish
nationals, such as tourists, family members or students, coming for a stay of
less than three months. It will apply not only Turkish visitor or tourists in
Germany, but to Turkish nationals in Belgium, France, Germany, Netherlands,
Ireland, Italy and the UK as well.

The UK-Turkey agreement of 1 March 1960 replaced an earlier agreement
of 9 October 1952. By an exchange of notes on 28 June 1961 which modified
the 1960 visa abolition agreement. It was made applicable to Turkish nationals
normally resident in the UK to make them exempt from visa requirements.!”
The agreement provides that Turkish citizens holding a valid Turkish passport
shall be free to travel from any place to the UK without the necessity of
obtaining a visa in advance. In accordance with provisions of the Agreement,
the UK authorities gave their Turkish counterparts the required one month’s
notice, on 23 May 1989, that they would be applying a mandatory visa
requirement on all Turkish nationals coming to that country.'® Turkey was
added to the UK’s visa black list in June 1989.1°

14 Points 2 and 3 of the Agreement of 27 September 1955, UN Treaties Series1966, No. 8087 and Article 3 of the Agreement of 2 January
1956 between Belgium and Turkey.

15 GRIV 52 COM 795 of 10 February 2010, p. 20-22.
16 Agreement of 30 September 1953, Gemeinsames Ministerialblatt der Bundesministerien 1953, p. 576 and 1955, p. 23.
17 Treaty Series 1960 No. 27 and 1962 No. 32.

18 http://www.publications.parliament.uk/pa/cm198889/cmhansrd/1989-06-06/Writtens-5.html: Hansard House of Commons Col 45, 6 June
1989 (written answers).

19 House of Commons Paper 388 of 1989.




ikv_visaPolicy1_26.sf.fh11 9/12/11 6:11 PM Page 24

Composite

VISA POLICY OF MEMBER STATES AND THE EU TOWARDS TURKISH NATIONALS AFTER SOYSAL

CHAPTER 3: RELEVANT INTERNATIONAL AGREEMENTS ON VISA FREEDOM

In all bilateral agreements, there is a clause that the visa exemption shall
not exempt the persons concerned from the obligation of conforming
to the laws and regulations concerning the entry, short stay, residence
or employment of foreigners in the other country. This clause cannot be
interpreted as taking away the visa exemption granted by the agreement.

Agreement on Movement of Persons between Member States
of the Council of Europe

The European Agreement on Regulations governing the Movement of Persons
between Member States of the Council of Europe was opened for signature in
1957. The agreement entered into force on 1 January 1958. It provides for
abolition of visa requirements for the nationals of the parties to the agreement.
The text of the agreement is reproduced in Annex D.

Article 1 provides for visa free visits of up to three months for the nationals
of other parties holding a travel document listed in the Annex to the agreement.
Nationals of the other state parties, using the exemption may be required
to cross the border at authorized points (Article 2). They also will have to
comply with the national immigration legislation of the country they visit
(Article 3). Article 4 allows for more favorable provisions in national law or
international agreements and Article 5 deals with the list of approved travel
documents.

In March 2010 a total of 16 states were bound by the 1957 agreement. 12
EU Member States are party to the agreement: Austria, Belgium, France,
Germany, Greece, Italy, Luxembourg, Malta, the Netherlands, Portugal,
Slovenia and Spain. The agreement entered into force for Turkey in 1961.
In 1973, the agreement was in force between Turkey and the six original
Member States of the EEC. The agreement was in force between Turkey and
Austria, Greece, Malta, Portugal, Slovenia and Spain at the time of accession
of those states to the EC/EU. Three of those states made use of Article 7 of
the agreement in order to suspend the application of the agreement with
regard to nationals of Turkey before their accession to the EU: Austria in 1990,
Malta in 2003 and Slovenia in 2002. Hence, this agreement has no significance
for the implementation of the Soysal judgment in those three Member States.
Portugal suspended the application of the agreement with regard to nationals
of Turkey in 1991, five years after Portugal became an EU Member State.
Greece in 1959 declared that it would apply the agreement to the six original
EEC Member States. According to the registration of the Council of Europe
Treaty Office, Greece did not suspend its application of the agreement with
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regard to Turkish nationals after the Turkish ratification in 1961. But Greece
introduced visa for Turkish nationals in 1965 in relation with the increasing
political tension with Turkey (Kirisci 2005:352, Dogan and Geng 2009:9).
Five of the six original EEC Member States suspended the application of the
agreement to nationals of Turkey on the basis of Article 7 in 1980, more than
seven years after 1973. Italy has not made any declaration under Article 7
so far. Spain ratified the agreement in 1982 and has not suspended its
application with respect to nationals of Turkey.

From the above it appears that the six original Member States together
with Greece, Portugal and Spain were bound to the 1957 agreement
with respect to nationals of Turkey on the moment the EEC-Turkey
Protocol, as part of the acquis communautaire, entered into force for
those states. According to the Dutch official register of international
agreements, Turkey at the time of ratification of the agreement in 1961 made
the following declaration:

‘En vertu, de I'article 7, le Gouvernement turc declare ne pas appliquer
immeédiatement le présent Accord en ce qui concerne ses propres ressortissants
pour des raisons relatives a la sécurité; le present Accord s’appliquera donc
pour le moment aux ressortissants des autres Parties.’

‘According to the Article 7, the Turkish Government has declared not to
immediately implement the present Agreement regarding to its own citizens
for security reasons; therefore the present Agreement will be only applied to
the citizens of other Parties for the time being’

According to the same official Dutch publication this declaration was withdrawn
by the Turkish government on 28 August 19802°, two weeks before the
military coup of 12 September 1980. Neither this declaration nor its withdrawal
is reported on the list of declarations with this agreement on the website of
the Council of Europe’s Treaty Office.?! If this declaration was effectively
made by the Turkish government in 1961, the other states parties to the
agreement may argue that, considering the last sentence of Article 7, between
1961 and 1980 they were not bound to apply the agreement to Turkish
nationals. In this case, the 1957 agreement would only be relevant for the
implementation of the Soysal judgment in the three EU Member States that

20 Tractatenblad 1968, no. 47 and Tractatenblad 1981, no. 212.
1 See www.conventions.coe.int.




ikv_visaPolicy1_26.sf.fh11 9/12/11 6:11 PM Page 26

Composite

VISA POLICY OF MEMBER STATES AND THE EU TOWARDS TURKISH NATIONALS AFTER SOYSAL

CHAPTER 3: RELEVANT INTERNATIONAL AGREEMENTS ON VISA FREEDOM

were party to the agreement and had not suspended its application with
regard to Turkish nationals when they acceded to the EU after 1980, i.e.
Greece, Portugal and Spain.

If we take it that the standstill clause in Article 41(1) of the Protocol also
covers recipients of services, this implies that the rules of those bilateral or
multilateral agreements that were in force on 1 January 1973 or at a later
date of accession, still have to apply to Turkish tourists or short term students
or visitors as service recipients. The result is that international agreements
are relevant for the implementation of the Soysal judgment with regard to
Turkish recipients of services in Belgium, Ireland and the Netherlands, with
regard to Turkish providers and recipients of services in the UK and with
regard to Turkish nationals providing or receiving services in Greece, Portugal
and Spain and, depending on the reality and significance of the aforementioned
1961 declaration by Turkey in the original six Member States as well. A table
specifying the date of accession and the date of introduction of the visa
requirement for Turkish nationals for each Member State is to be found in
Annex E.

However, international agreements are only one side of the story on the
consequences of the Soysal judgment in Member States. For all Member
States their national law concerning visa for Turkish nationals on 1
January 1973 or at the later accession date will determine the effect of
the judgment for that Member State as well. That issue is the subject of
the next chapter.
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Chapter 4:
Follow Up of Soysal in Eleven
Member States

Introduction

In this chapter we examine how eleven Member States have implemented
the Soysal judgment in their jurisdictions. This section has six parts:

e National law on short stay visas for Turkish nationals as 1 January 1973;

e Political debate on Soysal,;

¢ Rule changes after Soysal;

e Current national law on short stay visas for Turkish nationals including
national case law on Soysal;

e Legal literature on the case;

e Scope of Soysal revisited.

National Law

The first group of states to consider is that where there was no visa requirement
on Turkish nationals seeking to enter for short stays in 1973 but those states
joined the EU later than that date. Austria is one such country as it acceded
to the EU in 1995 and by 1990 it had introduced a mandatory visa requirement
for Turkish nationals. Finland is another such Member State. Although there
was no visa requirement on Turkish nationals in 1973 as a result of a bilateral
agreement between the two countries which was denounced in 1976, by
1995 when it joined to the EU, the mandatory visa requirement on Turkish
nationals had been in place for almost twenty years. Romania, likewise, joined
the EU after the relevant date, in fact on 1 January 2007 and by that date
there was in place a general visa requirement for Turkish nationals. However,
holders of diplomatic passports, members of diplomatic missions and consular
posts, members of official delegations, members of air crews, railway companies,
employees of transport companies (air, water and rail) provided the employer
had made a notification were exempt from the visa obligation.

The second group of states contains those where at the relevant date there
was no mandatory visa restriction on Turkish nationals coming for short stays.
In Belgium there was no mandatory visa requirement on Turkish nationals
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going to that country for short stays applicable on 1 January 1973 unless
they were going for the purpose of work.

Similarly, this was the case in Denmark which joined the EU on 1 January
1973. No mandatory visa requirement applied for Turkish nationals until 1
May 1981. At the time of Denmark’s accession, its immigration rules were
covered by a selection of measures dating from 1954 to 1964 which dealt
mainly with short stay rules on the basis of nationality alone with fairly limited
attention to what activities the short stay visitors were entering into other
than where they were workers. In the later case work permits were required.??

In Germany the relevant date was 1 January 1973 at which time there were
no visa requirements on Turkish nationals so long as they were tourists (i.e.
service recipients) coming for less than three months, workers of a Turkish
enterprise coming for service provision for less than two months and artists,
researchers or sportsperson coming for less than two months. Similarly,
traveling businessmen, lorry drivers and assembly workers employed by
Turkish businesses coming to Germany for less than two months were not
subject to work permit requirements. On the basis of the 1953 bilateral visa
agreement Turkish nationals could, according to the German immigration
law, come for a visit of no more than three months without a visa (Kanein
1980:70).23

Likewise, for Ireland the relevant date is 1 January 1973. At that time the
national rules in place did not require visas from Turkish nationals going to
Ireland unless the trip was for the purpose of exercising a trade, profession
or other occupation. Turkish nationals exempt from the visa requirement,
were however, required to comply with entry, short stay, residence or
employment rules.

In /taly there was no mandatory visa requirement on Turkish nationals going
to that country for short stays applicable on 1 January 1973. Italy
(re-)introduced a visa requirement for Turkish nationals only on 3 September
1990 after it enacted a modern immigration law with the Martelli Act of 28
February 1990 (thus long after 1973). Apparently the visa for Turkish nationals
was introduced in order to bring ltaly’s visa policy in line with the Schengen
visa rules, shortly before Italy joined the Schengen group.?*

22 Ministry of Justice Regulation No 237 of 25 June 1954 Section 2(1)(1); Commissioner of Police Circular No 18/1958, Part IV, Section 2;
gegulation No 107 of 22 April 1958, Section 291)(2); Regulation 30 December 1960, Section 2(1)(a); Regulation No 220 of 23 June 1964,
ection 10.

23 Par. 5(5) Auslandergesetz 1965 and par. 5(1)(2) and Annex Verordnung zur Durchfiihrung des Auslénder-gesetzes.
24 Migration News Sheet, July 1990, p. 2/3; Migration News Sheet, October 1990, p. 3; Dogan and Geng 2010.

o
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In the Netherlands irrespective of the objective of the visit, Turkish nationals
were exempt from a visa requirement by the national legislation applicable
on 1 January 1973 provided that their intended stay was for three months
or less. This right of visa free presence only changed where the individual
evidenced an intention to stay longer than three months. Where a Turkish
national intended to work for less than three months in the Netherlands a
labor permit was, in principle required but there was a long list of excluded
categories. The law was changed in 1982 when Turkish nationals were
included on the mandatory visa list.?

In France the national law in 1973 appears to have been determined to some
extend by the 1954 bilateral visa agreement that allowed for visa free visits
up to three months unless the visitor came for work or professional purposes.
In practice a Turkish national could come as a tourist without a visa for three
months and provide and receive services during that period (Minces 1973:135;
GISTI 1974:24).

In the UK there was no visa requirement on Turkish nationals coming to the
UK for visits at the relevant date which was 1 January 1973. The relevant
rules were divided into those applicable on entry into the state?® and those
applicable after entry.?” Paragraph 10 of the on-entry rules provides that
only nationals of countries in the annex are obliged to have a visa for entry
to the UK and Turkey is not a country on that list. The visa free admission
rules apply to visitors, au pairs, businesspersons, persons of independent
means and self-employed persons (paragraph 34 - if the individual has no
visa the immigration officer may admit the individual for up to two months
and advise him or her to make a further application to the UK authorities).

Political Debate

In some Member States there has been no political debate at all or virtually
none since the judgment. Among these states one finds Austria, Finland,
France, Ireland, Italy and Romania. It is unclear why this is, though the
exceedingly limited effects of the judgment are very likely to be a cause in
some but not in others such as Ireland. The reaction of the authorities,
particularly their silence, may also be an explanation.

25 Aliens Act 1967 Articles 6 and 8; Aliens Decree 46(1)(c) and (d); Aliens Regulation 1966 Article 16(a).
26 Statement of Immigration Rules for Control on Entry, 23 October 1973.
27 Statement of Immigration Rules for Control After Entry, 23 October 1972.
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In Belgium the Government twice answered parliamentary questions whether
the judgment allowed for visa free entry of Turkish workers. In his answers
to the second question on 10 February 2010 the minister stated that Turkish
workers and service providers were not exempted under the bilateral
agreement, only tourists, family visitors and other persons coming for short
visits were exempted.?® He further mentioned that the judgment had effects
for Denmark and Germany and referred to the Guidelines adopted by the
European Commission (see chapter 5). No further discussion has taken place.
In Denmark where there were rule changes as a result of the judgment, there
was more political discussion. The Minister for Integration informed the
parliament about the Soysal judgment, a few weeks after it was pronounced
by the Court. The Minister of Foreign Affairs in October 2008 wrote to the
Parliament’s European Committee explaining the position which the Danish
Government was taking in the proceedings in Luxembourg and why. The
key reason for the Danish argument before the EC]J for a restrictive interpretation
of Article 41(1) of the protocol was to enable Denmark to maintain flexibility
over its immigration laws. Still there was no parliamentary debate on the
issue or follow up from the Minister after the decision. Interestingly in Finland
the debate within the administration which has not been resolved is how the
Finnish authorities would be required to act if a Turkish national applied for
a visa at the Finnish consulate with the purpose of traveling to another
Member State in respect of which the Soysal judgment means that the
individual must be exempt from the visa requirement.

In Germany there has been substantial debate in the Bundestag both before
and after the judgment was handed down. A lively discussion also took place
within various parts of the German administration regarding the correct
interpretation of the judgment and its impact on national legislation. Members
of Parliament of two opposition parties (Die Linke and Biindnis 90/Die Griinen)
during 2009 repeatedly filed questions or motions on the consequences of
the judgment. They asked, among other things, for instructions to the border
police to accept Turkish service providers who arrived without visa and to
instigate amendment to the EU Visa Regulation to bring it in conformity with
the Agreement. The government in its replies denied that the Soysal judgment
applied to Turkish service recipients but admitted that participation in a
language course could be covered under provision of services.?® In November

28 See fn 13 above.

29 http://dip21.bundestag.de/dip21/btd/16/127/1612743.pdf;
http://dip21.bundestag.de/dip21/btd/16/140/1614028.pdf;
http:/dokumente.linksfraktion.net/drucksachen/7767478405_1612562.pdf;
http://dip21.bundestag.de/dip21/btd/16/133/1613327.pdf.
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2010 one of the opposition parties (Blindnis 90/Die Grlinen) again proposed
a motion asking the government to campaign in the EU for amending the
EU Visa Regulation in order to allow visa free travel for Turkish nationals and
the implementation of the Soysal judgment.® In the relevant committee of
the Bundestag the majority of the three government parties voted against
this motion. The motion was supported by all three opposition parties.>!
Similarly, in the Netherlands there was an immediate and lively debate
following the judgment. The judgment was debated in the Parliament in
March 2009 and the Ministry indicated it would be studying the situation.
The political interest in the case continued for some time causing substantial
headaches for the ruling coalition. After almost a year of studying the
judgment, the government in January 2011 wrote a short letter to Parliament
stating that on 1 January 1973 the bilateral visa agreement between Turkey
and the Netherland and the 1957 Council of Europe agreement were in force
between the two countries and both agreements excluded persons intending
to pursue economic activities from the visa freedom. However, under Dutch
national immigration law between 1968 and 1980 all Turkish nationals did
not require a visa for visits up to three months. On this basis the government
concluded, without further explanation, that the Soysal judgment did not
concern the Netherlands.3?

In Italy on 29 June 2010 in parliamentary questions an explicit relation was
made between the fact that Turkey abolished visa for Italian citizens in 2007
and the Soysal judgment. A senator asked whether the visa obligation did
not hamper trade and services between Italy and Turkey, since Italy among
the EU Member States is the second largest trade partner with Turkey. Should
Italy not take the initiative with the Commission and other Member States
to amend the EU Visa Regulation and fully implement the Soysal judgment?
The government replied that amending the Regulation was an exclusive EU
competence and that Italy had raised the issue in the framework of the intra
EU discussions on the readmission agreement under negation with Turkey.
The government also referred to the Commission’s request at the JHA Council
of June 2010 for the authorization to open a high-level dialogue with Turkey
in order to introduce measures for the facilitation of issuance of visas to
certain categories of people (students, entrepreneurs, etc.) immediately after
the readmission agreement would have been signed. The Italian government

30 Bundestag Drucksache 17/3686.
31 Bundestag Drucksache 17/5989.

2 Tweede Kamer 2010/2011, 30573, no. 63. For a critical comment on this letter see K. Groenendijk, Commentaar bij de brief van de ministers,
Asiel- en Migratierecht 2011, p. 30-31.
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stated in its reply that on the issue of visa facilitation for Turkey there is a
high prevalence among Member States for a favorable approach to establish
a dialogue with Ankara albeit in a context of caution and gradualism.

In the UK there has been substantial interest in the Soysal judgment among
lawyers and non-governmental organizations. On 18 February 2009, the day
before the judgment, a Turkish national arrived in the UK without a visa for
the purpose of attending the Intercontinental Stage Magic Championships
in Blackpool. He was refused admission and return to Spain from where he
had arrived on the basis of the lack of a visa. The UK authorities issued a press
release on 1 March 2009 (after the Soysal judgment) stating that ‘Visitors to
the UK must play by the rules. If they need a visa to come here and they
haven't got one, there's no magic wand they can wave to get in. They will
just be sent back.”3* The UK authorities made no direct reference to the
judgment. However, from the timing of the press release it would seem that
they have taken the view that the judgment does not affect the legality of
refusing Turkish nationals entry to the UK for the purposes of attending trade
fairs where those nationals do not have the UK visas. While the UK parliament
considered relations with Turkey on numerous occasions after the Soysal
judgment, this was mainly in two areas - the question of abuse of student
visas in the UK34 (House of Lords) and property rights in Turkish Republic of
Northern Cyprus (House of Lords).3> There was no mention of the judgment.

In Turkey there has been political interest in the judgment but this seems
directed exclusively at ensuring that the EU Member States give a wide
interpretation to it and implement it quickly. The Turkish Foreign Ministry
has been engaged in political discussions with EU representatives seeking to
achieve visa liberalization, which at the moment appears to be stuck around
the issue of readmission agreements (see chapters 5 and 7).

Rule Changes after Soysal, the Current Law on Visas for Turkish
Nationals and National Jurisprudence

There are two main groups of Member States as regards this heading - those
where there have been some rule changes, albeit minor and those where
noting has been changed so far.

33 http://www.bia.homeoffice.gov.uk/sitecontent/newsarticles/nowyouseehim.

http://www.publications.parliament.uk/cgi-
bin/newhtmI_hI?DB=semukparl&STEMMER=en&WORDS=tur-kish%20visa%20provis%20servic&ALL=Turkish%20visas &ANY=&PHRAS
E=%22provision%200f%20services%20%22 & CATEGORIES=&SIMPLE=& SPEAKER=&COLOUR=red&STYLE=s&ANCHOR=muscat_highli
ghter_first_match&URL=/pa/cm/cmedm/100120e01.htm#muscat_highlighter_first_match.

35 1vig,
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Denmark heads up the first group of states. After having studied the Soysal
judgment for almost a year the relevant Ministry, in February 2010, published
new rules on visa exemption for Turkish citizens who are to perform a service
in Denmark. The visa exemption only applies to Turkish nationals who are
resident and employed (or economically active) in Turkey and have been
designated as a service provider. The elements in the rules regarding the
definition of a service provider are that the person receives payment from
another person for performing services for a temporary and time-limited
period without actually being employed. The individual must either own a
business in Turkey or be employed by one there. The duration of entry is
three months maximum. The test of the elements of the definition takes
place at the Danish border.3¢ The official analysis by the Danish Ministry of
Refugees, Immigration and Integration Affairs of the ECJ judgment in the
Toprak case, published in May 2011 states: “A Turkish national who can be
designated as a worker or a self employed person in Denmark, can enter the
country without a visa, as no visa requirement was in force for Turkish nationals
at the time of entry into force of the stand still clause [in Article 41(1) Protocol
and Article 13 Decision 1/80.”3” No national jurisprudence was mentioned.

Germany also belongs to this group - the German authorities changed the
mandatory visa requirement to reflect the position as it was in 1973. Thus
some of the groups of Turkish nationals who were not subject to the visa
requirement then were removed from the visa list. The main exceptions are
lorry drivers, workers servicing installations, important artists, researchers and
sportsmen. However, these individuals need to obtain a document from the
German consulate evidencing their right to visa free travel before they go
to Germany.38 The Interior ministry has provided a circular on the legal
interpretation of the judgment.3® Several German courts have applied the
Soysal judgment. Some of those cases concerned immigration detention,
criminal prosecutions for illegal residence or interim injunctions against
expulsion. The courts confirmed that the judgment does not apply to Turkish
nationals seeking entry for employment or family reunification.*® But lower

36 Ministry of Integration (23 February 2010) Visa exemption for Turkish citizens who are to perform a service in Denmark, see
http://www.nyidanmark.dk/en-us/coming_to_dk/visa/need_visa/visa_exemp-tion_tur-kish_service_in_denmark.htm. A detailled note on
the issue (“Visa Conditions for Turkish Citizens who are to Perform a Service In Denmark - the Soysal Decision”) has been published on
the website of the Danish Embassy in Ankara, see
http://www.ambankara.um.dk/en/menu/ConsularServices/Visaandresidencepermits/VisaConditionsForTurkishCitizensWhoAreToPerformA
ServicelnDenmarkTheSoysalDecision/.

www.nyidanmark.dk/en-us/News visited on 12 May 2011.

Supplement to the Visa Handbook of the German Ministry of Foreign Affairs, Tiirkische Staatsangehdrige (Dienstleistungserbringung) of
27 May 2009.

39 Circular of the Federal Ministry of Interior of 28 May 2009, Informationsbrief Ausldnderrecht 2009, p. 269.

40 Verwaltungsgericht Berlin, 22 April 2009, no. 2, L 50.09 V (webdesigner), Verwaltungsgericht Frankfurt, 22 May 2009 (living with family
members and study for a semester).

37
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courts have held that Turkish visitors coming by car, businessmen or a trader
and Turkish tourists could rely on Soysal.#! But a Turkish national who said
at the border that he only intended to stay with his family, could no rely on
Article 41(1) since the court held that he sought to come as a recipient of
services.*? First or second instance criminal courts in several cases held that
a Turkish national could not be convicted for illegal entry without a visa
because of an unavoidable mistake on the prohibition (linvermeidbare
Verbotsirrtum).** The criminal courts apparently did not want to rule on the
substance of the residence rights. However, the Administrative Court of
Munich in February 2011 held that a Turkish claimant in this case could enter
and stay in Germany without a visa or a residence permit for a period of up
to three months as a tourist.* The case concerned a Turkish woman who
travelled from Los Angeles to Istanbul and missed her connecting flight in
Munich. She had to wait overnight for the next flight to Istanbul, but was
not allowed to go a nearby hotel outside the airport by the border guards
because she did not have a visa. Hence, she had to sleep in a chair at the
airport. Since the woman regularly travelled by air via Munich airport, she
started a case in the administrative court referring to the Soysal judgment
to have her right to stay for less than three months as a tourist without a visa
established. The court confirmed that right, since Article 41(1) also applies
to the right to receive services. Two months later another German court
referred that issue to the EU Court of Justice.

Reference to the Court of Justice: does Article 41(1) Protocol
cover recipients of services?

In April 2011 the Administrative Appeal Court Berlin-Brandenburg made a
reference to the Court of Justice in Luxemburg in the case of Turkish child
(Leyla Demirkan) who was not allowed to enter Germany without a visa in
order to visit her Turkish mother, who married a German national, got seriously
ill during a holiday in Turkey and was taken by airplane to be treated in a
hospital in Germany. The German court asked two questions: whether the
freedom to provision of services in Article 41(1) Protocol covers receiving
services as well and, if that first question is answered positively, whether
Article 41(1) also protects Turkish nationals who want to travel to Germany

4 Amtsgericht Cham 29 July 2009 (entry for buying a car) and Amtsgericht Erding, 29 April 2009 (businessman).
42 Verwaltungsgericht Berlin, 25 February 2009, no. VG 19 V 61.08.

Amtsgericht Erding, 29 April 2009, Informationbrief Auslénderrecht 2009, p. 268 confirmed in appeal and Amtsgericht Hannover XXX,
Informationsbrief Auslédnderrecht 2011, p. 176.

44 Bayerisches Verwaltungsgericht Minchen 9 February 2011, M 23 K 10.1983.




ikv_visaPolicy26_52.sf.fh11 9/12/11 5:50 PM Page 9

Composite

VISA POLICY OF MEMBER STATES AND THE EU TOWARDS TURKISH NATIONALS AFTER SOYSAL

CHAPTER 4: FOLLOW UP SOYSAL IN ELEVEN MEMBER STATES

not with the aim to receive specific services but in order to visit family
members and use services during that visit.*>

Member States that are not or pretend not to be affected by
Soysal judgment

In the second group one finds Austria and Finland not least as their date of
accession to the EU means that the standstill provision only applies after the
mandatory short stay visa requirement was already inserted into national law.
Austria and Finland simply apply the EU Regulation 539/2001 without problem
as these two states are not affected by the judgment.

In Belgium, France and Italy although original Member States and thus affected,
there has been no change to the legislation on Turkish nationals and the
administration has taken no steps to implement it. Regulation 539/2001 is
applied fully and irrespective of the Soysal judgment according to our
correspondents and there has been no national case law. Ireland also belongs
to this group notwithstanding the relevant date of 1973 applying to it. No
change has been made to the law or practice there. Under the prerogative
powers vested in the Minister for Justice and under which visa obligations
are regulated, no change has been made - Turkish nationals in all categories
are required to obtain visas. Turkish national tourists have been included in
the visa waiver scheme introduced in July 2011. This scheme is exclusively
aimed at nationals of 14 countries, who ordinarily need a visa to enter Ireland,
who obtain a visa to enter the UK for a short term visit up to 180 days and
want to travel from there to Ireland will not require an additional visa for
Ireland. The fact that Turkish national service users are still considered to
require a visa to enter Ireland, is an indication of the extent to which the
Soysal has been ignored by Irish government in practice

The Netherlands also has not changed its visa rules as a result of the judgment.
The current rules apply Regulation 539/2001 without modification to Turkish
nationals. The main change has been that visa applications since June 2010
can no longer be made at Dutch consulates in Turkey, but have to be made
with a private outsourcing company called iDATA.*¢ Like Ireland, the rules
were substantially more favorable for Turkish nationals at the relevant date
but there appears to be a political reluctance to do anything, see above under

45 Oberverwaltungsgericht Berlin-Brandenburg 13 April 2011, 12 B 46.09; the case number in Luxemburg is C-221/11 (Demirkan).
46 See www.idata.com.ir.

o
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‘Political Debate’. However, in the Netherlands the courts have already been
required to consider the judgment in three cases. Only one case deals
substantively with the visa issue and here the national court affirmed the
finding in Soysal placing on the state authorities the burden of proof of
providing clarity regarding the relevant rules at the relevant date and on the
Turkish national to make a plausible case that he or she is actually going to
provide services or is self-employed.*” In February 2011 the Aliens Chamber
of the District Court in Haarlem held that a Turkish national who intends to
establish himself as a self-employed person cannot be refused entry in the
Netherlands because he does not have a visa for a short stay. For his right
of entry to the Netherlands it is irrelevant whether he will be granted a
residence permit or not. Since the study of the Ministry of Foreign Affairs on
the consequences of the Soysal judgment has lasted for almost two years,
the courts infers that no facts have been discovered indicating that on 1
January 1973 Turkish nationals were required to have a visa for entry in the
Netherlands. The courts held that the Soysal judgment implies that a Turkish
national intending to establish himself as a self-employed person can enter
the Netherlands without a visa.*® The Minister of Immigration and Asylum
has filed an appeal against this judgment.

Similarly, the UK has not made any change to its national rules following the
Soysal judgment. There have been no decisions from the national courts
which make reference to the judgment. Romania similarly has not changed
its legislation and applies Regulation 539/2001. However, it does make use
of the exceptions in the Regulation to exclude diplomatic passport holders,
members of missions etc. However, railway teams which were not subject
to visa requirements at the relevant date are now subject to them. There
have not been any cases before the national courts on the matter. Turkey has
lifted visa requirements for Romanians going there for short stays.

Legal Literature
It would be expected that in Member States where there are potentially
very important implications regarding the Soysal judgment, there would

be more attention in the legal press about it. This seems to be the case.

For example, in Austria, Finland and Italy where no immediate legal
consequences arise, there has been no evident legal literature published on

4 District Court The Hague (Aliens Chamber Haarlem), 23 November 2009, LJN: BK4610.
48 Aliens Chamber The Hague at Haarlem 14 February 2011, LUN: BP4784, Jurisprudentie Vreemdelingenrecht 2011/162.
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the subject. Nonetheless, in Denmark where there have been substantial
changes in the immigration rules as a result of the judgment, there also has
been no legal literature on the case. This may be due to the fact that the
Danish government published its position only in February 2010. In Ireland
where one might expect legal consequences, there has been no literature
or discussion either. The same is the case in Romania.

In Germany, however, there has been substantial legal literature already. All
the main German legal journals which include information on migration have
covered the case and its implications. Similarly, in the Netherlands there has
been substantial discussion in the legal press about the judgment aimed at
practitioners. In Belgium nothing has been done but the judgment does have
substantial implications. There is one article now available on the case.

Most legal publications in Germany deal with two issues: a reconstruction of
what exactly was the German law on visa for Turkish nationals on 1 January
1973 and the question whether Soysal applies only to service providers or
to service recipients as well. The latter position is subscribed by the majority
of the authors (Dienelt 2009, Gutmann 2009, Mielitz and Westphal 2009).
This position is also confirmed in a study of the Wissenschaftliche Dienst
Deutscher Bundestag, the research department of the German Parliament
(Schroder 2011). The main arguments of those who argue for the restrictive
interpretation (Haylbronner 2009, Hecker 2009 and Welte 2009) are: (1) this
is not what the parties had in mind when signing the Association Agreement
in 1963, (2) recipients of services, especially tourists, are not considered to
be economically active in the EU law, (3) the reception of services is linked
to the residence rights of Union citizens, and (4) in the broader interpretation
market freedom and freedom of movement would merge, while this are two
separate issues.

We are not convinced by these arguments. The first argument disregards
that service recipients were already explicitly included in 1964 in Directive
64/221/EEC. The second argument is more related with a discussion in
German immigration law than to the EC] case law on tourists as recipients
of services (see chapter 2). The third argument forgets that the first relevant
ECJ judgments (Cowan; Luisi and Carbone) date from 1987 and 1988, long
before the Union citizenship was conceived and introduced in the Treaties.
The fourth argument fails to distinguish between visa free travel for a short
period and free movement of persons that implies a right of residence for a
period for more than three months.
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In the UK there has been some case notes on the judgment in the specialist
legal press to advice lawyers about the impact of the decision. Twice the
immigration lawyers’ association has held meetings for its members regarding
the decision and circulated the relevant immigration rules which were
applicable in 1973.

In Turkey, the judgment received wide publicity and was welcomed as a real
opening of borders towards Turkish nationals. So far, however, that promise
has not yet been realized.

Conclusions

There is a very varied picture of the implications of the Soysal judgment for
the Member States and their reactions to it. First, the Member States come
within two different categories as regards to their visa rules at the relevant
date. Of those we have studied, only Austria and Finland had a visa requirement
on Turkish nationals at the time of accession. All the others, for which 1
January 1973 is the relevant date, did not have blanket visa requirements.
The responses in Denmark and Germany show the greatest efforts to comply
with the judgment whilst the reaction of governments in Belgium, France,
Ireland, Italy, the Netherlands and the UK appears to be something like that
of ostriches. Some Member States, like the Netherlands appear to be struggling
between politics and law and not yet finding a satisfactory solution.

So far, only in Germany and the Netherlands have the national courts
been required to consider the application of Soysal. For the moment the
national case law appears satisfactory, fully respecting the ECJ’s judgment
and applying a reasonable evidential and burden of proof test. Two years
after the ruling of the Court of Justice in Soysal one national court in
Germany held for the first time explicitly that Article 41(1) also protects
recipients of services; two months later another German choose to refer
that issue to the Court of Justice.

Three main conclusions arise:

e Those Member States which have sought to adapt their national law to
take into the account of the Soysal judgment are tempted to replace the
visa with the equivalent of a visa - an authorization issued at the consulate
on the basis of similar evidence which would be required for a visa. If this
is a visa by another name then it is questionable whether such practices
are consistent with the judgment.

o
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e Those Member States which have simply ignored the judgment need to
take it seriously and adjust their laws. Even if this means a careful analysis
of which categories of Turkish travelers are exempt from the visa requirement,
for instance artists, researchers etc. and which are not, this must be done
and applied in good faith. Both in Germany and the Netherland national
courts have forced the national immigration authorities to take the Soysal
judgment seriously. This development received wide publicity in Turkey
and was mentioned by the Turkish government during the April 2011
Association Council meeting (see chapter 5).

e The EU institutions and the Association Council need to provide clarification
to the parties and Member States on the position of tourists. In our view,
tourists, family visitors and students coming for a short stay as recipients
of services are included in the scope of the judgment and thus a visa
requirement which did not exist for those categories at the relevant date
is not legally applicable now.

Composite
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Chapter 5:
EU Institutions and Soysal

The Soysal case, from the very beginning, was not only on the agenda of
the ECJ. It was on the table of several other EU institutions, the Council, the
Commission and the Parliament, as well.

The Council’s Working Party on Admission discussed the possible consequences
of Soysal and other cases on the interpretation of the EC-Turkey association
rules already in 2007.4° In October 2008, a few days before the hearing of
the Soysal case before the Court, at a meeting of the Visa Working Party of
the Council of Ministers, the Commission asked the delegations of the Member
States to provide information on the date on which their authorities introduced
a visa requirement for Turkish nationals. Apparently, the Commission wanted
to be prepared in advance for a judgment that the standstill clause in Article
41 Protocol did not only apply to long stay visas, as the Court had ruled in
Tiim and Dari, but for short stay visas too. At that meeting the French EU
Presidency proposed that the Commission’s question should be reduced to
‘whether and when Member States had introduced a visa exemption for
Turkish nationals coming to the Schengen area with a view to providing
services’.>? The effect of the adoption of this suggestion was that the question
whether or not other Turkish nationals, such as Turkish service recipients and
self-employed persons needed a visa at the relevant date was left outside the
scope of the enquiry. The question whether the French suggestion and the
reaction of the Commission’s compliance with it are legally correct probably
will be answered by the Court in its judgment in the Demirkan case (see
chapter 4).

At a meeting of the Visa Working Party on 15 April 2009, less than two
months after the judgment, the Commission presented a note entitled
‘Guidelines on the movement across the external borders of Member States
applying the Schengen acquis of Turkish nationals in order to provide services
in a Member State’. The aim of the these guidelines was ‘to provide clarifications
regarding the short-stay visa obligations for Turkish nationals residing and
exercising their activities in Turkey and wish to enter the territory of a Member
State in order to provide services there’.>! The Commission explicitly stated

49 Gouncil document 7338/07 of 13 March 2007, p. 1.
50 Council document 14908/08 of 29 October 2008, p. 3.
51 Gouncil document 9997/09 of 29 May 2009, p. 5-10.
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that the guidelines are a provisional reaction to the Court ruling and do not
prejudice a full analysis of the ruling in Soysal. ‘Nor do they give detailed
consideration to the issue of travel in the context of the right of establishment
or as a recipient of services.” The Commission is aware that the Soysal judgment
may have consequences for the (exemption of) visa obligations of Turkish
recipients of services. The guidelines were written on the basis of information
provided by the Member States that was explicitly restricted to the visa
obligations of Turkish service providers only.

The Commission on the one hand underlines that it is for each Member State
to give appropriate instructions to its competent authorities on the
implementation of the judgment. But on the other hand the Commission
states that the Guidelines will be inserted into the Practical Handbook for
Border Guards (Schengen Handbook),>? a recommendation of the Commission
to the border guards and the consular authorities of the Member States. The
guidelines, according to the Commission, are part of the Schengen acquis
and applicable in all Member States except for the UK and Ireland, which
must nevertheless comply with the Soysal judgment. Thus, it appears that
the legal status of the guidelines is more than a simple clarification. It is a
recommendation of the Commission that is part of the Schengen acquis.

At the April 2009 meeting of the Visa Working Party, the delegations were
asked to send their comments on the draft within to the
Commission.Subsequent versions of the draft guidelines were discussed by
the officials of the Members States with the Commission at meetings of the
Visa Working Party in May and June 2009.3 At the meeting in May the
Commission informed the delegations that draft had been discussed with
the Turkish authorities on 8 May 2009. Germany offered to perform a limited
representation for other Member States in order to solve the issue of the
transit of Turkish service providers travelling without a visa to Germany. But
this suggestion was not accepted. The Commission stated ‘that requesting
a Turkish national to go to the German consulate to get a visa without needing
a visa to enter Germany would be illogical’.>*

Commissioner Barrot in on 25 September 2009 stated in his answer to a
written question by MEP Emine Bozkurt that ‘[from] the preliminary assessment

52 In the draft of a Commission Decison establishing a fully revised Handbook for the processing of visa applications this subject the
consequences of the Soysal judgment are mentioned in par. 1.1.3 entitled "Turkish nationals who are service provideers may be exempt
fom the visa requirement'. The draft decision refers to the Guidelines to be reproduced as Annex 6 to the Handbook.

53 Council documents CM 2432/1/09 REV1 and CM 1880/09.
54 Gouncil document 10475/09 of 29 May 2009, p. 3.
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of this ruling, carried out notably on the basis of information communicated
to the Commission by the Member States, it appears that, at the time the
standstill clause entered into force for them, 16 Member States required a
visa from all Turkish nationals; they are therefore not affected by the Soysal
ruling. Out of the 11 other Member States that did in principle exempt
Turkish citizens from the visa obligation at the relevant dates, seven of them
did require a visa from Turkish citizens that came to their territory in order
to carry out a paid activity or pursue a professional activity there. Therefore,
it appears that the exemption from the visa requirement only benefits, under
certain circumstances, Turkish nationals travelling to some Schengen countries
(i.e. Germany and Denmark), as well as to the United Kingdom and Ireland,
in order to provide services there.” He added that the guidelines were in a
process of formal adoption and had been shared with the Member States
and with Turkey. Moreover, the Commissioner Barrot in his answer stated:
‘The Soysal ruling has no impact on the future of the accession negotiations,
which are based on Turkey's progress in meeting the requirements for
membership.’>?

The guidelines were adopted by the Commission on 29 September 2009.°°
The final version of the guidelines had yet not been published by mid March
2010, probably because the Danish government had not yet concluded its
study on the consequences of the judgment for Denmark (see chapter 4).
The text of the draft guidelines of 7 May 2009 is reproduced in Annex G.
According to that draft version Turkish nationals residing and exercising their
activities in Turkey can enter only two Schengen countries (Denmark and
Germany) without a visa and only in order to provide services on the territory
of those states. A transit visa will be required to transit through the territory
of other Member States. At the external border of the Schengen area, a
Turkish national without a visa for the Member State where he intends to
provide services, must prove that he meets the conditions to be exempted
from the visa obligation. According to the draft he must prove that he or his
employer is legally established in Turkey (e.g. by a certificate delivered by a
Chamber of Commerce) and that he is traveling in order temporarily to
provide a service in the Member State concerned (for example, by a contract
with the service recipient).

After the new EU Visa Code entered into force in April 2010°7, the legal status
of the guidelines is clear. One month earlier, in March 2010, the Commission

5 Parliamentary Questions E-3747/2009.
56 Commission Decision C(2009)7376.
57 The Visa Code is an EU Regulation adopted by the Council on 13 July 2009, 0J 2009 L 243/1, and entered into force on 5 April 2010.
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had adopted on the basis of Article 51 of that Code a Handbook for the
processing of [Schengen] visa applications and the modification of issued
visas.*® According to the Commission’s website, the handbook contains
operational instructions for the application of the Visa Code. It neither creates
legally binding obligations upon Member States nor establishes new rights
and obligations for the persons who might be concerned by it. In paragraph
1.1 the nationalities that are subject to the visa requirement and the exemptions
of that obligation are specified. Par. 1.1.3 reads “Turkish nationals who are
service providers may be exempt from the visa requirement”. The next
paragraph refers to “Guidelines on the movement of Turkish nationals across
the external borders of EU Member States in order to provide services there”.
The Guidelines are in Annex 6 to the Handbook. That annex is not made
public. From the title it appears, however, that the guidelines do not refer
to Turkish recipients of services in EU Member States.In May 2011 the
Commission presented a proposal for a regulation amending the EU Visa
Regulation 539/2001.%° One of the elements of the proposal is a codification
of the ruling in the Soysal judgment that the obligations of Member States
under the standstill clause in Article 41(1) prevail over their obligation under
the Visa Regulation. The proposed new Article 4(4) reads:

‘To the extent imposed by the application of Article 41(1) of the Additional
Protocol to the Association Agreement between Turkey and the EC, a
Member State may provide for exceptions from the visa requirement
provided for by Article 1(1), as regards Turkish nationals providing services
during their stay’.

Member States concerned by such derogation shall notify it to the Commission
and the other Member States. The Explanatory Memorandum explicitly refers
to the Soysal judgments and states that the Commission”is not aware that
other countries than Turkey benefit from a similar 'standstill clause' established
by an international agreement concluded with the Union.”%? Remarkably the
wording of the new Article 4(4) does not take into account the possibility
that Article 41(1) of the Protocol may well protect Turkish national receiving
services in Member States too. In our view the last part of the new Article
4(4) should read: “as regards Turkish nationals making use of the freedom
to provide services during their stay” if one wants to take into account in
advance the potential answers of the Court of Justice to the two questions
in the Demirkan case.

58 Commission Decision C(2010)1620 of 19 March 2010, published on http://ec.europa.eu/home-affairs/policies/borders/borders_visa_en.htm.
59 COM(2011) 290 final of 24 May 2011.
60 Ibidem, p. 9.
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Parliamentary questions on the consequences of the judgment have been
tabled in the European Parliament in March by the MEPs Cem Ozdemir and
Joost Lagendijk (Greens/ALE) to the Commission and in July 2009 by MEP
Emine Bozkurt (SD) to the Commission and the Council.®’ On 6 May 2009
MEP Joost Lagendijk, co-chair of the EU-Turkey Joint Parliamentary Committee,
organized a hearing in Strasbourg on the EU Visa Regulation and the Soysal
judgment. At the hearing, academic and other experts from Member States
and Turkey were present. In June 2009 the EP Committee on Petitions declared
a petition by the German lawyer Unal Zeran and 105 other persons admissible
and decided to request information from the Commission on the petition.
On 25 September 2009 the Commission did answer both the written question
by Bozkurt and the request by the Committee on Petitions with an almost
identical reply.6> The Committee on Petitions did not take further action on
the petition.

On 19 May 2009 the EC-Turkey Association Council convened in Brussels.
At the meeting the Turkish Minister of Foreign Affairs Davutoglu raised the
issue of the EU visa policy regarding Turkey (see chapter 7). With reference
to the Soysal judgment, he affirmed that visas for Turkish service providers
should be removed as they constitute a new restriction to the right of
establishment and freedom to provide services. He stated that the Court had
affirmed the primacy of international agreements concluded by the Community
over the provisions of secondary Community legislation, like the Council
Regulation which sets out the visa black and white lists of the EU. Moreover,
he stated that Turkey expects the European Commission to take the necessary
measures in respect of any EU Member State that does not comply with the
Agreement and the Additional Protocol.®? In their statements at the Association
Council meetings of 10 May 2010 and 19 April 2011 the Turkish ministers
again made explicit reference to the Soysal judgment. At the last meeting
the Minister Davutoglu stated:

‘As several court rulings in Europe also underline, the legal interpretation
supports the visa-free travel of Turkish citizens. As a precedent in this
regard, the Soysal-Savatli decision of European Court of Justice on 19
February 2009, leaves no doubt that the current visa policy of the European
Union towards Turkey lacks legal basis. This fact has been reconfirmed by
recent rulings of the German and Dutch Courts.’%*

61 See written questions P-2414/09, E-3746/09 and E-2747/09. For the formal answer by the Commission to the questions by Ozdemir and
Lagendijk, see http://www.oezdemir.de/ show/2461045.html.

62 Gommittee on Petitions, Petition 0399/2009, PE429.646.
63 Gouncil document CE-TR 105/09 of 20 May 2009, p. 31.
64 Gouncil document UE-TR 4805/11 of 19 May 2011, p. 15.
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In November 2009 the Swedish Presidency of the Council and Commissioner
Barrot made a visit to Turkey. From the joint EU-Turkey statement published
after the meeting with the Turkish government it appears visa policy was one
of the issues under discussion. Both sides agreed to reinforce the cooperation
in the area of visa policy and related areas, with a view to further promoting
people to people contacts, starting with ensuring the efficient application of
the Soysal judgment and other relevant ECJ decisions on Turkish service
providers' rights stemming from the 1970 Additional Protocol.®> The visa
policy of Turkey and of the EU with regard to each other is the subject of the
next two chapters.

65 Council document 17789/09 of 22 December 2009, p. 4 and Migration News Sheet December 2009, p. 9.
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Chapter 6:
Visa Policy of Turkey Regarding
EU Nationals

The two relevant provisions, Article 14 Association Agreement and Article
41(1) Protocol , both are formulated in a reciprocal way. According to Article
14 the contracting parties agree to abolish ‘restrictions on freedom to provide
services between them’. In a similar vein, in Article 41(1) Protocol the parties
agree to refrain from introducing between themselves any new restrictions on
the freedom of establishment and the freedom to provide services. Not only
the EU Member States but Turkey also is obliged not to introduce new
restrictions on the provision and receipt of services by EU nationals. If on the
date the Protocol entered into force for a Member State, Turkey did not
require the nationals of that Member State to have a visa, Turkey may not
require a visa for nationals of that Member State coming to provide or receive
services. This will apply with regard to nationals of EU Member States with
which Turkey had concluded a bilateral visa agreement or that, like Turkey,
was party to the 1957 Council of Europe agreement on the date the Protocol
entered intor force for that Member State (see Chapter 3).

In his answer to parliamentary questions of MEP Bozkurt (see Chapter 5),
Commissioner Barrot was right to mention that the Soysal judgment has to
be read ‘in the context of the Association Agreement between the EEC and
Turkey, which establishes reciprocal rights and obligations on both sides.” It
is all the more surprising that the Council in its answers to the questions of
the same MEP a few weeks later stated: ‘Turkey has different visa remiges for
different Member States. It is a matter for Turkey to decide on its visa
requirements.’®® The first sentence is correct, the latter one is clearly
incompatible with the text of Association rules as interpreted by the Court
in the Soysal judgment.

In this chapter we look at other side of the coin, observing the issue from
the Turkish side of the relationship. Our question here is whether the
Turkish visa policy is in compliance with its obligations under the
Association Agreement and the Protocol. Which bilateral visa agreements

66 Reply of 12 October 2009 to question E-3746/09.




ikv_visaPolicy26_52.sf.fh11 9/12/11 5:50 PM Page 21

Composite

VISA POLICY OF MEMBER STATES AND THE EU TOWARDS TURKISH NATIONALS AFTER SOYSAL

CHAPTER 6: VISA POLICY OF TURKEY REGARDING EU NATIONALS

have been concluded by Turkey with the old and new EU Member States
and what is the current visa policy of Turkey with regard to nationals of EU
Member States?

In Chapter 3, we noted that Turkey had concluded bilateral visa agreements
with Belgium in 1956, France in 1954, Germany in 1953, Ireland in 1955, the
Netherlands in 1953 and the UK in 1960. All six agreements were in force in
1973. All agreements except the one with the UK, however, have a clause
that exempts nationals traveling for the purpose to exercise professional
activities. Moreover, Turkey in 1973 with regard to Luxembourg and Italy was
bound by the 1957 Council of Europe Convention. Thus at the time the
Protocol entered into force Turkey was bound by bilateral or multilateral
agreements with eight of the nine EEC Member States. Only with Denmark
no agreement was in force on this issue at that time.

We were not able to establish whether nationals of Member States at the
relevant date under Turkish law were required to have a visa if they desired
to enter Turkey with the purpose of providing or receiving services. The
history and development of the national Turkish visa policy is documentend
by Kirigci (2005: 350-353) and Ertuna (2010:175-180). But is clear that,
currently nationals of five of the nine EU Member States, who were EEC
Member States in 1973 are exempted from visa for travels up to 90 days.
Holders of ordinary passports from Denmark, France, Germany, Italy and
Luxembourg are exempted from visa. Nationals of the other four Member
States, Belgium, Ireland, the Netherlands and the UK are required to have visa
(three month, multiple entry) to enter Turkey which can be obtained at the
Turkish border for 15 Euros. The Turkish Council of Ministers, apparently in
reaction to the suspension of the bilateral agreements by Belgium and the
Netherlands in 1980, on 27 October 1980 abolished the exemption of visa
and visa fees for Belgium and the Dutch citizens (Council of Ministers Decision
No. 96/7925, 28.03.1996, Resmi Gazete, 12.06.1996, no. 22664).

Professional service providers from the four Member States (Belgium, Ireland,
the Netherlands and the UK) were not covered by the exemption in the bilateral
agreements between Turkey and those states in 1973. But tourists, students
and other recipients of services were covered by the exemption. Paying 15
Euros at the border may be considered a minor nuisance, but it undoubtedly
constitutes a less favorable treatment compared to the visa free entry the
nationals of those four Member States enjoyed in 1973.
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With regard to the three Member States that acceded to the EEC in the
1980s, Greece in 1981, Portugal and Spain in 1986, there were no bilateral
agreements with Turkey in force at the time of accession. Portugal and Turkey
signed an agreement in 2000 but it only exempts nationals holding a
diplomatic passport. In 1984 Turkey exempted nationals of Greece holding
an ordinary or official passport from visa for their travels up to 90 days
(Council of Ministers Decision 03.04.1984, Resmi Gazete, 06.04.1984, no.
18364). That exempted still applies today. Portugal, Spain and Turkey, all
three were bound by the 1957 Council of Europe Convention at the time of
accession of Portugal and Spain to the EEC. Currently, nationals of Portugal
and Spain are required to have a visa to enter Turkey. This three month,
multiple entry visas can be obtained at the Turkish border for 15 Euros. This
requirement with regard to service recipients is not compatible with the visa
exemption under the Council of Europe Convention in force in 1986. But
the provision made with regard to the visa for service recipients from the
four Member States mentioned above, applies here as well.

Nine of the ten states that joined the EU in 2004 had concluded visa
agreements with Turkey. We do not know whether all nine agreements were
suspended or denounced before the accession date. But we know that Malta
and Slovenia well before their accession to the EU suspended the application
of the 1957 Council of Europe Agreement on movement of persons with
regard to Turkish nationals.

A visa agreement was signed between Turkey and the Czech Republic on 18
February 1991 allowing visa free travel for both countries’ citizens for visits
up to 90 days for a period of 6 months (Resmi Gazete, 10.04.1991, no.
20841). Currently nationals of Czech Republic are exempt from visa for their
travels up to 90 days.

A visa agreement was signed between Turkey and Hungary in 1992 allowing
visa free travel was extended to citizens of both countries for visits up to 90
days within a period of six months (Resmi Gazete, 14.08.1992, no. 21315).
With an agreement signed in 1995 the scope extended for Turkish citizens’
transit to Hungary (Resmi Gazete, 21.07.1995, no. 22350). Currently nationals
of Hungary are required to have visa (one month, multiple entry) to enter
Turkey which can be obtained at the Turkish border for 15 Euros.

A visa agreement was signed between Turkey and Lithuania on 11 June 1994
allowing visa free travel for both countries’ citizens for visits up to 90 days
for a period of 6 months (Resmi Gazete, 05.10.1994, no. 22072). Currently

o
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nationals of Lithuania are exempt from visa for their travels up to 90 days
within 180 days starting from the first entry date.

A visa agreement was signed between Turkey and Malta on 6 May 1966
allowing visa free travel for both countries’ citizens for visits up to 90 days
within a period of six months (Resmi Gazete, 29.09.1966, no. 12413). Currently
for nationals of Malta; ordinary passport holders are required to have visa
(three month-multiple entry) to enter Turkey which can be obtained without
payment at the Turkish border.

A visa agreement was signed between Turkey and Poland allowing visa free
travel for both countries’ citizens for visits up to 90 days within a period of
six months. With an additional agreement signed on 02 May 1989 the scope
of the visa free travel was extended to “people who are appointed on
temporary and permanent basis” (Resmi Gazete, 14.04.1996, no. 22611).
Currently, nationals of Poland are required to have visa (one month-multiple
entry) to enter Turkey which can be obtained visas at the Turkish border for
15 Euros.

A visa agreement was signed between Turkey and Slovakia on 18 February
1991 allowing visa free travel for citizens of both countries for visits up to 90
days for a period of 6 months (Resmi Gazete, 10.04.1991, no. 20841).
Currently, nationals of Slovakia are required to have visa (one month-multiple
entry) to enter Turkey which can be obtained visas at the Turkish border for
15 Euros.

A visa agreement was signed between Turkey and Slovenia on 29 November
1999 allowing visa free travel for both countries’ citizens for visits up to 90
days within a period of six months (Resmi Gazete, 13.01.2000, no. 23932).
Currently, nationals of Slovenia are required to have visa (three month-
multiple entry) to enter Turkey which can be obtained visas at the Turkish
border for 15 Euros.

Turkey signed bilateral visa agreements with Latvia and Estonia in 1996. But
these agreements only provide visa free travel for the holders of diplomatic
passport. Currently nationals of Latvia and Estonia are exempt from visa for
their travels up to 90 days.

It is difficult to find the logic in the present Turkish visa policy towards those
nine Member States. Why are the nationals of Estonia and Latvia exempted,
although there was no bilateral agreement with those two countries? Why
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are the nationals of Hungary, Poland and Slovakia issued with multiple entry
visas valid for one month only and the nationals of Malta and Slovenia with
a visa valid for three months? Why are the nationals of Malta exempted from
fees altogether, whilst the other not-exempted EU nationals have to pay 15
Euros. From the above data, no clear relation with the conclusion of a bilateral
agreement or not is apparent.

Another question is to what extent nationals from the non-exempted Member
States traveling to Turkey as service providers or as service recipients can
today rely on those agreements. On the other a similar question arises with
regard to Turkish service providers and service recipients traveling to those
Member States. If the bilateral agreements have not been suspended or
denounced by one of the parties, the crucial question is whether the exemption
covered professional service providers or not. Tourists, students and other
service recipients most probably were covered by the exemption of those
agreements. Does the bilateral agreement, if still in force at the date of
accession, prevail over the EU Visa Regulation? The Court in the Soysal
judgment held that an agreement concluded between the Community and
a third country prevails over secondary EU law. But these bilateral agreements
were concluded by a Member State with a third country before the accession
of that Member State to the EU.

The nationals of Bulgaria and Romania, the two Member States that acceded
to the EU in 2004, currently, are exempted by Turkey from visa for their
travels up to 90 days within 180 days from the first entry date. In Chapter
3, we noted already that Romania and Turkey concluded a visa agreement
in 1992, allowing visa free travel for citizens of both countries for visits up
to 60 days. The agreement was signed on 20 November 1967 (Resmi Gazete,
06.05.1968, no. 12891). This agreement was replaced by a new bilateral
agreement in 2004, apparently because Romania had to comply with the
EU Visa Regulation as part of the acquis communautaire.

A visa facilitation agreement was signed between Turkey and Bulgaria on 10
March 1993. This agreement provided visa free travel for diplomatic passport
holders, but not for service passport holders. It provide also for an accelerated
visa procedure. In terms of time, for businessmen (only invitation letter or
a document granted by the Chamber of Commerce or the Chamber of
Industry), journalists (relevant ID card stating that the person is a member
of a press group), sport persons, artists and people participating to scientific
occasions (relevant documents stating the programme and purpose of the
event). In 2001, this visa facilitation agreement was expanded to a visa-free

50
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regime just for Bulgarian citizens willing to visit to Turkey by decision of the
Turkish Council of Ministers (Resmi Gazete, 15.06.2001, no. 24433).

The result is that, Turkey provides visa free travel to nationals of six of the
twelve Member States that acceded to the EU in 2004 and 2007. The nationals
of five other Member States can obtain a multiple-entry visa at the Turkish
border for 15 Euros or for free (Malta). These facilities do not apply for the
nationals of Cyprus. With regard to nationals of eleven Member States, the
visa policy of Turkey is far more liberal than the visa policy of the EU towards
Turkish citizens. The same discrepancy occurs with regards to the nationals
of the EU-15: nationals of eight of those Member States are exempted from
the visa and the nationals of the other seven can buy three months multiple-
entry visa for 15 Euros. This practise is known as ‘bandrol’ visa in Turkish
(Kirisci 2005:351). The above also makes clear how the freedom of Turkish
nationals to travel without a visa in Central Europe was severely restricted by
the accession of the EU-12 to the EU.

The levy of the 15 Euros may be a minor violation of the rules under the
Association Agreement EEC-Turkey with regard to professional service providers
from a few Member States and with regard to the recipients of service from
some of the 13 Member States that have not be fully exempted from the
Turkish visa (See Annex F for the current Turkish visa rules regarding the
nationals of EU Member States). But this offense is very minor indeed when
compared to the administrative burden, costs, long waiting periods, insecurity
at the external Schengen border and other nuisances created by governments
and consulates of several of the EU-15 Member States with regard to Turkish
service providers and, possibly, also with regard to recipients of services in
violation of their obligations under Article 41(1) of the Protocol as interpreted
by the Court of Justice in the Soysal judgment.

Apart from Turkey’s visa relations with ‘old” and ‘new’ EU Member States,
Turkey has clearly and visibly altered its visa politics with third countries. Since
2009, Turkey signed bilateral visa agreements with countries such as Syria,
Libya, Jordan and Lebanon, which rank high on the EU’s blacklist and are
subject to strict visa regulations.®” Although some might argue that Turkey
is drifting away from a common EU visa policy by allowing visa-free travel
to some ‘black list countries’, in line with the slowing down of its accession
process, Turkey can also be seen as taking pragmatic steps to compensate

67 For a list of countries where Turkish citizens enjoy visa free travel (touristic, limited to 30 to 90 days and single entry) see Annex |.
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for the lack of progress in its relations with the EU and the failure of the Union
to initiate visa liberalisation. On one hand Turkey is intensifying its trade and
economic relations as well as increasing tourism revenues and on the other
hand strengthening good neighbourly relations and diversifying its options

while adopting the ‘I will align with the EU visa policy once | am a Member
State’ stance.
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Chapter7:

EU Visa Policy towards Turkey and
Other Candidate Countries and
Neighbouring States

The EU Visa Black List

Ever since Germany in 1980 decided to introduce visa for Turkish nationals
in reaction to the sharp increase of the number of asylum seekers from Turkey
and four other Member States felt compelled to follow suit, Turkey has been
on successive lists of countries whose nationals who need a visa for a short
stay in EU Member States. The first of such lists was adopted at the meeting
of the immigration ministers of the Member States in Copenhagen on 11
December 1987. The adoption of that list was the first concrete product of
the intergovernmental cooperation in the Ad Hoc Group Immigration. Turkey
was on the far longer black list agreed behind closed doors by the Schengen
states in 1989,%8 and on the visa list adopted by the Schengen Executive
Committee in 1993,%° the list of EC Regulation 2317/957° that was replaced
by the list annexed to EC Regulation 574/19997" and, finally, the negative
list of EC Regulation 539/2001 that incorporated the Schengen rules into EU
law.”? The Soysal judgment has made it clear that the obligations of the
Member States under the Association Agreement prevail over the secondary
law, such as the Visa Regulation, agreed within the EU (see chapter 2).

Nationals of the three other candidate countries Croatia, the Former Yugoslav
Republic of Macedonia (FYRM) and Iceland do not need a visa for a short
stay in an EU Member State: Croatia and FRYM are on the visa white list and
Iceland is member of the Schengen group. In December 2009 the Council
decided to abolish the visa obligation for three neighboring states of the EU.
FYRM, Montenegro and Serbia were transferred from the black to the white
list of EU Visa Regulation.”® In November 2010 two more third countries,

68 Tiygede Kamer 1988-1989, 19326, no. 11, p. 22.
69 SCH/11-visa (93)11.

7004 1995, L 234/1

041999, L 72/2.

7204 2001, L 81/1.

73 EY Regulation 1244/2009, 0J 2009 L 336/1.
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Albania and Bosnia-Herzegovina were transferred to the white list of the Visa
Regulation.”* The Turkish Minister of Foreign Affairs Davutoglu called it
‘unacceptable that certain Balkan countries that are in the initial stages of
the membership process and have not begun negotiation have been given
the Schengen privilege (visa-free travel within the Schengen Area), while
Turkey, considering the level that Turkish-EU relations have reached, has
not.”’’

The Practice of Issuing Visa at EU Consulates in Turkey

The obligation to acquire a visa for a short trip to EU Member States has
been an important problem for Turkish citizens ever since 1980. This problem
confronts all strata of Turkish society, the business community, the academic
world, students, journalists and the large class of the Turkish population that
has close family members among the almost 3 million Turkish nationals living
in the EU. The practical problems experienced by businessmen, by family
visitors and others have been been documented in recent studies. Those
studies reveal complaints about the costs and the time consuming and
bureaucratic process. The visa process is perceived by many applicants as a
violation of their human rights and by businessmen as unfair competition
considering the Customs Union between Turkey and the EU. The practice of
German consulates to require prepayment for an appointment was subject
of outspoken criticism (Dogan and Geng, 2009 and Narin Idriz Tezcan 2010).
Several EU Member States have outsourced the visa application process. Visa
applications in Turkey can only be made through the intermediary of private
companies, such iDATA that has been contracted by the Dutch and lItalian
Consulates, see chapter 4.

In recent years more than half a million visa have been issued by the consulates
of EU Member States in Turkey each year. Those visa make up a considerable
share of the yearly total of between 11 and 12 million visa issued by EU/EEA
countries in recent years. From the table below it appears that only a small
minority of the visa applications by Turkish nationals are denied. The data
relates to visas issued for a short stay visa (C visa) by the consulates of 22
Member States. Data on the consulates of Cyprus, Ireland, Luxembourg, Malta
and the UK are not available.

ey Regualtion 1091/2010, 0J 2010 L 329/1.
% Migration News Sheet, January 2010.
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Table 2: Short stay visas issued by EU consulates in Turkey in 2006-200876

Year C visas issued percentage of all applications for C visa
2006 568,469 93.2%
2007 578,920 93.3%
2008 556,861 91.3%

In 2008 most visas (85%) are issued by the consulates of seven Member
States: Germany (139,000), France (103,000), Italy (68,000), Greece (55,000),
Bulgaria (51,000), Romania (30,000) and the Netherlands (24,000). The
percentage of visa applications that is refused varies between the Member
States. In 2008 the highest refusal rates occured in the consulates of Latvia
(20%) Belgium (19%), Germany (13.5%), Estonia (12%), Denmark (11%)
and the Netherlands (10%).

In 2009, the list of Member States issuing the highest number of visas
remained the same. However, in terms of the refusal rate, Austria ranks the
highest with 18%; Germany has 16% and Belgium 15% with the Netherlands
following behind with 9%.””

Visa Facilitation and Readmission Agreements

The EU has concluded visa facilitation agreements with almost all of its
neighboring states and the Western Balkan states: Albania, Bosnia-Herzegovina,
FYRM, Georgia (concluded in 2011), Moldova, Montenegro, Russia, Serbia
and Ukraine (though these are no longer relevant for Albania, Bosnia-
Herzegovina, FYRM, Montenegro and Serbia). Moreover, in 2011 negotiations
on the conclusion of new visa facilitation agreements with Belarus and Brazil
were being held and the Council decided to start negotiations to amend the
current agreements with the Russia, Ukraine and Moldova.”®

The Turkish Minister responsible for EU Affairs and chief negotiator Egemen
Bagis stated on several occassions that it is clearly “nonsense” and “ridiculous”
that “remote countries” such as Belize, Paraguay and Uruguay are enjoying
visa-free travel and negotiations are ongoing with Moldova, Russia and
Ukraine, but not with Turkey. Addressing European diplomats and EU officials

76 Data calculated on the basis of data in Council documents nos. 10700/07, 8215/08 and 12493/09.
m “Applications for Schengen Visa Type C (Short-term visa) by Turkish nationals in 2009”, European Stability Initiative, www.esiweb.org
78 Gouncil documents 6354/11 and 6424/11 of 18 February 2011 and 8335/11 of 28 March 2011.

o
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in Brussels he was quoted saying, “When our citizens are insulted on a daily
basis in the consulates of EU states [when making visa applications], one may
ask the question as to why we should help the EU with their problems when
we are treated this way.””?

The main purpose of visa facilitation agreements is to facilitate the issue of
short-stay visas for certain categories of persons on the basis of reciprocity.
The EU policy aims at linking the conclusion of a visa facilitation agreement
to the conclusion of a readmission agreement. Visa facilitation is used
as an incentive for the conclusion of a readmission agreement (Trauner
and Kruse 2008; Roig and Huddleston 2007).8° Visa-free travel has been
made conditional on the fulfilment of a series of conditions, such as the
introduction of biometric passports, a comprehensive system of border
controls and the signing of a readmission agreement, covering not only
nationals of the country but also third-country nationals that have transited
through that country to reach the Schengen Area.

The use of visa-free travel as a tool for promoting necessary reforms is not
a guaranteed formula which works in all cases. The experience of the Western
Balkans and Turkey reveals mixed results. In the Balkans, the prospect of visa-
free travel prompted the signature of readmission agreements as well as the
implementation of comprehensive reforms. But in Turkey the lack of clear
rules, coupled with a lack of political will on the EU side militated against
reforms and undercut visa liberalisation’s power as a foreign policy tool.?
For Turkey, the political and economic costs of the readmission agreement
in the absence of a visa-free regime are high.

The EU and Turkey formally opened negotiations of a readmission agreement
in May 2005. For several years the negotiations have made little progress.

During the meeting of the EC-Turkey Association Council in May 2009 the
Turkish minister of Foreign Affairs complained that ‘Turkish businessmen,
academics, students, scientists, artists, sportsmen and professional drivers
face substantial difficulties during their visa application to the consular units
and even at the border gates of the Member States. The extensive list of

79 2. Ozler and 1. Toygir, ‘Visa-Free Travel: Is It Working as an EU Foreign Policy Tool?’, FRIDE, April 2011 http://www.fride.org/publication/901/visa-
free-travel:-is-it-working-as-an-eu-foreign-policy-tool?
0 For a recent formulation of that link see the Council conclusions in document 11260/11 of 2 June 2011; point 5 reads: “If the Council decides
to open visa facilitation negotiations with a third country, the current policy of accompanying an EU visa facilitation agreement with a parallel
EU readmission agreement should be continued.”

81 2. Ozler and 1. Toygir, ‘Visa-Free Travel: Is It Working as an EU Foreign Policy Tool?’, FRIDE, April 2011 http://www.fride.org/publication/901/visa-
free-travel:-is-it-working-as-an-eu-foreign-policy-tool?
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supporting documents requested during visa applications, the lengthy visa
examination periods, the high visa fees are major sources of complaint. In
most cases the admission procedure is time-consuming, costly and
discouraging.” According to the minister the EU visa practice towards Turkish
businessmen constitutes a non-tariff barrier as compared to the businessmen
of the third countries, who are on the visa white list of the EU (Brazil, Mexico,
Malaysia, South Korea etc.), as they can travel to the EU countries without
a visa. ‘As a negotiating country which has a Customs Union with the EU
since January 1996 and in the framework of the Additional Protocol between
the Community and Turkey, we expect a simple and expeditious visa procedure
for our citizens, in particular for our businessmen, academics, students,
scientists, artists, sportsmen and professional drivers.’82 The last sentence
could be interpreted as a implicit reference to a visa facilitation agreement.
At the Association Council meeting, the EU called negotiations on a readmission
agreement a priority and urged Turkey to resume negotiations with a view
of concluding in the shortest delay.®? Turkey heeded that call and later in
2009 resumed the negotiations.

During the EU Mission to Turkey in November 2009, the Swedish Minister
for Integration, representing the EU, and the Turkish Minister of Interior
agreed to establish a regular dialogue on mobility, migration, asylum and
visa between senior officers. The resumption of the formal negotiations on
the Turkey-EC readmission agreement was noted ‘as a positive step and their
timely conclusion as a shared aim’. Apparently, Turkey is afraid of accepting
obligations that will bring significant financial and administrative burdens for
many years to come by concluding a readmission agreement without the
perspective of full EU membership in the near future. Moreover, it does not
want a visa facilitation agreement to interfer with rights Turkish nationals
already have obtained under the Association Agreement and the Protocol.
The key problem is application of rights. As the ‘Visa Hotline Project’ run by
Union of Chambers and Commodity Exchanges of Turkey (Ttirkiye Odalar ve
Borsalar Birligi - TOBB) and Economic Development Foundation (iktisadi
Kalkinma Vakfi - IKV) together with Brussels’ based NGO European Citizen
Action Service (ECAS) shows, Turkish citizens encounter many problems with
their visa applications to EU consulates in Turkey. The project received around
1000 complaints in just two months ranging from the amount of money
requested, to documents that need to be submitted and from the lack of
facilities to treatment by consular staff (Z. Ozler and M. Ozs6z, 2010). Detailed
information and some examples of complaints are presented in Annex ).

82 CE-TR 105/09 of 20 May 2009, p. 30.
83 GE-TR 104/09 of 20 May 2009, p. 14.
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At the Association Council meeting in May 2010 the Turkish ministers stated
to be committed to finalizing the readmission agreement with the EU once
both parties agreed on essential matters based on equity. The ministers
repeated that Turkey is conducting accession negotiations with the EU, had
entered into a Customs Union with the EU in 1996, had acquired rights under
the 1970 Additional Protocol as reflected in the Soysal judgment,and believed
that Turkish citizens should be accorded the right to visa-free travel to the
EU.84

At the JHA Council of June 2010 the Commission asked for a mandate to
open a high-level dialogue with Turkey in order to introduce measures for
the facilitation of issuance of visas to certain categories of people (students,
entrepreneurs, etc.) immediately after the readmission agreement would
have been signed. No decision was made on that request.

At the JHA Council of February 2011 the Council adopted conclusions
welcoming the finalisation of the negotiations on an EU-Turkey readmission
agreement. The Commission, the Member States and Turkey were invited
“to intensify their cooperation on visa issues, ensuring harmonised
implementation of practical improvements for Turkish visa applicants within
the framework of the EU Visa Code”. Finally, the Council took note of “the
Commission’s intention to initiate a dialogue on visa, mobility and migration
with Turkey”. Several Member States made statements in the Council minutes
signaling their caution and worries on this issue. The Commission specified
that the last part of the Council’s conclusions “ does not legally constitute
a negotiating mandate.”8® Statement by the EU Commissioner Malmstém
about the perspective “ to further our cooperation with Turkey in the area
of visa policy and related areas, with a view to improving the mobility of our
citizens” and visafacilitation for students, businesmen, sportsmen and artist®¢,
apperently were not (yet) supported by most Member States. The EU Council
wants Tukey to sign the readmission agreement without even so much as
starting negotiations with Turkey on a visa facilitation agreement.

Given the current deadlock and the reluctance of some Member States to
take further action, recently the European Commission is promoting the
application of the new Visa Code as a first step to improve the current
situation before there is further progress on the ground. The EU Visa Code

84 )£-TR 4806/10, p. 18.
85 Council document 7023/11 of 25 February 2011.
86 Press Memo 11/50 of 27 January 2011 and the Hurriyet Daily News of 13 January 2011.

52
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is a set of common rules on the issue of Schengen visas by Member States.
The code entered into force in April 2010.8” The main provisions concerning
visa applications are:

e A standard fee (60 Euros for persons from the age of twelve and older);

e Standard application documents (an application form, a valid travel
document, a photograph, a document indicating the purpose of the journey,
proof of sufficient means to cover accommodation and subsistence, proof
of travel medical insurance as well as information enabling an assessment
of the applicant's intention to leave the Schengen territory before the expiry
of the visa);

e A decision on the application should be taken within 15 calendar days.

e In case of a refusal, Member States are obliged to give a motivation of their
decision and refused applicants have the right to appeal against the particular
member state under its national law. To facilitate this task, Member States
have to provide applicants with information regarding the procedure to
be followed.88

The uniform application of the Visa Code depends on the uniform interpretation
of the Code by Member States. Moreover, the Visa Code leaves Member
States a lot of freedom on essential points. They are free to make use of the
possibility to issue Turkish nationals with multiple-entry visas with a period
of validity between 6 months and 5 years when the applicant proves the
need or justifies the intention to travel frequently.8? It is too early to assess
the impact of the Visa Code on the handling of visa applications made by
Turkish applicants. But it appears from the information collected by the “Visa
Hotline” project presented in Annex ] that Turkish citizens still contact that
hotline for similar categories of complaints the Visa Code was supposed to
address.

At the Association Council meeting in April 2011 the Turkish ministers made
it clear that Turkey was not interested in a dialogue on visa or the proper
implementation of the EU Visa Code as a solution to the practical problems
experienced by Turkish nationals who want to travel to the EU. Without a
clear perspective of visa free travel, Turkey will not sign the readmission
agreement. The Minister of Foreign Affairs, Davutoglu, made the link between
the two issues perfectly clear:

87 Article 58(2) of Regulation (EC) No.810/2009 establishing a Community Code on Visas (Visa Code), 0J 2009 L 243/1.
88 Articles 9-17, 23 and 32 Visa Code.
89 Article 24 (2a) Visa Code.
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‘We have finalized Readmission Agreement negotiations with the European
Commission in a spirit of cooperation and goodwill. As | mentioned before
the decision of Justice and Home Affairs Council on 24 February 2011 fell
short of fulfilling our expectations. The conclusion and initialling of the
Readmission Agreement should be carried out in parallel to the initiation
of the visa dialogue process between Turkey and the European Commission
towards a visa free regime. We expect the Council to give Commission
an official mandate to initiate a dialogue with Turkey on a Roadmap that
will eventually provide visa liberalization for Turkish citizens.’”?°

The explicit reference by the Turkish side to the judgments by German and
Dutch courts on the consequences of the Soysal judgment (see chapter 4)
may have strengthened then Turkish insistence on linking readmission and
visa free travel. From the conclusion of the May 2011 JHA Council it appears
that by that time the readmission agreement with Turkey had not yet been
initialed.”’ The issue was not on the agenda of the June 2011 JHA Council.??

Asylum seekers

The issue that triggered the abolition of visa-free travel between Turkey and
the EC Member States in 1980 was the sharp increase of Turkish asylum
seekers in Germany. Their number increased from 18,000 in 1979 to almost
58,000 in 1980 (Bocker and Groenendijk 2006:182), primarily due to the
political unrest around the military coup of September 1980. In the mean
time the number of Turkish asylum seekers in the EU has diminished
considerably. The total number of asylum applications filed by Turkish nationals
in all 27 Member States was 6,200 in 2007, 6,300 in 2008, 6,557 in 2009
and 5,285 in 2010.%% In Germany the number of Turkish asylum seekers both
in 2008 and 2009 was just over 1,400°* and 1,340 in 2010. The main reason
for ending visa free travel with Turkey in 1980 has almost completely
disappeared over the past thirty years.

90 E-TR 4805/11, p. 36 and 16.

91 Gouncil document 10011/11 of 12 May 2011, p, 9n 3.

92 Gouncil document 11008/11.

9 UNHCR Statistics, Asylum levels and trends in industrialized countries.
94 Migration und Bevdlkerung, February 2010, p. 3.
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Conclusions

Clearly, Turkey is being treated quite differently regarding visas from
the other countries with continuous land borders with the EU and
specifically with the other countries in the Balkan region. This is
notwithstanding the fact that Turkey is the country with the longest
standing candidature to the EU. From the earlier chapters, it appears that
most Member States placed mandatory visa requirements on Turkish nationals
after the 1980 coup in that country and before 1990. Over this period there
were substantial numbers of asylum applicants from Turkey in some Member
States. This phenomenon seems to have diminished very substantially since
the turn of the millenium.

It is also apparent that the visa requirement has been transferred from
individual Member State rules to EU rules in a rather seamless manner.
However, from the statistics on the issue of short stay visas to Turkish nationals,
it appears that there are very substantial numbers of Turkish nationals who
visit friends and family or provide services in the EU every year and very few
of them are refused visas. Now that the ECJ’s judgment has raised questions
about the very legality of the mandatory visa requirement in a number of
Member States (and indeed those which the largest concentrations of Turkish
nationals resident on the territory) it may be time to reconsider the reasons
for maintaining Turkey on the EU’s visa black list at all.
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Chapter 8:
Conclusions

In this report we have examined:

e The historical context of the Agreement and the demographic information
available on Turkish nationals resident in the EU;

In this regard, it is important to bear in mind when considering the
implications of the Soysal judgment that the Agreement is hard law in the
EU which takes priority over EU secondary legislation and that Turkey has
been a candidate for membership of the EU since 1963. Turkish citizens
comprise the largest single nationality of long resident third country nationals
in the EU and make up 75% of Turkish nationals living outside Turkey.

e The Soysal judgment: the ECJ has held that the standstill provision on service
provision has direct effect for the Member States; visas are an obstacle to
free movement of service providers and their employees and thus if
introduced after 1 January 1973 (for most Member States considered in
this study but later for those which acceded after that date) will be contrary
to the standstill provision.

This finding is not surprising in light of the EC|’s constant jurisprudence on
the Agreement. Member States are obliged to apply their national rules
applicable at the relevant date (for most 1 January 1973) to Turkish nationals
entering for service provision which means, in many Member States dusting
off the old rules and remembering what they mean. The ECJ has stated
more than once that the provision of the Agreement which states that its
interpretation is to be guided by the similar rules in the TFEU must be given
effect. Assuming this is the case then the judgment applies not only to
service providers but also to service recipients. As the ECJ’s case law in
respect of the TFEU provisions on services shows, just about anyone is a
service recipient - tourists, students etc.

e The visa abolition agreements between EU Member States and Turkey most
of which date from the 1950s and 1960s and the Council of Europe 1957
Agreement on Movement of Persons.
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It seems that most Member States had visa abolition agreements with
Turkey dating from the early 1950s onwards. While some of them exclude
some categories of service providers others are very wide indeed. Most of
these agreements were not denounced until the late 1970s or 1980s when
the Member States introduced mandatory visa requirements for Turkish
nationals. Similarly, many Member States did not denounce the Council
of Europe Agreement on the accession of Turkey and indeed seem to have
taken a rather cavalier attitude towards its application to Turkish nationals
when introducing mandatory visa requirements for Turkish nationals in the
1980s.

Member States’ responses to the Soysal judgment have been somewhat
half-hearted to say the least. With the notable exception of Denmark which
appears to have taken serious steps over the 12 months since the judgment
at least to adapt their rules and practices to the most restrictive possible
interpretation of the judgment, the others have either done nothing or
very little indeed.

While Austria, Finland and Romania, as late joiners to the EU are not directly
affected by the judgment as their national law included mandatory visa
requirements for Turkish nationals before accession, they still have a problem:
what if a Turkish national seeks a short stay visa from one of their consulates
with the intention of transiting directly a Member State where no visa
requirement can be required under the Soysal judgment? Requiring such
a Turkish national to obtain a visa may be an obstacle to his or her exercise
of a right.

In Germany and the Netherlands there is a positive admission on the part
of the authorities or some courts that the judgment has consequences for
the national visa rules but the measures taken so far seem somewhat
inadequate. Germany has created the possibility for certain categories of
service providers to apply at a German consulate for a declaration that they
do not need a visa. In the Netherlands, the process appears to be driven
by the courts rather than the government which is both heartening from
the perspective of the independence of the judiciary but discouraging from
that of the Member State’s duty of good faith to EU law. Spring 2011
national courts both in Germany and the Netherlands made clear decisions
on the consequences of the Soysal judgment. This movement culminated
in the reference by the Berlin Administrative Appeal Court to the Court of
Justice in Luxemburg.
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In the rest of the Member States, there is an ostrich approach as if ignoring
the rights of Turkish nationals within the personal scope of the judgment
to visa-free travel will somehow go away. Belgium, France, Ireland, Italy
and the UK are particularly noticeable in this regard. The question of good
faith is even more problematic in respect of the UK which only days after
the ECJ’s judgment issued a press release claiming the legality of refusing
admission to and expelling a Turkish self-employed person seeking entry
to attend a trade fair on the grounds of his failure to have a visa.

The EU institutions so far have been most noticeable for their astonishing
lack of courage in facing the Member States in the Council regarding the
application of the judgment.

The Commission, as guardian of the Treaties, has a particularly important
role to ensure that the Member States follow faithfully EU law including
and most importantly as intepreted by the ECJ. So far, it appears to be
letting the Member States continue to flout EU law on this matter with
impunity. This may not be a wise strategy in light of the importance of
coherence and correct application of EU law. The European Parliament, on
the other hand, initially appeared to be taking a fairly robust role in seeking
the correct application of the judgment. With its increased powers after
the entry into force of the Lisbon Treaty, this may be helpful to encourage
the Commission to take some Member States’ feeble responses to the
judgment more seriously.

e Regarding regional coherence, a policy objective of the EU external
dimension, the visa obligation for Turkish nationals is an anomaly in the
Balkans. The EU institutions have removed the mandatory visa requirement
for some of the Balkan states from the beginning of 2010 and for the rest
in November 2010.

Turkey remains the exception in this region to visa free travel for its citizens
going to the EU for short stays. From an examination of the state of
negotiations, there is a suspicion, we hope unfounded, that the EU’s lack
of enthusiasm for lifting the short stay visa requirement is linked with a
hope that the Turkish authorities will accept a readmission agreement with
the EU. Such a consideration is of course fully extraneous to the correct
application of the Soysal judgment.

Further, as the statistics on the issue of short stay visas to Turkish nationals
indicate, the refusal rates are fairly low, the numbers are high, so much
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would be gained in terms of administrative staff time in EU consulates
in Turkey and it is not clear what would be lost in terms of control by
lifting the mandatory visa requirement altogether.

The Tricky Issue of Service Recipients is now before the Court
of Justice

One of the questions which seems to be contributing to cold feet in some
Member State ministries is whether the Soysal judgment applies both to
service providers and recipients. If this is the case, and the Commission
appears to consider this so, then all Turkish tourists are included within
the scope of the judgment. The legal world appears to be divided on
the question though the majority of academic and practitioner
commentators so far appear to agree with the Commission. The reference
by the Berlin Administrative Appeal Court of two questions in the
Demirkan case (C-211/11) will provide the Court of Justice to say the
final word on this issue.

It is difficult to see how the Soysal judgment could be limited exclusively to
service providers without potentially damaging the coherence of the ECJ’s
jurisprudence in the field. From the mid 1980s the ECJ has consistently held
that there is only one rule which encompasses both providers and recipients.
If it changes this position for the Agreement then its own jurisprudence will
be out of kilter. In view of the existing difficulty in convincing the Member
States that the EC] is serious when it hands down a judgment and that there
is no point just delaying and hoping the Court will change its mind (sooner
or later), the EC] may find it more attractive to insist on one and only one
interpretation of service provision whether this be for the TFEU or the
Agreement.

Coherence within the EU

One must consider the following: is it a problem if Turkish service providers
and tourists are not obliged to get visas to go to some Member States but
are for others? Of course, for the Schengen states it is not a problem if Turkish
tourists do not need visas to go to Ireland and the UK as they do not enter
the Schengen territory. As both Ireland and the UK appear to have had very
generous provisions in their bilateral agreements with Turkey on visa free
travel and wide provisions on the admission of self-employed and tourists,
it seems that Turkish nationals would benefit from those two countries
applying their 1973 rules to both categories as quickly as possible. It is
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noticeable that both those countries’ authorities have made no move regarding
Soysal at all.

As regards to the Schengen zone, it clearly states whether the judgment
applies only to service providers or to service providers and recipients, it
drives a coach and horses through the coherence of Schengen rules on
admission of third country nationals. So if Austria can apply visa requirements
to Turkish nationals but Germany cannot, there is simply no consistency.
If a Turkish national wishing to visit friends or provide services in both
Munich and Salzburg has any sense he or she will go to Germany first
under the visa-free regime and then pop across the Schengen control
free border and sort out business in Austria.

For conscientious Member States like Finland, the problem has already been
identified - can Finnish consular authorities lawfully receive visa applications
from Turkish nationals (service providers or recipients) who are seeking to
go to another Member State, for instance Denmark, where visas are no longer
required. This is a problem which will affect fully half of the Schengen Area
countries. Clearly a better solution is simply to remove Turkey from the
EU’s visa black list. This would resolve the problem immediately.

Finally, for coherence of EU law, clearly it is unacceptable for Member States
to impose obligations which are the equivalent of visas but called by a different
name (and resulting in the issue of a different piece of paper). This is just a
rather transparent attempt to get around the judgment and for the Member
States to continue their visa practices but renaming them something else.
The ECJ has never shown much sympathy for these kinds of displacement
activities. Moreover, as observed by a Dutch court, this does not solve the
question how Member States are going to apply Soysal when a Turkish service
provider or service recipient arrives at the external border without such a
quasi-visa.

The Role of the EU Institutions

So far the greatest activity around the Soysal judgment has been on the part
of the EU institutions and the Turkish authorities. After an encouraging start,
the Commission seems to have been knobbled somewhat by the Member
States or at least some of them. While on the one hand it has accepted
that the judgment must apply to both service providers and recipients,
it seems to have taken its foot off the accellerator as regards ensuring
that the Member States correctly implement the judgment. For instance,
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by allowing the French EU Presidency to rewrite the question that the
Commission proposed to the Member States regarding their national
legislation at the revelant date for the standstill provision into one
requesting information on any change subsequent to the judgment, the
Commission made it impossible for itself to check the state of affairs.
Instead of carrying out proper research on the relevant legislation at the
relevant date, the Commission appears to have relied on the answers provided
by a Member State without supporting documentation. The result then in
the form of the Commission’s proposed Guidelines is unreliable. It seems
quite clear that the Commission is working with partial information
about the state of Member States’ legislation at the relevant date and
thus what it comes up with as guidance is flawed. One wonders where
the Legal Service of the Council is in respect of this matter. Surely it should
be ensuring the correctness of the legal information provided by the Member
States.

The May 2011 proposal of the Commisision to amend the EU Visa
Regulation to allow for exemption of Turkish service providers by certain
Member States is too limited to solve all issues raised by the Soysal
judgment. Probably, the Commission was not aware of the reference by
the Berlin court on Turkish recipients of services in April 2011 in the
Demirkan case when adopting this proposal.

The European Parliament appears to take the issue of correct application of
the judgment more seriously. Some pressure has been applied to the other
institutions, though only time will tell whether this pressure will be concerted.

Security or Insecurity or Both?

The Soysal judgment forces us all to think again about the objectives and
efficiency of mandatory visa requirements for Turkey. If the EU can abolish,
in the space of a few months, mandatory visa requirements on all the rest
of the Western Balkan countries, is it really necessary to retain them for Turkish
nationals? Even Albania, which has been a source of irregular migrants to
Italy in numbers which have greatly annoyed the Italian authorities throughout
the 1990s, will have the mandatory visa requirement lifted in April 2010.

What are the arguments which are usually made to justify the retention or
application of visa requirements? They all relate to the security-insecurity
continuum: international relations, crime, irregular migration and regional
coherence. On all counts Turkey and Turkish nationals do not appear to raise
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substantial security issues. The country is gradually settling into liberal
democracy. EU police and judicial cooperation in criminal matters has improved
substantially with Turkey over the last five years. Irreqgular migration by Turkish
nationals to the EU no longer appears to be an important issue. The considerable
drop in the number of Turkish nationals seeking asylum in EU states attests
to greater human rights protection in the country. The fairly low rates of
refusal of short stay visas to Turkish nationals at EU consulates in Turkey
indicates that most applications are well documented and evidenced. The
Western Balkan region is now one where Turkey alone stands out as being
subject to the mandatory visa requirement.

The accession negotiations between the EU and Turkey are still dragging on
and likely to do so for some time. In the meantime, the Soysal judgment is
likely to take up more and more judicial time in the EU Member States. From
the evidence so far, most Member States are doing nothing to implement
the judgment. So lawyers, non-governmental organisations and individuals
will have to seek to establish their right to visa-free entry on the basis of the
Member State national rules at the relevant time before national courts. The
wider the group of people seeking to establish their rights, the slower the
Member State authorities are in applying the judgment, the more cases will
clog up the national courts. Rather than waste these scarse and expensive
resources, perhaps the EU might better rethink the necessity of mandatory
visas for Turkish nationals and free up their judges for other work.
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Annex B:

List of National Experts
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Senior Researcher, iktisadi Kalkinma Vakfi
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Annex C:

Judgments of the European Court of
Justice on the Association Agreement
EEC-Turkey and its Secondary Legislation

Case Name Date Case Number ECR Reference
Demirel 30.9.1987 12/86 1987, 3719
Sevince 20.9.1990 G 192/89 1990, I-3461
Kus 16.12.1992 G 237/91 1992, 1-6781
Eroglu 5.10.1994 C 355/93 1994, 1-5113
Bozkurt 6.6.1995 G 434/93 1995, 1-1475
Taflan-Met 10.9.1996 C-277/94 1996, 1-4085
Tetik 23.1.1997 C171/95 1997, 1-329
Kadiman 17.4.1997 G 351/95 1997, 1-2133
Eker 29.5.1997 (-386/95 1997, 1-2697
Kol 5.6.1997 (-285/95 1997, 1-3069
Giinaydin 30.9.1997 (C-36/96 1997, 1-5143
Ertanir 30.9.1997 (C-98/96 1997, I-5179
Akman 19.11.1998 C-210/97 1998, I-7519
Birden 26.11.1998 C-1/97 1998, I-7747
Siirdl 4.5.1999 (-262/96 1999, 1-2685
Nazli 10.2.2000 (C-340/97 2000, 1-957
Kocak 14.3.2000 (C-102/98 2000, 1-1287
Ergat 16.3.2000 (C-329/97 2000, 1-1487
Savas 11.5.2000 C-37/98 2000, 1-2927
Eyiip 22.6.2000 (C-65/98 2000, 1-4747
Bicakci 19.9.2000 C-89/00 0J 2000 C 95/4
Kurz (Yuze) 19.11.2002 (C-188/00 2002, 1-10691
Birlikte 8.5.2003 C-171/01 2003, 1-4301
Abatay & Sahin 21.10.2003 (C-317+369/01 2003, 1-12301

Composite
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Case Name Date Case Number ECR Reference
Oztiirk 28.4.2004 (C-373/02 2004, 1-3605
Commission/Austria 16.9.2004 (C-465/01 2004, 1-8291
Ayaz 30.9.2004 (C-275/02 2004, |-8765
Cetinkaya 11.11.2004 (-467/02 2004, 1-10895
Dorr & Unal 2.6.2005 (C-136/03 2005, 1-4759
Aydinli 7.7.2005 (-373/03 2005, 1-6181
Dogan 7.7.2005 (-383/03 2005, 1-6237
Giirol 7.7.2005 (-374/03 2005, 1-6199
Sedef 10.1.2006 ($-230/03 2006, I-157
Torun 16.2.2006 (-502/04 2006, I-1563
Giizeli 26.10.2006 C-4/05 2006, 1-10279
Derin 18.7.2007 (-325/05 2007, 1-6495
Tum & Dari 20.09.2007 C-16/05 2007, I-7415
Polat 4.10.2007 (-349/06 2007, 1-8167
Payir 24.1.2008 (-294/06 2008, 1-203
Er 25.9.2008 (C-453/07 2008, 1-7299
Altun 18.12.2008 (C-337/07 2008, -10322
Soysal 19.02.2009 (-228/06 2009, 1-1031
Sahin 17.9.2009 (C-242/06 2009, |-8465
Bekleyen 21.1.2010 (C-462/08 n/a
Genc 422010 C-14/09 n/a
Commission/Netherlands ~ 29.4.2010 C-92/07 n/a
Toprak & Oguz 9.12.2010 (C-300-301/09 n/a
Metin Bozkurt 22.12.2010 (-303/08 n/a
Akdas 26.5.2011 (C-485/07 n/a
Pelhivan 16.6.2011 (C-484/07 n/a
Oguz 21.7.2011 C-186/10 n/a
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Annex D:
Text of 1957 Council of Europe
Agreement on Movement of Persons

European Agreement on Regulations governing the Movement of Persons
between Member States of the Council of Europe

Paris, 13.XI11.1957

The governments signatory hereto, being members of the Council of Europe,
Desirous of facilitating personal travel between their countries,
Have agreed as follows:

Article 1

Nationals of the Contracting Parties, whatever their country of residence,
may enter or leave the territory of another Party by all frontiers on presentation
of one of the documents listed in the Appendix to this Agreement, which is
an integral part thereof.

The facilities mentioned in paragraph 1 above shall be available only for visits
of not more than three months' duration.

Valid passports and visas may be required for all visits of more than three
months' duration or whenever the territory of another Party is entered for
the purpose of pursuing a gainful activity.

For the purposes of this Agreement, the term ‘territory’ of a Contracting
Party shall have the meaning assigned to it by such a Party in a declaration
addressed to the Secretary General of the Council of Europe for communication
to all other Contracting Parties.

Article 2
To the extent that one or more Contracting Parties deem necessary, the
frontier shall be crossed only at authorised points.
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Article 3
The foregoing provisions shall in no way prejudice the laws and regulations
governing visits by aliens to the territory of any Contracting Party.

Article 4

This Agreement shall not prejudice the provisions of any domestic law and
bilateral or multilateral treaties, conventions or agreements now in force or
which may hereafter enter into force, whereby more favourable terms are
applied to the nationals of other Contracting Parties in respect of the crossing
of frontiers.

Article 5

Each Contracting Party shall allow the holder of any of the documents
mentioned in the list drawn up by it and embodied in the Appendix to this
Agreement to re-enter its territory without formality even if his nationality
is under dispute.

Article 6
Each Contracting Party reserves the right to forbid nationals of another Party
whom it considers undesirable to enter or stay in its territory.

Article 7

Each Contracting Party reserves the option, on grounds relating to ordre
public, security or public health, to delay the entry into force of this Agreement
or order the temporary suspension thereof in respect of all or some of the
other Parties, except insofar as the provisions of Article 5 are concerned. This
measure shall immediately be notified to the Secretary General of the Council
of Europe, who shall inform the other Parties. The same procedure shall apply
as soon as this measure ceases to be operative.

A Contracting Party which avails itself of either of the options mentioned in
the preceding paragraph may not claim the application of this Agreement
by another Party save insofar as it also applies it in respect of that Party.

Article 8
This Agreement shall be open to the signature of the members of the Council
of Europe, who may become Parties to it either by:

a. signature without reservation in respect of ratification;

b. signature with reservation in respect of ratification followed by ratification.
Instruments of ratification shall be deposited with the Secretary General of
the Council of Europe.
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Article 9

This Agreement shall enter into force on the first day of the month following
the date on which three members of the Council shall, in accordance with
Article 8, have signed the Agreement without reservation in respect of
ratification or shall have ratified it.

In the case of any member who shall subsequently sign the Agreement
without reservation in respect of ratification or shall ratify it, the Agreement
shall enter into force on the first day of the month following such signature
or the deposit of the instrument of ratification.

Article 10

After entry into force of this Agreement, the Committee of Ministers of the
Council of Europe may invite any non-Member State to accede to it. Such
accession shall take effect on the first day of the month following the deposit
of the instrument of accession with the Secretary General of the Council of
Europe.

Article 11

Any government wishing to sign or accede to this Agreement which has not
yet drawn up its list of the documents mentioned in Article 1, paragraph 1,
and appearing in the appendix, shall submit a list of such documents to the
Contracting Parties through the Secretary General of the Council of Europe.
This list shall be considered to be approved by all the Contracting Parties
and shall be added to the appendix to this Agreement if no objection is raised
within two months of its transmission by the Secretary General.
The same procedure shall apply if a signatory government wishes to alter the
list of documents drawn up by it and embodied in the appendix.

Article 12
The Secretary General of the Council of Europe shall notify members of the
Council and acceding States:

a. of the date of entry into force of this Agreement and the names of any
members who have signed without reservation in respect of ratification
or who have ratified it;

b. of the deposit of any instrument of accession in accordance with Article
10;

c. of any notification received in accordance with Article 13 and of its
effective date.
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Article 13

Any Contracting Party may terminate its own application of the Agreement
by giving three months' notice to that effect to the Secretary General of the
Council of Europe.

In witness whereof the undersigned, being duly authorised thereto, have
signed this Agreement.

Done at Paris, this 13th day of December 1957, in English and French, both
texts being equally authentic, in a single copy which shall remain deposited
in the archives of the Council of Europe. The Secretary General of the Council
of Europe shall transmit certified copies to the signatory governments.
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Annex E:
Accession to the European Union and Visa
Requirement for Turkish Nationals

Member State Accession Introduction of Visa Requirement
France 1957 5 October 1980
Germany 1957 5 October 1980
Belgium 1957 1 November 1980
Netherlands 1957 1 November 1980
Luxembourg 1957 1 November 1980
Italy 1957 3 September 1990

Denmark 1.1.1973 1 May 1981

Ireland 1.1.1973 10 December 1989
United Kingdom 1.1.1973 22 June 1989
Greece 1.1.1981 25 April 1965
Portugal 1.1.1986 24 June 1991 (1957 CoE)
Spain 1.1.1986 1 October 1991

Austria 1.1.1995 17 January 1990
Finland 1.1.1995 12 March 1976
Sweden 1.1.1995 20 February 1976
Cyprus 1.1.2004 (1974) (1957 CoE suspended on 23.6.2003)

Czech Republic 1.1.2004 before accession
Estonia 1.1.2004 before accession
Latvia 1.1.2004 before accession
Lithuania 1.1.2004 before accession
Hungary 1.1.2004 before accession
Malta 1.1.2004 1 September 2003 (1957 CoE)
Poland 1.1.2004 before accession
Slovakia 1.1.2004 before accession
Slovenia 1.1.2004 1 January 2002 (1957 CoE)
Bulgaria 1.1.2007 before accession
Romania 1.1.2007 2004

Composite
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Annex F:
Current Turkish Visa Rules Regarding
Nationals of EU Member States

Member State Visa Requirement Visa Fee Duration
Austria Yes 15 Euros 3 Months
Belgium Yes 15 Euros 3 Months
Bulgaria No

Cyprus Yes 15 Euros 1 Month
Czech Republic No

Denmark No

Estonia No

Finland No

France No

Germany No

Greece No

Hungary Yes 15 Euros 3 Months
Ireland Yes 15 Euros 3 Months
Italy No

Latvia No

Lithuania No

Luxembourg No

Malta Yes Free

Netherlands Yes 15 Euros 3 Months
Poland Yes 15 Euros 3 Months
Portugal Yes 15 Euros 3 Months
Romania No

Slovenia No

Slovakia Yes 15 Euros 1 Month
Spain Yes 15 Euros 3 Months
Sweden No

United Kingdom Yes 15 Euros 3 Months

Source: Republic of Turkey, Ministry of Foreign Affairs
http://www.mfa.gov.tr/sinir-kapilarimizda-vize-alan-yabancilardan-tahsil-edilen-vize-harclari.tr.mfa

Composite
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Annex G:
Text (draft) Guidelines of European
Commission Accession

7 May 2009

Note from the Commission

Guidelines on the movement across the external borders of Member
states applying the Schengen acquis of Turkish nationals in order to
provide services in a Member State

Foreword

The objectives of these guidelines is to provide clarifications regarding the
short stay visa obligation for Turkish nationals residing and exercising their
activities in Turkey and wishing to enter the territory of a Member State in
order to provide services there (referred below as “Turkish nationals”).

The need for this clarification has arisen from the ruling of the European
Court of justice of 19 February 2009 in Case C-228/06, Soysal, in which the
Court ruled that Turkish nationals residing in Turkey traveling to a Member
State in order to provide services there on behalf of an undertaking established
in Turkey do not require a visa to enter the territory of that Member State,
if the Member State in question did not require such a visa at the time of the
entry onto force, with regard to that Member State, of the additional Protocol
of 23 March 1970 to the Association Agreement of 12 March 1963 concluded
between the EEC and Turkey*.

It is for each Member State to give appropriate instructions to its competent
authorities.

These guidelines are to be inserted as update of the Commission

Recommendation of 6 November 2006 establishing a common “Practical

* These guidelines are a provisional reaction to this Court ruling. They do not prejudge the outcome of a full analysis of this Court ruling.
Nor do they give detailed consideration to the issue of travel in the context of the right of establishment or as recipient of services.

o2
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Handbook for Border Guards (Schengen Handbook)” to be used by Members
States’ competent authorities when carrying out the border control of persons
(C(2006) 5186 Final). They therefore concern only the issue of Schengen
Visas but the analyses they contain can be transposed to the issuing of national
visas. They should also be of help to Member States’ consulates in responding
to enquires on the effects of the Court of Justice’s ruling of 19 February 2009.

As part of the Schengen acquis, these Guidelines are applicable in all EU
Members States, except for the United Kingdom and Ireland, who should
nevertheless comply with the case law of the ECJ.
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ANNEX G: TEXT (DRAFT) GUIDELINES OF EUROPEAN COMMISSION ACCESSION

Limitied exemption from the visa requirement

In principle, Turkish nationals require a visa to enter one or several Member
States for a short say (of no more than three months in ay six month period).

However, a Turkish national residing and exercising his/her activities in
Turkey can enter a Member State without a visa in order to provide
services on the terrritory of that State only when the following conditions
are cumulatively met:

1. Entry without a visa is only possible in the following [two] Member
States: [Denmark and] Germany.

However, when a Turkish national wishes to enter the territory of one of these
two Member States via the territory of one or more other Member States,
he/she stil requires a visa to transit through the territories of these other
Member States.

2. The purpose of the visit falls within the scope of the “standstill
clause” of the Additional Protocol, i.e cases where, on the date that
the Additional Protocol entered into force for Germany [and Denmark],
these Member States did not require Turkish nationals entering their
territory in order to provide services to hold a visa.

For Germany: cases where a Turkish national residing and exercising his/her
activities in Turkey enters the territory of Germany for a stay of less than two
months

e for the purpose of legally providing services there as employee of an
employer established in Turkey, either as a mobile worker (driver)
employed in the cross-border transport of passengers or goods (excluding
itinerant trade), or to perform assembly or maintenance work or repair
on delivered plants and machinery.
or

e for the purpose of legally providing these services consisting of paid
lectures or performances of special artistic value or consisting of paid
sports performances.

[For Denmark: cases where a Turkish national residing and exercising his/her
activities in Turkey enters the territory of Denmark, for one or several visits,
the duration of which does not exceed three months in any half-year from

o
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the date of first entry, for the purpose of legally providing services there on
a temporary basis, either on his own behalf (Turkish nationals exercising self-
employed activities) or on behalf on undertaking established in Turkey (Turkish
nationals legally employed by the undertaking temporarily sent by their
employer to provide services in Denmark). For example, a Turkish lorry driver
established in Turkey travelling to a Member State is to be considered as
providing services in that Member State, Likewise, a Turkish architect, builder,
lawyer, computer scientist, commercial agent, etc. Established in Turkey and
travelling to a Member State in order to carry out his/her services under a
contract is also to be considered as providing services.]

In any case, when a Turkish national presentss himself/herself at the external
border without a visa for the Member State where he/she intends to provide
services, he/shd must be in a position to prove that he/she meets the conditions
to be exempted from the visa obligation as service provider as defined above.
The Turkish national must e.g prove that he/she is legally established in Turkey
(by presenting,for example,a certificate delivered by Chamber of Commerce
or any other means of prof that he/she is actually carrying out service activities
in Turkey), and where applicable that the employer for whom he/she works
is legally established in Turkey and that is legally employed,and that he’she
is travelling in order to temporarily provide a service in the Member State
concerned (by presenting, for example, a contract concluded with the service
recipient). It is for each Member State to give more detailed instructions to
its competent authorities on which documentation the service provider shall
present.

Practical Instructions

Case 1. Entry into a Member State from a third country (including the
United Kingdom and Ireland)

1.1. Turkish national travelling to Poland (or to any of the other Member
States that do not permit entry without a visa) by plane or ship in
order to provide services there

A visa is required to travel to Poland.
1.2. Turkish national travelling to Germany or Denmark (Member States

that permit entry without a visa) by plane or ship in order to provide
services there

©
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If the Turkish national presents himsel/herself at German or Danis border
without a Schengen visa, the competent authorities shall establish, by examining
the presented documents, whether, due to the purpose of his/her travel, the
Turkish national meets the conditions to be exempted from the visa obligation.
If so, the border guards shall allow him/her to enter into the territory of
Germany or Denmark without a visa.

If the Turkish national applies for a short-stay visa from the German or Danish
consular authorities, those authorities shall inform him/her that he/she can
benefit from a visa exemption to enter Germany or Denmark (if the authority
in question can reasonably assume- based on the facts- that a visa-free entry
is indeed possible) and they shall therefore refrain from issuing him/her a visa.

Case 2. Entry to a Member State by transiting through one or several
other Member States

2.1. Turkish national travelling to Poland (or to any other Member States
that do not permit entry without a visa) through amongst others
Germany, to provide services in Poland

A visa is required to travel to Poland. A schengen visa issued by Poland, as
the main destination of the travel, enables its holder to transit through all
other Schengen States.

2.2. Turkish national travelling to Germany or Denmark (Member States
that permit entry without a visa) through Bulgaria, Hungary and Austria
(Member States that do not permit entry without a visa) to provide
services in Germany or Denmark only

Although a Turkish national is exempted from the visa obligation to enter the
territory of Germany [or Denmanrk] in order, for example, to drive lorries or
to deliver goods to a German [or Danish] undertakings a visa is still required
to transit throught Bulgaria, Hungary and Austria.

If the Turkish national applies for a short-stay visa from the German [or Danish]
consular authorities, they shall inform him/her that he/she can benefit from
a visa exemption to enter in Germany [or Denmanrk] and they shall therefore
refrain from issuing him/her a visa. However, they shall inform him/her that
he/she needs a visa for some part of his/her journey.

As she/he does not require a visa for entering into the Member States that

o
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constitutes his/her main destination, but for passing through other Member
State, the Turkish national shall apply for a short- stay visa from the consular
authorities of the Member State of his/her first entry in the Schengen Area
(in this case Hungary).

If a Turkish national presents himself/herself at the Hungarian border without
a visa, the border guards shall refuse him/her into the Schengen Area (on the
basis of Article 5 and 13 of the Schengen Borders Code.)** In exceptional
cases (when the visa applicant can prove that he/she was not in the position
to apply for a visa in advance, namely due to time constraints and submit
documentary evidence of the existence of unforeseeable and imperative
reasons for entry), they shall issue him/her a visa at the border.
Romania and Bulgaria do not issue Schengen visas but allow the holder of a
Schengen visa to transit through their territory.

Case 3. Entry into a Member State after a stay in another Member State

Turkish national, lawfully staying without a visa in Germany (Member State
that permits entry without a visa), where he/she provides services,
travelling to [Denmark (Member State that permis entry without a visa)
or to] Austria (or to any of the other Member State that do not permi
entry without a visa to provide services there

[In these circumstances, a Turkish national is exempted from the visa obligation
to enter Denmark.] On the other hand, a visa is stil required to enter Austria;
the Turkish national shall obtain this visa before travelling to Germany, if
his/her travel to Austria is already planned, or at the latest in Germany, before
arriving at the Austrian border.

A Turkish national travelling directly to Germany by air without a visa, for
example to replace another lorry driver who fell ill in Germany and drive this
lorry from Germany back to Turkey, needs a visa to drive this lorry thourgh
other Schengen States on his/her way back to Turkey. [In this situation, he/she
will also be exempted from the visa obligation to drive this lorry through
Denmark, provided all other conditions are satisfied.]

** Regulation (EC) No 562/2006 of the European Parliament and of the Coundil of 15 March 2006 establishing a Community Code on the rules
foverning the movement of persons across borders, 0J 13.4.2006, L 105, p.1.
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Annex H:
Judgment of the Courtin Case C—228/06
Soysal Case

IMPORTANT LEGAL NOTICE
The information on this site is subject to a disclaimer and a copyright notice.”>

JUDGMENT OF THE COURT
(First Chamber)
19 February 2009 (*)

(EEC-Turkey Association Agreement - Freedom to provide services - Visa
requirement for admission to the territory of a Member State)
In Case C 228/06,

REFERENCE for a preliminary ruling under Article 234 EC from the
Oberverwaltungsgericht Berlin Brandenburg (Germany), made by decision
of 30 March 2006, received at the Court on 19 May 2006, in the proceedings

Mehmet Soysal,

Ibrahim Savatli,

Bundesrepublik Deutschland,
joined party:
Bundesagentur fiir Arbeit,

95 http://curia.europa.eu/jurisp/cgi-
bin/form.pl?lang=en&alljur=alljur&jurcdj=jurcdj&jurtpi=jurtpi&jurtfp=jurtfp&numaff=228/06 &nomusuel=&docnodecision=docnodecision&all
commijo=allcommjo&affint=affint&affclose=affclose&alldocrec=alldocrec&docor=docor&docav=docav&docsom=docsom&docinf=docinf
&alldocnorec=alldocnorec&docnoor=docnoor&radtypeord=on&newform=newform&docj=docj&docop=docop&docnoj=docnoj&typeord=
ALL&domaine=&mots=&resmax=100&Submit=Rechercher
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THE COURT (First Chamber),

composed of P. Jann, President of the Chamber, M. llesic, A. Tizzano, A. Borg
Barthet and |.-J. Kasel (Rapporteur), Judges,

Advocate General: M. Poiares Maduro,
Registrar: K. Sztranc-Stawiczek, Administrator,

having regard to the written procedure and further to the hearing on 8
October 2008,

after considering the observations submitted on behalf of:

e Messrs Soysal and Savatli, by R. Gutmann, Rechtsanwalt,

e the German Government, by M. Lumma and J. Mdller, acting as Agents,
e the Danish Government, by R. Holdgaard, acting as Agent,

e the Greek Government, by G. Karipsiadis and T. Papadopoulou, acting as
Agents,

e the Slovenian Government, by T. Miheli_, acting as Agent,

e the Commission of the European Communities, by M. Wilderspin and G.
Braun, acting as Agents,

having decided, after hearing the Advocate General, to proceed to judgment
without an Opinion,

gives the following
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Judgment

This reference for a preliminary ruling concerns the interpretation of
Article 41(1) of the Additional Protocol, which was signed on 23 November
1970 at Brussels and concluded, approved and confirmed on behalf of
the Community by Council Regulation (EEC) No 2760/72 of 19 December
1972 (O) 1977 L 361, p. 60) (‘the Additional Protocol’).

The reference was made in the context of proceedings brought by Messrs
Soysal and Savatli, Turkish nationals, against the Bundesrepublik
Deutschland in respect of the requirement for Turkish lorry drivers to
obtain visas in order to provide services consisting in the international
transport of goods by road.

Legal context

Community legislation

The Association between the EEC and Turkey

3

According to Article 2(1) of the Agreement establishing an Association
between the European Economic Community and Turkey, which was
signed on 12 September 1963 at Ankara by the Republic of Turkey, of
the one part, and the Member States of the EEC and the Community, of
the other part, and which was concluded, approved and confirmed on
behalf of the Community by Council Decision 64/732/EEC of 23 December
1963 (0] 1973 C 113, p. 1; ‘the Association Agreement’), the aim of that
agreement is to promote the continuous and balanced strengthening of
trade and economic relations between the Contracting Parties which
includes, in relation to the workforce, the progressive securing of freedom
of movement for workers (Article 12 of the Association Agreement), and
the abolition of restrictions on freedom of establishment (Article 13) and
on freedom to provide services (Article 14), with a view to improving the
standard of living of the Turkish people and facilitating the accession of
Turkey to the Community at a later date (fourth recital in the preamble
and Article 28 of that agreement).

To that end, the Association Agreement involves a preparatory stage,
enabling the Republic of Turkey to strengthen its economy with aid from
the Community (Article 3 of the agreement), a transitional stage covering
the progressive establishment of a customs union and the alignment of
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economic policies (Article 4) and a final stage based on the customs
union and entailing closer coordination of the economic policies of the
Contracting Parties (Article 5).

Article 6 of the Association Agreement is worded as follows:

‘To ensure the implementation and progressive development of the
Association, the Contracting Parties shall meet in a Council of Association
which shall act within the powers conferred on it by this Agreement.’

According to Article 8 of the Association Agreement, in Title Il headed
‘Implementation of the transitional stage”:

‘In order to attain the objectives set out in Article 4, the Council of
Association shall, before the beginning of the transitional stage and in
accordance with the procedure laid down in Article 1 of the provisional
Protocol, determine the conditions, rules and timetables for the
implementation of the provisions relating to the fields covered by the
Treaty establishing the Community which must be considered; this shall
apply in particular to such of those fields as are mentioned under this
Title and to any protective clause which may prove appropriate.’

Articles 12 to 14 of the Association Agreement also appear in Title Il
thereof, under Chapter 3 headed ‘Other economic provisions'.

Article 12 provides:
‘The Contracting Parties agree to be guided by Articles [39 EC], [40 EC]

and [41 EC] for the purpose of progressively securing freedom of movement
for workers between them.’

Article 13 provides:

‘The Contracting Parties agree to be guided by Articles [43 EC] to [46
EC] and [48 EC] for the purpose of abolishing restrictions on freedom of
establishment between them.’

Article 14 states:

‘The Contracting Parties agree to be guided by Articles [45 EC], [46 EC]

and [48 EC] to [54 EC] for the purpose of abolishing restrictions on
freedom to provide services between them.’
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14
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Article 22(1) of the Association Agreement provides as follows:

‘In order to attain the objectives of this Agreement, the Council of
Association shall have the power to take decisions in the cases provided
for therein. Each of the parties shall take the measures necessary to
implement the decisions taken ...’

The Additional Protocol, which, according to Article 62 thereof, forms
an integral part of the Association Agreement, lays down, in Article 1,
the conditions, detailed arrangements and timetables for implementing
the transitional stage referred to in Article 4 of that agreement.

The Additional Protocol includes Title Il, headed ‘Movement of persons
and services’, Chapter | of which concerns ‘[w]orkers” and Chapter Il of
which concerns ‘[rlight of establishment, services and transport’.

Article 36 of the Additional Protocol, which is included in Chapter I,
provides that freedom of movement for workers between Member States
of the Community and Turkey is to be secured by progressive stages in
accordance with the principles set out in Article 12 of the Association
Agreement between the end of the 12th and the 22nd year after the
entry into force of that agreement and that the Council of Association
is to decide on the rules necessary to that end.

Article 41 of the Additional Protocol, which is in Chapter Il of Title II, is
worded as follows:

‘1. The Contracting Parties shall refrain from introducing between
themselves any new restrictions on the freedom of establishment
and the freedom to provide services.

2. The Council of Association shall, in accordance with the principles set
out in Articles 13 and 14 of the Agreement of Association determine the
timetable and rules for the progressive abolition by the Contracting
Parties, between themselves, of restrictions on freedom of establishment
and on freedom to provide services.

The Council of Association shall, when determining such timetable and
rules for the various classes of activity, take into account corresponding
measures already adopted by the Community in these fields and also the
special economic and social circumstances of Turkey. Priority shall be
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given to activities making a particular contribution to the development
of production and trade.’

It is common ground that, to date, the Council of Association, which was
set up by the Association Agreement and consists, on the one hand, of
members of the Governments of the Member States, of the Council of
the European Union and of the Commission of the European Communities
and, on the other hand, of members of the Turkish Government, has not
adopted any decision on the basis of Article 41(2) of the Additional
Protocol.

Article 59 of the Additional Protocol, which appears in Title IV headed
‘General and final provisions’, is worded as follows:

‘In the fields covered by this Protocol Turkey shall not receive more
favourable treatment than that which Member States grant to one another
pursuant to the Treaty establishing the Community.’

Regulation (EC) No 539/2001

Article 1(1) of Council Regulation (EC) No 539/2001 of 15 March 2001
listing the third countries whose nationals must be in possession of visas
when crossing the external borders [of the Member States] and those
whose nationals are exempt from that requirement (O] 2001 L 81, p. 1)
provides:

‘Nationals of third countries on the list in Annex | shall be required to be
in possession of a visa when crossing the external borders of the Member
States.’

It is apparent from Annex | that the Republic of Turkey is one of the States
on that list.

The first recital in the preamble to Regulation No 539/2001 recalls that
Article 61 EC cites determination of the list of those third countries whose
nationals must be in possession of a visa when crossing the external
borders of the Member States and those whose nationals are exempt
from that requirement ‘among the flanking measures which are directly
linked to the free movement of persons in an area of freedom, security
and justice’.

National legislation
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It is apparent from the order for reference that, on 1 January 1973, the
date on which the Additional Protocol entered into force with regard to
the Federal Republic of Germany, Turkish nationals who, like the appellants
in the main proceedings, were engaged in that Member State for no
more than two months in the international transport of goods by road,
did not need a permit to enter Germany. Under Paragraph 1(2)(2) of the
Regulation Implementing the Law on Aliens (Verordnung zur Durchfiihrung
des Auslandergesetzes), in the version published on 12 March 1969 (BGBI.
1969 |, p. 207), such Turkish nationals were entitled to enter Germany
without a visa.

Turkish nationals were not subject to a general visa requirement until the
Eleventh Regulation amending the Regulation Implementing the Law on
Aliens of 1 July 1980 (BGBI. 1980 I, p. 782) came into force.

Today, the requirement that Turkish nationals such as the appellants in
the main proceedings must be in possession of a visa to enter Germany
is based on Paragraphs 4(1) and 6 of the German Law on residence
(Aufenthaltsgesetz) of 30 July 2004 (BGBI. 2004 |, p. 1950; ‘the
Aufenthaltsgesetz’), which replaced the Law on Aliens (Ausldandergesetz)
and entered into force on 1 January 2005, and Article 1(1) of Regulation
No 539/2001 in conjunction with Annex | thereto.

Headed ‘Residence authorisation requirement’, Paragraph 4(1) of the
Aufenthaltsgesetz provides:

‘(1) Aliens shall require residence authorisation to enter and reside within
Federal German territory unless the law of the European Union or
regulations should provide otherwise or unless there is a right of residence
under the Agreement of 12 September 1963 establishing an Association
between the European Economic Community and Turkey ... Residence
authorisation shall be granted as

1. a visa (Paragraph 6)

2. a residence permit (Paragraph 7), or

3. authorisation for establishment (Paragraph 9).

Paragraph 6 of the Aufenthaltsgesetz, headed ‘Visa’, provides:

‘(1) An alien may be granted:

1. a Schengen visa for transit purposes, or

2. a Schengen visa for residence of up to three months within a period
of six months from the date of first entry (short stays)
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if the conditions for the grant of a visa laid down in the Schengen
Convention and its implementing regulations are satisfied. In exceptional
cases a Schengen visa may be granted for reasons of international law,
on humanitarian grounds or to safeguard the political interests of the
Federal Republic of Germany if the conditions for the grant of a visa laid
down in the Schengen Convention are not satisfied. In such cases validity
shall be geographically confined to the sovereign territory of the Federal
Republic of Germany.

(2) A visa for short stays can also be granted for multiple stays with a
period of validity of up to five years provided that the duration of each
stay does not exceed three months within a period of six months from
the date of first entry.

(3) A Schengen visa granted under the first sentence of subparagraph 1
can be extended in special cases for a total period of three months within
a period of six months from the date of first entry. This applies even if
the consular representative of another Schengen Agreement State has
granted the visa. The visa may be extended for a further three months
within the six-month period concerned only in accordance with the
conditions laid down in the second sentence of subparagraph 1.

(4) For long-term stays a visa for Federal German territory is required
(national visa), which must be granted before entry. The grant of a visa
is governed by the provisions applicable to residence permits and
authorisations for establishment. ...’

The dispute in the main proceedings and the questions referred for a
preliminary ruling

The order for reference states that Messrs Soysal and Savatli are Turkish
nationals resident in Turkey working for a Turkish company engaged in
the international transport of goods, as drivers of lorries that are owned
by a German company and registered in Germany.

Until 2000, upon receipt of applications, the Federal Republic of Germany
had on many occasions issued each of the appellants in the main
proceedings with an entry visa as drivers of lorries registered in Turkey,
for the purposes of providing services in Germany.
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After it was found that the appellants in the main proceedings were
driving lorries registered in Germany, Germany’s consulate-general in
Istanbul rejected further visa applications submitted by them in the course
of 2001 and 2002.

Messrs Soysal and Savatli brought actions before the Verwaltungsgericht
Berlin (Administrative Court, Berlin) against the decisions refusing them
visas, for a declaration that, as lorry drivers providing services consisting
in the international transport of goods, they are entitled to enter Germany
without a visa for that purpose. They based their claim on the ‘standstill’
clause in Article 41(1) of the Additional Protocol, which prohibits the
application to them of conditions for access to German territory that are
less favourable than the conditions that were applicable on the date of
entry into force of the Additional Protocol with regard to the Federal
Republic of Germany, namely 1 January 1973. On that date, no visa was
required for the activity they are engaged in; a visa requirement was
introduced only in 1980. Moreover, the ‘standstill’ clause takes priority
over the visa requirement provided for under Regulation No 539/2001,
which was adopted after 1 January 1973.

After the Verwaltungsgericht Berlin had dismissed their actions by judgment
of 3 July 2002, Messrs Soysal and Savatli lodged an appeal with the
Oberverwaltungsgericht Berlin-Brandenburg (Higher Administrative Court,
Berlin-Brandenburg) which takes the view that the outcome of the
proceedings before it depends on the interpretation of Article 41(1) of
the Additional Protocol.

In this respect, the Oberverwaltungsgericht Berlin-Brandenburg observes
that the appellants in the main proceedings are employed as lorry drivers
by a company whose registered office is in Turkey, which lawfully provides
services in Germany. In particular, the appellants do not carry out their
work for the German company, in whose name the lorries used to transport
the goods are registered, in the course of a contracting-out of labour that
requires a permit under German law, since the right to give work-related
instructions to the employees at issue is essentially exercised by the Turkish
company that employs them, even during the period for which they
work on behalf of the German company.

In addition, the judgment in Joined Cases C 317/01 and C 369/01 Abatay
and Others [2003] ECR | 12301, paragraph 106, shows that Turkish
workers such as the appellants in the main proceedings may invoke, in
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respect of the activity carried out, the protection of Article 41(1) of the
Additional Protocol.

Finally, at the time of the entry into force of the Additional Protocol,
Turkish workers engaged in Germany in the international transport of
goods by road had the right to enter the territory of that Member State
without a visa, since a visa requirement was introduced into German law
only from 1 July 1980 onwards.

However, there is as yet no case-law of the Court of Justice on the question
of whether the introduction of a visa requirement under national legislation
on aliens or under Community law is one of the ‘new restrictions’ on the
freedom to provide services within the meaning of Article 41(1) of the
Additional Protocol.

On the one hand, although paragraphs 69 and 70 of the judgment in
Case C 37/98 Savas [2000] ECR | 2927 support the interpretation that
Article 41(1) of the Additional Protocol imposes a general prohibition on
the worsening of a situation even in respect of the right to enter and
reside, so that it is enough to determine whether the measure at issue
has the object or effect of making the Turkish national’s position with
respect to freedom of establishment or freedom to provide services subject
to stricter conditions than those which applied at the time when the
Additional Protocol entered into force (see, to the same effect, Abatay
and Others, paragraph 116), an argument against such an interpretation
is that Article 41(1) of the Additional Protocol cannot obstruct the general
legislative power of the Member States that may affect the position of
Turkish nationals in one way or another.

On the other hand, even though the wording of Article 41(1) of the
Additional Protocol, which refers to the ‘Contracting Parties’, supports
the argument that the ‘standstill’ clause in that provision applies not only
to the rules of the Member States but also to those under secondary
Community legislation, the Court has not yet ruled on the matter.

In those circumstances, the Oberverwaltungsgericht Berlin-Brandenburg

decided to stay the proceedings and to refer the following questions to the
Court for a preliminary ruling:

‘(1) Is Article 41(1) of the Additional Protocol ... to be interpreted in
such a way that it constitutes a restriction on freedom to provide
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services if a Turkish national who works in international transport
for a Turkish undertaking as a driver of a lorry registered in Germany
has to be in possession of a Schengen visa to enter Germany under
Paragraphs 4(1) and 6 of the Aufenthaltsgesetz ... and Article 1(1)
of Regulation ... No 539/2001 even though on the date on which
the Additional Protocol entered into force he was permitted to enter
... Germany without a visa?

(2) If the answer to the first question is in the affirmative, should Article
41(1) of the Additional Protocol be interpreted as meaning that the
Turkish nationals mentioned in (1) do not require a visa to enter
Germany?’

Jurisdiction of the Court

The German Government submits that this reference for a preliminary
ruling is ‘inadmissible’, on the ground that the reference was made by
a court that is not amongst those against whose decisions there is no
judicial remedy under national law within the meaning of Article 68(1)
EC, even though the questions referred concern the validity of a Council
regulation adopted on the basis of Title IV of Part Three of the EC Treaty.

However, that argument cannot be accepted.

The wording of the questions referred by the Oberverwaltungsgericht
Berlin Brandenburg shows, in and of itself, that the questions concern,
explicitly and exclusively, the interpretation of the law governing the
association between the EEC and Turkey and, more specifically, Article
41(1) of the Additional Protocol.

Therefore, the bringing of the matter before the Court under Article 234
EC is valid (see Case C 192/89 Sevince [1990] ECR | 3461, paragraphs 8
to 11, and the case-law cited), and it is irrelevant that the court making
the reference for a preliminary ruling is not among those mentioned in
Article 68(1) EC, which derogates from Article 234 EC.

In those circumstances, the Court has jurisdiction to rule on the questions
referred by the Oberverwaltungsgericht Berlin-Brandenburg.
The questions referred for a preliminary ruling

By its two questions, which must be examined together, the referring
court essentially asks whether Article 41(1) of the Additional Protocol is

o
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to be interpreted as meaning that it precludes the introduction, as from
the entry into force of that protocol, of a requirement that Turkish nationals
such as the appellants in the main proceedings must have a visa to enter
the territory of a Member State in order to provide services there on
behalf of an undertaking established in Turkey.

It must be recalled, as a preliminary point, that the appellants in the main
proceedings are Turkish lorry drivers - resident in Turkey and employed
by an international transport company established in Turkey - who at
regular intervals transport goods between Turkey and Germany using
lorries registered in Germany. In this respect, the referring court found
that both the transport operations and the drivers’ activities in that
connection are entirely lawful.

With a view to determining the exact scope of Article 41(1) of the
Additional Protocol in a situation such as that at issue in the main
proceedings, it must be recalled, first, that, in accordance with consistent
case-law, the provision has direct effect. It lays down, clearly, precisely
and unconditionally, an unequivocal ‘standstill’ clause, which contains
an obligation entered into by the contracting parties which amounts in
law to a duty not to act (see Savas, paragraphs 46 to 54 and 71, second
indent; Abatay and Others, paragraphs 58, 59 and 117, first indent, and
Case C 16/05 Tum and Dari [2007] ECR | 7415, paragraph 46).
Consequently, the rights which Article 41(1) of the Additional Protocol
confers on the Turkish nationals to whom it applies may be relied on
before the courts of the Member States (see, in particular, Savas, paragraph
54, and Tum and Dari, paragraph 46).

Further, it must be noted that Article 41(1) of the Additional Protocol
may be invoked validly by Turkish lorry drivers such as the appellants in
the main proceedings who are employed by an undertaking established
in Turkey that lawfully provides services in a Member State, on the ground
that the employees of the provider of services are indispensable to enable
him to provide his services (see Abatay and Others, paragraphs 106 and
117, fifth indent).

Finally, according to consistent case-law, even if the ‘standstill’ clause set
out in Article 41(1) of the Additional Protocol is not, in itself, capable of
conferring on Turkish nationals - on the basis of Community legislation
alone - a right of establishment or, as a corollary, a right of residence, nor
a right to freedom to provide services or to enter the territory of a Member
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State (see Savas, paragraphs 64 and 71, third indent; Abatay and Others,
paragraph 62; and Tum and Dari, paragraph 52), the fact remains that
such a clause prohibits generally the introduction of any new measures
having the object or effect of making the exercise by a Turkish national
of those economic freedoms on the territory of that Member State subject
to stricter conditions than those which applied to him at the time when
the Additional Protocol entered into force with regard to the Member
State concerned (see Savas, paragraphs 69 and 71, fourth indent; Abatay
and Others, paragraphs 66 and 117, second indent; and Tum and Dari,
paragraphs 49 and 53).

Therefore, the Court has held that Article 41(1) of the Additional Protocol
precludes the introduction into the legislation of a Member State of a
requirement - not in place at the time of the entry into force of that
protocol with regard to that Member State - of a work permit in order
for an undertaking established in Turkey and its employees who are
Turkish nationals to provide services in the territory of that State (Abatay
and Others, paragraph 117, sixth indent).

Similarly, the Court has held that Article 41(1) of the Additional Protocol
also precludes the adoption, as from the entry into force of that protocol,
of any new restrictions on the exercise of freedom of establishment
relating to the substantive and/or procedural conditions governing the
admission to the territory of the relevant Member State of Turkish nationals
intending to establish themselves in business there on their own account
(Tum and Dari, paragraph 69).

In those cases, the issue was whether national legislation that introduced
substantive and/or procedural conditions for Turkish nationals wishing
to gain access to the territory of a Member State or to a professional
activity, that were stricter than those that had applied to them in the
relevant Member State at the time of the entry into force of the Additional
Protocol, could be considered to be new restrictions within the meaning
of Article 41(1) of that protocol.

That is also true of the case in the main proceedings. The order for
reference shows that, at the time of the entry into force of the Additional
Protocol with regard to the Federal Republic of Germany, namely 1
January 1973, Turkish nationals such as the appellants in the main
proceedings, engaged in the provision of services in Germany in the
international transport of goods by road on behalf of a Turkish undertaking,

©
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had the right to enter German territory for those purposes without first
having to obtain a visa.

It is only as from 1 July 1980 that the German legislation on aliens made
nationals of non-member countries, including Turkish nationals, who
wished to carry out such activities in Germany, subject to a visa requirement.
At present, the requirement that Turkish nationals such as the appellants
in the main proceedings must possess a visa to enter German territory
is laid down in the Aufenthaltsgesetz, which replaced the legislation on
aliens as of 1 January 2005.

It is true that the Aufenthaltsgesetz merely implements, at the level of
the Member State concerned, an act of secondary Community legislation,
namely Regulation No 539/2001, which, as is clear from the first recital
in its preamble, is a flanking measure directly linked to the free movement
of persons in an area of freedom, security and justice which was adopted
on the basis of Article 62(2)(b)(i) EC.

It is also true, as the Commission submitted at the hearing, that the
conditions governing a Schengen visa, such as that referred to in Paragraphs
4(1) and 6(2) of the Aufenthaltsgesetz, have certain advantages compared
with the conditions that applied in Germany, at the time of the entry
into force of the Additional Protocol in that Member State, to Turkish
nationals in the position of the appellants in the main proceedings.
Whereas the right of access enjoyed by such nationals was limited to the
territory of Germany alone, a visa issued under Paragraph 6(2) of the
Aufenthaltsgesetz allows them to move freely throughout the territories
of all the States that are parties to the Agreement on the gradual abolition
of checks at their common borders, signed at Schengen (Luxembourg)
on 14 June 1985 by the Governments of the States of the Benelux
Economic Union, the Federal Republic of Germany and the French Republic
(O) 2000 L 239, p. 13), an agreement which was implemented by the
signature at Schengen, on 19 June 1990, of a convention (O] 2000 L
239, p. 19), laying down cooperation measures designed to ensure, as
compensation for the abolition of internal borders, the protection of all
the territories of the contracting parties.

The fact remains that, as regards Turkish nationals such as the appellants
in the main proceedings, who intend to make use in the territory of a
Member State of the right to freedom to provide services under the
Association Agreement, national legislation that makes that activity

0
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conditional on the issuing of a visa, which can moreover not be required
from Community nationals, is liable to interfere with the actual exercise
of that freedom, in particular because of the additional and recurrent
administrative and financial burdens involved in obtaining such a permit
which is valid for a limited time. In addition, where a visa is denied, as
in the case in the main proceedings, legislation of that kind prevents the
exercise of that freedom.

It follows that such legislation, which did not exist on 1 January 1973,
has at least the effect of making the exercise, by Turkish nationals such
as the appellants in the main proceedings, of their economic freedoms
guaranteed by the Association Agreement subject to conditions that are
stricter than those that were applicable in the relevant Member State at
the time of the entry into force of the Additional Protocol.

Under those circumstances, it must be concluded that legislation such
as that at issue in the main proceedings constitutes a ‘new restriction’,
within the meaning of Article 41(1) of the Additional Protocol, of the
right of Turkish nationals resident in Turkey freely to provide services in
Germany.

That conclusion cannot be called into question by the fact that the
legislation currently in force in Germany merely implements a provision
of secondary Community legislation.

In this respect, it is sufficient to recall that the primacy of international
agreements concluded by the Community over provisions of secondary
Community legislation means that such provisions must, so far as is
possible, be interpreted in a manner that is consistent with those
agreements (see Case C 61/94 Commission v Germany [1996] ECR | 3989,
paragraph 52).

Moreover, the objection, also raised by the referring court, according to
which application of the ‘standstill’ clause in Article 41(1) of the Additional
Protocol would obstruct the general legislative power devolved to the
legislature, cannot be accepted.

The adoption of rules that apply in the same manner to Turkish nationals
and to Community nationals is not inconsistent with the ‘standstill’ clause.
Moreover, if such rules applied to Community nationals but not Turkish
nationals, Turkish nationals would be put in a more favourable position

©
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than Community nationals, which would be clearly contrary to the
requirement of Article 59 of the Additional Protocol, according to which
the Republic of Turkey may not receive more favourable treatment than
that which Member States grant to one another pursuant to the Treaty.

In the light of all the foregoing considerations, the answer to the questions
referred is that Article 41(1) of the Additional Protocol is to be interpreted
as meaning that it precludes the introduction, as from the entry into
force of that protocol, of a requirement that Turkish nationals such as the
appellants in the main proceedings must have a visa to enter the territory
of a Member State in order to provide services there on behalf of an
undertaking established in Turkey, since, on that date, such a visa was
not required.

Costs

63

Since these proceedings are, for the parties to the main proceedings, a
step in the action pending before the national court, the decision on
costs is a matter for that court. Costs incurred in submitting observations
to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (First Chamber) hereby rules:

Article 41(1) of the Additional Protocol, which was signed on 23 November
1970 at Brussels and concluded, approved and confirmed on behalf of
the Community by Council Regulation (EEC) No 2760/72 of 19 December
1972, is to be interpreted as meaning that it precludes the introduction,
as from the entry into force of that protocol, of a requirement that Turkish
nationals such as the appellants in the main proceedings must have a
visa to enter the territory of a Member State in order to provide services
there on behalf of an undertaking established in Turkey, since, on that
date, such a visa was not required.

[Signatures]
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Annex I:

List of Countries Turkish Citizens
Can Enter Visa Free

Albania

Antigua and Barbado
Argentina

The Bahamas
Bahrain *

Barbados

Belize

Bolivia

Bosnia- Herzegovina
Brazil

Chile

Columbia

Costa Rica

Croatia

Dominic Republic *
East Timor *
Ecuador

Egypt

El Salvador
Guatemala
Georgia

Haiti

Honduras

Hong Kong
Indonesia *

Iran

Jamaica

Japan

Jordan

Kazakhstan
Kenya *

Kosovo
Kyrgyzstan
Lebanon

Libya

Macedonia
Macau Special
Administrative Region
Maldives
Malaysia
Mauritius
Morocco
Montenegro
Nicaragua
Oman *

Pakistan
Paraguay

The Philippines
Republic of Fiji
Republic of Palau
Russian Federation
Qatar *

Serbia

Seychelles *
Singapore
Solomon Islands
South Korea

Sri Lanka

Sudan *

Swaziland *

Syria

St. Lucia

St. Vincent and
Grenadines
Thailand

Trinidad and Tobago
Tunisia

Tuvalu

Turkish Republic of
Northern Cyprus
Ukraine (from 10
September 2011)
Uruguay
Venezuela

Vietnam

Zambia *

The above list of countries was prepared in July 2011 on the basis of information
provided on the website of the Turkish Foreign Ministry.

(*) Turkish nationals can obtain visas at the borders of the respective country.

05
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Annex J:
Visa Hotline Project

What is ‘Visa Hotline Project’?

Turkish nationals require a visa to travel to the EU countries and they encounter
cumbersome procedures and grave problems in order to obtain Schengen
visas. Just to point out a few: A long list of required documents that need
to be submitted to the consulate or the intermediary agency including letter
of invitation, birth certificate, land registry and bank accounts; lengthy periods
of waiting only to receive a visa with such a short duration of stay and
mistreatment by the staff in the consulates. Although the public at large and
various professional groups are affected negatively by the visa requirement,
Turkish business community is perhaps the first and foremost group, which
experiences the negative impact most directly.

The widespread belief among the Turkish public at large is that as a country,
which has an association agreement dating back to 1963, taking part in the
Customs Union since 1996, a candidate to join the EU since 1999 and a
negotiating country since 2005, Turkey is unduly treated. The perception
that Turkish nationals are discriminated against and unjustly treated with
respect to the visa requirement has a great amount of validity.

Fully aware of their responsibilities, TOBB (Union of Chambers and Commodity
Exchanges of Turkey) and iKV (Economic Development Foundation) have
decided to take a step forward and to initiate a project entitled “Visa Hotline
Project”, which aims to collect realistic, strong and coherent data regarding
the negative effect of the visa requirement on Turkish nationals. In cooperation
with ECAS (European Citizen Action Service), a Brussels-based NGO renown
for its studies and expertise in the realm of free movement of persons, IKV
launched a hotline and a web address in November 2009, which aimed to
collect all the problems encountered by Turkish people in obtaining visas
and to analyze and categorize them in a systematic manner.

Purpose

The objective is to present the state of the art regarding the problems faced
by Turkish citizens in obtaining visas; documents required and procedures
applied, discretionary treatment and all other difficulties involved in obtaining
visas and to report these to the authorities in charge in Turkey and at the EU
level.

©
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Target Groups
Specifically: ~ Turkish business world, academic circles, and students.
Generally: Turkish public.

Project Implementation

2 telephone lines and an e-mail address reserved for this project started
operating on 17 November 2009 for 2 months (ended on 18 January 2010)
Telephone numbers: 0.212 324 51 88 and 0.212 324 51 99 - from 09:00
to 18:00, week days

E-mail address: vize@ikv.org.tr

Three junior experts (IKV staff) responded to the incoming calls and e-mails.

The publications prepared within the scope of the Visa Hotline Project
are as follows:

Visa Hotline Project, Background Paper: Turkish Citizens’ Rights in the EU (Turkish
& English) by Narin idriz Tezcan, IKV Publications No:228/229, February
2010

Visa Hotline Project, Preliminary Survey Report (Turkish), coordinated by M. H.
Nuray; prepared by Z. Ozler & M. Ozs6z, IKV Publications No:230, March
2010

Visa Hotline Project, Final Report (Turkish & English) coordinated by M. H.
Nuray; prepared by Z. Ozler & M. Ozs6z, IKV Publications No:227/231,
March 2010

These can be accessed at www.ikv.org.tr.
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Table 3: Incoming Calls (Visa Hotline Project)

17 Nov. 2009 - 12 Jan. 2010
2 Phone Lines and E-mail

Jan. 2010 - June 2011
E-mail and Phone

Telephone 280 19
Email 332 154
Fax 236 12
Post 96 18
Total 944 203
Table 4: Participants-1 (Visa Hotline Project) Occupation
Number
Self-employed 348
Employed 237
Student 195
(Erasmus Student: 52)
Academic 141
(For EU Projects: 31)
Housewife 61
Retired 39
Unemployed 21
Other (s) 26
N/A 79
Total 1147
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Table 5: Participants-2 (Visa Hotline Project) Requested Visa Type

Number
Touristic / Family Visit 445
Business 315
Education / Academic 237
Health 3
Family Reunification 60
Residence / Work Permit 3
N/A 84
Total 1147
Table 6: Participants-3 (Visa Hotline Project) Result of Application

Number
Visa rejected (negative) 592
Visa obtained (positive) 328
Application in progress 82
N/A 143
Deported 2
Total 1147
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Table 7: Distribution of Calls (Visa Hotline Project) by EU Member States

Number
Germany 418
France 120
United Kingdom 87
Belgium 78
The Netherlands 73
Italy 49
Austria 35
Greece 31
Spain 30
Bulgaria 28
Portugal 27
Denmark 14
Czech Republic 13
Romania 9
Hungary 6
Sweden 6
Malta 4
Poland 3
Estonia 3
Switzerland 2
Slovakia 2
Slovenya 2
Ireland 2
Finland 1
Lithuania 1
General (Schengen Area) 47
N/A 56
Total 1147
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Table 8: Main Categories of Complaints Received (Visa Hotline Project)

Refusal of the visa application / not stating any reasons for the rejection;

Quality / quantity of the documents required for the visa application;

Expenses (including fee for visa application / fee for intermediary agency etc.);

Treatment by the consular staff and physical environment / conditions of the consulates;

“Moral” / financial costs of the visa refusal / delays on visa;

Difference between requested and obtained visa;

General complaints;

Problems regarding family reunification.

Composite
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* Five letters by Turkish citizens complaining about the handling of
their visa applications after the EU Visa Regulation entered into force.

27.06.2071, .q.étanéul

On 74.06.2071 9 azrived at piﬂe/do‘zé -ﬁi‘zpo‘zt. There were 4
polt'aemen w'aitini at the ai‘zc‘zaét doox to check our Jpassports / 000 } Tﬁey
asked eve‘zyéody, how much money tﬁey had and their wetun tickets; we
had to show our credit cards, hotel resetvations and weason oj our visit.
feaw'ng the country ajtez 2 o{ayﬁ, we had to answer the same guejtiom.

7o geta visa 501 getmany, we have to submit to the Consulate in Istanbul
more than 25 documents. These documents include our ﬁnanc[a/ situation,
zeason oj our visit. Qlso 625022 we get in to the p/ane our visas were
checked b aizport 5taﬁj in ﬂ‘zéey. _95 no visa, one cannot enter the

lane. ngce many geas altline tickets axe electronic. /Voéody cat'zies
any ticket. peo;a/e /'th Jpeesent their 905 and get the éoatc(iny cards.
When gour consulate collects [néo‘Zmdtion oé ourz visit and the él'nancial
situation, then wﬁy do the t'mmiy‘caz‘ion /ao/t'ee ask the same guejtion.d?

The z'mmt'i‘mz‘t'on po/z'ae and the consulate do not trust each other?

Turkish and Qe'zman j‘ziena(ﬁ/u}a i3 greater than what the politicians think.
We have 50 many 7000( ¢e'zman éami/ie.a where we jpend /w/[a(ay toget/tez.
9 have many qe‘zman 5‘:[2110(.1 Jtayini in my house a(u‘ziny thelr visits to
nzéey. .9 do the same in ge‘Zmany. _9 have sent my childzen to qe‘zman
79/[7/1 Sehool in Istanbul. /”y c{auiﬁtez Iz} uﬂ'//iny the go to the qezmdn
L(m'(reuity. 7 gou think it will be a mistake?
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/ﬂy jat/:e'z studied in OEW / Doutsche Edelstahl Weke / /(zeje/c( betureen
7950-7952. Since then we have sold tons oj Qe'zman steels in n‘zéey.

We still do. 9 have been in business éo‘z 30 years. 9 have 5014741 3
pouc/zej, 4 /ﬂezcec{e.d, moe than 30 O/ae/.d and VW. _9;1 my 544‘:‘027,
9 have jumacej ézom _q,ajen, Cranes ﬁ‘zom GUS, Machines ézom
KASTO and /.?e/z'zinye'z. Did 9 make a mistake? puijéu'zy /”um'cz}m/[ty
has visited Istanbul Chamber of Commerce and invited businessmen to
invest in Qe‘Zmany. #ow 5 this /ao.u[é/e [é we ate not welcome!

¢e‘zmany s the on/y U country where z‘/zey ask impo/iz‘e gueﬂiond to
Turkish business }aeop/e. When 9 travel to other SU countries, immiyzatizm
}ao/ice says hello!. Gnd no moze gueﬁt[om. 9 could enter other EU
countries and enter qezmany étom there. Then ¢etman immii‘zat[on
po/ice will not see me.

There are Turkish /a/ayeu /a/ayz'ni in ¢e‘zman national éootéa/[ team. Do
not éozyet there are many Gretman tourists that come to Tuzéey ﬁoz
/zo/ic(ayj with € 50 in theit /aoc,(etﬁ and noéoa(y asks them how much
money t/zey have.

p/ea.de tell me what to do. _%au/c{ .‘7 send my dauiﬁte‘z to you‘z count‘zy
éoz her education, should 9 continue Je[/iny gezman steel, should 9

continue 61171"17 qezmdn machines, should 9 continue c{‘ziving 2uzopean
7
cars?

you‘u _f’ince‘ze/y,

President, /Foard oé Dizectors
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08.72.2070, stanbul

Im the owner oﬁ a small ﬁoﬁpita/[ty business in Istanbul. Prior to this
business, in my 30 years of executive management caeer, 9 also did
work jot some Dutch companies inc/uc(iny Unilever and VMU, jact,
9 wsed to be invited to the mont/z/y Dutch business community 7dt/zezin7
at the consulate. 9 also ﬁa}a}aen to have led majoz zesearch /a‘zojeet éo‘c
the Dutch éood }a‘zoce.m'ng inc{uﬁ"zy, commissioned by the commercial
attaché oj the consulate when _9 was the éount‘z /{anayez oj the NMielsen
éompany. Weedless to say, Dve been to %//ana( uncountable times since
my student years back in 703, both for leisure and business.

U/aon a business meez‘[ng (nvitation oj a Dutch group, in view oé Jettin7
up a pa‘u‘neu/u'}a, 9 wanted to ap/a/y ﬁoz a visa at the 6271'nm'n7 oﬁ
Wovember which was then "inﬁo'zma//y " zejuﬁed. Tﬁe weason was the
overload due to visa a)ap/icat[onj oj Turkish )aeop/e wantiny to Jlaena(
their Kutban /.?ay‘zami ﬁo/iddy n #o/[anc(. 9 had to Jrostpone my meetiny
and 9 could jina//y make my a}a/a/[catzbn, once the consulate 'zeo/aened
aétez /zo/[c{ay. _q c(on't think .‘7 need to list hete the number and nature
oé all s0%ts oj documents 9 had to include in my app/z'cation. /”y visa
Jprocess was further delayed again for all sorts of bureaucratic reasons:
9 had cﬁdnyec{ the é/f ht éooéiny, now the éooéiny number was not
sufficient, therefore I had to provide the purchased ticket 5 number,
the invitation éy mail was not dcce/ated / a/t/wuy/z the consulate should
be able to check the com/aanyg aut/zent[city t/z‘zouyﬁ vazious ‘zej[.dt‘cattbn
zeéezem:ej. 50 /, now 9 had to 6‘:[117 a Jt'gned letter, the bank statement
had to be renewed, cte., ete. 9 had a/‘zeddy 7[(:2;1 up with this t[‘u’ny
and ges, /mmi/iat[ny p'zocea(uze at the ,QOl:I'lf oj 4‘7‘."7 “9 do not want
your visa, fust give me back my Jaassport! .
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%ha//y, when 9 got back my pasiport, to the contraty oé what 9 had
zegueﬁtec( jo‘z very obvious reasons, I have noticed that the visa was
valid on/y 502 2 months, /a‘zoéaé/y because my passport expites in a little
less than 6 months.

_7 was also told by m /mllaez that the consulate was indu/yent as t/zey
zejuﬁe Jpassports with little Space /ejt jo'z visas - whereas the very weason
why 30 many Turkish Jpasspzorts un out oé Jrages ina 'zelative/y shott
pe‘zo[d 5 this po/icy oj not 7‘!6[12‘[.'17 /on7 tetm visas!

9 ,ﬂe‘zéeat/y understand even Jym/aatﬁije with the Dutch authoities t‘cybzy
to é[nc( ways oﬁ ﬁtopping i//eya/ immiyzation. SBut there must be @ more
[nte//iyent and civilised way oé ﬁand/iny this whole visa JRE0cCess. Jean't
[maiine the concened Dutch authorities not mdéiny any use oj new record
éeepiny, communication and ctoss cﬁecé[ni tecﬁn/o/oyiej. u/ﬁy are you
wajtini our time? Gnd money? and u/ﬂettiny /aeola[e.?

g /wpe to have some answers to my gueﬁtionj which 9 believe are the
ones vety ojten ex)a'zeﬂec( éy other Turkish businessmen as well.

you‘u,

/;{anayez
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07.72.2070, Jymix

9 would like to indicate that due to our work it's been nea‘z/y ten yea's
that 9 have been t‘zave/iny to Zu'zo,aean countries. I have been tméini
S’c/lengen Visa 5‘zom many countries to travel to Zu‘zopean countries éo‘c

wozk. Glso /azew'oujly 9 had got a six months visa 5'zom _qta/y.

%eﬁuent/y to solve the )azoé/em and to obtain a /ony-te'zm visa / 4 gears /
we have /a‘zow'c(ec( the Consulate oj .Qtaly with documents taken é‘wm

TJOLK / the Union oj Chambers and éommodity Zxc/mnyej oj n'zéey /
and others, which we have /aze/aa‘zec( /aéo‘u'ozuly.

Sut unéo‘ztunate/y we saw that not éou‘z geas, but on/y @ 3ix months visa
Iz} 71'ven. 9 would like to Jpeczjy that 9 have not asked éo'z a 3ix months
visa. _qé éou‘z years visa was not 70[;17 to be 7t'ven, gou should not have

dcce/ateo{ the documents and 7[ven inﬁozmation in the [veginm'ny.
fRest zeyazc(a,

¢enezd/ Mdndy@‘l
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20.09.2070, stanbul

9 am wo‘z,éiny as a Je/é-em/a/oyec( /aw'ye‘z and taxpayer in my business.
/ﬂy gounger brother, who &5 a /awyez 5 also a taxpayer and the associate.
Tﬁeze aze three /awyeu who axe my em,a/oyeej, 721‘ /aaid 67 me and have
insurzance at my ojﬁce. /”7 emla/oyeej ‘/awyev aze ,L’awye‘z ___ g ﬂawyez
— and Lawyer ___. Qs a wesult, there are four lawyers to look
déte‘z my business whilst 9 am away.

9 am a universit 7‘caduate. I my country c{u‘u'ny my education ,ae'u'od,
9 have started to jtuc{y Zny/t’ﬁ/: since the ﬁut year oj jeconc{dzy school
/ now /a'zimd'zy school, gear 6 / to the last year oj the um'veuity. 9 have
not ée/t the need to go to another fny/[.f/z cou'tse in my country because
have not seen anyéody who have leatnt an/[.{/l in the ﬁtéij/l-.ﬂ/aedhhy

atmojp/te‘ze.

9 have been uﬁinﬁ the tecﬁno/oyy n teruive/y since six months to im)azov'e

my 2/17/[5/1 gu[cé/y.

Gt is very inte‘zeﬂiny to ask me w/zy now? 9 believe that there is no an
Jpeeiﬁc age and time 50‘: [ea‘cm'ng. That is the same all over the World.
Istanbul is one oﬁ the World's cities, the World is 7ettin7 smaller get,

9 have been ac(w'cini to the com,aam'ej because oj my business.

/ﬂy clients’ trades have been increasing a(ay @ day with othet countries
and that enéo‘zce.d us to leatn éo‘ceiyn /angudged. Tﬁe /aurye‘u who are
wo‘zéiny in my ojéice; fawyz‘z _ had his /anyuaie education in
¢e‘zmany. ,ﬂawye‘z - had her [dnyuaye education and then did Jz‘udy
master c{ey‘zee in LLM in Gnternational Trade Law in the United
/(ingdom.
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9t is no concern oé gours to ask me how and wheze my income comes.
-ﬁj a tdxpayez, .9 71'(/2 account oj that to my countzy.

%urevet, 9 have attached to the visa app/[catzbn éozm two oj my zeal
estate s land deeds, a vehicle licence, a tax ‘zeyijt‘zdtzbn ce‘zttﬁcate which
shows the annual income and tax /aa[o{. -ﬂeco‘zo{ing to the tax ‘zegijt‘mtion
ce‘ztzﬁz'caz‘e, n 2009, my annual income was 77.237,52 T,Z, tax /adt'd
was 718.956,03 71 Furthermore, I have }azow’dec{ an o‘u’yina/ letter
from ___ Sank in fnyliﬁﬁ which shows 14.645,00 T.L in my aecount.

9 am married. /”y w'[ée _ a meteo‘zo/ogy engineer. The ce‘ztiﬁcate
oé ma‘zn’aie was attached to the visa ap}a/[cation ﬁnm. We have a 72-
yeat old son named _and he is an - éo//eyefa student / yeat 6 }.
The letter ézom his co//eye was also attached to the visa a)a/a/icattbn 5o‘zm.

9 am a lawger and there are three other employee lawyers who have

/;y business and jdm[[y /iée depena( on Istanbul and we have
a settled /tfe theze. I have enouilz income and career /iée in my county.
9 do not need another country 502 /z'w'ny and 7ettz'117 income.

insuzance.

There are Qezmany, Kosova, /”aceo(onya and Qeo'ziia’J de)aa'ztuzej and
arrivals notes on my passport. 9 know the laws and /eiijldtionj. 9 assess
gour decision a5 an aspersion, “which ays that gou are not Jdﬁdé[ed on
a balance oé /azoéaéilitiej that 9 am 7emu'ne/y Jeeébtg entry 50‘: the limited
/ae‘u'od a3 stated éy me ot that 9 intend to leave the UK at the end oﬁ
the )aeziod a3 stated 67 me', and zeézue it.

9 t/zeteéoze condemn gour /ate/hdgement decision abou tejujin; my visa

dpp/[cattbn without ‘zeiue.dt[ni éu‘ztﬁe‘z t'néo'zmation and documents é‘zom

me.

fawye'z
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8.06.20717, jﬁtdnéu/

9 am t‘zyini to get a S’c/zenyen visa j‘wm /.?e/y[um jot the last 70 ddyj.
9 have a contract é‘wm the EU Commission’s éunc{iny Jprogrammes as
a sub-contractor. %wevez, 9 éee}_aqfacing c(iééicu/ﬁej 57 the Consulate

app/y 502 a visa. The pzo&[em.d 9

and the t'ntezmedz'a:‘zy agent when
encounter could be listed a3 50//0(4/1:

7- 9 am Jué/'ect to an inhuman treatment, which violates the intey‘u'ty

of my citizenship tights, which is hard to repait.

2- 9 can not have access to injo‘cmation about the a}ap/[caticm Jprocess,
since the Consulate builds moze than 1 wall. St ta‘ztz'n7 é‘zom the
appointment process, the neiliience 5 evident at every step. The
setvice (5 very slow c(ej,aite the excessive visa éeej and the time it
takes to collect all the documents. On a cost-time compaison, the
serzvice guality 2] dga[n.n‘ the d/a/a/icant and dem’y‘zdﬁng.

3 The é[‘zmj a‘ze most oé the time ‘moze ‘zoya/z'.dt than the éinyu. Theze
2] c(iJc‘zetiona‘zy treatment since there aze no checks. -ﬁ/t/zouy/z t/zey
operate acco’zdini to the Tuzkish commercial law, t/zey go unchecked
[vy the Turkish %zeiyn /”im'ﬁtq. The visa JRrocess does not even
stat since t/zey zeéuﬁe a/a)a/icat[on.a é‘wm the outset most oé the
time. I encountered a similar situation with the French Consulate.
/”y visa app/[eation was denied.

4- -ﬁ/mojt a/wayj t/zey demand a new document. -ﬂ/t/zouyﬁ _q submit
neﬂ/y 50 documents and have two invitation letters, which exp/icit/y
ex,a/ﬂ'n my purpose oj visit / trade }, the visa /azocea(u'ze ujud//y
starts after designated date of the business itself. In this sense,
the Turkish }aeop/e stand no chance. The a(z'Jac{vantage IZ] w'[a(ad/a‘zeac{
and continuous since there (s no monito‘u'ny, meem'ni oz Ja‘zuz‘bti;ini
mechanism. The JpTocess is abused 67 a 71'0'2;1 excuse oj ‘Z'eing busy "
The Consulate, which contracts this business to a fizm in order for
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visa /a‘zocec(u‘zej to be jﬂt and time/y and the cost oj which (s
ﬁndncea( 57 us 5 liable éo'z t/u'nyﬁ that go wrong. NWevertheless, in
the endl, the cost of the irresponsibility of the Consulate off wortking
with incompetent ﬁ‘zmj has to be botne éy us.

This not on/y impaits out citz';en.d/u}a 11'7/11‘.4 but it (s also a constitutional
violation oé our tights. In tewms oﬁ zec:}azocity, the treatment and
JRcocess 9 have to g0 tﬁ‘zouy/z should be mutud//y app/icaé/e. u//u'/e the
/.?e/yian citizens can finish their process in 20 minutes at the aizport for
a small amount o money, we aze coné‘zonted with mistteatment and costs
that ate not ‘ceéunc{aé/e.
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