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Introduction

In SeptembeR005,the Netherlandsviinistry of Justice- Advisory Committeeon Aliens
Affairs (ACVZ), approachedhe InternationalCentrefor Migration Policy Development
(ICMPD) to carry out a comparativestudy on a protectionschemetitied CCategorical
Protection Policies), which we will further refer to as OcategorizegrotectionO
throughout this document.

The study was to target10 Europeanstatesand the EuropeanCommission,namely:
Austria, Belgium, Denmark,Germany,Finland, France,Ireland, Sweden Switzerland
and the United Kingdom, which were to be approachedvith a questionnairejointly

prepared by the ACVZ and ICMPD.

The framework of the study is as follows: categorizedorotectionis herebymeantto
concernsituationswhereasylum-seekerdo not qualify for refugeestatus for subsidiary
protectionstatusfor humanitariarstatusnor for compassionateelief, while at the same
time the situationin their countryof origin is consideredoo volatile to assumehatreturn
would be without risk. In a caselike this, it may be warrantedto grant protectionto
personomingfrom a particularcountryof origin eventhoughthey cannotbe qualified
asrefugeesor as personsmeriting subsidiaryprotection.In suchsituations,the actual
policiesof statesmay vary andmay or may not be explicit in nationallaws, ordinances
and regulations.

The studyshouldendeavouto examinepoliciesmentionedaboveusingthe examplesof
how stateshavedealtwith personsseekingprotectionfrom Afghanistanthe Democratic
Republic of Congo (DRC), Irag and Somalia.

Thereportwill look atthe methodologythatwasutilized, andwill examinethe answers
provided by the participatingstatesin relation to the questionnaireln addition, the

conceptof subsidiaryandcomplementaryrotectionswill be examinedhroughvarious
instrumentscurrently available,and whetherthey could be usedwithin the conceptof

categorized protection.

In conclusionsomethoughtswill be putaheadwith aview to asses$iow sucha scheme
could be incorporatedn the EU or nationallegislativecorpusof the memberstates.or
whetherthe currentlegislativeframeworkcould be deemedsufficientto coverthe field
that the categorized protection wishes to address.



Methodology

The studywasto be carriedout duringa periodof approximatelytwo anda half months,
from mid-October until the yearOs end.

At the endof October,a circular letter wasaddressedo targetedparticipantswithin the

10 countriestaking partin the study,in orderto inform themof theresearchaswell as

aimingatidentifying focal pointsto ensurethe properadministratiorof the questionnaire
andappropriatefollow-up. Only two countriesrepliedat this stage,indicatingthat they

would take part in the study and appointingfocal persons.The letter and ensuing
guestionnairavere sentto individualswithin the respectiveMinistry of Interior of their

countries(or the equivalentinstitution responsiblefor migration, refugeeand asylum

matters).As a courtesyfor the participants,ICMPD preparedboth the letter and

guestionnairan the English and FrenchlanguagesThe lettersare reproducedn the

annexes.

The comparativestudyitself consistedn a questionnairgointly preparedy the ACVZ

andICMPD. The questionnaireomprisedof threeparts,oneaddressedo the ten states
selectedoy the ACVZ for the study,a secondpartregardingthe EuropeanCommission,
and a third one which ICMPD shouldaddressThe last part was not sharedwith the
various participants.

The questionnairencludeda long preamblewhich wasdeemedessentialasthe concept
of categorisegrotection,asdevelopedandinterpretedoy the Dutch Ministry of Justice
had to be introducedto the participants.The questionnairewas forwarded at the

beginningof November,and focal points were kindly askedto sendtheir repliesto

ICMPD by 9 December 2005. All communications were done via email.

SimultaneouslylCMPD carriedout additionalresearclon the subjectof complementary
and subsidiary protection at the international, European and national levels.

Unfortunately,not all selectedparticipantswerein a positionto take partin the study.
Whenprovided,answersverenot alwayscomprehensiveAll in all, answersveresentin

oneform or anotherby the following entities: Denmark,France,Switzerlandand the
United Kingdom. Germanynotified thatit would not answerthe questionswhile Ireland
and Swedendid not altogetheracknowledgeheir participation,aswell asthe European
Commission Directorate for Justice, Freedom and Security.

Answerswere receivedin both Englishand French.ICMPD hasprovideda complete
translationinto Englishof the FrenchanswersAll answersarereproducedt the end of
this documentwith translatiorwhenappropriatewithout editing (ICMPD did formatthe
answers for the sake of having a consistent presentation).



Questionnaire Concerning Categorized Protection
Policies

INTRODUCTION

Definition of OCategorized ProtectionO, as understood by the Dutch ACVZ and for
the purpose of this study.

Anyone who fulfils one of the groundsenumeratedn Article 29 par.1of the Dutch
Aliens Act 2000 is granted asylum. In addition to the grounds of:
a) Article 1 of the Geneva Convention,
b) therisk of beingsubjectedo torture, or to inhumanor degradingtreatmentor
punishment (Article 3 ECHR, Article 3 CAT, Atrticle 7 ICCPR), or
c) the existence of compelling grounds of a humanitarian nature,
another ground exists:
d) returnto the country of origin would be particularly harshin view of the
prevailing general security and human rights situation. This ground for
OcollectiveO protection is referred toategorized protection’

Wheneveran asylum seekerdoesnot fulfil the groundsfor asylum of the Geneva
Convention,refoulement,or humanitariannature,the categorizedprotection offers

anotheroption. Dutch asylumpolicy allows for sucha categorizedprotection(usually
temporary)to be offeredto asylumseekergrom countrieswherethe overall securityand
humanrights situationjustifies suchprotection.The categorizedorotectionregimeis

aimedat all persondrom a particularcountryof origin (or part of thatcountry)or at a

specificallydesignatedyroupof personge.g. Tutsisfrom the DemocraticRepublicof the

Congo or Sudanese from South-Sudan).

Whethera regimeof categorizedrotectionis to be appliedfor a particularcountry or
regionis left to the discretionarypower of the Dutch Minister on Aliens Affairs and
Integration.The decisionof the Minister will be basedon threeso-calledOindicators®)
the natureof the violencein the country of origin, in particularthe gravity of the
violationsof humanrightsandhumanitariadaw, the extentof arbitrarinessthe extentto
which the violencedoesoccurandhow widespreadin geographicaterms)the violence
is; 2) the activitiesof internationalorganisationsn respecto the countryof origin, if and
in asfar astheseareanindicatorof the positionof the internationacommunityregarding
the situation in the country of origin; 3) the policies of other EU member states.

A contra-indication for not granting categorizedprotectionis the existenceof a
collective Ointernalprotection alternativeOFor example,no categorizedprotection
regimewasinstitutedfor asylumseekerriginatingfrom Centrallraq because¢he Dutch
governmentwas of the opinion that a protectionalternativeexistedin Northernlrag.
Within the Dutch legal framework, categorizedprotectionis grantedin view of the
generalsituationin the country of origin. A possibleinternal protectionalternativeis



defined per category,unlike the Ointernalflight alternativeOwhich is regulatedby
international law, in particular the prohibition fraefoulement

Whenthe conflict ceasesandthe situationallows for returnto the countryof origin, the
categorizedprotectionregime also ceasesand the beneficiarymustreturn, unlessthe
beneficiary has been granted a permanent residence permit (after 5 years of legal stay).

In the Netherlandspverthelastfive years,categorizegrotectionstatushasbeengranted
to certaingroupsof asylumseekerdessthan ten times, for instancewith regardto
Afghanistan, the Democratic Republic of Congo Irag and Somalia.

SECTION A: For Participating EU member states and Switzerland
Legal/procedural framework

1 In the following specific situations,in the period 2001-2005how hasyour country
dealt with asylum seekers from:

a- Afghanistan

b- the Democratic Republic of Congo

c- Irag

d- Somalia

2 In your legal system,which kind of protectioncomesclosestto the Dutch systemof
categorized protection as described above?

3 What kind of non-individual protectionor group basedprotectiondoesyour legal
systemhavebesideghe EC Temporaryand SubsidiaryProtectionstatus(deriving from
the EC OTemporargrotection@irective 2001/55,andthe EC OQualificationDirective
2004/83)?

4 What is the legal basisfor sucha policy? Doesthis basishave an obligatory or
facultative characterPleasementionany relevantinternational, Europeanor national
legal instruments.

5 Onthe basisof whatcriteriais it decidedwhetheror not suchnon-individualprotection
or groupbasedorotectionis appliedto certaingroupsof asylumseekersPleasecompare
the criteria (indicators)with thoseusedin the Dutch system(seeintroduction).More

particularly,do you takeinto accounthe policiesof otherEuropearstatesandif so,what

role do those policies play?

6 a- What type of procedure is provided for (hearing/interview/written submissions)?
b- At which stage within your procedure would the granting of a non-individual
protection or group based protection take place?

c- Is there an appeal/review process?



7 According to Article 15c of the EC OQualificationDirective, thereis a right to
subsidiaryprotectionin caseof a Oseriouand individual threatto a civilianOdife or
personby reasonof indiscriminateviolencein situationsof internationalor internal
armed conflictsO.

a- How does your administration interpret this provision?

b- How is or will this provision be implemented in your legal system?

c- Does Atrticle 15c of the Directive require the introduction/continuation of a

Categorized protection policy?

Effects of the policy

1 Do beneficiariesof non-individual/group-basedrotectionin your countryreceivea
residence permit, or are they granted a suspension of deportation or tolerated stay?

2 a- What type of permit?
b- Canthe permit be withdrawn (if so, underwhich circumstancesnd on which
grounds)?

3 Are beneficiarieof non-individual/group-baseprotectionin your countryentitledto
benefits/servicegshelter,grants,welfare, right to employmentjntegrationfacilities or
courses)?

Internal Protection Alternative

1 Doesthe existenceof a protectionalternative(safezone)in the country of origin
constitutea contra-indicationor a reasonfor not granting(categorized)protectionto a
group of asylum seekers?

2 Are the requirementsvhich must be met for the applicationof the internal flight
alternative(e.g. accessibilityof servicesminimum standardof living, etc.)alsobe met
for the applicationof aninternalprotectionalternativeto a personwho would otherwise
qualify for non-individual/group protection?

3 Which requirementsnustbe metwith regardto this protectionalternative(family ties,
availability of food and/ormedicine,no humanitariaremergencyor displacedpersons,
possibility to earn a livelihood)?

4 Onthe basisof which informationis the determinatiorof the existenceof a protection
alternative made?

5 Does an internal protection alternative play a role
- with regardto the decisionwhethera non-individual/group-basegrotectionregime
is established?



- whenit comesto applyingthe protectionregimeto asylumseekerdelongingto the
groups concerned?

SECTION B: For the European Commission only

1 According to Article 15c of the EC OQualification®irective, thereis a right to
subsidiaryprotectionin caseof a Oseriouand individual threatto a civilianOdife or
personby reasonof indiscriminateviolencein situationsof internationalor internal
armed conflictsO.

a- How does the Commission interpret this provision?

b-According to the Commission, does this provision require the

introduction/continuation of a categorized protection policy?

SECTION C: For ICMPD (not forwarded to recipients)

1 In thenine EU memberstatesand Switzerlandto whomthis questionnaireés addressed,
what is the relation betweenthe policy of the Dutch categorizedprotectionand the
possiblepoliciesmentionedn theanswersindersectionA of thequestionnairétolerated
stay/administrative leave to remain/suspension of deportation)?

2 How doesthe Dutch policy on categorizedrotectionrelateto policiesin the nine EU
member states and Switzerland?

3 Do international(treaty) obligationsaswell asinternationalcustomarylaw (not being
EU obligations) exist with regard to the Dutch form of categorized protection?
If yes,

a- What are these obligations?

b- Do the Netherlands comply with these obligations?

4 In general,what is the relation betweenOprotectiorbecauseof group-related
persecutionO and Ocategorized protectionO?

5 If applicable,how do the EU memberstatesand Switzerlandusethe term Ointernal
protectionalternative@asexplainedn theintroductionof the questionnairejn relationto
the concept of the Ointernal flight alternativeO?

a- Is the application of these concepts based on the law or on policy guidelines?
b- How are these concepts applied (which criteria are used)?

c- If an examinationis conductedto establishthe existenceof an internal flight
protectionalternative how s this done(at whatstagein the procedurepn the basisof
which information/criteria and by whom)?

d- Can an internal flight/protection alternativebe appliedto groupsor only in
individual cases (as is the case in the Netherlands)?



e- What requirementsexist with regardto an internal flight/protectionalternative
(family ties, availability of receptionconditions such as food, medicine and

education, possibility of earning a livelihood)?

ICMPD, November 2005
Please send your answers to:

Mr Jean Lanoue
Acting Director, Information Services

jean.lanoue@icmpd.org



Overview of the Provided Answers

SECTION A: For Participating EU member states and Switzerland

Legal/procedural framework

1 In the following specificsituations,in the period 2001-2005how hasyour country
dealt with asylum seekers from:

a- Afghanistan

b- the Democratic Republic of Congo

c- Irag

d- Somalia

Overall, it appearghat the participatingstatesdid not apply particularregimesfor the
above-mentionedountriesof origin. As arule, asylumclaimsfrom thesenationalswere
processewn a case-by-casdasis.One exceptionis encounteredn Switzerlandin
respectof peopleof Tutsi ethnicity from Congo,inasmuchasthe ethnicbackgrounds
proven.

Somecountrieshave suspendectither the processingof asylumclaims for a certain
amountof time, or havenot effectedreturnswhenthe situationin oneof thesecountries
of origin did not allow for it.

Without grantinga particularstatus somefailed asylumseekersveregrantedtemporary
relief from removals due to the conditions prevailing in their country of origin.

Austriadoesnot effectdeportationgo eitherlraq or Somalia;therecognitionratefor the
above-mentionefbur countrieswasquite high in the pasttwo years,eitherthroughthe
granting of refugee status or subsidiary protection.

Denmarkhasapplieda specialregimein regardto Afghani nationals.The following

situationsarecurrentlyencompassed:) families or singlepersondrom Afghanistanwho
dueto their healthsituation- which by itself would not be enoughto be the reasonfor

issuinga residencepermiton humanitariargrounds- will bein a particularlyvulnerable
situationwhenreturningto Afghanistan,2) families with minor children from certain
areasin Afghanistan,wherethe droughtis particularly bad, 3) single womenwithout
male family membersor social networkin Afghanistan,4) single womenwith minor
childrenwithout malefamily membersor socialnetworkin Afghanistanand5) destitute
Afghanswith no land who comefrom areaswith droughtanda needof food, andwho
will be in a particularly vulnerable situation when returning.

10



2 In your legal systemwhich kind of protectioncomesclosestto the Dutch systemof
categorized protection as described above?

In Switzerland,the law providesfor a specialstatus,which is consideredsomewhat
similar to categorizegrotection:Ooctrotle la protectionprovisoireet statutde personnes
" protZgerQgranting of temporaryprotectionand statusof individuals to protect).
However,this protectionhasneverbeenappliedso far, asit canonly comeinto effect
within the contextof a massinflux of asylumseekersfrom a particular country in
Switzerland.

In France,a subsidiaryprotectionregime,resultingin a temporaryprotectionstatus,
appliesin caseof massiveinflux. It could eventuallyresultin not executinga removal
order.

Denmarkdoesnot havea categorizedorotectionregimeas such,but administersother
programmesvhich aresimilar. Pursuanto section?7 of the Aliens Act, aresidencgermit
will beissuedto analienwho risks persecutionthe deathpenaltyor beingsubjectedo

tortureor inhumanor degradingreatmenor punishmentn caseof returnto his country
of origin. In generalthereis no group-basegrotection.As above humanitariargrounds
are assessed individually.

In Austria, the asylumlegislationdoesnot providefor categorizegrotectionfor asylum
seekerdrom specificcountriesor personswith certainethnicorigin. Howevera 29 of the

AustrianAliens Law, respectivelya 76 of the new Aliens Law which enterednto force

onJanuaryl®, 2006refersto the exceptionabossibility thata certaingroupof displaced
personswill be allowedto stayon the territory of Austriafor a certainperiod of time.

Theseare so called Odefacto refugeesOThe provisionsof Article 29 were usedin the

nineties in the case of Bosnia-Herzegovina and Kosovo.

3 Whatkind of non-individual protectionor group basedprotectiondoesyour legal
system have besides the EC Temporary and Subsidiary Protection status?

Besidesthe yet to be appliedSwissschemereferredto above,thereareno group-based
protection regimes in the countries of concern.

Eventhoughnot necessarilyelatedto groupprotection,all stateswill takeinto accounta
variety of internationalinstrumentsbefore ultimately implementinga removal: the
InternationalCovenanton Civil and Political Rights; the EuropeanHuman Rights
Convention, among others.

4 Whatis the legal basisfor sucha policy? Doesthis basis have an obligatory or
facultative character?

11



In Switzerland,the possibility of awardinggroup protectionis basedon their Asylum
Code,the Asylum Directivesandthe ForeignNationalsAct. In Austria, Article 29 of the
Aliens Act is of facultative character,as there are no obligationsto grant group
protection.

5 On the basis of which criteria is it decidedwhetheror not such non-individual
protection or group based protection is applied to certain groups of asylum seekers?

In theory, Switzerlandwould considerthe securityand humanrights situationin the
country of origin before making a determinationthat group protectionis warranted.
Furthermorethe Swissauthoritiesusually consultwith their Europeancounterpartsn

respecto suchdecision verifying the practicein placein neighbouringcountries Austria
will implementArticle 29 in coordinationwith other EuropeanStatesas well as
recommendations of the European Union.

6 a) What type of procedure is provided for (hearing/interview/written submissions)?
b) At which stagewithin your procedurewould the granting of a non-individual
protection or group based protection take place?

c) Is there an appeal/ review process?

In Switzerlandthe proceduras the sameasin the caseof anasylumclaim, althoughless
comprehensivdt aimsat assessingvhethera personis eligible for protectionor whether
reasondor exclusionexist. If temporaryprotectionis granted,the asylumproceduras
suspendedjnlessthereare clearindicationsthat an applicantwould meetthe eligibility
criteriafor refugeestatus Would it be applicable temporaryprotectionwould be granted
after the hearingon refugeedetermination.The only appealprocessavailableis the
generalone contemplatedvithin the Asylum Code,insofarasit pertainsto the refugee
determination.

7 a) Interpretation of the provision according to Article 15¢ of the EC OQualification®
Directive.
b) How is or will this provision be implemented in your legal system?
c) Does Article 15c of the Directive require the introduction/continuationof a
categorized protection policy?

In the caseof the United Kingdom, Article 15 of the QualificationDirectiveis interpreted
as requiring an individual threat, so group protection would be excluded.

Austriaalsoexcludegyroupprotectionin its interpretationyatherseeingthis provisionas

a detaileddefinition of the applicationof the refoulementprinciple. It hastakenover
Article 15 of the Directive in its Article 8 of the Asylum Law of 2005.

12



In Switzerland,group protectioncould be granted following the assessmerdf a setof
criteria. The provisionsof Article 15 havealreadybeenincorporatednto Swisslaw, i.e.
Article 44 paragrapl®? of the Asylum CodeandArticle 14 of the ForeignNationalsAct
(currently under revision).

In France the determinatiorprocesgakesplacewithin the frameworkof evaluatingthe
asylum claim.

13



Effects of the policy

1 Do beneficiariesof non-individual/group-baseg@rotectionin your countryreceivea
residence permit, or are they granted a suspension of deportation or tolerated stay?

Switzerlandgrantsindividuals a toleratedstay permit, which leads,after five yearsto a
residence permit, and after ten more years, to permanent residence.

As the United Kingdom doesnot havesucha policy, noneof the questiongput forth in
this section is applicable.

In Austria, de facto refugees receive a temporary residence permit.

2 a) What type of permit?
b) Canthe permit be withdrawn?(If so, underwhich circumstancesand on which
grounds?)

In Switzerland,it is a specialpermit, called the F-permit (for subsidiaryprotection
beneficiaries) or the S-permit (for group based temporary protection beneficiaries).

A withdrawalis justified whenthe reasondeadingto thetemporaryprotectionregimeno
longer exist, and a subsequentleclarationthat the temporaryprotectionregime has
officially been declared as terminated.

3 Are beneficiariesof non-individual/group-basedrotectionin your countryentitledto
benefits/ services?
Beneficiariesof non-individual/group-basedrotectionhold the samerights (or more,

e.g.family unification) asasylumseekersShelterandwelfareare provided.They have
the right to employment and the use of integration facilities.

14



Internal Protection Alternative

1 Doesthe existenceof a protectionalternativein the country of origin constitutea
contra-indicationor a reasonfor not granting (categorized)protectionto a group of
asylum seekers?

In Switzerland,would a safezoneexist, it would be highly unlikely that a temporary
protection regime be declared.

In the United Kingdom, they take the pragmaticapproachthat it would be quasi
impossibleto makesucha determinationin referenceto a whole group. A protection
alternative would necessarily have to be assessed on an individual basis.

Under Austrian law, the internal flight alternative,when applicable,will preventan
applicantfrom obtainingrefugeestatuslt is assessedn a case-by-casbasis,andfactors
suchasage,health,family tiesandstandardf living aretakeninto considerationThere
is no conceptof Osafezones@or a group of people,given that the casesare judged
individually.

2 Are the requirementswhich mustbe metfor the application of the internal flight
alternative also be metfor the application of an internal protectionalternativeto a
person who would otherwise qualify for non-individual/ group protection?

In the Swissasylumpractice,it is imperativeto assesshe reasonabilityof an internal
protection alternative. The same requirements apply.

As no one would qualify for group protectionin the United Kingdom, a comparison
cannot be drawn.

3 Which requirements must be met with regard to this protection alternative?

In Switzerland,severalfactorsof a generalnaturearetakeninto considerationsuchas
accessibilityto medicaltreatment,ageand gender.In caseof vulnerablegroups(i.e.

single mothers, minors), considerations such as family and social ties are factored in.

In the United Kingdom, casesare assesseddividually and no generalconclusionsare
predetermined. Each case is judged on its own merit.

In Austria,asstatedabove severaklementsaretakeninto accountin the evaluationof an

internalflight alternative(the conceptof protectionalternativedoesnot exist),butthereis
no specific checklist of criteria.

15



4 On the basisof which informationis the determinationof the existenceof a protection
alternative made?

The Swiss FederalOffice for Migration has an analysisdepartmentattachedto the
Asylum ProcedureDirectorate.It gathersand disseminatesnformation on relevant
countriesof origin. Country specialistgpreparesituationreportson the currentsituation
for pertinentcountriesof origin. Thesereportsform the information basiswhethera
protectionalternativeis available.Furthermorethe rulings of the SwissAsylum Appeal
Commissionconfirm or rejectthe findings of the FederalOffice of Migration. Thus,the
groundsfor decisionmakingin this matterdependon differentfactors.The findings of
the above-mentionedpecialistsare, inter alia, groundedon information from Swiss
embassieandalignedwith the findings of internationalOrganisationssuchasUNHCR
as well as the practice of the EC.

The UK hasan independentCountry of Origin Information Service,which gathers
information from a wide variety of sourceswith reportson the main asylum-seeker
producingcountriespublishedevery6 months.A Country-SpecificAsylum Policy Team
producespolicy guidancenoticesin the light of the information containedin those
reports.Determinationsare madeon the basisof the circumstancesn eachindividual
case, bearing in mind the policy and the country information.

The AustrianFederalAsylum Office usesseverainformationsourcesincluding country-
of-origin reportsfrom NGOs, informationrequestgo their embassiegnformationfrom
other countries, consultation with national and international experts, etc.

5 Does an internal protection alternative play a role
- in regardto the decisionwhethera non-individual/group-basepgrotectionregimeis
established?
-whenit comesto applyingthe protectionregimeto asylumseekerdelongingto the
groups concerned?

In Switzerland,as mentionedabove,if an internal protectionalternativeexistsit is
unlikely thata temporaryprotectionregimeis putin place.Temporaryprotectioncannot
be granted to asylum seekers for whom an internal protection alternative exists.
As the United Kingdom doesnot run group-basegbrotectionregimesit follows thatthe
possibility of internalrelocationonly playsa role in the consideratiorof the individual
case.

Group-based protection does not exist under Austrian law.

16



SECTION B: For the European Commission only

1 Accordingto Article 15c of the EC OQualification®irective, there is a right to
subsidiaryprotectionin caseof a Oseriousnd individual threatto a civilianOdife or
personby reasonof indiscriminateviolencein situationsof international or internal
armed conflictsO.

a- How does the Commission interpret this provision?

b- According to the Commission, does this provision require the

introduction/continuation of a categorized protection policy?

Unfortunately the EuropearCommissiondid not sendan answerto the questiongosed.
However, ICMPD can make some observations on this subject.

Article 15cof the QualificationDirective basicallycontainsnew languagehat cannotbe
directly tracedto otherinternationalor Europeannstrumentsin contrastwith Articles 15
aandb. Indeed,Article a (deathpenalty)takesover a principle containedn the ECHR
andin thesecondProtocolto the ICCPR.The newEU Charterof FundamentaRights, if
and when it entersin force, doescontain similar languagein regardto prohibiting
memberstatesfrom returningindividualsto a countrywherethat personcould facethe
deathpenalty.Article 15 b reflectsthe obligationsundertakemot to returnsomeondo a
country where that person could face torture.

Article 15c specifically refersto situationsof armedconflict, be it internationalor
internal.A comparisorcanbe drawnto otherregionalinstrumentsmainly the Cartagena
Declarationand the 1969 Organizationof the African Union (OAU) in regardto the
armedconflict situations.Ilt canbe inferredthat Article 15c representshe reflection of
EU memberstatespracticewhendealingwith the massiveinflux of refugeedollowing
the break-upandensuingwar in former Yugoslavia.ln essenceit alsocoverssituations
wherethe persecutiorthreatmay not be individualised,but where protectionagainst
refoulemenis necessaryeventhoughthe beneficiarieamay not qualify underthe 1951
Geneva Convention.

It is merelyimpossible,at this stageto infer whetherthis provisionwould requirethe

introductionof a categorizedprotectionpolicy at EU level. In any event,it could only
happen after lengthy debate among member states.

17



SECTION C: For ICMPD (not forwarded to recipients)

1 In thenine EU membeistatesand Switzerlando whomthis questionnairas addressed,
what is the relation betweenthe policy of the Dutch categorizedprotectionand the
possible policies mentionedin the answersunder section A of the questionnaire
(tolerated stay/administrative leave to remain/suspension of deportation)?

2 How doesthe Dutch policy on categorizedrotectionrelate to policiesin the nine EU
member states and Switzerland?

As such,none of the countrieswhich provided answersto the questionnairehave a
comparableegimeof categorizegrotectionsimilar to the onein the NetherlandsGroup
protectionmay take placein the form of temporaryprotection,when it is applied.
However,this regimewould usually comeinto force after certaincircumstancesave
been met, notably a massive influx of asylum seekers from a particular country of origin.

In general,most EU memberstatestend to make individual assessmentsf putative
protection needs.

3 Do international(treaty) obligationsaswell asinternationalcustomarylaw (not being
EU obligations) exist with regard to the Dutch form of categorized protection?
If yes,

a- What are these obligations?

b- Do the Netherlands comply with these obligations?

Thereare no known internationalor community instrumentsapproachinghe Dutch
regimeof categorizedprotection.In additionto the 1951 GenevaConventionandthe
1966 Protocol, severalinternational provisionscome into play in orderto prevent
refoulementof individuals deemedn dangerin their homecountry.lt is to be noted,
however thattheseareindividual protectionschemesandwould usuallynot encompass
a whole group.

Without explicitly mentioningall possibleinstruments;the major oneswhich the
Europearstateshaveto comply with arethe UN ConventionagainstTortureand Other
Cruel, Inhumanand Degrading Treatmentor Punishment(CAT), the International
Covenanton Civil and Political Rights (ICCPR), the Conventionon the Rights of the
Child (CRC), andthe EuropeanConventionon HumanRights (ECHR). Finally, the EU

Qualification Directive (Council Directive 2004/83 of 29 April 2004) prohibits
refoulementof personsatrisk of receivingthe deathpenalty,being submittedto torture
or unusualand harshtreatment,and seriousand individual threatto a civilianOdife.

Again, it is importantto note that it concernsan OindividualQhreat,and it can be
assumedhat the EU memberstates,which must adopt provisionscontainingthese
minimum standardsywould contemplatecase-specifiassessmentandnot a groupone.
However,nothing preventsa particularstatefrom adoptingmore generoudegislation,
inclusive of group and categorized protection.
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Many of the rights and obligationsconferredunto statesparty to thesetreatiestendto
overlap. The burden of proof may also slightly vary from one to another.

It is interestingto note that the EC OQualification®irective contemplateghat an
individual couldbe excludedrom the protectionfor reasonsimilar to the onescontained
in Article 1f of the GenevaConvention.No mentionis madeof the exclusionclauses
defined in Articles 1d and 1le of the Convention.

4 In general, what is the relation betweenOprotectiorbecauseof group-related
persecutionO and Ocategorized protectionO?

In the courseof our researcloutsidethe scopeof the questionnaireadministeredo the
participantspnly oneinstancecould clearly be identified asaddressinggroupprotection,
and that is the temporary protection regime.

The temporaryprotectionas understoodby the EC Directive can only happenafter
severalriteriaaremet,andaftera decisionto this effect. The decisionremainsvalid for
one year and can be extended At the origin of a declarationis a massiveinflux of
refugees from one country of origin.

Categorizegrotectionhasdistinguishingfeaturesdrom the temporaryprotectionregime.
Temporaryprotectionwould be appliedindiscriminatelyto all persongustifying their

nationalityto the countryconcernedgategorisegrotectioncanbe moretargetedand,to

a certainextent,Oindividualised@pasmuchas a group could be clearly circumscribed
anddefined,shouldit be the choiceof the stateapplyingthis concept.The effectscould

also be quite different, thoughit may vary from one stateto another.It would be

generally acceptedthat the beneficiariesof such protectionwould receive certain
entitlementsandsocialbenefits which couldlead,shouldthe situationin their countryof

origin notchangeto permanentesidentstatusaftera numberof years(this could alsobe

truefor temporaryprotectionbeneficiarieshouldindividual EU memberstateschooseo

adopt more generousdispositionsthan the minimum standardsenunciatedin the

Directive).

5 If applicable,how do the EU memberstatesand Switzerlandusethe term Qinternal
protectionalternative@as explainedin the introductionof the questionnairejn relation
to the concept of the Ointernal flight alternativeO?

a- Is the application of these concepts based on the law or on policy guidelines?
b- How are these concepts applied (which criteria are used)?

c- If an examinationis conductedto establishthe existenceof an internal flight
protectionalternative,howis this done(at what stagein the procedureon the basis
of which information/criteria and by whom)?

d- Can an internal flight/protection alternative be applied to groupsor only in
individual cases (as is the case in the Netherlands)?
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When applicable,the internal protectionalternative(as much as the internal flight
alternative,is appliedon anindividual basis.This principle doesor would constitutean
impedimentto grantingprotection.Many criteria apply, amongthemthe availability of
medicaltreatmentslinks to family (in the caseof unaccompaniediinorsor vulnerable

persons)generalsecurityor conditionsthat could impair oneOpossibility of earninga
livelihood).
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Concluding Observations and Comments

Categorizedprotectioncan be includedin the broaderfamily of complementaryor
subsidiary protection. Neither conceptsare defined anywherein international
instruments Another componentincludedin this conceptis the temporaryprotection.
Theseconceptscame about with a view to addressingparticular situationswhere
individuals,mostof thetime forming partof alargegroup,could not necessarilyqualify
underthe GenevaConvention,but remainedneverthelesen dire needof protection.In
other words, temporaryprotectionwas a responseo the massiveinflux of refugees
stemmingfrom the war in former Yugoslavia.However,temporaryprotectionusually
constitutesa responseo anemergencysituation.As a whole,complementary/subsidiary
protection does not seek to address such situations, in essence.

Eventhoughthe lines betweerthesevariousconceptanay not alwaysbe clear,andthey
do tendto overlap,their presenceensuresa completeOprotectiorpackageQApplied
together,they can be said to cover what has beenidentified in the literature as the
Oprotection gapO.

Giventhe existenceof theseconceptswhich are being developedand appliedin pan-
nationalandnationallegislativeinstrumentgthe EC OQualificationDirective, enjoining
the memberstatesto adopt similar standardsbeing a good example),one may ask
whetherthe categorizedorotectionconceptaddsa neededelement,or assistan better
OfillingO the protection gap.

A partial answercan be basedon the following reasoningasit stands,the European
Courtof HumanRightshasstoodto repairerrors,attimes,in individualswrongly denied
protectionunderthe GenevaConvention.The argumenimostly raisedwasfear of torture

or otherharshtreatmentHowever,the burdenof proof remains at this time, to provean

individualisedthreat,as opposedo a situationof indiscriminateviolencewhich could

impacton alargegroupof the populationin a particularcountryof origin (the groupmay

not alwaysbe homogenousptherthanthe fact they havetheir nationalityasa common
bound).Eventhoughthe CourtOgurisprudencecould evolvein thatdirection,i.e. where
proof of indiscriminateviolenceagainsta group anindividual can be identified would

suffice, this would neverreplacethe certaintythat a legislativeinstrumentdoesprovide.

Categorised protection ensures that this hole is patched.

Categorisedprotection allows, in our view, for more flexibility than the other
complementarprotectionconcepturrentlyat hand.Groupsin needof protectioncould
practically be tailor-madeto addresscertain conflict situations,thus providing a
necessaryprotective umbrella. For instance,it could be applied regardlessof the
subjectivesituationof the membersf a given group,but only in regardto the objective
situationprevailingin a given country,or partthereof.In addition,thereareno reasons
why its applicationshouldbe restrictedto moretraditionalrefugeeproducingsituations
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asunderstoodyy the GenevaConvention.t could be appliedasa responseo a natural
disaster, for example.

Of course asit standsnow, the categorisegrotectionconceptdoescall for somesort of
subjectiveelementwhen applyingthe internal protectionalternative.At this stage,the
specificsituationof individualshasto be examinedThis couldbe perceivedasa paradox
towardsthe applicationof the concept:the group approachin regardto the inclusion
versustheindividual onewhenthe exclusionfrom protectionis concernedThis apparent
conflict could beresolvedby droppingaltogethethe internalprotectionalternativewhen
applying the categorised protection approach.

In regarddo its implementationptherissuesmay arise.For instancewhereshouldit be
positionedwithin the refugeedeterminationprocess?At the front end, as per the
temporaryprotection,or at the back end?As situationsare often volatile in refugee-
producingcountriesandmay evolvefavourablyor unfavourably it might betterplay its
role of subsidiarysafeguardt the endof the processSuchanapproachwould alsobetter
respecthe letterandphilosophyof the conceptasdevelopedy the Dutch government,
as it servesto addressprotectiongapsfor individuals where not deemedworthy of
protectionunderthe GenevaConvention.On the other hand, practicalconsiderations,
suchaseconomicones,could constitutevalid reasondo implementthis schemeat the
beginningof the process.n this case,provisionsshouldbe clearly stipulatedthat a
personshouldnot be deniedaccesdo refugeestatus,or be processedssuchoncethe
reasons for granting categorised protection cease to exist.

One caveat,in implementingthis innovative concept,is the possibility of establishing
precedentsCarefulwordingwould preventsuchan occurrenceshouldit bethe choiceof
the legislators.

In conclusion,it can be said that there are no actual instanceswhere provisions
amountingto the categorizegrotectionconceptareactuallyin placewithin the countries
which took partin this study, nor within the EuropeanCouncil. The enactmenbf this
innovateprotectionschemeEU-wide or at a nationallevel, would fill a void, providing
the specialistsvith anadditional,flexible tool, to dealwith the constantlyevolving flow

of asylumseekerslt would further put in placea pro-activeinstrumentjnsteadof being
dependenbn aresponsivectionto certainemergencysituationsfor which statesarenot
always equipped to deal with.

In closing, we would like to point out to documentghat may prove useful within the
more generalcontextof complementaryrotection:the ECRE study of July 2004, titled

OComplementary/SubsidiaFprmsof Protectionin the EU memberstates,@hich is a

compilationof thelegislativeinstrumentsn placewithin the 25 EU memberstatesanda

UNHCR study (Departmenif InternationalProtection)titled OProtectiotMechanism
Outsideof the 1951 Convention(OComplementarfgrotectionO)®@f June2005,authored
by RumaMandal. Thesedocumentscan prove usefulin providing a ratherup-to-date
overview of this topic.
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Annex |

Answers as provided by the Participating States

Austria

Legal/procedural framework
1 In the following specific situations,in the period 2001-2005how hasyour country
dealt with asylum seekers from:

a) Afghanistan

b) the Democratic Republic of Congo

c) Iraq

d) Somalia

First of all pleasenotethat thereis no generalpolicy howto deal with asylumseekers
from the countriesmentionedabove.Everycaseis assessedependingon the individual
claim. However,dueto the situationin the respectivecountriesthe recognitionratesas
well as the figures for subsidiaryprotectionare quite high as you can seefrom the
statistics below.

Ad a) Afghanistan

2004 2005
Applications 757 720
Positive decisions 744 427
Negative decisions 110 105
Subsidiary protection granteq 158 137
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Overthe pastyearsAustria grantedrefugeestatusor subsidiaryprotectionfor asylum
seekeffrom Afghanistaron a regular basisand sofar we do not force refusedapplicants
to return to their countryof origin. However,we keepa closeeyeon the situationin the

country and in case the overall situation changes our practise is likely to change.

Ad b) Democratic Republic of Congo

2004 2005
Applications 65 61
Positive decisions 46 61
Negative decisions 115 13
Subsidiary protection granteq 7 2

As you can seefrom the relevantfigures aboveonly a few asylumseekersfrom the
DemocraticRepublicof Congoappliedfor asylumin Austria. Concerningthe questionof
forced return of citizensfrom the DemocraticRepublicof Congowe considerevery
decisionon a caseby casebasis,dependingon the region of origin in the DRC andthe
personal situation of the applicant.

Ad c) Iraq

2004 2005
Applications 232 195
Positive decisions 128 114
Negative decisions 80 41
Subsidiary protection granteq 251 46

Asylum seekersfrom Iraq usually are granted either refugeestatusor subsidiary
protection. We currently do not considerforced return of Iraqi citizensdue to the
ongoing security problems in the country.
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Ad d) Somalia

2004 2005
Applications 45 66
Positive decisions 12 51
Negative decisions
Subsidiary protection granteq 8 4

Asyoucanseeat themomenthereare veryfewasylumseekergrom Somaliain Austria.
Currently we usually grant asylumstatusor subsidiaryprotectiondependingon the
circumstancesf theindividual case Wecurrentlydo not force refusedasylumseekergo
return to Somalia,simply becauseof the ongoinginstability in the country; not to
mentionthelogistic problemsinvolvedwith a deportationto Mogadishuor other parts of
the country.

2 In your legal system,which kind of protectioncomescloseto the Dutch systemof
categorized protection as described above?

The AustrianasylumlegislationdoesnQiffer categorizedprotectionfor asylumseekers
from specificcountriesor personswith certain ethnicorigin. The decisionswhetherto
grant asylumstatusor not are always basedon the individual claim. Subsidiary
protectionis grantedin casethe alienO$orcedreturn wouldleadto therisk of a violation
of Articles 2 or 3 of the ECHR or protocol Nr. 6 or 13.

Howevera 29 of the AustrianAliensLaw, respectivelyr 76 of the newAliensLaw which
will enterinto force on January 1% 2006 refersto the exceptionalpossibility that a
certaingroupof displacedpersonswill be allowedto stayon theterritory of Austriafor a
certain period of time. These are so called Ode facto refugeesO.
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Thementionedemporaryright to stayfor effectedyroupshasto bedeclaredby a special
regulationissuedby the Austriangovernmentyhich indicatesthe termsand conditions
underwhich specificgroupsof personsare allowedto enterand stayon theterritory of
Austriatemporarily. Theprerequisitefor sucha protectionis an armedconflict or other
circumstances threatening the safety of entire population groups.
Governmentegulationsaccordingto art 29 Aliens Law wereissuedin the 1990sfor

persons from Bosnia-Herzegovina and Kosovo during the Balkan Crisis but not recently.

3 What kind of non-individual protectionor group basedprotectiondoesyour legal
systemhavebesideghe EC Temporaryand SubsidiaryProtectionStatus(deriving from
the EC OTemporargrotection@irective 2001/55,andthe EC OQualificationDirective
2004/83)?

As mentionedabover 29 of the Austrian AliensLaw may provide specialprotectionfor
specificgroupsundervery exceptionaktircumstancesOtherwisethe Austrianlegislation
doesnot provide non-individualor group basedprotectionas our systems basedon
individual protection.

4 What is the legal basisfor sucha policy? Doesthis basishave an obligatory or
facultative characterPleasementionany relevantinternational, Europeanor national

legal instrument.

a 29 (v 76 FPG 2005)is of facultativecharacter.Thegovernments in no wayobligedto
grantgroup protectiontemporarystayaccordingto & 29 AliensLaw. Thisalreadyshows
the wording of @ 29: Olntimesof armedconflict or other circumstanceshreateningthe
safetyof entire populationgroups,the Federal Governmenimay by ministerial order
grant temporaryright of residencen the federalterritory to directly affectedgroupsof

aliens who can find no protection elsewhere (displaced persons)O
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5 Onthe basisof whatcriteriais it decidedwhetheror not suchnon-individualprotection
or groupbasedorotectionis appliedto certaingroupsof asylumseekersPleasecompare
the criteria (indicators)with thoseusedin the Dutch system(seeintroduction).More

particularly,do you takeinto accounthe policiesof otherEuropearstatesandif so,what

role do those policies play?

Theabovementionednstrumentof group protectionaccordingto =& 29 is usuallybased
on a broader Europeanpolicy conceptsuchas the protectionfor refugeesduring the
Balkanwar in the past. Thereforethe relevantpolicy is mostlyenforcedin coordination
with other European states as well as recommendations of the European Union.

6 What type of procedure is provided for hearing/ interview/ written submissions?
Thereis a Oprocedurdér Oddactodefugeesas describedabove . Therelevantactionis
only basedon a specificregulationissuedby the Austriangovernmentvhich constitutes
thegroup of personstheduration of thetemporarystayaswell asother modalitiesof the

measure.

b) At which stagewithin your procedurewould the granting of a non-individual

protection or group based protection take place?

Referringto the answersabovenon-individualprotectionor group basedprotectionis

not known in the Austrian asylum procedure.

c) Is there any appeal /review process?

See the answers above. No appeal procedure.

7 According to Article 15c of the EC OQualificationDirective, thereis a right to
subsidiaryprotectionin caseof a Oseriouand individual threatto a civilianOdife or
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personby reasonof indiscriminateviolencein situationsof internationalor internal
armed conflictsO.

a) How does your administration interpret this provision?

The Austrian authority interpretsthe provision as a more detailed definition of the
circumstancesn which the refoulemenfrinciple is applicable.We particularly do not
see art 15c as a provision for group based or other non individual protection measures.

b) How is or will this provision be implemented in your legal system?

In the newasylumlaw the definition of Article 15c of Council Directive 2004/83/EGis
implementedn Article 8 of Asylumlaw 2005, whichleadsto the granting of subsidiary
protection.

c) DoesAtrticle 15cof the Directiverequirethe introduction/continuatiolof a categorized

protection policy?

TheAustrianlegal Asylumsystemis a case-basedystemand we do not agreethat art
15c requiresthe introduction of a group basedprotectionpolicy. Our point of view is
clearly supportedby the wording of the provision. Subsidiaryprotection should be
grantedin caseOofa seriousandindividual threatto a civilian's life or person by reason
of indiscriminateviolencein situationsof international or internal armed conflict.O

Therefore the provision only applies in individual cases.

Effects of the policy
1 Do beneficiariesof non-individual/groupbasedprotectionin your country receivea

residence permit, or are they granted a suspension of deportation or tolerated stay?

De factorefugeesas describedabovereceivea temporaryresidenceyermitaccordingto
a 29 Aliens Act.
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Internal Protection Alternative

1 Doesthe existenceof a protectionalternative(safezone)in the country of origin
constitutea contra-indicationor a reasonfor not granting categorizedorotectionto a
group of asylum seekers?

Austria basically considersthe internal flight alternativeand = 11 of Asylumlaw 2005
clearly indicatesthat refugeestatuscan not be grantedin casethe assessmertf the
individual claim leads to the conclusion that an internal flight alternative exists.
Howeveran internal flight alternativeshouldbe consideredn eachindividual case,asit
alwaysdependson the applicantOpersonalsituation (age, health, family ties, standard
of livingE)

In asylumproceduresve do not apply the conceptof specificOsafezones@or a certain
group of people as we decide on a case by case basis.

2 Are the requirementsvhich must be met for the applicationof the internal flight

alternative(e.g. accessibilityof servicesminimum standardof living, etc.)alsobe met
for the applicationof aninternalprotectionalternativeto a personwho would otherwise
qualify for non individual/group protection?

The questionis not applicableas thereis no group basedprotectionin the Austrian

asylum procedure. (see answers above).

3 Which requirementsnustbe metwith regardto this protectionalternative(family ties,
availability of food and medicine,no humanitarianemergencyfor displacedpersons,
possibility to earn a livelihood)?

Thereis nothinglike a list of requirementghat hasto be metfor applyingan internal
flight alternativein the individual case.After an in depthevaluationof the individual
claim the Federal AsylumOffice Austriadecidesnvhetheror not an asylumseekeiis able
to escapeallegedpersecutionin other parts of his/her country of origin. Indications
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includethe overall situationin the countryof origin, the family situationof the applicant,
the supply with food and medicine, social status and so onE

4 Onthe basisof which informationis the determinatiorof the existenceof a protection

alternative made?

Thedecisionwhetheror not the internal flight alternativemayapply is basedon anin
depth evaluation of reports of different sources.This includes country of origin
informationin particular, suchasNGO reportsor documentsssuedby stateauthorities,
informationrequestdo the Austrianembassieabroad,enquiriesand consultationswith

national and international expertsE
5 Does an internal protection alternative play a role
- with regard to the decision whether a non-individual/group based protection regime is

established?

No. Onceagainwe would like to refer to the fact that group basedprotectiondoesnot

exist in the Austrian asylum procedure.

- when it comes to applying the protection regime to asylum seekers belonging to the

groups concerned?

As already mentioned there is no group based protection in the Austrian asylum
legislation.
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Denmark

Theanswerbelowwasreconfirmedasstill reflectingDenmark'sposition.With regardto
the processingf asylumclaimsfrom Somalisevery caseis judgedon its own merits.
Rejectedapplicantsfrom the North (Somalilandand Puntland)will be deportedto the
areaof origin while applicantdrom Centralandsouthermpartsof Somaliahavesnobeen
deportedso far. Somalisare not prima facie refugeesn Denmarkandno oneis being
granted asylum or protection status just because of the belonging to a certain group.

Previous answer from Denmark
Provided by Ms. Tanja Krabbe, e-mail: tkr@inm.dk to the ACVZ

Referringto your requesif August11 2005, pleasefind belowinformationon relevant
aspectsof Danish asylum and immigration policy. Pleasedo not hesitateto ask
supplementary questions if needed.

A notion of protectioncomparablgo the Dutch 'categorialprotection'doesnot existin
Danishpolicy or practice.However,thereare othertypesof protectionsimilar to or in
some ways overlapping some aspects of 'categorial protection'.

Accordingto the DanishAliens Act, Section7 (1) aresidencepermitwill beissuedto an
alienif the alienfalls within the provisionsof the Conventionrelatingto the Statusof
Refugees (28 July 1951) (Convention status).

Pursuanto section7(2) of the Aliens Act, a residencgermitwill beissuedto analien
uponapplicationif thealienrisksthe deathpenaltyor beingsubjectedo torture,inhuman
or degradingreatmenbr punishmentn caseof returnto his countryof origin (protection
status).

It follows from section31 of the Aliens Act thatanalienmaynotbereturnedo a country
wherehe will be atrisk of the deathpenaltyor of beingsubjectedo tortureor inhuman
or degradingtreatmentor punishmentpor wherethe alien will not be protectedagainst
beingsenton to suchcountry.Moreover,analienmaynot bereturnedo a countrywhere
hewill risk persecutioron the groundssetoutin Article 1aof the Conventionrelatingto
the Statusof Refugeeq28 July 1951),or wherethe alien will not be protectedagainst
being sent on to such country.

The Danishimmigration authoritiesmaketheir decisionon the basisof a specificand
individual assessmermf eachapplicationin thelight of the backgroundknowledgeof the
generalsituationin the country of origin and any specific mattersof importanceto the
caseavailableto them.Exceptionalcircumstance# (a partof) the countryof origin in
case of return of the asylum seeker will be considered in this context.
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Section7(1) of the Aliens Act incorporatedArticle 1aof the Conventionrelatingto the
Statusof Refugeesnto Danishlaw sothat,in principle,refugeesarelegally entitledto a
residence permit.

It follows from the wording of Article 1a(ii) thatthe applicantmusthavea well-founded
fear of persecutionin principle, this implies thatthe applicant'sfear mustbe supported
by objectivefacts.However,situationsmay existwherethe subjectivefear of persecution
is sowell-foundedthatsuchfear constitutesa sufficientbasisfor grantingasylum.in this

connection|t is not decisivewhetherpersecutiorhas,in fact, takenplace,or whether
there is only a risk of persecution.

An assessmertdf whetherpersecutiorhastakenplaceincludesthe backgroundandthe
intensity of the outrages,including whetherthe outragesare of a systematisednd
gualified nature.Importanceis also attachedo any risk of repetitionof the outrages,
including when the outrages took place.

For the immigrationauthoritiesto considerthe conditionsfor a residencepermitunder
section7(1) of the Aliens Act to befulfilled, the generakriterionis thatit maybefeared
that the personin questionwill be subjectedo specificandindividual persecutiorof
someseverity or a risk thereofin caseof returnto his country of origin. For the
assessmerdf whetherthis criterion hasbeenfulfilled, the authoritiestake astheir basis
any particularson persecutiorprior to the person'sleparturgrom his countryof origin.
However,the decisivepointis how the person'ssituationmustbe assumedo bein case
of returnto his country of origin. In the decision,the authoritiesconsiderwhetherthe
applicantrisks persecutioruponthe returnto his countryof origin, alsoin casesvhere
theauthoritiesfind thattherewasno basisfor asylumwhenthe applicantleft his country
of origin.

Pursuanto section7(2) of the Aliens Act, aresidencepermitwill also,asstatedabove,
beissuedio analienwho risksthe deathpenaltyor beingsubjectedo tortureor inhuman
or degrading treatment or punishment in case of return to his country of origin.

Thewordingis closeto the wording of Article 3 of the EuropeanConventionon Human
Rights,from which it appearsinter alia, that no personmay be subjectedo torture or
exposedto inhumantreatmentor punishment.The Sixth and Thirteenth Additional
Protocolsto the EuropeanConventionon Human Rights also comprisea prohibition
against the imposition of the death penalty and execution in peacetime.

It appearsrom the explanatorynotesto section7(2) that it is presupposedhat the
immigrationauthoritieswill comply with the caselaw of the EuropeanCourtof Human
Rights in the field when applying the provision.

It furthermoreappearsfrom the explanatorynotesto section7(2) that Denmarkin

addition to the provisions of the EuropeanConventionon Human Rights has an
obligation to respect a number of other conventions of relevance to the provision.
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This applies,inter alia, to Article 3 of the United NationsConventionagainstTortureand
other Cruel, Inhumanand Degrading Treatmentor Punishment(Conventionagainst
Torture), whereuponthe state partiesare prohibited againstreturning a personto a

countrywherethereis arisk thatthe personwill be subjectedo torture or inhumanor

degrading treatment or punishment.

This appliesfurthermoreto Article 7 of the InternationalCovenanion Civil andPolitical
Rights,of which it appearghatstatepartiesmustnot exposendividualsto the dangerof
torture or cruel, inhuman or degrading treatment or punishment.

The SecondOptionalProtocolto the InternationalCovenanbn Civil andPolitical Rights
aiming at the abolition of the death penalty is also of relevance in this respect.

The DanishImmigration Serviceand the RefugeeBoard will generallyconsiderthe
conditionsfor issuinga residenceermitundersection7(2) to befulfiled whenthereare
specificandindividual factorsrenderingit probablethatthe applicantwill be exposedo
arealrisk of the deathpenaltyor of beingsubjectedo tortureor inhumanor degrading
treatment or punishment in case of return to his country of origin.

It derivesfrom the abovethat if exceptionalcircumstancesn the country of origin
involves a real risk that the applicantwill be subjectto specific and individual
persecutioror exposedo a real risk of treatmentas mentionedin section7(2) of the
Aliens Act in caseof returnthe conditionsfor issuingaresidencgermitwill generallybe
considered fulfilled.

If ontheotherhandthe exceptionakircumstances the countryof origin area resultof
the generalsituationanddo not involve a real risk thatthe applicantwill be subjectto
specificandindividual persecutioror treatmentas mentionedin section7(2), asylum
cannot be granted.

Thus, it is not possibleto issuea residencepermitwith protectionstatusmerelybecause
of chaoticconditionsin a particularcountry,andgenerallypoor conditionsin a country,
including civil-war-like conditions,or an alien'spoor positionfor social,educationor
health reasons or the like cannot either motivate protection status.

The exceptionakircumstances the Kosovoprovincein SerbiaandMontenegran the
late 19900%eforethe interferenceof the internationalsocietyin 1999 resultedin a
Danishasylumpracticewhereethnic Albaniansfrom the Kosovoprovinceasa principal
rule were grantedasylumaccordingto section7(1) of the Aliens Act. Likewise Somali
asylum-seekerbelongingto the Benadir-clanandliving in Mogadishuwere aroundthe
sametime consideredo bein a constantand potentialdangerof outragesandtherefore
recognised as refugees according to the Refugee Convention.

It should be emphasizedhowever,that the decisionswere basedon a specific and
individual assessment of each applicant's grounds for seeking asylum.
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Theseareexamplef protectiongrantedn situationscloseto the situationsdescribedas
falling under the Ocategorial protectionO.

Accordingto Section9 b in the DanishAliens Act, aresidencgermitcanbeissuedo an
alienwho, in casesqot falling within section7(1) and(2) (asylum),is in sucha position
thatessentiatonsideration®f a humanitariamatureconclusivelymakeit appropriateéo
grant the application.

Residencepermits on humanitariangroundsare issuedby the Minister of Refugee,
Immigration and Integration Affairs.

Residencepermits on humanitariangroundsare only issuedrarely and only upon a
specificassessmendf the circumstancesn the individual case.Residencgermitson
humanitariargroundsareissuedparticularlyto personssufferingfrom physicalor mental
illnessesof a very seriousnature.Residencgermitson humanitariangroundsmay also
be issuedto personswvho would be at risk of gettingor experiencinga worseningof a
seriousdisability if they were to returnto a country of origin with difficult living
conditions.In casetherthanthosereferredto above residencgermitson humanitarian
groundscanbeissuedto familieswith smallchildrenwho comefrom anareawith war or
war-like conditions,and to single womenand families with childrenfrom areaswith
extremely difficult living conditions, for example as a result of famine.

The ministry hasa specialpolicy of issuinga residencgermiton humanitariargrounds
to Afghancitizens.At the momentresidencgermitson humanitariargroundsareissued
to 1) families or single personsfrom Afghanistanwho due to their healthsituation-

which by itself wouldn't be enoughto be the reasonfor issuinga residencepermit on

humanitariangrounds- will bein a particularly vulnerablesituationwhenreturningto

Afghanistan?2) familieswith minor childrenfrom certainareasn Afghanistanwherethe
droughtis particularly bad, 3) single womenwithout male family membersor social
network in Afghanistan,4) single womenwith minor children without male family

membersor socialnetworkin Afghanistan,and5) destituteAfghanswith no land who

comefrom areaswith droughtand a needof food, and who will be in a particularly
vulnerable situation when returning.

Thus, residencepermitson humanitariarngroundsis alsoin somesituationscloseto the
Dutch categorical protection.

In 1992 the Danish Parliamentadoptedthe Act on TemporaryResidencePermitsfor
Certain Personsfrom Former Yugoslavia,andin 1999 a similar Act was adopted
concerning distressed persons from the Kosovo Province.

TheseActs establishedan invitation schemethroughwhich personsfrom the former
Yugoslaviaandthe Kosovoprovincecould beinvited to Denmarkby agreementvith the
UNHCR or anotherinternationalorganisatiorwithin quotaslaid down by the Minister of
the Interior. Accordingto the Acts it waspossibleto issuea temporaryresidencepermit,
if the personsweredistressedecausef actsof violenceor similar unrestin the former
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Yugoslaviaand the Kosovo Province,and if the personswere presumedto need
temporary protection in Denmark.

The Acts were repealed in May 2000 and December 2002 respectively.

In situationswherethe alien doesnot fulfill the requirementfor obtaininga residence
permit,andexceptionatircumstancesxistin a (partof a) countryof origin - for instance
the current situation in Iraq - forced return will not be initiated.

Polls showthatthe majority of Danessupportthe asylumandimmigrationpolicy of the
government.

RegardingDirective 2004/83,it may be notedthatin accordancevith Articles 1 and2 of
the Protocolon the positionof Denmark,annexedo the Treatyon EuropearnUnion and
to the Treaty establishinghe EuropeanCommunity,Denmarkdid not participatein the
adoptionof the mentioneddirectiveandis thereforeneitherboundby it nor subjectto its
application.However,asit is the policy of the DanishGovernmento align itself with
European Asylum Law, the Danish legislation is in line with the directive.

35



Finland

Sirpa Arvonen 9.1.2006

1. Does a comparable (categorial protection) policy or practice exist in your
country? If so,

a) what is its legal nature?

FinlanddoesnOtavea comparableolicy or practice However,our subsidiaryprotection
status(residencepermit on the basisof needfor protection)is more extensivethanthe
one defined in the qualification directive.

A residencgermiton the basisof needfor protectionmaybeissuedn situationsvherea
personis in needof internationalprotectionowing to the situationin his or her home
countryor owing to infringementsof law encounteredn the homecountry.Instructions
for the definition of the conceptof inhumantreatmentand for the assessmenf the
probability of suchtreatmentanbefoundin thelegal praxisof the supervisorybodiesof
internationalhumanrights conventionsjn particularin the decisionsof the European
Court on HumanRights as regardsthe prohibition of inhumantreatmentprovidedin
Article 3 of the EuropearConventionon HumanRights. The armedconflict mentionedn
the sectionmayrefer,for exampleto a civil war situationor otherinternaldisturbancen
the country where people may become victims of undefined armed violence.

Residencgermitmay alsobe grantedin caseof anenvironmentabisasterfor example
in casesvhereanaccidenttausedy ahumanbeing,or a catastrophéashappenedn the
foreignerOBomecountry or country of permanentesidencemaking the environment
unfit for human habitation and dangerous for health.

b) what kind of results is yielded during the last ten years? Major examples

No exact data available, since the category of those in need of protection is larger than
the decision in question.

c) in case of granting a residence permit, what kind of a residence permit?
Those in need of protection are issued continuous residence permits.

d) what kind of services are being provided? (health, education, access to the labour
market)
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Foreignnationalsstayingin Finlandon a permanenbasisarein practiceprovidedwith
the same services and the same social security benefits as Finnish citizens.

e) what are the political and public opinions at large on this policy or practice?
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France

RZponse au questionnaire de IOACVZ:

A titre liminaire, il convient de noter que la France ne pratique pas la protection par
catZgorie telle que dZcrite dans le questionnaire.

1.

N

Noohkow

Pour toutes les nationalitZs listZes " la question 1: traitement individuel des
demandes dOasile.

Protection subsidiaire; protection temporaire en cas dOafflux massif: le cas
ZchZant, abstention de renvoi.

NZant.

Non applicable

Idem.

Idem.

b) dans le cadre de IOexamen individuel de la demande dOasile.

C) non.

Unofficial translation.

Fromthe start,it is necessaryo recallthat Francedoesnot apply categorizedgrotection
as described in the questionnaire.

N =

Noohkow

For all nationalities listed in question 1: individual processing of asylum claims.
Subsidiary protection; temporary protection in case of massive influx; ultimately,
refraining from removal.

None.

Not applicable.

Idem.

Idem.

b) within the framework of the individual processing of the asylum claim.

C) no.
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Switzerland

Section A
Legal/ procedural framework

Preliminary note:

In Switzerlanda temporaryprotectionregimecanbe exertedon differentlegal grounds.
The legal basisfor the temporaryprotectionregimewhich is consistenwith the Dutch
conceptof Ocategorizeprotection@s outlinedin the following. In orderto clarify the
conceptsbeing appliedin statusdeterminationproceedingshe answersof the posed
guestionsn the questionnair@recomposedn suchaway asto give insightinto boththe
legalframeworkaswell asthe practiceof temporaryandsubsidiaryprotection.Therefore
thereis a needto elaborateboth the normativegroundsas well asthe practiceof the
mentionedconcepts Beforehandit is to be stated,that a temporaryprotectionregime
within the frame of an individualizedprocedurehasbeenapplied.A temporarygroup
basedprotectionregime however,hasto date not beenexercisedalthoughthe legal
provisions have been introduced to the asylum legislation.

2 In your legal systemwhich kind of protectioncomesclosestto the Dutch systemof
categorized protection?

The OcategorizeprotectionGs outlined in the questionnaireof ICMPD matchesthe
categoryof Otemporargrotection@s providedfor in the Swissasylumlegislation.The
categoryhasbeenintroducedat the endof the legislativeprocedureof the total revision
of the Swissasylumcode,enteringinto force in Junel1998.1t is setout in chapter4,
Ooctroide la protection provisoire et statut de personnes protZger(granting of
temporary protection and status of individuals to protect).

Applying a regimeof a group basedtemporaryprotectionlies within the discretionary
power of the FederalCouncil. The aim is to protectcollectively personswho are not

refugeesn thestrict sensan accordancevith criteriarecognizedinderinternationalaw.

With the categoryof Otemporarprotection@vhich matchesthe Dutch conceptof

OcategorizgarotectionCswitzerlandendeavourso grantprotectionto populationgroups
in distressdueto the gravity of violationsof humanrights and humanitariariaw in the

country of origin. Particularly, Switzerlandoffers temporaryprotectionwithin her own

borders to people suffering in regions affected by war or disaster.

It is to be statedthoughthat the categoryas outlined above has so far neverbeen

implementedwith the provisionsassetoutin the Swissasylumcode,asit is a provision
to beappliedin a situationwhenSwitzerlands facedwith a massinflux of persondrom
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a particularregion.In practice,it is a provisionin the Swissasylumcodewhich hasto
datebeenimplementedn the basisof otherlegal instrumentswhich will be delineated
below. So far it hasbeenexercisedon the basisof an individual assessmenduring
asylum proceedings and within the frame of an individualized determination procedure.

In practice,a temporaryprotectionregimeis proposeddy the departmentn the Federal
Office for Migration beingin chargeof the leadmanagementf the affectedcountry of

origin, of which its nationals,or a designatedyroup of its nationalsare considerecas
potential candidatesof being grantedtemporaryprotection.The Board of Directors
agreedo or rejectsthe proposalf the departmentolding the leadmanagementOnce
agreedupon, peopleoriginatingof the definedregionare offeredtemporaryprotection.
The beneficiariesarethengiventhe possibility to stayin Switzerlandfor the durationof

12 months.As the situationin their countryof origin is constantlyassessethetemporary
protectioncan either be renewedor withdrawn, dependingon the situationin their

country of origin.

3 Whatkind of non-individual protectionor group basedprotectiondoesyour legal
system have besides the EC Temporary and Subsidiary Protection status?

Generally the groupbasedprotectionmatchesn its contentthe guidelinesasdeveloped
in the EC Directives.Specifically, the group basedprotectionas outlinedin the Swiss
asylumcode(seeabove,question2) grantsthe beneficiariegthe samerights asasylum
seekersThe differencein the caseof suchspecifiedbeneficiarieds thatthe conceptof
family unity appliesto themwhile it doesnot apply to the statusof asylumseekersA
further aspects thatafter 5 yearsof stayin Switzerlanda beneficiaryof the temporary
protectionregime can benefit from being grantedpermanenttay, althoughdifferent
factorsneedto be takeninto specialconsiderationGenerally,after 10 yearsof stayin
Switzerlandany beneficiaryof a temporaryprotectionregimecanbe grantedpermanent
residence.

In practice,asthe protectionregimeoutlinedabove hasuntil now not beenimplemented,

groupsof peoplewhich aregrantedtemporaryprotectionon the groundsof anindividual
assessment cannot unify with their family.

4 Whatis the legal basisfor sucha policy? Doesthis basis have an obligatory or
facultative character?

[a] The legal basisfor the policy of a regimeof a groupbasedtemporaryprotectionas
providedfor in the asylumcodeunderchapter4, Ooctrode la protectionprovisoireet
statut de personnes ~ protZgerO is laid down in the following Articles:

= General Provisions of Articles 66 and 67 of the Asylum Code

= Procedural Provisions of Articles 68 B 73 of the Asylum Code
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= Provisions of Status in Articles 74 and 75 of the Asylum Code

= Provisionsof Revocationof, endingof or refusalto renewrefugeestatusin
Articles 76-79 of the Asylum Code

Further specificationsare to be found in the regulationsconcerningthe granting of
temporary protection in the Asylum Directives 1, chapter 4, Articles 44-52.

The legal basis has a facultative character.

[b] As mentionedabove,the provisionslisted under[a] haveto datenot beenapplied,
becauseheseegalinstrumentsaremeantto beimplementedn a situationof massinflux

which until now hasnot occurredsincethe introductionof the namedprovisionsto the
legislation.However,in practice,within the frame of anindividualizeddetermination
procedure,the following instrumentsform the legal basisfor granting temporary
protection within the individualized determination procedure:

= Article 44 para. 2 of the Asylum Code
= Atrticle 14a-c of the Foreign Nationals Act (presently in revision)

= Article 3 of the EuropeanConventionon Human Rights and Fundamental
Freedoms

5 On the basis of which criteria is it decidedwhetheror not such non-individual
protection or group based protection is applied to certain groups of asylum ssekers?

As to datea group basedtemporaryprotectionregime as provided for in the Swiss
asylumcodehasnot beenexercisedthereis a lack of materialto answerthe question
regardingthe consideredactorsby the FederalCouncil. Generally,it is stipulatedthat if

the securityand humanrights situationis consideredo be in a conditionjustifying a
temporaryprotectionregimeit canbe implementedThe decisionlies within the handsof

the FederalCouncil, which comesto sucha conclusionthrougha consultationprocess.
Addressees of such consultations are the cantonal authorities, NGOs and the UNHCR.

In practice the FederalOffice for Migration, asthe expertoffice, bringsthe situationto
the attentionof the FederalCouncil through the Minister and head of the Federal
Departmentor JusticeandPolice Affairs. As any decisionaffectingnationalinterestss
basedon prior consultation,of course,the practice of other EuropeanStatesis
consideredSwitzerlandasmemberof the Asylum Groupof Eight (A8) is constantlyin a
stateof interchangewith the membersf the namedgroupandis thereforeobservingthe
practices followed by the EC, which are permanently evaluated.
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6 a) What type of procedure is provided for (hearing/interview/written submissions)?

Any personseekingprotectionin Switzerlandentersa clear definedindividualized
determinationproceduren which a hearingtakesplace.The requestof protectionand
thusof enteringthe procedurecanbe madeeitherorally or in written form. As soonas
any Swissauthorityhastakennoticeof a requestor protectionit is obligedto bring this
demandto the attentionof the FederalOffice for Migration whoseresponsibilityit is,
inter alia, to carry out the asylumproceedingsin generalandin referenceto the legal
basisasdescribedn 4[a] it canbe saidthatthe proceedingss providedfor by the law
consistof theassessmenthethera personis eligible to be grantedtemporaryprotection
or not. The proceedingarethe sameasin the caseof arequesfor asylum,althoughthey
arelessextensive.They aim at assessingvhethera personis eligible for protectionor
whetherreasonsof exclusionexist. If temporaryprotectionis grantedthe asylum
proceedingsare suspendeduynlessthere are clear indicationsthat an applicantwould
meet the criteria of being eligible for the status of refugee.

In referenceto the practice of the Office for Migration on the basis of the legal
instrumentsas setout in question4[b] of course thereis no suspensiorf the asylum
proceedings.as the temporaryprotectionis grantedin an already individualized
assessment.

b) At which stage within your procedurewould the granting of a non-individual
protection or group based protection take place?

As the hearingconstituteghe necessaryegal groundto assesshe eligibility of a person
seekingtemporaryprotection,the stageof grantinga non-individualprotectionis after
the hearing.

c) Is there an appeal/ review process?

Accordingto the provisionsassetout in the Swissasylumcode(see4[a]) thereis no
possibility of appeal.ls temporaryprotectiongranted the asylumproceedingsareto be
suspendedlf the FederalOffice for Migration deniesan applicantthe granting of
temporaryprotection.eitherthe asylumproceduras immediatelyto be carriedout or, re-
opened,dependingon the circumstancesln casethe preconditionsof continuingthe
asylum proceedings are missing, the return to the home country is to be initiated.

In casethe asylumproceedingsrere-openedof course appealproceeding$orm partof
the rights package.

In practicehowever(see4[b]), within the frame of an individualized determination
procedurea personcan appealas its statusdeterminationoccurswithin an ordinary
asylumprocedurehencea personbeing grantedtemporaryprotectioncanappeatlo the
Swiss Asylum Appeal Commission which, naturally, happens very rarely.
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7 a) Interpretationof the provisionaccordingto Article 15¢ of the EC OQualificationO
Directive

The provisionis interpretedn sucha way asthatany situationof generalviolencesuch
aswar, civil war or situationsof generalviolenceor systematiandsevereviolations of
humanrights which areconsideredo beinga seriousandindividual threatto a civilianOs
life or personneeddo be consideredasqualificationcriteriumfor subsidiaryprotection.
The subsidiaryprotection concepthas already been delineatedabove, as its legal
frameworkhasto dateformedthe basisboth for group basedtemporaryprotectionas
well as the subsidiary protection.

b) How is or will this provision be implemented in your legal system?

The provisionis alreadysetout in the SwissAsylum Codeandin the ForeignNationals
Act, (see question 4[b]).

= Article 44 para. 2 of the Asylum Code

= Article 14a-c of the Foreign Nationals Act (presently in revision)
c) Does Article 15c of the Directive require the introduction/continuationof a
categorized protection policy?

No, it is already introduced.

Effects of the policy

1 Do beneficiariesof non-individual/group-basedrotectionin your countryreceivea
residence permit, or are they granted a suspension of deportation or tolerated stay?

Beneficiariesof a groupbasedprotectionregimeon the basisof Articles 66 - 75 of the
Asylum Code(see4[a]) aregranteda toleratedstay, after five yearsof stay,they canbe
granteda residencepermit, renewableeachyear by the cantonalauthoritiesand in
consultationwith the FederalOffice for Migration. Permanentesidencecanbe granted
after 10 years.

2 a) What type of permit?
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It is a specialpermit, calledthe F-permit(for subsidiaryprotectionbeneficiaries)r the
S-permit (for group based temporary protection beneficiaries).

b) Can the permit be withdrawn ? (if so, under which circumstancesand on which
grounds?)

Yes,awithdrawalis possible A withdrawalis justified whenthe reasondeadingto the
temporaryprotectionregimehaveceasedo exist. A withdrawalcanonly be executedn
case a temporary protection regime has officially been declared as terminated.

3 Are beneficiariesof non-individual/group-basedrotectionin your countryentitledto
benefits/ services?

Yes, beneficiariesof non-individual/group-basedgrotectionhold the samerights (or
more,e.g.family unification) asasylumseekersShelterandwelfareareprovided.They
have the right to employment and the use of integration facilities.

Internal Protection Alternative

1 Doesthe existenceof a protectionalternativein the country of origin constitutea
contra-indicationor a reasonfor not granting (categorized)protectionto a group of
asylum seekers?

If a Osafe zoneO exists, it is unlikely that a temporary protection regime is implemented.

2 Are the requirementswhich mustbe metfor the application of the internal flight
alternative also be metfor the application of an internal protectionalternativeto a
person who would otherwise qualify for non-individual/ group protection?

Yes, theseare the samerequirementsin the Swissasylumpracticeit is imperativeto
assess the reasonability of an internal protection alternative.

3 Which requirements must be met with regard to this protection alternative?

Dependingon the ageand genderof a person,different factorsneedto be takeninto

considerationln casea personbelongsto a so called vulnerablegroup as, e.g. single
mothers,minority group, etc. the specific individual situation hasto be takeninto

accountlf a personbelongsto avulnerablegroup,family andsocialties needespecially
to be takeninto account.Else,usuallycriteria of accesgo medicaltreatmentfood, etc.
are relevant factors for determining the reasonability.
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4 On the basisof which informationis the determinationof the existenceof a protection
alternative made?

The FederalOffice for Migration runs an analysisdepartmentwhich belongsto the
Asylum ProcedureDirectorate lts maintaskis thusto acquireandtransmitinformation
ontheapproximatelyl20 countriesof origin of asylumseekersvho havefiled arelevant
applicationin Switzerland.Country specialistsoffer researchassistancend provide
situationreportson the currentsituationin asylumseekers@ountriesof origin. These
reportsform the basisof informationwhethera protectionalternativeis existent.This

informationare being assessedly the departmentolding the lead-managemerdf the
specific country. Furthermore the rulings of the Swiss Asylum Appeal Commission
confirm or rejectthe findings of the FederalOffice of Migration. Thus,the groundsfor

decisionmakingin this matterdependon differentfactors.It is to be mentionedhatthe
findings of the namedspecialistsare, inter alia, groundedon information of Swiss
embassieandalignedwith the findings of internationalOrganizationssuchasUNHCR

as well as the practice of the EC.

5 Does an internal protection alternative play a role
- in regard to the decision whether a non-individual/group-based protection regime is
established?

Yes,if aninternalprotectionalternativeexistsit is unlikely thata temporaryprotection
regime is exerted.

- when it comes to applying the protection regime to asylum seekers belonging to the
groups concerned?

Yes, temporaryprotectioncan not be grantedto asylumseekerdor whom an internal
protection alternative exists.
Practice of Dealing with Asylum seekers from Afghanistan 2001 - 2005

BetweenNovember2001 and Septembe002 all decisionson asylumrequestgrom
Afghan nationals were suspended.

Since then asylum requestsfrom Afghan nationals are subjectto an individual
examinationln accordancaevith the practiceof the UNHCR, whoeverbelongsto a risk
groupis asarule recognizedasarefugeeor - if individual executionhindrancegxistbis
granted temporary admission.
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In all othercasesthe asylumrequestis rejectedand the removalfrom Switzerlandis
ordered As thereis no situationof generabliolencein Afghanistanreturnscanbasically
be ordered to all parts of the country.

Practice of Dealing with Asylum seekersfrom the Democratic Republic of Congo
2001 - 2005

Suite” IOassassinde Laurent-DZsirKABILA le 16 janvier 2001,I00fficea dZcidZde
suspendrde traitementdesdemandesiOasilelesressortissant€ongolais,ceci durant
guatre mois (janvier ~ avril 2001).

Par ailleurs, (OODMprocede de manisre gZnZral€ un examenindividuel en ce qui
concerneles demandesiOasilalZposZepar les requZrantsprovenantde la RDC.
Cependantune exception™ cetteregle subsistepour une catZgorlede personnes les
Tutsi B pour autantque IOappartenano&sthnlquesmt avZrZeb se voient accorder
IGadmission provisoire pour illicZitZ du renvoi.

Enoutre,suite” la jurisprudencede la Commissionsuissede recoursen matiere dOasile
(JICRA 2004/33) ,nousavonsZtZcontraintsdOadapterotre pratiqueen matiere de renvoi
pour les personnes faisant partie des Cgroupes vulnZrablesk suivants :

Les femmes seules;

Les femmes seules / familles avec enfants en bas %.ge (moins de 6 ans);
Les personnes %ogZes;

Les personnes malades.

K K K K

Unofficial translation

Following onto the assassinatioof Laurent-DZsirAABILA on 16 January2001,the
Office madethe decisionto suspendhe treatmentof asylumseekerdrom Congo,for a
period of four months (January to April 2001).

Further,the Office usually assessesaseson an individual basisin regardto asylum
claimsadducedyy applicantdrom DRC. However,thereis oneexceptionto this rule for
a categoryof personsTutsi Binasmuchasthe ethnicorigin is provenb aretemporarily
admitted on the basis that removal would be illicit.

In addition,following ontojurisprudencdrom the SwissAppealCommissiorfor asylum
(JICRA 2004/33),the Office hadto adaptits practicein casesof removalsof persons
belonging to following Ovulnerable groupsO:

- Unaccompanied women,;

- Unaccompanied women / families with young children (less than 6 years old);
- Old persons;

- Sick persons.
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Practice of Dealing with Asylum seekers from Iragq 2001 - 2005

De maniere anZraIelOODMproc-de un examenindividuel des demandesiOasile
dZposZes par les requZrants en provenance de I'lrak.

Le 17 mars 2003, notre office a suspendue traitementdes demandesiOasilales

requZrantgrakiens.A partir du 15 mars2004,nousavonspeu” peurecommacZ” traiter

cette catZgoriede cas, dOaborden examinantles demandesdes personnesseules
provenantu nord delOlrak Les demandeslespersonnesjui auraientd? stre renvoyZes
dansla rZgioncentraleou ausudde |OlraknOonpasencoreZtZexaminZesDepuisle ler

dZcembre004,100DMa octroyZlOadmissioprovisoiredanscertainscas(familles ayant

sZjournZ longtemps en Suisse).

A partir du 1°" septembr@005, touslesrequZrantprovenantde |Olraksevoient,enregle
gZnZralegctroyerlOadmissioprovisoirepour inexigibilitZ de I'exZcutiondu renvoi. En
sontexclusles requZrantsiZlinquantsjui ont compromisia sZcuritZet IQordrgublicsou
qui leur ont portZ gravement atteinte.

Unofficial translation

In general,the office individually examinesasylumapplicantsadducedby claimants
coming from Iraq.

On 17 March, 2003, the Office suspendedhe treatmentof asylumclaimsfrom Iraqis.
Sincel5 March 2004,the Office hasslowly begunonceagainto examinethis categoryof
cases,looking at those casesfrom individuals coming from northernirag. The
applicationsfrom individualswho shouldhavebeenremovedto the centralpartor the
southof Iraq havenot yet beenre-examinedSince 1% December2004, the Office has
grantedtemporaryadmissionn certaincasegfamilieshavingstayedfor along periodin
Switzerland).

Since 1% September2005, in generalall applicantsfrom Iraq are grantedtemporary
admissiorsincethe executionof theremovalordercannotbe requestedDelinquentsvho
havecompromisedsecurityandpublic order,or haveseriouslybreachedt areexcluded
from this measure.

Practice of Dealing with Asylum seekers from Somalia 2001 - 2005

De manisre gZnZralelOODMprocede” un examenindividuel en ce qui concerneles
demandes dOasile dZposZes par legaatgigrovenant de la Somalie.

LesmineursaccompagnZest nonaccompagnZesfemmesJescouplesetlesfamilles se
voient accorder |IOadmission pemite pour inexigibilitZ du renvoi.
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Les hommesseulsmajeursqui nOonpasvZcuau nord de la Somalieou qui ne font pas
partiedOurclanrZsidantaunord de la SomaliesontZgalemenadmisprovisoiremenen
Suisse.

Unofficial translation

In generalthe Office examinescasesndividually in regardto asylumclaims madeby
applicants from Somalia.

Accompaniedand unaccompanieaninors who havenot lived in the northernpart of
Somalia are granted temporary admission in Switzerland.

Singlemajoradultmenwho havenotlived in the northernpartof Somaliaor who do not
belong to a clan residing in the North of Somalia are also admitted on a temporary basis.
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United Kingdom

Legal/procedural framework

1. In the following specific situations,in the period 2001-2005 how hasyour country
dealt with asylum seekers from:

a b Afghanistan

b b the Democratic Republic of Congo

c b lraq

d B Somalia

Since7 October2002,the UK hasnot hadpoliciesunderwhich everypersonof a given
nationality is treatedin the sameway. Rather,eachcasehasbeenconsideredon its
individual facts. We havegrantedor refusedasylumasappropriateandin caseswvhere
the claimantqualified for permissiorto stayin the UK on humanrightsgroundswe have
grantedleaveto remainunderpublishedpolicies. Thesepoliciesrelateto generalissues
(suchaswhetheror not a personshouldbe allowedto stayunderArticle 8 ECHR) and
are not country-specific.We will also considerwhethercompelling compassionate
circumstancesgxistoutsidethesepoliciesandwill allow claimantsto stayin those(very
few) cases in which we find that they do.

Priorto 7 October2002the UK did havepolicieswhich appliedin generalto applicants
from a particularcountry and resultedin ExceptionalLeaveto Remain(ELR) being
generallygrantedto all individualsfrom a particularcountry.ELR wasgivenfor a fixed

period, then renewed or not as appropriate.

With regard to the countries you ask about:

Afghanistan-Januaryl995D 17 April 2002: Four yearsELR was generallygrantedto
bona-fideAfghanswho wererefusedasylum.18 April 2002D 10 July 2002: The period
of ELR grantedto Afghannationalswasreducedo 12 months.As from 11 July 2002the
policy of granting ELR to Afghan nationalscameto and end and all caseswere
considered on their individual merits.

Somalia-Until 4 July 2001 Bona-fide Somalinationalswho were unsuccessfuin their
asylum application were granted 4 years ELR.

Irag-no general policy from 2001 to 2005

DRC-no general policy from 2001 to 2005.

2. In your legal system,which kind of protectioncomesclosestto the Dutch systemof
categorized protection as described above?
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We haveno equivalentor nearequivalentto the Dutch system.Eachcaseis considered
on its individual merits. Those grantedasylum under the RefugeeConventionare
permittedto stayin the UK for 5 yearsin the first instance,with the possibility of

permanensettlementhereafterThosewho canshowthattheywould facein the country
of return a serious risk to life or person arising from:

- the death penalty

- unlawful killing

- torture or inhumanor degradingtreatmentor punishmentarising from
the deliberate infliction of ill treatment

are grantedhumanitarianprotectionwith permissionto stayin the UK on virtually the
sametermsasrefugeesThosewho qualify to remainon otherhumanrights groundsare
allowedto stayfor 3 yearsin the first instance with the possibility of another3 years
thereafter and finally permanent settlement.

3. What kind of non-individual protectionor group basedprotectiondoesyour legal
systemhavebesideghe EC Temporaryand SubsidiaryProtectionstatus(deriving from
the EC OTemporarprotection@irective 2001/55andthe EC OQuialificationDirective
2004/83)?

None.

4. What is the legal basisfor sucha policy? Doesthis basishave an obligatory or
facultative characterPleasementionany relevantinternational, Europeanor national
legal instruments.

There is no such non-individual or group based policy.

5. On the basis of what criteria is it decided whether or not such non-individual protection
or groupbasedorotectionis appliedto certaingroupsof asylumseekersPleasecompare

the criteria (indicators)with thoseusedin the Dutch system(seeintroduction).More
particularly,do you takeinto accounthe policiesof otherEuropearstatesandif so,what

role do those policies play?

We have no such policies.
6. a b What type of procedure is provided for (hearing/interview/written submissions)?
b B At what stage within your procedure would the granting of non-individual

protection or group based protection take place?
c b Is there an appeal/review process?
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There is no policy and therefore no procedure for its implementation.

7. According to Article 15c of the EC OQualificationOirective, thereis a right to
subsidiaryprotectionin a caseof a Oseriouandindividual threatto a civilianOdive or
personby reasonof indiscriminateviolencein situationsof internationalor internal
armed conflictsO.

a b How does your administration interpret this provision?
We have not yet formally implemented this provision.

b B How is or will this provision be implemented in your legal system?
That is yet to be decided.

c b DoesAtrticle 15c of the Directive require the introduction/continuatiorof a
categorized protection policy?

Article 15c refersto an OindividualthreatOso it will still be necessaryor a particular
individual to showthatthey areat risk. Of course,n a casewherethe evidenceshows
thatthereis a generalrisk to all membersof the populationin a particularcountry,the
differencebetweenour policy anda policy of OcategorizegrotectionGnay be virtually
impossibleto detectin practice .Neverthelesghe principle underour systenremainsthat
each case is considered on its merits.

Effects of the policy

We have no such policy.

Internal Protection Alternative

1. Doesthe existenceof a protectionalternative(safezone)in the country of origin
constitutea contra-indicationor a reasonfor not granting(categorized)protectionto a
group of asylum seekers?

An internal relocationalternativethat would be reasonabldo expectan individual
claimantto take up would constitutea reasonfor not grantingprotection.It would be
extremelydifficult to judgewhatwould bereasonablén groupterms.An alternativethat
would be reasonabldor oneindividual within the group might not be reasonabldor
another. Hence the importance of looking at cases on an individual basis.
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2. Are the requirementsvhich mustbe met for the applicationof the internal flight
alternative(e.g. accessibilityof servicesminimum standardof living, etc.)alsobe met
for the applicationof aninternalprotectionalternativeto a personwho would otherwise
qualify for non-individual/group protection.

No one in the UK qualifies for non-individual/group protection.

3. Which requirementsnustbe metwith regardto this protectionalternative(family ties,
availability of food and/ormedicine,no humanitariaremergencyor displacedpersons,
possibility to earn a livelihood)?

Eachindividual caseis consideredn its individual merits. Peopleare individualsand
their needs differ.

4. Onthebasisof which informationis the determinatiorof the existenceof a protection
alternative made?

The UK hasan independentCountry of Origin Information Service,which gathers
information from a wide variety of sources.lts reportson the main asylum-seeker
producingcountriesare publishedevery 6 months.A Country-SpecificAsylum Policy
Teamproducesolicy guidancenoticesin thelight of theinformationcontainedn those
reports.Determinationsare madeon the basisof the circumstancesn eachindividual
case, bearing in mind the policy and the country information.

5. Does an internal protection alternative play a role

- with regardto the decisionwhethera non-individual/group-baseprotectionregimeis
established?

- whenit comesto applyingthe protectionregimeto asylumseekerdelongingto the
groups concerned?

We do not run group-basegrotectionregimes,so the possibility of internalrelocation
only plays a role in the consideration of the individual case.
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Annex Il

Letters of Introduction Forwarded to the Participating Statesand the European
Commission

- ) .« .
4 Adviescommissie voor ICMPD

. Vreemdelingenzaken International Centre for

“ Migration Policy Development

Vienna, 24, October, 2005

RE: Study on categorized protection

Dear colleagues,

The International Centre for Migration Policy Development (ICMPD) has been tasked
with carrying out a study on behalf of the Dutch Ministry of Justice - Advisory
Committee on Aliens Affairs (ACVZ), on the subject of categorized protection. The
study comprises of a questionnaire addressed to 10 European countries, and targeting
four refugee producing states.

We understand that some of you may have already been approached by the ACVZ a few
weeks ago on the same issue. We wish to carry out the same exercise, but with a more
detailed questionnaire.

First, we wish to introduce you to the concept of categorized protection, as defined and
applied by the Netherlands Ministry of Justice.

The issue
In asylum cases, exceptional circumstances in the asylum seeker country of origin (or
part of it) may be considered: violence caused by (civil) war, clan wars, massive human

rights violations, violations of humanitarian law, random and unpredictable violence
against civilians resulting in a deterioration of the general security- and human rights
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situation. This causes such a particular danger to a group of the population that the mere
fact of belonging to that group is considered sufficient ground for granting a form of
protection.

This OscenarioO appears to be covered by the recent EC OQualificationO Directive 2004/83,
in which the issue of Osubsidiary protectionO has been duly dealt with. However, it may
occur that an asylum seeker does not qualify for subsidiary protection because s/he does
not risk serious harm as defined in the Directive, while the situation in the country of

origin is considered too volatile to assume that return would be without risk. In such a

case, it may be warranted to grant protection to persons coming from a particular country

of origin even though they cannot qualify as refugees or as persons meriting subsidiary
protection.

The Dutch approach:

Anyone who fulfils one of the grounds enumerated in Article 29 par.1 of the Dutch
Aliens Act 2000 is granted asylum. In addition to the grounds of a) Article 1 of the
Geneva Convention, b) the risk of being subjected to torture, or to inhuman or degrading
treatment or punishment (Article 3 ECHR, Article 3 CAT, Article 7 ICCPR), or c) the
existence of compelling grounds of a humanitarian nature, another ground d) exists:
return to the country of origin would be particularly harsh in view of the prevailing
general security and human rights situation. This ground for OcollectiveO protection is
referred to a&ategorized protection’

Whenever an asylum seeker does not fulfil the grounds for asylum of the Geneva
Convention, refoulement, or humanitarian nature, the categorized protection offers
another option. Dutch asylum policy allows for such a categorized protection (usually
temporary) to be offered to asylum seekers from countries where the overall security and
human rights situation justifies such protection. The categorized protection regime is
aimed at all persons from a particular country of origin (or part of that country) or at a
specifically designated group of persons (e.g. Tutsis from the Democratic Republic of the
Congo or Sudanese from South-Sudan).

Whether a regime of categorized protection is to be applied for a particular country or
region is left to the discretionary power of the Dutch Minister on Aliens Affairs and
Integration. The decision of the Minister will be based on three so-called QindicatorsO: 1)
the nature of the violence in the country of origin, in particular the gravity of the

violations of human rights and humanitarian law, the extent of arbitrariness, the extent to
which the violence does occur and how widespread (in geographical terms) the violence
is; 2) the activities of international organisations in respect to the country of origin, if and
in as far as these are an indicator of the position of the international community regarding
the situation in the country of origin; 3) the policies of other EU member states.

When the conflict ceases and the situation allows for return to the country of origin, the

categorized protection regime also ceases (unless the beneficiary has been granted a
permanent residence permit) and the beneficiary must return.
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Questionnaire

Against this background, we would like to send you a questionnaire in the next few days
regarding this form of categorized protection, whether it exists as such, or that you apply
a similar concept when processing and assessing safety of returns.

ICMPD would be grateful if you could identify focal point(s) to whom we could direct
this questionnaire. We aim to complete the study before the end of the year. We will be
contacting you again in the coming days in order to follow up with this request.

We would be grateful if your answers could be collected by Friday, 2nd December, 2005.

Once finalised and approved by the Dutch Ministry of Justice, we will be happy to share
the results of this study with you.

Should you need additional information, do not hesitate to contact us.

Sincerely,

Jean Lanoue

ICMPD

Acting Director Information Services
Jean.lanoue@icmpd.org

+43 1 504 4677 22
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e . Adwescommnss:e voor ICMPD

Vreemdehngenzaken International Centre for
Migration Policy Development

"‘M

|

N
| |

Vienne, le 24 octobre 2005

Sujet: ftude sur la protection par catZgorie

Chers collegues,

Le Centre International pour le DZveloppement des Politiques Migratoires (ICMPD) a ZtZ
mandatZ par la Commission Consultative pour IOImmlgratlon (ACVZ) du Ministere de la
Justice des Pays-Bas afin de mener une recherche sur la Oprotectlon par catZgorieQ. Cette
recherche consiste en un questionnaire adressZ ~ 10 pays europZens, et ciblant quatre pays
producteurs de rZfugiZs.

Nous comprenons que certains dOentre vous ont dZj” ZtZ approchZs ~ ce sujet par IDACVZ
il'y a quelques semaines. Nous dZsirions approfondir cette recherche ~ |Oaide dOun
guestionnaire plus dZtaillZ.

Tout dOabord, nous dZsirons vous prZsenter le concept de protection par catZgorie tel que
dZfini et appliquZ par le Ministere de la Justice des Pays-Bas.

La problZmatique

Lors du traitement des demandes dOasile, des circonstances exceptionnelles dans le pays
dOorigine du demandeur (ou une partie du pays) peuvent stre prises en ligne de compte: la
violence causZe par une guerre (civile), des guerres de clan; des violations ~ grande
Zchelles des droits de la personne; des violations du droit humanitaire; des actes de
violence alZatoires et imprZvisibles envers des civils rZsultant de la dZtZrioration de 10Ztat
de sZcuritZ gZnZrale et de la situation des droits de la personne. Ceci a pour consZqunce
de produire un danger spZcifique pour un groupe de la population, faisant en sorte que la
seule appartenance " ce groupe peut stre une raison suffisante dOaccorder une certaine
forme de protection.

Un tel scZnario semble envisagZ par la rZcente directive de la Commission EuropZenne
dite de OqualificationO (Directive 2004/83), par laquelle le cas de la Oprotection
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subsidiaire® a ZtZ abordZ. Cependant, il peut arriver quOun demandeur dQasile ne rencontre
pas les criteres de la protection subsidiaire parce quOil nOest pas exposZ ~ un danger

sZrieux tel que dZfini dans la Directive, bien que la situation dans le pays dOorigine puisse
stre considZrZe comme trop volatile pour supposer quf)un retour puisse se faire sans

risque. Dans de tels cas, il pourrait stre appropriZ dOaccorder une certaine forme de
protection aux personnes provenant dOun certain pays dOorigine meme si elles ne
rencontrent pas les criteres pour stre reconnues rZfugiZ ou se voir octroyer une protection
subsidiaire.

LOapproche nZerlandaise

Quiconque remplit un des criteres ZnumZrZ " IOArticle 29 par. 1 de la Loi relative aux
Ztrangers des Pays-Bas 2000 se voit accorder le statut de rZfugiZ. En plus des motifs de a)
IOArticle 1 de la Convention de Geneve, b) la possibilitZ dOstre soumis " la torture, ou

des traitements ou une punition inhumains ou dZgradants (Article 3 CEDH, Article 3

CAT, Article 7 ICCPR), ou c) IOexistence de motifs sZrieux dOune nature humanitaire, une
autre raison d) prZvaut: le retour dans le pays dOorigine serait particulisrement sZvere eu
Zgard aux conditions gZnZrales de sZcuritZ et~ la situation des droits de la personne. Ce
motif pour 10octroi dOune protectionOcollectiveO est grstigeitbn par catZgorie'

LorsquOun demandeur dOasile ne remplit pas les criteres ZnoncZs soit dans la Convention
de Geneve, soit quant ~ la protection contre le refoulement, soit ceux de nature
humanitaire, la protection par catZgorie permet une autre option. La politique dOasile
nZerlandaise permet quOune telle protection par catZgorie (habituellement de nature
temporaire) soit confZrZe aux demandeurs dQasile provenant de pays oe la situation
gZnZrale quant " la sZcuritZ et aux droits de la personne justifie IOoctroi de cette
protection. Ce rZgime de protection par catZgorie vise toute personne provenant dOun
pays dOorigine (ou dOune rZgion de ce pays) ou appartenant ~ un groupe particulier de
personnes (par exemple les Tutsis de la RZpublique DZmocratique du Congo ou les
Soudanais du Soudan du Sud).

LOapplication du rZgime de protection par catZgorie pour un pays ou une rZgion en
particulier est laissZe " la discrZtion du Ministre nZerlandais des Affaires des ftrangers et
de I10IntZgration. La dZcision du Ministre sera fondZe sur trois soi-disant OindicateursO: 1)
la nature de la violence dans le pays dQorigine, particulisrement en ce qui concerne la
gravitZ des violations des droits de la personne et du droit humanitaire, le degrZ du
caractere arbitraire des violences, la frZquence avec laquelle les violences surviennent et
leur Ztendue (en terme gZographique); 2) les activitZs des organisations internationales
dans le pays dOorigine, et,dans le mesure o il puisse sOagir dOun indicateur, la prise de
position de la communautZ internationale en ce qui a trait ~ la situation dans ce pays
dOorigine; 3) les politiques des autres Ztats membres de IOUE.

Lorsque le conflit cesse et que la situation permet de retourner dans le pays, le rZgime de

protection par catZgorie cesse aussi (" moins que le bZnZficiaire se soit vu octroyer, entre-
temps, un permis de rZsidence) et le bZnZficiaire doit retourner.
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Questionnaire

Dans ce contexte, nous dZsirons vous faire parvenir un questionnaire dans les jours qui
suivent ayant trait ~ cette forme de protection par catZgorie, selon quOelle existe en tant
que telle, ou que vous appliquiez un concept Zquivalent lorsque vous traiter et considZrer
la sZcuritZ dOZventuels retours.

ICMPD vous serait reconnaissant dOidentifier un correspondent ~ qui nous pourrions
adresser ce questionnaire. Nous devons complZter cette recherche dOici la fin de IOannZe.
E ces fins, nous souhaiterions terminer la collecte des information au plus tard vendredi

le 2 dZcembre 2005. Nous vous contacterons sous peu afin de donner suite ~ cette lettre.

Une fois terminZe et approuvZe par le Ministere de la Justice des Pays-Bas, il nous fera
plaisir de vous faire parvenir les rZsultats de la recherche.

NOhZsitez pas " nous contacter si vous dZsirez des informations additionnelles.

Veuillez agrZer, Madame, Monsieur, IOexpression de mes meilleurs sentiments.

Jean Lanoue

ICMPD

Acting Director Information Services
Jean.lanoue@icmpd.org

+43 1 504 4677 22
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Annex Il

Excerpts of Answers from preliminary ACVZ Questionnaire

Germany
Prof. Dr. Kay Hailbronner (Odysseus Network)

In reply to your searchfor informationconcerning'categorialprotection“the following

canbe saidwith regardto the Germanlaw: underpartV of the new ImmigrationLaw

(Aufenthaltsgesetas part of the Zuwanderungsgesetzsection24 providesfor a
humanitariarresidencepermiton the basisof a political decisionof the supreme_Snder
authorities Article 23 of the Aufenthaltsgesetarovidesthatthe supremd_and authority
may orderaresidenceermitto be grantedto foreignersfrom specificstatesor to certain
groupsof foreignersdefinedby other meansin accordancewith internationallaw on

humanitariargroundor in orderto upholdthe political interestsof the FederalRepublic
of Germany.

Section23 enableghe governmenbf the LSnderto granta residencepermitparticularly
for thosegroupsthatwill no qualify asrefugeesor personshavinganindividual right to
subsidiaryprotectionbut can neverthelessot be deportedon humanitariarreasonsA
similar provisionhasbeenin force previously.However therehavealwaysbeenpolitical
difficulties betweenthe governmentf the LSnderto agreeon a commonproceeding.
The orderby a LSndergovernmenneeds accordingto Section23 in orderto ensurea
nation-wideuniform approachthe approvalof the FederalMinistry of the Interior. It is
discussedwithin the regularmeetingsof the interior ministries,but hasfrequentlynot
been able to function effectively due to political divergences betwedrStider

The provisionof Section23 providesin principle for theissuanceof a residencegermit.
However,the particularrights and conditionsof individual persongeceivingprotection
underthis provisionmay be providedfor in the political decision.In particular,Section
23 providesthat the rules on a temporaryresidencepermit in implementationof the
Directive 2001/55 may apply also in such cases.

The political and public opinionson this policy or practicehavebeenvery divergent.
While humanrights organizationshave always arguedthat the provisionis not used
sufficiently in order to meetthe demandsof personswho cannotbe deportedfor
humanitariarreasonssomeinterior ministrieshaverespondedhat an extensiveuse of
the provision will increase the difficulties to enforce a strict and clear return policy.

ChapterV containsanotherprovisionwhich enableghe authoritiesto granta residence
permiton humanitariarreasonsn individual casesevenif the conditionsfor subsidiary
protectionor persecutiorunderthe GenevaConventionare not fulfilled. Under Section
25 paragrapht aresidenceermitcanbe grantedfor atemporarystayof his/herpresence
onthefederalterritory is necessargn urgenthumanitariaror personagroundsor dueto
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substantiapublic interestsUnder Section25 paragraplb aforeignerwho is subjectto a
final deportationorder may be granteda residencepermit if his/her departureis
impossiblein fact or in law, providedthat the foreigneris not responsiblefor the
obstacles to departure.

The Qualification Directive 2004/83is consideredas havingbeenimplementedargely
by theseprovisions.For thatreasorthe unofficial (secret)draft of a secondill to amend
the Aufenthaltsgesetavhich is presentlyunderconsiderationn the FederalMinistry of
Interior, doesnot providefor substantiathangef therelevantprovisionsof Chapterv/
of the Aufenthaltsgesetz

Germany
Heiko Hecht (European Migration Network contact, via Manfred Kohimeier, BAFL)

1) In Germany we also have legal obstacles to deportation similar to Ocategorial
protectionO

a) Besidethe examinationof asylumreasonsaccordingto Article 16a Grundgesetz
(constitution)we investigatethe conditionsof internationalprotectionon accountof
organizedhreataccordingto @ 60(1) AufenthaltsgesetResidenceAct) corresponding
Article 1 GenevaConvention Also examineds the prohibition of deportatiorbecausef
the concretedangerbeingsubjectedo torture (260(2) Aufenthaltsgesetor the dangerof
deathpenaltyapplies(260(3) Aufenthaltsgese}or a substantiatoncretedangerto life,
limb or liberty of theforeignerapplies(a60(7) AufenthaltsgeseXzBesideof this we have
atemporarysuspensiorof deportation(a60a(1l)Aufenthaltsgesetzomparabldo your
"categoricalprotection".lt is appliedfor reason®f internationallaw or on humanitarian
grounds|f dueto the securitysituationin this statethe populationor the segmenbf the
populationto which the foreignerbelongsis exposedto danger.The suspensiorof
deportations orderedby a supremed_andauthority,in the responsibilityof theindividual
BundesISnde(federalstates)only if the suspensionakeslongerthan half a yearthe
Federal Minister of the Interior is involved in the suspension decision.

b) The obstaclesto deportationbecauseof the dangerof torture, deathpenaltyor a
concretedangerto life, limb or liberty were not registeredstatisticallyuntil 1999.The
figuresare:1999:1,5%;2000:1,5%;2001:3,2%;2002:1,2%;2003:1,7%,thefirst half-
year of 2004: 1,8% of the cases Becausethe temporarysuspensiorof deportationis
orderedby the supremelLand authorities,thesecasesdo not figure specifically. For
examplewe had suspensiongor Romafrom Kosovo or for Afghans;but no further
statistics.

c) If the deportationis prohibited becauseof specific persecution(260(2),(3),(7)

Aufenthaltsgeselzhe foreignerreceivesa residencgoermit. In the caseof international
law or humanitariargroundsthe supremd_and authorityin a discretionarydecisionmay
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order the temporarysuspensiorof deportation,but this is no real residencetitle to
legalize the residence,only a confirmation of the temporary suspensionof the
deportation.

d) Foreignerswith residencepermitsaswell asthosewith a temporarysuspensiorof
deportatiorreceivebenefitson accountof the Welfare Law for asylumseekersBenefits
are providedboth in kind and as financial contributions.The needsof food, heating,
clothing, healthand body careproductsaswell ashouseholdutensilsare granted.The
provision of medicalcareserviceis providedfor the treatmentof acuteillnessesand
statesof pain. Healthinsurancecertificatesareissuedby the Social Welfare Office on
demand.Children are offered accesgo the generalsystemof educationwhen staying
morethanthreemonthsin Germany classesare attendedat public schools,sometimes
preparatoryclassesre offeredfor the childrenof aliens.In respectof job opportunities
theresidencepermitincludestheright to work, until 2004 only with the agreemenof the
FederalJob Agency. The foreignerswith temporarysuspensiorof deportationare not
allowedto work, but stayinglongerthan1 yearin Germanywith the confirmationof the
Federal Job Agency they will get possibilities to work.

e) During the last yearsthe Immigration Act hasbeenwidely discussedEspeciallythe

problemwith the temporarysuspensiof deportatiordemandean answer But afteran

intensepublic and political discussiorthe actualregulationhasbeenfound. The main

reasonis thatit is not possibleto decideimmediatelyaboutthe statusof an asylum
seeker,f he getsa residenceitle or he will be deported.Oncethe Immigration Act

(including the Aufenthaltsgesefzameinto effect (01.01.2005)the public discussion
ceased, also in the actual election campaign it doesnOt play a role.

Germany
Ulrike Bender, Bundesministerium des Innern, Referat M | 3

In Germanya policy andpracticecomparabléo the Dutch approactexists:accordingto

a 60a of the ResidenceAct the supremelLand authority may order a temporary
suspensiomf deportatiorof foreignersfrom specificstatesor of categorie®f foreigners
definedby any other meansto specific statesfor a maximumof six months(so called
"Duldung").

A temporarysuspensiomf deportations not a residencegpermit; it doesnot removethe
foreigner'sobligationto leavethe country,but merelypostponests enforcementDueto
the temporarynature of a "Duldung”, in principle no subsequentmmigration of
dependantsvill be allowed.Foreignershavingthe statusof a "Duldung” areusuallynot
entitled to work.
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The Immigration Act (Article 1 of which is the ResidenceAct) intendedto end the
practiceof issuingsuccessivesuspensionsf deportationif the period of a "Duldung”
exceedssix monthsthe supremelLand authority may order that a residencepermitis
grantedto the foreignersbelongingto the definedgroup, @ 23 AufenthaltsgesetZ his
residencegpermitallows for grantinga residencepermitto the spouseandminor children
only onrestrictedgrounds,eg.reasonsf internationallaw, on humanitariangroundsor
in order to safeguard political interests.

In any casearesidencgermitmay be issuedafter 18 monthsat the latest,aslong asthe
foreigneris preventedrom leavingthe countrythroughno fault of his or herown, andas
long asthe obstaclepreventingdeportatiorcannotbe expectedo disappearfFaultonthe
partof the foreignerconsistsn particularof furnishingfalseinformation,deceivingthe
authoritieswith regardto his or heridentity or nationality or failing to meetreasonable
demands to eliminate the obstacles to departure.

As setout beforethe powerto orderatemporarysuspensiomf deportationdoesnot rest
with the federalstateor the Ministry of Interior but with the supremd.and authority.As
set down in Article 83 of the Basic Law, the Germanstates(LSnder)are solely
responsibldor carryingoutthelaw concerningoreigners.Thelocal foreignersauthority,
as a stategovernmentagency,is responsiblefor decidingon residencdaw issuesin
accordancevith thelaw. In doing so, the foreignersauthorityis subjectonly to direction
by its supervising state authority.

In practice,the decisionregardingthe grantingof a residencepermitaccordingto @ 23
Aufenthaltsgesetzquiresthatthe majority of the Germanstatesagreedo this decision.
The LSndermeeton a regular basisto decideon issuesconcerningall (so called
"Innenministerkonferenz"yx 23 Aufenthaltsgesetsorequiresthatthe GermanFederal
Ministry of Interior agrees to the measure.

The servicesprovidedto foreignerswho havebeengranteda temporarysuspensiorof
deportationis regulatedby the law for asylum seekersand personsapplying for
recognition as a refugee according to the Geneva Convention
("Asylbewerberleistungsgesetz").

In contrasto thescenariadescribedn the Dutch paperthe useof temporarysuspensions
of deportationsand of issuing residencepermits after six months have beenused
primarily for groupsof foreignerswho areidentified by certaincharacteristicsatherthan
by a particularcountry of origin or belongingto a specifically designatedyroup. For
examplemeasureviavebeentakenwith respecto traumatisedoreignerscomingfrom
Bosnia-Herzegovindoreignersfrom Kosovowho havecometo GermanybeforeJuly
1993o0r in generalfamilieswho arefactuallyintegratedn GermanyRegardingneasures
with respectto certain countriesof origin the LSnderdecidedin the pastto grant
residencepermitsto foreignerscomingfrom Afghanistanandfrom the former Republic
of Yugoslavia.
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Experienceduring the lastten yearshasshownthatin generalpublic opinion welcomes
andsupportshe decisionsby the LSnder probablyalsodueto the restricteduseof these
measures.

Ireland
Emma Quin, (European Migration Network contact)
Emma.Quinn@esri.ie

At the momentwe do not havea subsidiaryprotectionregime.We do havea system
wherebyfailed asylumseekersnay apply for leaveto remainbasedon variousgrounds,
includinghumanitariargrounds.Thereareof coursesomecasesvhereapplicantgjualify
neither for refugeestatus,nor for any leave to remain status,but who cannotbe
repatriateddue to the impossibility of returningthemto certainpartsof the world. At
present,suchapplicantsremainwithout any legal status.This scenarioamongmany
others, is under consideration in the context of the Immigration and Residence Bill.

Sweden
Krister Isaksson, (European Migration Network contact)
krister.isaksson@migrationsverket.se

In the Swedishlegislation there are no explicit groundsfor what could be called
"collective protection". Howeverin the preparationof the legislationa committee
(socilf§rsSkringsutskottegtatedthatif the political situationwassovolatile andinsecure
thatit would be excessivelyto sendan asylumseekerbackto his countryof origin then
he/shecould be granteda residencepermit. The formal groundsare humanitarian
(political-humanitarian).

The legal practisefor a specialsituationor a specialregionis usually establishedy a
guiding decision of the appeal instance.

Theresidencgermitcouldeitherbe permanenor temporary Examplesof applicationof
the practiseare positivedecisiondor Iraqis during the later yearsof the Saddanregime
and more recently temporary permits for Somalis.

SwedenMinistry for Foreign Affairs
1. Does a comparable (categorial protection) policy or practice exist in Sweden?

Yes, the groundmentionedexistsin the Swedishasylumandprotectionregime,although
it is not categorised exactly in the same manner as the Dutch.
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a) What is its legal nature?
The current Swedish asylum and protection regime

In Swedenasylumis grantedto any personwho fulfils the conditionsenumeratedn

chapter3, section2 of the SwedishAliensQAct (Article 1 of the GenevaConvention)n

addition, a residencepermit is grantedto any alien in needof protectionotherwise
[subsidiaryprotection],asenumeratedh chapter3, section3, i.e. to analienwho hasleft

his country of nationality because he:

1. Has a well-foundedfear of being sentencedo deathor corporalpunishmentor of

being subjected to torture or other inhuman or degrading treatment or punishment,
2. Dueto anexternalor internalarmedconflict he/sheneedsprotectionor, on accountof

an environmental disaster, he/she cannot return to his country of origin.

3. Becauseof his/hersex or sexualpreference he/shehas a well-groundedfear of

persecution.

Besides,a residencepermit may be grantedto an alien who hasstronghumanitarian
grounds.

The circumstanceshat may justify a residencgpermiton humanitariangroundsare not
mentionedn the Act. However,they are mentionedn the travauxprZparatoireswhich
are,in aninternationalcomparisonjmportantsourcesof Swedishlaw, and havebeen
developedn practice.Whenexaminingthe aforementioneaircumstancesthe overall
situationof the applicantshouldbe takeninto account.That meansthat severalfactors
altogethemay justify a residencepermit, eventhougheachof them separatelyis not
strongenough.Suchfactorsor circumstancesall undertwo categoriesywherethe first
one containsindividual relatedfactorsandthe secondcontainscountryrelatedfactors.
Theindividual relatedfactorsarefor examplechildrenOsulnerability, graveillness, risk
of suicide,adaptatiorto the Swedishsociety,humanitariargroundsconcerninga relative
in SwedenExamplesrom the categoryof countryrelatedfactorsarehardconditionsin
the applicantOsative country, barriersto return, political-humanitariangrounds,and
relativesin Swedenin combinationwith a difficult humanitariansituationin the
applicantOs native country.

In practice,residencepermitson individual relatedfactorshave beengrantedpartially
with referenceo the generalsecurityandhumanrights situationin the applicantOsative
country.ln 1997the governmenabandonedhe broadprinciple of political humanitarian
grounds.The ambitionwasto createa more narrowdefinition of humanitariargrounds,
relatedto individual factorssuchas health. Instead,as mentionedabove,chapter3,
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section3 of the SwedishAliensQAct wasintroduced.In practice,however,residence
permits can still be granted on political-humanitarian grounds.

The new Swedish asylum and protection regime

A new AliensCAct will comeinto force on March 31 2006.In the new Act, asylumis
grantedto any personwho fulfils the conditionsenumeratedn chapter4, sectionl
(Article 1 of the GenevaConvention).In addition,a residencepermitis grantedto any
alienin needof protectionotherwise[subsidiaryprotection],asenumerated chapters4,
section 2, i.e. to an alien who has left his country of nationality because he/she

1. Has a well-foundedfear of being sentencedo deathor corporalpunishmentor of
being subjected to torture or other inhuman or degrading treatment or punishment,

2. Dueto an externalor internalarmedconflict he/sheneedsprotectionor, becauseof
severe antagonisms he/she has a well-founded fear of being exposed to serious abuse,
3. On account of an environmental disaster, he/she cannot return to his country of origin,
4. Becauseof his/hersex or sexualpreference he/shehas a well-groundedfear of
persecution.

Besidesaccordingto chapter5, section6, a residencepermitmay be grantedto analien
if, with respecto the overall situationof the alien, therearesuchparticularlydistressing
circumstancethathe or sheshouldbeallowedto stayin SwedenThejudgemenshallin
particulartakeinto consideratiorthe alienOstateof health,adaptatiorto Swederandthe
situation in the native country.

Thus,aliensbelongingto the categorythatyou mentionmay be grantedresidenceermits
with referenceto Opersons needof protectionotherwiseOpoint 2, or in somecases
with reference to Oparticularly distressing circumstancesO.

b) What kind of results is yielded during the last ten years?

Thousand®f asylumseekerse.g.peoplefrom Bosnia,lraq, Somaliaand Afghanistan,
have been granted residence permits with reference to that ground during the last decade.

c) In case of granting a residence permit, what kind of a residence permit?
As a mainrule, a persongranteda residencepermitin Swedenis given a permanent
permit. Alternatively,undercertaincircumstancesSwedemmay grantatemporary fixed-

term permit, e.g. when there are evidentbarriersof return, as was lately the caseof
Somalia.
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d) What kind of servicesare being provided?(health,education,accesdso the labour
market)

Thosewho havebeengrantedresidencepermitsb be they permanenbor temporaryb
enjoy the same social rights and services as other residents.

e) What are the political and public opinions at large on this policy or practice?

At presentgrantingasylumseekergesidencepermitson thesegroundsencountersio
political opposition,at leastnot in the Parliament.On the contrary, severalpolitical
partiesadvocatea more generousasylumpolicy. Public opinion b asit appearsn the
mediab seemdo bein favour of it aswell. However,it is alwayshardto estimatethe
presence of a possible Osilent opinionO.
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