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Editorial

Welcometo thesecondssue in 2020 ofEAIS.

In this editorialwe would like to focuson theimportantjudgmentof the GrandChamberof the CJEUof 14 May 2020,in the joinec
cased-.M.S. a.0(C-924/19 PPU and C-925/19 PPU)

We areproudthatBoldizsarNagy(CentralEuropeariJniversity) acceptedur invitation to write an editorial on this judgmenton the
detention of asylum seekers in the transit zorRe3sizken Hungary at the border with Serbia.

Detention of asylum seekers
(by Boldizsar Nagy

This caseconcernsthe first comprehensiveeview of the specialregimeintroducedin Hungaryin 2017 accordingto which all
asylumseekersaveto wait for the final decisionin the transitzoneof RSszkeat the Hungarian-Serbiaborder,which they canno
leaveunlessinto Serbia.All applicationsfiled since2018in this transitzonewere considerednadmissiblewith referenceto the
(Hungarian)domesticrule of a OsafaransitcountryOHowever,this rule conflicts with Union law asthe conceptof a Osafdransi
countryQloesnot existin the Asylum Procedure®irective. Although this CJEU caseresembleshe onedecidedsix monthsagoby
the GrandChamberof the ECtHR (21 Nov. 2019,47287/15 llias and Ahmedv. Hungary), therearedistinctdifferencesllias and
Ahmeddealtwith aborderproceduran conformitywith EU law thatlastedfor threeweeksandpresumedhatthe asylumprocedur
on the merits would be conductedinland. In F.M.S. a.o. the applicantswere detainedduring the whole procedureand their
applicationwasfoundinadmissibleon a groundthatdid not existat the time of llias and Ahmed A secondsignificantdifferenceis
that the Grand Chamberof the ECtHR surprisingly found that Oholdingasylum seekersn the transit zoneQlid not constitutea
deprivationof liberty within the meaningof Art. 5 ECHR. However,the GrandChamberof the CJEU- just like the chamberof the
ECtHR - argued in detail that it did constitute a form of detention as meant in Union Law.

With this judgmentthe GrandChamberof the CJEUrestoredcertainrights of an asylumseekerThe Hungarianrule on Osaféransi
countries® entailing much less guaranteeshan the Osaféhird country concept®f the Asylum ProcedureDirective - is illegal.
Holding asylumseekersat the transitzoneamountgto detentionandis not compatiblewith the ReceptionConditionsDirective anc
the Charterof FundamentaRights.The automatiodetentiorwithout individual scrutinyat the beginningandno judicial reviewof its
legality is precludedby Union law. Detentionmust be necessanand proportionate.In contrastto the ECtHR doctrine, it is not
enoughto statethatdetentionis not arbitrary.As Union law is directly applicableand prevailsthe Hungariancourtsare entitledto
release persons unlawfully deprived of their liberty even if they do not have this power according to domestic law.

Thereare two aspectsn which the court was lessassertivethanit could havebeen.First, it did not declarethe final Hungariai
judgmentshasedon the inadmissibilitygroundof the Osaféransitcountry@ull andvoid. Neitherdid it orderan Oeofficio review(
Secondthe Courtmaintainedts doctrineformulatedin Gnandi(CJEU19 June2018,C-181/16),accordingto which anapplicantis
OillegallyQpresentin the territory of a MS after the first negativedecision.Subsequentlyreturn proceduresnay be startedevenif
theapplicantis otherwiseauthorizedo staypendingthe outcomeof thefinal decision.It is all the morequestionableasthe negative
decision inF.M.S.did not entail the assessment of the merits of the case.

After the judgmentof the Court, the HungarianGovernmentliscontinuedhe useof the transitzonesandintroduceda newregime
which makesaccesgo theterritory evenmoredifficult asthe only routeis by way of depositinga declarationof intentto submitar
asylumapplicationat the embassyf Hungaryin Kyiv or BelgradeBnowhereelse.In caseof a favourableassessmenthe applican
is allowed to travel to Hungary and submit the actual application.

Nijmegen, March 2020, Carolus GrYtters
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1 Qualification for Protection

1.1 Qualification for Protection: Adopted Measures case law sorted in chronological orc

Directive 2004/83

Qualification |

On minimum standards for the qualification and status of third country nationals or stateless persons as refugees or a

* 0J 2004 L 304/12
*  Revised by Dir. 2011/95

CJEU Judgments

CJEU 24 Apr. 2018, C-353/16
CJEU 9 Feb. 2017, C-560/14
CJEU 31 Jan. 2017, C-573/14
CJEU 20 Oct. 2016, C-429/15
CJEU 24 June 2015, C-373/13
CJEU 26 Feb. 2015, C-472/13
CJEU 18 Dec. 2014, C-562/13
CJEU 18 Dec. 2014, C-542/13
CJEU 2 Dec. 2014, C-148/13
CJEU 17 July 2014, C-481/13
CJEU 8 May 2014, C-604/12
CJEU 30 Jan. 2014, C-285/12
CJEU 7 Nov. 2013, C-199/12
CJEU 19 Dec. 2012, C-364/11
CJEU 22 Nov. 2012, C-277/11
CJEU 5Sep. 2012, C-71/11
CJEU 9 Nov. 2010, C-57/09
CJEU 17 June 2010, C-31/09
CJEU 2 Mar. 2010, C-175/08
CJEU 17 Feb. 2009, C-465/07
CJEU pending cases

1 CJEUAG 30 Apr. 2020 C-255/19

See further: ©® 1.3.1 and 1.3.2

Directive 2011/95

impl. date: 10-10-2006

M.P. Art. 2(e)+15(b)
M. Art. 4

Lounani Art. 12(2)(c)+12(3)
Danqua

T. Art. 21(2)+(3)
Shepherd Art. 9(2)+12(2)
Abdida Art. 15(b)
MOBod; Art. 28+29

A, B., C. Art. 4

Qurbani Art. 14(6)

H.N.

Diakite Art. 15(c)
X,Y.,Z Art. 9(1)(a)+10(1)(d)
El Kott a.o. Art. 12(1)(a)
M.M. Art. 4(1)

Y.&Z. Art. 2(c)+9(1)(a)
B. &D. Art. 12(2)(b)+(c)
Bolbol Art. 12(1)(a)
Abdulla a.o. Art. 2(c)+11+14
Elgafaji Art. 2(e)+15(c)
O.A. Art. 2(e)+7+11
Qualification I

Revised directive on standards for the qualification of third-country nationals or stateless persons as beneficiaries of

international protection
* 0J2011L 337/9
*  Recast of Dir. 2004/83

CJEU Judgments

CJEU 23 May 2019, C-720/17
CJEU 14 May 2019, C-391/16
CJEU 21 Nov. 2018, C-713/17
CJEU 4 Oct. 2018, C-56/17
CJEU 4 0Oct. 2018, C-652/16
CJEU 13 Sep. 2018, C-369/17
CJEU 25 July 2018, C-585/16
CJEU 25Jan. 2018, C-473/16
CJEU 1 Mar. 2016, C-443/14
CJEU pending cases

1 CJEU (pending) C-91/20
1 CJEU (pending) C-901/19
1 CJEU (pending) C-768/19
1 CJEU (pending) C-616/19
1 CJEU (pending) C-507/19
1

CJEUAG 28 May 2020 C-238/19
See further: © 1.3.1 and 1.3.2

Requlation 439/2010
European Asylum Support Office
* 0J2010L 132/11

Directive 2001/55

impl. date: 22-12-2013 UK, IRL opt ou
Bilali Art. 19

M. a.o. Art. 14(4)+(6)

Ayubi Art. 29

Fathi Art. 9

Ahmedbekova Art. 4

Shajin Ahmed Art. 17(1)(b)

Alheto Art. 12(1)(a)

F. Art. 4

Alo & Osso Art. 33+29

L.W. Art. 3+23(2)

BRD Art. 2(f)+15(c)

S.E. Art. 2())

M.S. a.o.

X.T. Art. 12(1)(a)

E.Z. Art. 9(2)+(3)

EASO

impl. date: 08-06-2010 UK, IRL opt in

Temporary Protection

On minimum standards for giving temporary protection in the event of a mass influx of displaced persons

* 0J2001L 212/12
ECHR

Non-Refoulement
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1.1: Qualification for Protection: Adopted Measures

Eur
*

*

ETS 005

art. 2: Right to Life
ECtHR Judgments

opean Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols
impl. date: 1953
art. 3: Prohibition of Torture, Inhuman or Degrading Treatment or Punishment

I ECtHR2 June 2020 49773/15 S.A.v. NL Art. 3
I ECtHR25 Feb. 2020 68377/17 A.S.N.v. NL Art. 3
! ECtHR20 Feb. 2020 5115/18 M.A. a.0.v. BUL Art. 2
I ECtHR14 Jan. 2020 75953/16 D.a.o.v. ROM Art. 2
!  ECtHR3 Dec. 2019 29343/18 N.M. v. RUS Art. 3
I ECtHR19 Nov. 2019 28492/15 T.K.v. RUS Art. 3
I ECtHR14 Nov. 2019 25244/19 N.A. v. FIN Art. 3+2
I ECtHR5 Nov. 2019 32218/17 A.A.v.CH Art. 3
! ECtHR10 Oct. 2019 34016/18 O.D.v. BUL Art. 3+13
I ECtHR8 Oct. 2019 65122/17 S.B.v. RUS Art. 3
I ECtHR8 Oct. 2019 30261/17 R.K. v. RUS Art. 3
! ECtHR1Oct. 2019 57467/15 Savran v. DEN Art. 3
I ECtHR11 June 2019 35332/17 S.S.v. RUS Art. 3+5(4)
! ECtHR21 May 2019 36321/16 0.0.v. RUS Art. 3
! ECtHR23 Oct. 2018 61689/16 A.N. a.o.v. RUS Art. 3
! ECtHR4 Sep. 2018 17675/18 Saidami v. GER Art. 3
' ECtHR10 July 2018 14319/17 X.v. NL Art. 3
! ECtHR19 Apr. 2018 46240/15 A.S.v. FRA Art. 3
! ECtHR1 Feb. 2018 9373/15 M.A. v. FRA Art. 3
I ECtHR18 Jan. 2018 21417/17 I.K.v.CH Art. 3
I ECtHR9Jan. 2018 36417/16 X.v. SWE Art. 3
I ECtHR19 Dec. 2017 60342/16 A. v. Russia Art. 3+2
I ECtHR7 Nov. 2017 54646/17 X.v. GER Art. 3
! ECtHR7 Nov. 2017 31189/15 T.M. a.0.v. RUS Art. 3
I ECtHR7 Nov. 2017 58182/14 K.l. v. RUS Art. 3
' ECtHR11 July 2017 43538/11 E.P.v.NL Art. 3
! ECtHR20 June 2017 41282/16 M.O.v. CH Art. 3
I ECtHR30 May 2017 23378/15 A.l.v.CH Art. 3+2
I ECtHR30 May 2017 50364/14 N.A.v. CH Art. 3+2
! ECtHR16 May 2017 15993/09 M.M. v. NL Art. 3
I ECtHR28 Mar. 2017 20669/13 S.M.v. FRA Art. 3
I ECtHR14 Feb. 2017 52722/15 S.K.v. RUS Art. 3
I ECtHR26 Jan. 2017 16744/14 X.v.CH Art. 3
! ECtHR13 Dec. 2016 41738/10 Paposhvili v. BEL Art. 3
I ECtHR23 Aug. 2016 59166/12 J.K. a.0.v. SWE Art. 3
I ECtHR26 July 2016 14348/15 U.N. v. RUS Art. 3
I ECtHR5July 2016 29094/09 AM. v. NL Art. 3
I ECtHR16 June 2016 34648/14 R.D.v. FRA Art. 3
I ECtHR7 June 2016 7211/06 R.B.A.B. v. NL Art. 3
I ECtHR10 May 2016 49867/08 Babajanov v. TUR Art. 3
I ECtHR23 Mar. 2016 43611/11 F.G.v. SWE Art. 3
! ECtHR19Jan. 2016 27081/13 Sow v. BEL Art. 3
I ECtHR19 Jan. 2016 59689/12 M.D. & M.A. v. BEL Art. 3
I ECtHR12 Jan. 2016 13442/08 A.G.R.v. NL Art. 3
!  ECtHR1 Dec. 2015 17724/14 Tadzhibayev v. RUS Art. 3
I ECtHR15 Oct. 2015 40081/14 L.M. a.0. v. RUS Art. 2+3
I ECtHR10 Sep. 2015 4601/14 R.H. v. SWE Art. 3
! ECtHR1 Sep. 2015 76100/13 M.K. v. FRA Art. 3
I ECtHR18 June 2015 4455/14 L.O.v. FRA Art. 3
I ECtHR8 Apr. 2015 71398/12 M.E. v. SWE Art. 3
! ECtHR8 Apr. 2015 49341/10 W.H. v. SWE Art. 3
I ECtHR26 Feb. 2015 1412/12 M.T.v. SWE Art. 3
I ECtHR15 Jan. 2015 80086/13 A.F.v. FRA Art. 3
I ECtHR15Jan. 2015 68900/13 Eshonkulov v. RUS Art. 3
I ECtHR15Jan. 2015 18039/11 A.A.v. FRA Art. 3
!  ECtHR11 Dec. 2014 74759/13 Fozil Nazarov v. RUS Art. 3
! ECtHR18 Nov. 2014 52589/13 M.A.v. CH Art. 3
I ECtHR4 Sep. 2014 71932/12 Trabelsi v. BEL Art. 3
I ECtHR4 Sep. 2014 17897/09 M.V. & M.T. v. FRA Art. 3
I ECtHR24 July 2014 34098/11 A.A. a.0.v. SWE Art. 3
! ECtHR8July 2014 58363/10 M.E. v. DEN Art. 3
I ECtHR3July 2014 71932/12 Mohammadi v. AUT Art. 3
I ECtHR17 Apr. 2014 39093/13 Gayratbek Saliyev v. RUS Art. 3
I ECtHR17 Apr. 2014 20110/13 Ismailov v. RUS Art. 3
I ECtHR3 Apr. 2014 68519/10 A.AM. v. SWE Art. 3
! ECtHR27 Feb. 2014 35/10 Zarmayev v. BEL Art. 3
I ECtHR7 Jan. 2014 58802/12 A.A.v.CH Art. 3
4 Newsletter on European Asylum Issues D for Ju NEAIS 2020/2 (Jun




CAT

UN Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment

*

*

ICCPR

See further: § 1.3.3

1465 UNTS 85

art. 3: Protection against Refoulement

CAT Views
CAT 1 May
CAT 15 Dec.
CAT 25 June
CAT 17 Dec.
CAT 17 July
CAT 15 July
CAT 12 July
CAT 4 Feb.
CAT 8 Jan.
CAT 10 July
CAT 21 Nov.
CAT 3 June
CAT 26 May
CAT 30 Nov.
CAT 19 Nov.
CAT 11 May
CAT 1 May
CAT 22 Jan.
CAT 24 May
CAT 15 Nov.

2017
2015
2015
2013
2013
2013
2013
2013
2013
2012
2011
2011
2011
2010
2010
2007
2007
2007
2005
1996

See further: § 1.3.4

C/60/D/623/2014
C/56/D/613/2014
C/54/D/490/2012
C/51/D/387/2009
C/50/D/439/2010
C/50/D/467/2011
C/50/D/431/2010
C/49/D/385/2009
C/49/D/432/2010
C/48/D/391/2009
C/47/D/381/2009
C/46/D/379/2009
C/46/D/336/2008
C/45/D/339/2008
C/45/D/373/2009
C/38/D/300/2006
C/38/D/281/2005
C/37/D/279/2005
C/34/D/233/2003
C/17/D/43/1996

Anti-Torture

impl. date: 1987

N.K. v. NL

F.B.v. NL

E.K.W. v. FIN
Dewage v. AUT
M.B.F.v.CH

Y.B.F. a.0.v.CH
Y.v.CH

M.A.F. a.0. v. SWE
H.K.v. CH

M.A.M.A. a.0. v. SWE
Faragollah a.o. v. CH
Bakatu-Bia v. SWE
Harminder Singh Khalsa v. CH
Said Amini v. DEN
Aytulun v. SWE
Tebourski v. FRA
E.P.v. AZE

C.T. and K.M. v. SWE
Agiza v. SWE

Tala v. SWE

Anti-Torture

International Covenant on Civil and Political Rights

*

*

CRC

999 UNTS 14668
art. 7: Prohibition of torture or cruel, inhuman or degrading treatment or punishment

CCPR Views
CCPR 7 Sep.
CCPR 22 July
CCPR 25 Mar.
CCPR 11 May

2015
2015
2011
2010

See further: § 1.3.5

2370/2014
2360/2014
1763/2008
1544/2007

Convention on the Rights of the Child

impl. date: 1976

A.H.v. DEN

Warda Osman Jasin v. DEN
Ernst Sigan Pillai a.0. v. CAN
Hamida v. CAN

Rights of the Child

Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.

Art.
Art.
Art.
Art.

—_— NEAIS 2020/2
1.1: Qualification for Protection: Adopted Measures
I ECtHR 19 Dec. 2013 11161/11 B.K.A. v. SWE Art. 3
! ECtHR 19 Dec. 2013 7974/11 N.K. v. FRA Art. 3
' ECtHR 19 Dec. 2013 1231/11 T.H.K. v. SWE Art. 3
I ECtHR 19 Dec. 2013 48866/10 T.A.v. SWE Art. 3
I ECtHR3 Dec. 2013 28127/09 Ghorbanov a.o. v. TUR Art. 3
' ECtHR 19 Sep. 2013 10466/11 R.J. v. FRA Art. 3
I ECtHR 5 Sep. 2013  886/11 K.A.B. v. SWE Art. 3
I ECtHRS5 Sep. 2013 61204/09 l.v. SWE Art. 3
I ECtHR27 June 2013 71680/10 A.v. SWE Art. 3
I ECtHR 6 June 2013 50094/10 M.E. v. FRA Art. 3
I ECtHR 30 May 2013 25393/10 Rafaa v. FRA Art. 3
! ECtHR 18 Apr. 2013 18372/10 Mo.M. v. FRA Art. 3
' ECtHR 16 Apr. 2013 17299/12 Aswat v. UK Art. 3
I ECtHR9 Apr. 2013 70073/10 H. & B.v. UK Art. 3
' ECtHR 28 Mar. 2013 2964/12 LK. v. AUT Art. 3
I ECtHR 29 Jan. 2013 60367/10 S.H.H.v. UK Art. 3
I ECtHR 15May 2012 52077/10 S.F.v. SWE Art. 3
I ECtHR 15May 2012 33809/08 Labsiv. SLK Art. 3
' ECtHR 10 Apr. 2012 24027/07 Babar Ahmad v. UK Art. 3
I ECtHR 23 Feb. 2012 27765/09 Hirsi v. ITA Art. 3
' ECtHR 17 Jan. 2012 8139/09 Othman v. UK Art. 3
' ECtHR20July 2010 23505/09 N. v. SWE Art. 3
' ECtHR 17 July 2008 25904/07 N.A. v. UK Art. 3
' ECtHR 11 Jan. 2007 1948/04 Salah Sheekh v. NL Art. 3
I ECtHR 22 June 2006 24245/03 D.v. TUR Art. 3
I ECtHRS5 July 2005 2345/02 Said v. NL Art. 3
I ECtHR 17 Feb. 2004 58510/00 Venkadajalasarma v. NL Art. 3
' ECtHR 11 July 2000 40035/98 Jabari v. TUR Art. 3
I ECtHR 27 Apr. 1997 24573/94 H.L.R.v. FRA Art. 3
I ECtHR30Oct. 1991 13163/87 Vilvarajah v. UK Art. 3
' ECtHR20 Mar. 1991 15576/89 Cruz Varas v. SWE Art. 3
' ECtHR7July 1989 14038/88 Soering v. UK Art. 3
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1.1: Qualification for Protection: Adopted Measures

* 1577 UNTS 27531 impl. date: 02-09-1990

* art. 3: Best interests of the child
Optional Communications Protocol that allows for individual complaints entered into force 14-4-2014

CRC Views
& CRC 25Jan. 2018 C/77/D/3/2016 K.Y.M. v. DEN Art. 3
See further: § 1.3.6

1.2 Qualification for Protection: Proposed Measures

Regulation Qualification ITI

Replacing qualification directive
*  COM (2016) 466, 13 July 2016

Council and EP still negotiating

1.3 Qualification for Protection: Jurisprudence case law sorted in alphabetical order

1.3.1 CJEU Judgments on Qualification for Protection

@ CJEU 2 Dec. 2014, C-148/13 A., B., C. ECLI:EU:C:2014:2406
AG 17 July 2014 ECLL:EU:C:2014:2111
* interpr. of Dir. 2004/83 Qualification I, Art. 4

*  joined cases with C-149/13 and 150/13.
*  ref. from Raad van State, Netherlands, 20 Mar. 2013

*  Art 4(3)(c) must be interpreted as precluding, in the context of the assessment by the competent national authorities, acting
under the supervision of the courts, of the facts and circumstances concerning the declared sexual orientation of an
applicant for asylum, whose application is based on a fear of persecution on grounds of that sexual orientation, the
statements of that applicant and the documentary and other evidence submitted in support of his application being subject
to an assessment by those authorities, founded on questions based only on stereotyped notions concerning homosexuals. Art
4 must be interpreted as precluding, in the context of that assessment, the acceptance by those authorities of evidence such
as the performance by the applicant for asylum concerned of homosexual acts, his submission to ‘tests’ with a view to
establishing his homosexuality or, yet, the production by him of films of such acts.

@ CJEU 18 Dec. 2014, C-562/13 Abdida ECLIL:EU:C:2014:2453
AG 4 Sep. 2014 ECLLEU:C:2014:2167
* interpr. of Dir. 2004/83 Qualification I, Art. 15(b)

*  ref. from Court du Travail de Bruxelles, Belgium, 21 Oct. 2013

*  Although the CJEU was asked to interpret art 15(b) of the OD, the Court ruled on another issue related to the Returns
Directive. To be read in close connection with C-542/13 [M’bodj] ruled on the same day by the same composed CJEU. It is
clear from par 27, 41, 45 and 46 of the judgment in M’Bodj (C- 542/13) that Art. 2(c) and (e), 3 and 15 of Dir. 2004/83 are
to be interpreted to the effect that applications submitted under that national legislation do not constitute applications for
international protection within the meaning of Art. 2(g) of that directive. It follows that the situation of a TCN who has
made such an application falls outside the scope of that directive, as defined in Art. 1 thereof.

@ CJEU 2 Mar. 2010, C-175/08 Abdulla a.o. ECLI:EU:C:2010:105
AG 15 Sep. 2009 ECLI:EU:C:2009:551
* interpr. of Dir. 2004/83 Qualification I, Art. 2(c)+11+14

*  ref. from Bundesverwaltungsgericht, Germany, 29 Apr. 2008

*  When the circumstances which resulted in the granting of refugee status have ceased to exist and the competent authorities
of the Member State verify that there are no other circumstances which could justify a fear of persecution on the part of the
person concerned either for the same reason as that initially at issue or for one of the other reasons set out in Article 2(c) of
Directive 2004/83, the standard of probability used to assess the risk stemming from those other circumstances is the same
as that applied when refugee status was granted.

@ CJEU 4 Oct. 2018, C-652/16 Ahmedbekova ECLI:EU:C:2018:801
AG 28 June 2018 ECLI:EU:C:2018:514
* interpr. of Dir.2011/95 Qualification II, Art. 4

*  ref. from Administrativen sad Sofia-grad, Bulgaria, 19 Dec. 2016

*  Article 4 must be interpreted as meaning that, in carrying out the assessment of an application for international protection
on an individual basis, account must be taken of the threat of persecution and of serious harm in respect of a family
member of the applicant for the purpose of determining whether the applicant is, because of his family tie to the person at
risk, himself exposed to such a threat.
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Article 3 mustbe interpretedas permittinga MS, whengranting international protectionto a family membempursuantto
the systemestablishedy that directive,to providefor an extensiorof the scopeof that protectionto otherfamily member
providedthat theydo not fall within the scopeof a groundfor exclusionlaid downin Article 12 andthat their situationis,
due to the need to maintain family unity, consistent with the rationale of international protection.

1 CJEU 25 July 2018, C-585/. Alheto ECLI:EU:C:2018:85
AG 17 May 201! ECLI:EU:C:2018:32
* interpr. of Dir.2011/9 Qualification Il, Art. 12(1)(a)

seealsor 2.3.1

*  ref. from Administrativen sad Sofia-grad, Bulgaria, 18 Nov. 2016

*  Art 12(1)(a) mustbe interpretedas meaningthat the processingof an applicationfor internationalprotectionlodgedby a
person registered with the United Nations Relief and Works Agency for Palestine Refugees(UNRWA) requires an
examinationof the questionwhetherthat personreceiveseffectiveprotectionor assistancdrom that agency providedthat
that applicationhasnot beenpreviouslyrejectedon the basisof a groundof inadmissibilityor on the basisof a groundfor
exclusionotherthanthatlaid downin thefirst sentencef Article 12(1)(a). Thesecondsentencef Article 12(1)(a)mustbe
interpreted as:

(a) precluding national legislation which doesnot lay down or which incorrectly transposeghe ground for no longel
applying the ground for exclusion from being a refugee contained therein;

(b) having direct effect; and

(c) being applicable even if the applicant for international protection has not expressly referred to them.

! CJEU 1 Mar. 2016, C-443/ Alo & Osso ECLI:EU:C:2016:12
AG 6 Oct. 201! ECLI:EU:C:2015:66
* interpr. of Dir. 2011/9 Qualification II, Art. 33+29

*  joined case with C-444/14
*  ref. from Bundesverwaltungsgericht, Germany, 25 Sep. 2014

*  Aresidenceconditionimposedon a beneficiaryof subsidiaryprotectionstatus,suchas the conditionsat issuein the mair
proceedingsconstitutesa restriction of the freedomof movemenguaranteedy that article, evenwhenit doesnot preven
the beneficiaryfrom movingfreelywithin theterritory of the MemberStatethat hasgrantedthe protectionandfrom stayin¢
on a temporary basis in that territory outside the place designated by the residence condition.

Art. 29 and 33 mustbeinterpretedas precluding theimpositionof a residencecondition,suchasthe conditionsat issuein
the main proceedingspn a beneficiaryof subsidiaryprotectionstatusin receiptof certain specificsocial securitybenefits
for the purposeof achieving an appropriate distribution of the burden of paying those benefitsamong the various
institutions competentin that regard, when the applicable national rules do not provide for the imposition of sucha
measureon refugeesthird-countrynationalslegally residentin the MS concernecdn groundsthat are not humanitarianor
political or based on international law or nationals of that Member State in receipt of those benefits.

Art. 33 mustbeinterpretedasnot precludinga residencecondition,suchasthe conditionsat issuein the main proceedings
from beingimposedon a beneficiaryof subsidiaryprotectionstatus,in receiptof certain specificsocial securitybenefite
with the objectiveof facilitating the integration of third-country nationalsin the MS that has grantedthat protectionN
whenthe applicable national rules do not provide for sucha measureto be imposedon third-country nationalslegally
residentin that MS on groundsthat are not humanitarianor political or basedon internationallaw andwhoare in receip
of thosebenefitsN if beneficiariesof subsidiaryprotectionstatusare notin a situationthat is objectivelycomparable sc
far as that objectiveis concernedwith the situation of third-country nationalslegally residentin the MS concernedon
groundsthat are not humanitarianor political or basedon internationallaw, it beingfor the referring court to determin
whether that is the case.

! CJEU 21 Nov. 2018, C-713/: Ayubi ECLI:EU:C:2018:92
*  interpr. of Dir. 2011/9 Qualification II, Art. 29

*  ref. from Landesverwaltungsgericht OberSsterreich, Austria, 18 Dec. 2017

*  Art. 29 precludesnational legislation, which providesthat refugeeswith a temporaryright of residencen a MS are to be
granted social security benefitswhich are lessthan thosereceivedby nationals of that MS and refugeeswho have a
permanentight of residencen that MS. A refugeemayrely on the incompatibility of legislation,with Art. 29(1) beforethe
national courts in order to remove the restriction on his rights provided for by that legislation.

! CJEU 9 Nov. 2010, C-57/( B. & D. ECLI:EU:C:2010:66
AG 1 June 201 ECLI:EU:C:2010:30.
* interpr. of Dir. 2004/8 Qualification I, Art. 12(2)(b)+(c)

*  joined case with C-101/09
*  ref. from Bundesverwaltungsgericht, Germany, 10 Feb. 2013

*  Thefactthat a personhasbeena memberof an organisation(which, becauseof its involvemenin terrorist acts,is on the
list forming the Annexto CommonPosition 2001/931/CFSRon the application of specificmeasureso combatterrorism)
and that that person has actively supportedthe armed struggle waged by that organisation, does not automatlcallw
constitutea seriousreasonfor consideringthat that personhascommitteddaseriousnon-political crimeCr Oactsontrary
to the purposes and principles of the United Nations.

! CJEU 23 May 2019, C-720/. Bilali ECLI:EU:C:2019:44:
AG 24 Jan. 201 ECLI:EU:C:2019:6:
* interpr. of Dir. 2011/9 Quialification Il, Art. 19

*  ref. from Verwaltungsgerichtshof, Austria, 28 Dec. 2017

*  Art. 19(1) of QD Il read in conjunctionwith Art. 16 mustbe interpretedas meaningthat a MemberStatemustrevoke
subsidiaryprotectionstatusif it grantedthat statuswhenthe conditionsfor granting it were not met,in reliance on facts
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which have subsequently been revealed to be incorrect, and notwithstanding the fact that the person concerned cannot be
accused of having misled the Member State on that occasion.

! CJEU 17 June 2010, C-31/09 Bolbol ECLI:EU:C:2010:351
AG 4 Mar. 2010 ECLI:EU:C:2010:119
*  interpr. of Dir. 2004/83 Qualification I, Art. 12(1)(a)

*  ref. from F! varosi Bir6sag, Hungary, 26 Jan. 2009
*  Right of a Palestinian stateless person to be recognised as a refugee on the basis of the second sentence of Art. 12(1)(a)

! CJEU 20 Oct. 2016, C-429/15 Danqua ECLI:EU:C:2016:789
AG 29 June 2016 ECLIL:EU:C:2016:485
* interpr. of Dir. 2004/83 Qualification I

*  ref. from Court of Appeal, Ireland, 5 Aug. 2015

*  The principle of effectiveness must be interpreted as precluding a national procedural rule, such as that at issue in the main
proceedings, which requires an application for subsidiary protection status to be made within a period of 15 working days
of notification, by the competent authority, that an applicant whose asylum application has been rejected may make an
application for subsidiary protection.

! CJEU 30 Jan. 2014, C-285/12 Diakite ECLI:EU:C:2014:39
AG 18 July 2013 ECLI:EU:C:2013:500
* interpr. of Dir. 2004/83 Qualification I, Art. 15(c)

*  ref. from Raad van State, Belgium, 7 June 2012

*  On a proper construction of Art. 15(c) and the content of the protection granted, it must be acknowledged that an internal
armed conflict exists, for the purposes of applying that provision, if a State’s armed forces confront one or more armed
groups or if two or more armed groups confront each other. It is not necessary for that conflict to be categorised as ‘armed
conflict not of an international character’ under international humanitarian law,; nor is it necessary to carry out, in
addition to an appraisal of the level of violence present in the territory concerned, a separate assessment of the intensity of
the armed confrontations, the level of organisation of the armed forces involved or the duration of the conflict.

! CJEU 19 Dec. 2012, C-364/11 El Kott a.o. ECLLI:EU:C:2012:826
AG 13 Sep. 2012 ECLI:EU:C:2012:569
*  interpr. of Dir. 2004/83 Qualification I, Art. 12(1)(a)

*  ref. from F! varosi Bir6sag, Hungary, 11 July 2011

*  The cessation of protection or assistance from organs or agencies of the UN other than the UNHCR ‘for any reason’
includes the situation in which a person who, after actually availing himself of such protection or assistance, ceases to
receive it for a reason beyond his control and independent of his volition. It is for the competent national authorities of the
MS responsible for examining the asylum application made by such a person to ascertain, by carrying out an assessment of
the application on an individual basis, whether that person was forced to leave the area of operations of such an organ or
agency, which will be the case where that person’s personal safety was at serious risk and it was impossible for that organ
or agency to guarantee that his living conditions in that area would be commensurate with the mission entrusted to that
organ or agency.
The fact that a person is ipso facto ‘entitled to the benefits of the directive’ means that that MS must recognise him as a
refugee within the meaning of Article 2(c) of the directive and that person must automatically be granted refugee status,
provided always that he is not caught by Article 12(1)(b) or (2) and (3) of the directive.

I CJEU 17 Feb. 2009, C-465/07 Elgafaji ECLIL:EU:C:2009:94
ECLI:EU:C:2008:479

* interpr. of Dir. 2004/83 Qualification I, Art. 2(e)+15(c)
*  ref. from Raad van State, Netherlands, 17 Oct. 2017

*  Art. 15(c) OD must be interpreted as meaning that the existence of a serious and individual threat to the life or person of an
applicant for subsidiary protection is not subject to the condition that that applicant adduce evidence that he is specifically
targeted by reason of factors particular to his personal circumstances. The existence of such a threat can exceptionally be
considered to be established where the degree of indiscriminate violence characterising the armed conflict taking place
(assessed by the competent national authorities before which an application for subsidiary protection is made, or by the
courts of a Member State to which a decision refusing such an application is referred) reaches such a high level that
substantial grounds are shown for believing that a civilian, returned to the relevant country or, as the case may be, to the
relevant region, would, solely on account of his presence on the territory of that country or region, face a real risk of being
subject to that threat.

! CJEU 25 Jan. 2018, C-473/16 F. ECLI:EU:C:2018:36
AG 5 Oct. 2017 ECLIL:EU:C:2017:739
* interpr. of Dir. 2011/95 Qualification II, Art. 4

*  ref. from Szegedi Kozigazgatasi és Munkaiigyi Birdsag, Hungary, 29 Aug. 2016

*  Art. 4 must be interpreted as meaning that it does not preclude the authority responsible for examining applications for
international protection, or, where an action has been brought against a decision of that authority, the courts or tribunals
seized, from ordering that an expert’s report be obtained in the context of the assessment of the facts and circumstances
relating to the declared sexual orientation of an applicant, provided that the procedures for such a report are consistent
with the fundamental rights guaranteed by the Charter, that that authority and those courts or tribunals do not base their
decision solely on the conclusions of the expert’s report and that they are not bound by those conclusions when assessing
the applicant’s statements relating to his sexual orientation.
Art. 4 read in the light of Art. 7 of the Charter, must be interpreted as precluding the preparation and use, in order to assess
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the veracity of a claim made by an applicant for international protection concerning his sexual orientation, of a
psychologistGspertreport, the purposeof whichis, on the basisof projectivepersonalitytests,to providean indication of
the sexual orientation of that applicant.

1 CJEU 4 Oct. 2018, C-56/: Fathi ECLI:EU:C:2018:80:
AG 25 July 201t ECLI:EU:C:2018:62
* interpr. of Dir. 2011/9 Qualification I, Art. 9

seealson 2.3.1

*  ref. from Administrativen sad Sofia-grad, Bulgaria, 3 Feb. 2017

*  Art. 9is to beinterpretedthat the prohibition to act againsta statereligion consideredo be criminal in accordancewith
the national law of the applicantOsountry of origin constitutean act of persecutionf theseactsare in practice punishei
with imprisonment.

1 CJEU 8 May 2014, C-604/: H.N. ECLI:EU:C:2014:30.
AG 7 Jan. 201 ECLI:EU:C:2013:71.
* interpr. of Dir. 2004/8 Qualification |

*  ref. from Supreme Court, Ireland, 27 Dec. 2012

*  The QD doesnot precludea national procedural rule under which an application for subsidiary protection may be
consideredonly after an application for refugeestatushas beenrefused,providedthat: (1) it is possibleto submitthe
application for refugee status and the application for subsidiary protection at the sametime and, (2) the nationa
proceduralrule doesnot giverise to a situationin whichthe applicationfor subsidiaryprotectionis considerednly after
an unreasonable length of time, which is a matter to be determined by the referring court.

I CJEU 31 Jan. 2017, C-573, Lounani ECLI:EU:C:2017:7:
AG 31 May 201t ECLI:EU:C:2016:38
* interpr. of Dir. 2004/8 Qualification I, Art. 12(2)(c)+12(3)

*  ref. from Conseil d'ftat, Belgium, 11 Dec. 2014

*  Article 12(2)(c)QD | mustbe interpretedas meaningthat it is not a prerequisitefor the groundfor exclusionof refuget
statusspecifiedn that provisionto be heldto be establishedhat an applicantfor internationalprotectionshouldhavebeer
convicted of one of the terrorist offences referred to in Article 1(1) of Decision 2002/475/JHA on combating terrori
Article 12(2)(c)and Article 12(3)QD | mustbe interpretedas meaningthat actsconstitutingparticipationin the activities
of a terrorist group, suchas thoseof which the defendanin the main proceedingavas convicted mayjustify exclusionof
refugeestatus,eventhoughit is not establishedhat the personconcerneccommitted attemptedo commitor threatenedo
commita terrorist act as definedin the resolutionsof the United Nations Security Council. For the purposesof the
individual assessmerntf the factsthat may be groundsfor a finding that there are seriousreasonsfor consideringthat a
personhasbeenguilty of actscontraryto the purposesand principlesof the United Nations,hasinstigatedsuchactsor has
otherwiseparticipatedin suchacts,thefactthatthat personwasconvicted by the courtsof a MemberState,on a chargeof
participationin the activitiesof a terrorist groupis of particular importance asis a finding that that personwasa membe
of theleadershipof that group,andthereis no needto establishthat that personhimselfor herselfinstigateda terrorist act
or otherwise participated in it.

! CJEU 9 Feb. 2017, C-560/ M. ECLIEU:C:2017:10
AG 3 May 201¢ ECLI:EU:C:2016:32
* interpr. of Dir. 2004/8 Qualification I, Art. 4

*  ref. from Supreme Court, Ireland, 5 Dec. 2014

*  Theright to be heard, as applicablein the contextof Qualification I, doesnot require, as a rule, that, where nationa

legislation, suchas that at issuein the main proceedingsprovidesfor two separateprocedurespone after the other, for
examining applications for refugee status and applications for subsidiary protection respectively,the applicant for
subsidiaryprotectionis to havethe right to an interviewrelating to his applicationand the right to call or cross-examir
witnesses when that interview takes place.
An interview must nonethelesse arranged where specific circumstancesyelating to the elementsavailable to the
competenguthority or to the personalor generalcircumstance whichthe applicationfor subsidiaryprotectionhasbeer
made,renderit necessaryn order to examinethat applicationwith full knowledgeof the facts,a matterwhich s for the
referring court to establish.

1 CJEU 14 May 2019, C-391/. M. a.o. ECLI:EU:C:2019:41
AG 12 June 201 ECLI:EU:C:2018:48
* interpr. of Dir. 2011/9 Qualification II, Art. 14(4)+(6)

*  joined case with C-77/17 and C-78/17.
*  ref. from Nejvys’ sprivn’ soud, Czechia, 13 Feb. 2017

*  Consideratiorof Art. 14(4)to (6) of QD Il hasdisclosedho factor of sucha kind asto affectthe validity of thoseprovision:
in the light of Art. 78(1) TFEU and Art. 18 of the Charter of Fundamental Rights of the European Union.

1 CJEU 22 Nov. 2012, C-277/: M.M. ECLI:EU:C:2012:74.
AG 26 Apr. 201: ECLI:EU:C:2012:25
* interpr. of Dir. 2004/8 Quialification I, Art. 4(1)

*  ref. from High Court, Ireland, 6 June 2011

*  Therequirementhat the MS concerneccooperatewith an applicantfor asylum,as statedin the secondsentencef Article
4(1)QD, cannotbe interpretedas meaningthat, wherea foreign national requestssubsidiaryprotectionstatusafter he has
beenrefusedrefugeestatusand the competennational authority is mindedto reject that secondapplication as well, the
authority is on that basisobliged B before adoptingits decisionb to inform the applicantthat it proposesto reject his
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application and notify him of the arguments on which it intends to base its rejection, so as to enable him to make known his
views in that regard.

However, in the case of a system such as that established by the national legislation at issue in the main proceedings, a
feature of which is that there are two separate procedures, one after the other, for examining applications for refugee status
and applications for subsidiary protection respectively, it is for the national court to ensure observance, in each of those
procedures, of the applicant’s fundamental rights and, more particularly, of the right to be heard in the sense that the
applicant must be able to make known his views before the adoption of any decision that does not grant the protection
requested. In such a system, the fact that the applicant has already been duly heard when his application for refugee status
was examined does not mean that that procedural requirement may be dispensed with in the procedure relating to the
application for subsidiary protection. See also C-560/14 (M).

CJEU 24 Apr. 2018, C-353/16 M.P. ECLIL:EU:C:2018:276
AG 24 Oct. 2017 ECLL:EU:C:2017:795
interpr. of Dir. 2004/83 Qualification I, Art. 2(e)+15(b)

ref. from Supreme Court, UK, 22 June 2016

Art. 2(e) and 15(b) OD I read in the light of Art. 4 of the Charter, must be interpreted as meaning that a third country
national who in the past has been tortured by the authorities of his country of origin and no longer faces a risk of being
tortured if returned to that country, but whose physical and psychological health could, if so returned, seriously deteriorate,
leading to a serious risk of him committing suicide on account of trauma resulting from the torture he was subjected to, is
eligible for subsidiary protection if there is a real visk of him being intentionally deprived, in his country of origin, of
appropriate care for the physical and mental after-effects of that torture, that being a matter for the national court to
determine.

CJEU 18 Dec. 2014, C-542/13 M’Bodj ECLI:EU:C:2452
AG 17 July 2014 ECLI:EU:C:2014:2133
interpr. of Dir. 2004/83 Qualification I, Art. 28429

ref. from Grondwettelijk Hof, Belgium, 17 Oct. 2013

Art. 28 and 29 do not require a MS to grant the social welfare and health care benefits provided for in those measures to a
TCN who has been granted leave to reside in the territory of that MS under national legislation, which allows a foreign
national who suffers from an illness occasioning a real risk to his life or physical integrity or a real risk of inhuman or
degrading treatment to reside in that MS, where there is no appropriate treatment in that foreign national’s country of
origin or in the third country in which he resided previously, unless such a foreign national is intentionally deprived of
health care in that country.

To be read in close connection with C-562/13 [Abdadi] ruled on the same day by the same composed CJEU.

CJEU 17 July 2014, C-481/13 Qurbani ECLL:EU:C:2014:2101
AG 17 July 2014 ECLI:EU:C:2014:2101
interpr. of Dir. 2004/83 Qualification I, Art. 14(6)

interpr. of Refugee Convention [art. 31]

ref. from Oberlandesgericht Bamberg, Germany, 9 Sep. 2013

Although the Court accepted in Bolbol (C-31/09) and El Karem (C-364/11) that it had jurisdiction to interpret the
provisions of the Geneva Convention to which EU law made a renvoi, it must be noted that the present request for a
preliminary ruling contains no mention of any rule of EU law which makes a renvoi to Article 31 of the Geneva Convention
and, in particular, no mention of Article 14(6) of Directive 2004/83. The point should also be made that the present request
contains nothing which suggests that the latter provision is relevant in the case in the main proceedings. Therefore, the
Court rules that it has no jurisdiction to reply to the questions..

CJEU 13 Sep. 2018. C-369/17 Shajin Ahmed ECLI:EU:C:2018:713
interpr. of Dir. 2011/95 Qualification II, Art. 17(1)(b)
ref. from Fovarosi Kozigazgatasi és Munkaiigyi Birosag, Hungary, 16 June 2017

Article 17(1)(b) must be interpreted as precluding legislation of a MS pursuant to which the applicant for subsidiary
protection is deemed to have ‘committed a serious crime’ within the meaning of that provision, which may exclude him from
that protection, on the basis of the sole criterion of the penalty provided for a specific crime under the law of that MS. It is
for the authority or competent national court ruling on the application for subsidiary protection to assess the seriousness of
the crime at issue, by carrying out a full investigation into all the circumstances of the individual case concerned.

CJEU 26 Feb. 2015, C-472/13 Shepherd ECLILLEU:C:2015:117
AG 11 Nov. 2014 ECLI:EU:C:2014:2360
interpr. of Dir. 2004/83 Qualification I, Art. 9(2)+12(2)

ref. from Bayerisches Verwaltungsgericht Miinchen, Germany, 2 Sep. 2013

This case is about an American soldier who works at maintenance on helicopters and fears that he contributes to the
commission of war crimes. So, he deserts the army and applies for asylum in Germany expecting to be prosecuted in the
USA. The Court restricts the issue to the interpretation of desertion in the context of persecution and does not elaborate on
the definition of ‘war crimes’.

The Court states that the factual assessment which it is for the national authorities alone to carry out, under the supervision
of the courts, in order to determine the situation of the military service concerned, must be based on a body of evidence
capable of establishing, in view of all the circumstances of the case, particularly those concerning the relevant facts as they
relate to the country of origin at the time of taking a decision on the application and to the individual position and personal
circumstances of the applicant, that the situation in question makes it credible that the alleged war crimes would be
committed. Further, the refusal to perform military service must constitute the only means by which the applicant for
refugee status could avoid participating in the alleged war crimes, and, consequently, if he did not avail himself of a
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procedurefor obtaining conscientiousobjector status, any protection under Article 9(2)(e) is excluded,unlessthat
applicant proves that no procedure of that nature would have been available to him in his specific situation.
Article 9(2)(b)and (c) mustbeinterpretedas meaningthat, in circumstancesuchasthosein the main proceedingsit doe:
notappearthatthe measuresncurredby a soldierbecausef his refusalto performmilitary service suchastheimpositior
of a prisonsentencer dischargefrom the army, maybe consideredhavingregardto the legitimateexercisepy that State
of its right to maintainan armedforce, so disproportionateor discriminatoryas to amountto acts of persecutiorfor the
purpose of those provisions.

1 CJEU 24 June 2015, C-373, T. ECLI:EU:C:2015:41
AG 11 Sep. 201 ECLI:EU:C:2014:221
*  interpr. of Dir. 2004/8 Quialification 1, Art. 21(2)+(3)

*  ref. from Verwaltungsgerichtshof Baden WYrttemberg, Germany, 2 July 2013

* A residencepermit, oncegrantedto a refugee,may be revoked,either pursuantto Article 24(1) QD, wherethere are
compellingreasonsof national securityor public order, or pursuantto Article 21(3), wherethereare reasonsto apply the
derogation from the principle of non-refoulement laid down in Article 21(2).

Supportfor a terrorist organisation(included on the list annexedto Council CommonPosition 2001/931/CFSPof 27
DecembeR001on theapplicationof specificmeasureso combatterrorism), mayconstituteoneof the Ocompellingeason
of national securityor public orderQwithin the meaningof Article 24(1) QD, evenif the conditionssetoutin Article 21(2;
QD are not met.In order to be ableto revoke,on the basisof Article 24(1) QD, a residencepermitgrantedto a refugeeon
the groundthat that refugeesupportssucha terrorist organisation,the competentuthoritiesare neverthelessbliged to
carry out, underthe supervisiorof the national courts,an individual assessmertf the specificfactsconcerningthe action:
of both the organisation and the refugee in question.

Wherea MS decidesto expela refugeewhoseresidencepermithasbeenrevoked but suspendshe implementatiorof thai
decision, it is incompatiblewith that directive to deny accessto the benefitsguaranteedby Chapter VIl of the same
directive, unless an exception expressly laid down in the directive applies.

! CJEU 7 Nov. 2013, C-199/: X, Y, Z ECLI:EU:C:2013:72
AG 11 July 201: ECLI:EU:C:2013:47.
* interpr. of Dir. 2004/8 Quialification I, Art. 9(1)(a)+10(1)(d)

*  ref. from Raad van State, Netherlands, 27 Apr. 2012

*  JoinedcasesC-199,200,201/12.Thecourt ruled on theissuewhetherhomosexuals for the the assessmerf the ground:
of persecution - may be regarded as being members of a social group.
Art. 10(1)(d)mustbe interpretedas meaningthat the existenceof criminal laws, suchasthoseat issuein eachof the case
in the main proceedingswhich specificallytarget homosexualssupportsthe finding that thosepersonsmustbe regardec
as forming a particular social group.
Article 9(1), read togetherwith Article 9(2)(c), mustbe interpretedas meaningthat the criminalisationof homosexuahcts
per sedoesnot constitutean act of persecutionHowever,a term of imprisonmentvhich sanctionshomosexuahcts anc
whichis actually appliedin the countryof origin which adoptedsuchlegislationmustbe regardedas beinga punishmer
which is disproportionate or discriminatory and thus constitutes an act of persecution.
Article 10(1)(d), read togetherwith Article 2(c), mustbe interpretedas meaningthat only homosexuahcts which are
criminal in accordancewith the national law of the Member Statesare excludedfrom its scope.Whenassessingan
applicationfor refugeestatus the competenauthoritiescannotreasonablyexpectjn order to avoidtherisk of persecutior
the applicantfor asylumto concealhis homosexualityn his countryof origin or to exercisereservein the expressiorof his
sexual orientation.

1 CJEUS Sep. 2012, C-71/ Y. &Z. ECLI:EU:C:2012:55
AG 19 Apr. 201: ECLI:EU:C:2012:22.
* interpr. of Dir. 2004/8 Qualification I, Art. 2(c)+9(1)(a)

*  joined case with C-99/11
*  ref. from Bundesverwaltungsgericht, Germany, 2 Mar. 2011

* 1. Art. 9(1)(a) QD meansthat not all interferencewith the right to freedomof religion which infringes Article 10(1) EU
Charter is capable of constituting an Oact of persecution® within the meaning of that provision of the QD;
b there may be an act of persecution as a result of interference with the external manifestation of that freedom, ¢
b for the purposeof determiningwhetherinterferencewith the right to freedomof religion which infringes Article 10(1)
EU Charter may constitutean Oacbf persecution@he competentauthoritiesmustascertain,in the light of the persona
circumstancesf the personconcernedyhetherthat person,asa result of exercisingthat freedomin his countryof origin,
runs a genuinerisk of, inter alia, beingprosecutedr subjectto inhumanor degradingtreatmentor punishmenby one of
the actors referred to in Article 6 QD. B
2. Article 2(c) QD mustbe interpretedas meaningthat the applicantOfear of being persecuteds well foundedif, in the
light of the applicantOpersonalcircumstancesthe competentuthoritiesconsiderthat it mayreasonablybe thoughtthat,
upon his return to his country of origin, he will engagein religious practiceswhich will exposehim to a real risk of
persecutionIn assessingan application for refugeestatuson an individual basis, those authorities cannotreasonabl
expect the applicant to abstain from those religious practices.

1.3.2 CJEU pending cases on Qualification for Protection

! CJEU C-901/1! BRD

% interpr. of Dir. 2011/9 Qualification I, Art. 2(f)+15(c)

*  ref. from Verwaltungsgerichtshof Baden-WYrttemberg, Germany, 29 Nov. 2019

*  Ontheissuewhethersubsidiaryprotectionin termsof facing a real risk of sufferingseriousharm can be dependingn a

NEAIS 2020/2 (June) Newsletter on European Asylum Issues D for Ju 11




New

NEAIS 202072 E—

1.3.2: Qualification for Protection: Jurisprudence: CJEU pending cases

minimum number of civilian casualties and deaths in the country of origin.

CJEU C-238/19 E.Z.
AG 28 May 2020 ECLI:EU:C:2020:404
interpr. of Dir. 2011/95 Qualification II, Art. 9(2)+(3)

ref. from Verwaltungsgericht Hannover, Germany, 20 Mar. 2019

On the issue of refusal to perform military service. Is the connection, within the meaning of Art. 9(3) in conjunction with
Art. 2(d) of QD II between persecution by virtue of prosecution or punishment for refusal to perform military service and
the reason for persecution, already established in the case where prosecution or punishment is triggered by refusal?

CJEU C-91/20 L.W.
interpr. of Dir. 2011/95 Qualification II, Art. 3+23(2)

Is Art. 3 to be interpreted as meaning that it precludes a provision enacted by a MS to the effect that the unmarried minor
child of a person who has been granted refugee status must be granted refugee status derived from that person (that is to
say, protection as a _family member of a refugee) even in the case where that child — by virtue of the other parent — is, in
any event, also a national of another country which is not the same as the refugee’s country of origin and the protection of
which that child is able to avail itself of?

Is Art. 23(2) to be interpreted as meaning that the restriction whereby the entitlement of family members to claim the
benefits referred to in Art. 24 to 35 of that directive is to be granted only as far as is compatible with the personal legal
status of the family member prohibits the minor child from being granted refugee status derived from the person recognised
as a refugee?

Also, is it material whether or not it is possible and reasonable for the child and its parents to take up residence in the
country of which the child and the mother are nationals, the protection of which they are able to avail themselves of and
which is not the same as the refugee’s (father’s) country of origin, or is it sufficient that family unity in Germany can be
maintained on the basis of the rules governing the right of residence?

CJEU C-616/19 M.S. a.o.
interpr. of Dir. 2011/95 Qualification IT
ref. from High Court, Ireland, 16 Aug. 2019

Ireland is not bound by the Qualification Directive II. Is art. 25 of the Asylum Procedures Directive (2005/85)to be
interpreted so as to preclude a member state which is not bound by QD II (2011/95) but is bound by Dublin III (Reg.
604/2013), from adopting legislation which deems inadmissible an application for asylum by a third country national who
has previously been granted subsidiary protection by another member state?

CJEU C-255/19 O.A.
AG 30 Apr. 2020 ECLI:EU:C:2020:342
interpr. of Dir. 2004/83 Qualification I, Art. 2(e)+7+11

ref. from Upper Tribunal, UK, 26 Mar. 2019

Is ‘protection of the country of nationality’ within the meaning of Art. 11(1)(e) and 2(e) of OD I to be understood as state
protection? Is the effectiveness or availability of protection to be assessed solely by reference to the protective acts or
functions of state actors or can regard be had to the protective acts or functions performed by private (civil society) actors
such as families and/or clans? Are the criteria governing the ‘protection inquiry’ that has to be conducted when
considering cessation in the context of Art. 11(1)(e), the same as those to be applied in the Art. 7 context?

CJEU C-768/19 S.E.

interpr. of Dir. 2011/95 Qualification II, Art. 2(j)

ref. from Bundesverwaltungsgericht, Germany, 15 Aug. 2019

On the meaning of family member of a minor who has subsidiary protection.

CJEU C-507/19 X.T.
interpr. of Dir. 2011/95 Qualification II, Art. 12(1)(a)
ref. from Bundesverwaltungsgericht, Germany, 3 July 2019

On the question whether a stateless Palestinian is no longer granted protection or assistance of the UNRWA, is account to
be taken from a geographical perspective solely of the respective field of operation (Gaza Strip, Jordan, Lebanon, Syria,
West Bank) in which the stateless person had his actual residence upon leaving the area of operations of the UNRWA (in
this case: Syria), or also of further fields of operation belonging to the area of operations of the UNRWA?

1.3.3 ECtHR Judgments and decisions on Qualification for Protection

ECtHR 25 Feb. 2020, 68377/17 A.S.N. v. NL
no violation of ECHR, Art. 3

Joined case with 530/18. The applicants are Afghan nationals and Sikhs who used to live in Afghanistan. The family applied
for asylum in the Netherlands, telling the Dutch authorities that they had left Afghanistan after one of the applicant’s sister
had been kidnapped while on the way to the Gurdwara (Sikh temple) and that her brother had received a ransom demand
signed by the Taliban and had then himself disappeared. The Dutch authorities rejected both the initial and a subsequent
asylum application, which decisions were upheld in court. Main point was that the applicants’ account of events lacked
credibility and that they had not made a plausible case for believing that they feared persecution.

The ECtHR concludes that the general situation in Afghanistan cannot be deemed such that any removal there would
necessarily breach Art. 3 of the Convention, and that the situation of Sikhs in Afghanistan cannot be deemed such that they

ECLI:CE:ECHR:2020:0225JUD006837717
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belongto a groupthatis systematicallyexposedo a practiceof ill-treatment. The Court alsofindsthatin this presentcase
the severitythresholdhasnot beenmetin the presentcase.Moreover,it hasalso not beenestablishedhat the caseis sc
very exceptional that the humanitarian grounds against removal are compelling.

ECtHR 14 Jan. 2020, 75953, D. a.0. v. ROM ECLI:CE:ECHR:2020:0114JUD007595:
no violation o ECHR, Art. 2

Thecaseconcernedan order for the expulsionto Irag of an Iragi national following his convictionin Romaniafor having
facilitated the entry to Romaniaof terrorists. The Court held that the general evidencesubmittedby the applicant was
accompaniedy verylittle informationabouthis individual circumstancesndfailed to demonstratén practical termsthat
therewasa direct link betweenhis convictionin Romaniaand the likelihood of his being subjectedn Iraq to treatmen
contraryto Art. 2 and 3 ECHR.Theactionsfor whichthe applicanthad beenconvictedin Romaniahad not takenplacein
Iraqi territory and had no direct link with terrorism. Therewerethereforeno seriousor provengroundsto believethatif he
were returned to Iraq, the applicant would run a real risk of being subjected to treatment in breach of Art. 2 and 3
TheCourt notedthattheremediesavailableto theapplicantto challengethe expulsionorder did not havesuspensiveffect
which wasincompatiblethe CourtOgase-lawin respectof Art. 13. The Court consideredhat the complaintsunderArt. 6
(right to a fair hearing)and8 (right to respectfor private and family life) were manifestlyill-founded.However the Cour
decidedto continueto indicateto the Governmen{Rule 39 of the Rulesof Court) not to sendthe applicantbackto Iraq
until such time as the judgment became final or the Court gave another ruling on the subject.

ECtHR 20 Feb. 2020, 5115/ M.A. a.0. v. BUL ECLI:CE:ECHR:2020:0220JUDO000511¢&
violation of ECHR, Art. 2

Theapplicantsare Uighur Muslimfrom China. All applicantsarrived in Bulgaria from Turkey,wheretheyhad beenliving
sinceleavingChina. Theapplicantssubsequentlgppliedfor asylumbutthe Bulgarian StateRefugee#\gencyrejectedtheir
applicationswhichwereupheldin court. TheBulgarian AdministrativeCourt foundthat the applicantshad not shownthat
theyhad beenpersecutedor that theywereat risk. The StateAgencyfor National Securityin January2018orderedtheir
expulsionon national security grounds.Applicationsfor judicial review of that decisionwere dismissed.The Suprem
AdministrativeCourt concludedhat the StateAgencyfor National Securityhad convincinglyshownthat theycould posea
threat to BulgariaOsational security owing to, among other things, links with the East Turkistan Islamic Movemer
(ETIM), which was considered to be a terrorist group.

TheECtHRstartswith pointingoutthatit is consciouf thedifficultiesfacedby Statesn protectingtheir populationsfrom
terrorist violence. However, even where, as in this case, a personis alleged to have connectionswith terrorist
organisationsthe Conventiorprohibitsin absolutetermstorture or inhumanor degradingtreatmentor punishmentThus
if substantialgroundshave beenshownfor believingthat an individual would face a real risk of being subjectedto
treatmentcontraryto Art. 3 if removedo anotherState the responsibilityof the ContractingStateto safeguarchim or her
against such treatment is engaged in the event of expulsion or extradition.

ECtHR 3 Dec. 2019, 29343/ N.M. v. RUS ECLI:CE:ECHR:2019:1203JUD002934:
violation of ECHR, Art. 3

Theapplicantan Uzbekistamational living in Russiawas chargedwith religious crimesby the authoritiesin Uzbekistar
Subsequentljhe wasdetainedin Russiapendinghis extradition. The Court haspreviouslyestablishedhat the individuals
whoseextraditionwassoughtby the Uzbekauthoritieson chargesof religiously or politically motivatedcrimesconstitute:
vulnerablegroupsfacing a real risk of treatmentcontrary to Art. 3 of the Conventionin the eventof their removalto
Uzbekistanlt is apparentthat the applicanthas substantialgroundsfor believingthat he faceda real risk of ill-treatmen
in UzbekistanThereforthe Courtsholdsthat therewouldbe a violation of Art. 3 of the Conventiorif the applicantwereto
be returned to Uzbekistan.

ECtHR 2 June 2020, 49773/ S.A.v. NL ECLI:CE:ECHR:2020:0602JUD004977%
no violation o ECHR, Art. 3

The applicant, allegedlyfrom Sudan filed severaltimesan asylumapplicationin The Netherlands All his claims were
rejected.In appealthe domesticcourt ruled that the applicantOstatementsthat if returnedto Sudanhe would be at risk of
being perceivedas an opponentto the regime as he belongedto the Tunjur, a non-Arab ethnic group associatedwith
Darfuri rebel groups, lacked credibility in particular regarding his country of origin.

ECtHR 27 June 2013, 71680, A.v. SWE ECLI:CE:ECHR:2013:0627JUD007168(
no violation o ECHR, Art. 3

Theeight casesconcerneden Iragi nationalshavingappliedfor asylumin SwedenTheir applicationshad beenrejectec
andthe ECtHR notedthat the Swedishauthoritieshad givenextensivaeasonsfor their decisions The Court further notec
that the generalsituationin Irag was slowly improving, and concludedthat it was not so seriousas to causeby itself a
violation of art. 3 in the event of a personOs return to the country.

Theapplicantsin two of the casesallegedto be at risk of beingvictimsof honour-relatedcrimes,and the Court foundthat
the eventsthat had led the applicantsto leavelraqg stronglyindicatedthat theywould be in dangeruponreturn to their
hometowns.The Court also foundtheseapplicantsunableto seekprotectionfrom the authoritiesin their homeregionsof
Iraq, nor would any protection provided be effective,given reports that OhonoukillingsOwere being committedwith
impunity. However, thesetwo applicants were consideredable to relocate to regions away from where they were
persecutedy a family or clan, astribes and clanswereregion-basegowersand therewasno evidenceo showthat the
relevantclansor tribesin their caseswere particularly influential or powerfulor connectedvith the authoritiesor militia
in Iraq. Furthermore,the two applicantswere both SunniMuslims and there was nothing to indicate that it would be
impossibleor evenparticularly difficult for themto find a placeto settlewheretheywould be part of the majority or, in any
event, be able to live in relative safety.

The applicantsin the other six caseswere Iragi Christians whom the Court consideredable to relocate to the three
northern governoratesof Dahuk, Erbil and Sulaymaniyahforming the Kurdistan Regionof northernliraqg. Accordingto
international sourcesthis region wasa relatively safearea wherethe rights of Christianswere generallybeingrespecte
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and large numbersof this group had already found refuge. The Court pointedto the preferentialtreatmentgivento the
Christian group as comparedto otherswishingto enterthe Kurdistan Region,and to the apparentavailability of identity
documentdor that purpose Neitherthe generalsituationin thatregion,includingthat of the Christian minority, nor any of
the applicants@ersonalcircumstancesndicatedthe existenceof a risk of inhumanor degradingtreatment.Furthermore
therewas no evidenceto showthat the generalliving conditionswould not be reasonablethe Court notingin particular
thattherewerejobsavailablein Kurdistanandthat settlerswould haveaccesgo healthcare aswell asfinancial and othel
support from UNHCR and local authorities.

ECtHR 19 Dec. 2017, 60342/ A. v. Russia ECLI:CE:ECHR:2017:1219JUD0060342
no violation o ECHR, Art. 342

The applicantwas an Iranian national who applied for asylumin 2009, claiming to have beenimprisonedand torturec
after taking part in a demonstrationThis application was rejectedas the Swissauthoritiesfound his accountnot to be
credible. In a subsequentsylum application he claimedto have convertedto Christianity while in Switzerlandanc
therefore to be at risk of death penalty for apostasy if returned to Iran.

TheCourt referredto the domesticauthoritiesthat had foundthat, evenassuminghe applicantOsonversiorto be genuin
and lasting, Christian convertswould only facea real risk of ill-treatmentuponreturn to Iran if manifestingheir faith in a
mannerthat would lead to thembeing perceivedas a threat to the Iranian authorities. That required a certain level of
public disclosurewhich wasnot foundto be the casefor the applicantwhowasan ordinary memberof a Christian circle.
His casewasthuscontrastedwith the situationwhereit wasestablishedhat the personsconcernedveredeeplycommitte
to their faith and consideredpublic practice of it essentialto preservetheir religious identity (cf. CJEU 5 Sep2012,C
-71/11 and C-99/11, Y and Z).

Astherewereno indicationsthat the two setsof domestiqroceedingsn whichthe applicanthad beenexaminedn persor
were flawed, and having regard to the reasoningof the Swissauthoritiesand the reports on the situation of Christiar
converts in Iran, the Court found no grounds to consider the domestic authorities® assessment inadequate.

ECtHR 7 Jan. 2014, 58802/ A.A.v.CH ECLI:CE:ECHR:2014:0107JUD0058802
violation of ECHR, Art. 3

The applicantwas a Sudanesasylumseeker claiming to originate from the region of North Darfur. He allegedto have
fled his village after it had beenattackedand burntdownby the Janjaweednilitia that hadkilled his fatherand manyothet
inhabitants, and mistreated himself.

The ECtHR notedthat the securityand humanrights situationin Sudanis alarming and has deterioratedin the last few
months.Political opponentsof the governmentare frequently harassed,arrested, tortured and prosecuted,such risk
affecting not only high-profile people, but anyone merely suspected of supporting opposition movements.
Astheapplicanthad beena membeiof the Darfur rebelgroup SLM-Unityin Switzerlandfor severalyears,the Court notec
that the Sudanesegovernmentmonitors activities of political opponentsabroad. While acknowledgingthe difficulty in
assessingcasesconcerningsur place activities, the Court had regard to the fact that the applicant had joined the
organisationseveralyearsbeforelaunchinghis presentasylumrequestwhenit was not foreseeabldor him to apply for
asyluma secondime.In view of theimportanceof art. 3 andtheirreversiblenatureof the damagethat resultsif therisk of
ill-treatment materialises,the Court preferredto assesshe claim on the groundsof the political activities effectivel
carried out by the applicant. As he might at leastbe suspecteaf beingaffiliated with an oppositionmovementthe Court
foundsubstantialgroundsfor believingthat he would be at risk of beingdetained,nterrogatedand tortured on arrival at
the airport in Sudan.

ECtHR 15 Jan. 2015, 18039, A.A.v. FRA ECLI:CE:ECHR:2015:0115JUD001803¢
violation of ECHR, Art. 3

Caseof deportationto Sudan.Theapplicantwasan asylumseekeoriginating from the SouthDarfur regionand belonging
to a non-Arabtribe. He had arrived in Francein October2010,was arrestedand issuedwith a removalorder, release!
and then rearrested a number of times. He lodged an asylum application in June 2011.

The applicantstatedthat one of his brothershad joined the JEM oppositionmovemenin Sudan,and that he himselfhac
sharedthe movement@geasbut refusedto beinvolvedin its armedactivities.He allegedthat the Sudanesauthoritieshac
interrogatedand tortured him severaltimesin order to extractinformationaboutJEM. A medicalcertificate producedby
the applicant was brief, yet giving credibility to his allegations of ill-treatment, and the French governmenthad not
commentedn this certificate. TheapplicantOallegationto havebeengivena prison sentencdor providing supportto the
Sudaneseppositionforceswasnot supportedby any documentbut the Court consideredhis asreflectingthe fact that the
Sudanese authorities were convinced of the applicantOs involvement in a rebel movement.

Asto the inconsistenciedn the applicantOsaccount,the ECtHR held that his descriptionof eventsin Sudanhad remainet
constantboth before the Court itself and before the French asylumoffice OFPRA. Only the chronologywas differing
slightly, and the Court statedthat merediscrepancyin the chronologicalaccountwasno major inconsistencynoting that
the asylumapplicationhad beenexaminedn the acceleratedprocedurewith little time left for the applicantto preparehis
case. Thus, the decisive part of the applicantOs account was credible.

Referringto its previousfinding of the humanrights situationin Sudanas alarming, particularly as regards political
opponentgA.A.v. Switzerland,7 January2014,58802/12) the Court consideredhe applicantto be at seriousrisk of ill-
treatment both as belonging to an ethnic minority and because of his supposed links with an opposition group.

ECtHR 5 Nov. 2019, 32218/: A.A.v.CH ECLI:CE:ECHR:2019:1105JUD003221¢
violation of ECHR, Art. 3

The applicantwas an asylumseekerof Hazara ethnicity who had fled Afghanistanafter convertingto Christianity. The
Swissauthoritieshadrejectedhis applicationastheyfoundthat he would not be exposedo seriousharmin Afghanistaras
a resultof his conversionThe Court notedthat accordingto internationalsourcesAfghanswho had becomeChristiansor
were suspecteaf conversionwould be exposedo a risk of persecutiorby variousgroupsin Afghanistanjncluding State
persecutiorresultingin the deathpenalty.lt foundthat the Swissauthorities,while acceptingthe applicantOsonversior
had not considerechis practice of the Christian faith sincehis baptismor howhe could, if returned,continueto practiseit
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in Afghanistan.The domesticauthoritieshad merely presumedhat he would have an internal protectionalternative by
living in Kabul with his unclesand cousinsas his conversionwas not knownto theserelatives. This implied that the
applicantwould be obligedto changehis social conductby confiningit to a strictly private level and would thus haveto
live a life of deceitand could be forcedto renouncecontactwith other Christians.The SwissFederal AdministrativeCourt
had thus not engaged in a sufficiently serious examination of the consequences of the applicantOs conversion.

! ECtHR 24 July 2014, 34098/ A.A. a.o.v. SWE ECLI:CE:ECHR:2014:0724JUD003409¢
*  no violation o ECHR, Art. 3

*  Theapplicantswerefour Somalicitizens,a father and his three children born in 1990,1994 and 1997. Theyapplied for
asylumin Swedenglaiming to be membersof the Sheikalclan and havinglived togetherin southernSomaliasince 1999
TheSwedishauthorities,referring to languageanalysisandto their variousexplanationsaswell as A.A.Oseveralpasspor
stampdrom Somalilandand northernSomalia,foundit muchmorelikely that theyhadbeenliving in Somalilandfor years
before leaving for Sweden, and that they could consequently be returned there.

While there were no indicationsthat the applicantshad any affiliations with the majority Isaaq clan in Somaliland,the
ECtHR found strong reasonsto questionthe veracity of the applicantsGccountof their origin in southernSomaliaanc
their denial of any ties with northern Somalia.Theycould thereforebe expectedo provide a satisfactoryexplanationfor
the discrepanciesllegedby the Swedishauthorities.Suchexplanationhad not beenprovided,and the Court further notec
that the applicantshad not contestedhe findingsof the languageanalystbeforethe domesticauthorities,and that A.A. hac
providedcontradictorystatements@bouta crucial eventand had beenvagueaboutthe situationin southernand centra
Somalia.

Againstthis backgroundthe Court was satisfiedthat the assessmerty the Swedishauthoritiesthat the applicantsmus
have beenformer residentsof Somalilandbeforeleaving Somalia,was adequateand sufficiently supportedby relevan
materials.At the sametime the Court notedthe intentionto removethe applicantsdirectly to Somaliland,and that a frest
assessmenwvould have to be made by the Swedishauthorities in casethe applicants should not gain admittanceto
Somaliland. Their deportation to Somaliland would therefore not involve a violation of art. 3.

! ECtHR 3 Apr. 2014, 68519/ A.AM.v. SWE ECLI:CE:ECHR:2014:0403JUD006851¢
*  no violation o ECHR, Art. 3

*  Theapplicantwasan Iraqi SunniMuslimoriginating from Mosul. Despitecertain credibility issuesconcerningan allegec
arrestwarrant andin absentiagjudgmentthe ECtHR considerechim to be at real risk of ill-treatmentby al-Qaedain Iraq
due to his refusal to apologise for offensive religious statements and to having had an unveiled woman in his emj
Basedon considerationssimilar to thosein W.H.v. Sweden(8 April 2015,49341/10),however the Court foundthat the
applicantwouldbe ableto relocatesafelyin KRI. Thereforehis deportationwould notinvolvea violation of art. 3 providec
that heis not returnedto parts of Iraq situatedoutsideKRI. Onedissentingudge consideredhis to be insufficientin order
to comply with the guarantees for internal relocation as required under the CourtOs case law.

1 ECtHR 15 Jan. 2015, 80086/ A.F.v. FRA ECLI:CE:ECHR:2015:0115JUD008008¢
*  violation of ECHR, Art. 3

*  Caseof deportation(similar to A.A.v. France, 15 January2015,18039/11).Theapplicantwasa Sudanes@asylumseeke

who submitted that he risked ill-treatment on account of his ethnic origin and his supposed links with the JEM mo
The French asylum authorities had consideredhis statementson both ethnicity and region of origin as evasiveanc
confusedput the ECtHR notedthat they had failed to statethe groundsfor their finding as to the lack of credibility. The
Court consideredhe applicantOaccountof ill-treatmentdueto his supposedinks with JEM to be particularly detailedanc
compatible with the international reports available on Sudan,and it was supportedby a medical certificate. The
inconsistencieseferredto by the Frenchgovernmentverethereforenot sufficientto castdoubton the factsallegedby the
applicant. A secondasylumapplicationmadeby him undera falseidentity did also not discreditall his statementdefore
the Court.
Giventhe suspicionsof the SudaneseauthoritiestowardsDarfuris havingtravelled abroad, the Court consideredt likely
that the applicantwould attract their unfavourableattention.Due to his profile and the generalisedacts of violencebeinc
perpetratecagainstmember®of the Darfur ethnicgroups,deportationof the applicantto Sudarwould exposehim to risk of
ill-treatment in violation of art. 3.

1 ECtHR 12 Jan. 2016, 13442 A.G.R.v.NL ECLI:CE:ECHR:2016:0112JUD0013442

*  no violation o ECHR, Art. 3
x joined case with: 25077/06; 46856/07; 8161/07; 39575/06

*  Thesefive casesconcernedAfghanasylumseekeravho had beenexcludedfrom refugeestatusunderart. 1F of the UN
RefugeeConventiondue to their past activities as more or less high ranking officers in the former Afghan army or
intelligence service until the collapse of the communistregime in 1992. They claimed that their forcible return to
Afghanistan would expose them to a real risk of ill-treatment. B
In A.G.R.v. NL (12 January2016,13442/08)the Court found,apart from the applicantOsinsubstantiatedlaims, nothinc
in the casefile specificallyindicating whether,and if sowhy, the Mujahideenwould havebeeninterestedn the applican
on allegedoccasionsn 1992 and 1995. 1t further found no tangible elementshowingthat the applicanthad since 200
attractedthe negativeattentionof any governmentabr non-governmentabody or any private individual in Afghanistar
The Court further notedthat since2010the UNHCRhasno longer classifiedpeoplewho haveworkedfor the KhAD/WAL
underthe former Afghanregimeas one of the specificcategoriesof personsexposedo a potentialrisk of persecutionn
Afghanistan.

Asto thegeneralsecuritysituationin Afghanistanthe Courtdid notfind thattherewasa generalsituationof violencesuct
that there would be a real risk of ill-treatment simply by virtue of an individual being returned to Afghanistan.

! ECtHR 30 May 2017, 23378/ A.l. v.CH ECLI:CE:ECHR:2017:0530JUD002337¢
*  violation of ECHR, Art. 3+2
*  Theapplicantwasa Sudanes@ational who appliedfor asylumin Switzerlandin 2012.During his stayin Switzerlandhe
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had been an active member of two organisations opposing the current government of Sudan.

TheCourt confirmedits previousfindingsthat the humanrights situationin Sudarnwasalarming, in particular for political
opponentsandthat it had further deterioratedsince2014. Individuals suspecteaf beingmembersr supportersof rebe
groups, are still being arrestedand tortured, suchrisk of ill-treatment not solely affecting high-profile opponents pul
everyoneopposingor being suspectedf opposingthe Sudaneseaegime. That regime was also known to carry oul
surveillance of opposition activities abroad

Despitethe fact that the Court did not find it substantiatedhat the Sudanesauthoritieshad shownany interestin the
applicantwhile hewasstill in Sudananduntil his arrival to Switzerlandthe Court acceptedhat he had beenactivelyanc
increasinglyinvolvedin the oppositiongroups during his stay as an asylumseekerin that country. Given the risk for
everyonesuspectedf opposingtheregime,andthe surveillanceof political opponentsabroad,it couldnotbe excludedhat
theapplicanthad attractedthe attentionof theintelligenceservicesThus,therewerereasonableggroundsto believethat he
would risk being arrested and tortured on arrival in the airport of Khartoum.

ECtHR 29 Oct. 2015, 44095/ AL (X.W.) v. RUS ECLI:CE:ECHR:2015:1029JUD004409¢
violation of ECHR, Art. 2+3

TheapplicantChinesenationalhad beenarrestedin Russiaon suspicionof havingmurdereda policemanin China. It was
undisputedhat therewasa substantialand foreseeableisk that, if deportedto China, he mightbe giventhe deathpenalty
aftertrial onthecapital chargeof murder.Referringto previousjudgmentsoncerninghe evolvinginterpretationof arts. 2
and 3 asregardsthe permissibilityof the deathpenalty,as well as to RussiaOsommitmentso abolishthe deathpenalty
the Court concludedthat the applicantOforcible return to Chinawould exposehim to a real risk of treatmentcontrary to
arts. 2 and 3. Russiawas held to haveviolated art. 3 on accountof the applicantOsolitary confinemenin a detentiol
centre for aliens, and on account of the detention conditions in a police station where he had been held for two d:

ECtHR 5 July 2016, 29094/ A.M. v. NL ECLI:CE:ECHR:2016:0705JUD002909<
no violation o ECHR, Art. 3

No violation of art. 13 in conjunctionwith art. 3 dueto the absenceof a secondevel of appealswith suspensiveffectin
asylum cases. No violation of ECHR art. 3 in case of deportation to Afghanistan.

TheCourtreiteratedthatwherea complaintconcerngisk of treatmentcontraryto art. 3, the effectivenesef the remedyfor
the purposesof art. 13 requiresimperativelythat the complaintbe subjectto independentand rigorous scrutiny by a
nationalauthority andthat this remedyhasautomaticsuspensiveffect. Therefore therequirementf art. 13 musttakethe
form of a guaranteeand not of a merestatemenof intentor a practical arrangementSinceappealto the RegionalCourtin
the Netherlandshas automaticsuspensiveffect,and given the powersof this appeal court in asylumcases,a remed:
complying with these requirements had been at the applicantOs disposal.

The samerequirementsapply when consideringthe questionof effectivenessn the contextof exhaustionof domesti
remediesunderart. 35(1). A further appealto the AdministrativeJurisdiction Division could thereforenot be regardedas
an effectiveremedythat mustbe exhaustedor the purposesof art. 35(1). At the sametime, however,art. 13 doesnol
compelStatesto setup a secondevel of appealwhenthe first level of appealis in compliancewith the abovementione
requirementsThus,art. 13 hadnotbeenviolated.No violation of art. 3 wasfoundin caseof deportationof the applicantto
Afghanistan The Court referredto the applicantOaccountof his activitiesand situationin Afghanistarsincethefall of the
communistregime in 1992. It held that there was no indication that he had attracted negative attention from any
governmentabr non-governmentabodyor any private individual in Afghanistanon accountof his pastactivitiessincehis
departurefrom the countryin 2002. The Court further notedthat UNHCR doesnot include personsnvolvedin the formel
communistregime or Hezb-e Wahdatin their potential risk profiles in respectof Afghanistan.Finally, neither the
applicantOsiazaraorigin nor the generalsecuritysituationin Afghanistarwas consideredas constitutingthe basisof a
real risk of ill-treatment.

ECtHR 23 Oct. 2018, 61689/ A.N. a.o. v. RUS ECLI:CE:ECHR:2018:1023JUD006168¢
violation of ECHR, Art. 3

TheapplicantUzbekistarand Tajikistannationalsclaimedthat the requestecdextraditionto their countriesof origin woulc
expose them to risk of ill-treatment.

The Court referred to its previouscaselaw holding that individuals whoseextradition was soughtby Uzbekor Tajik
authorities on chargesof religiously or politically motivatedcrimes constitutevulnerable groups facing a real risk of
treatmentcontrary to art. 3. As the presentapplicantshad in the extradition and expulsion casesconsistentlyanc
specificallyarguedthat they had beenprosecutedor religious extremismand faceda risk of ill-treatment, the Russial
authoritieshad at their disposalsufficientlysubstantiateaomplaints.The Court would thereforehaveto examinewhethe
the authorities had dischargedtheir obligation to assessthese claims adequately.Referring to the national courts!
simplistic rejectionsof the claims,and to their reliance on assurancesrom the Tajik and Uzbekauthoritiesdespitetheir
formulationin standardterms,the Court foundthat they had failed to assesghe claims adequatelythroughreliance on
sufficientrelevantmaterial. In its independenexaminatiorof the claimsthe Court foundno basisfor a conclusionthat the
criminal justice systemof Tajikistan or Uzbekistanor the specific treatmentof personsprosecutedfor religiously anc
politically motivatedcrimes had improved. Removalof the applicants would therefore exposethemto a real risk of
treatment contrary to art. 3.

ECtHR 19 Apr. 2018, 46240/ A.S. v. FRA ECLI:CE:ECHR:2018:0419JUD004624(
no violation o ECHR, Art. 3

TheapplicantMoroccannational had beensentencedo severnyears@mprisonmentor involvementn conspiracyto carry
out terrorist attacksin France, Morocco and other countries.In that connectionhe had beendeprivedof his acquirec
French nationality and expelledto Morocco where he was arrestedand placedin detention.The Court observedthal
Morocco had takenaction to preventrisks of torture and inhumanand degradingtreatment thus distinguishingthe case
from M.A. v. France(9373/15) Thenatureof the applicantOsonvictionexplainedwhy he mightbe subjectedo control anc
supervisorymeasuren his return to Morocco, suchmeasuresiot amountingipso facto to treatmentcontrary to art. 3.
TheCourt notedthat despitehis releaseand contactswith a lawyertheapplicanthadfailed to presentany evidencesuchas
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medicalcertificatesto showthat his conditionsof detentionhad exceededhe severitythresholdrequiredfor violation of
art. 3. He had also not presentecany evidenceto provethat personspresentedas his accompliceshad sustainednhumar
or degradingtreatment.As the French authoritieshad deportedthe applicantto Morocco despitean ECtHR indicatior
underRule 39, art. 34 had beenviolated.Moreover,the Court held that by servingthe expulsionorder on the applicanton
the day of his release,yet more than one month after the order had beenissued,and deporting him immediatelyupor
release, the authorities had given him insufficient time effectively to request interim measures from the Court.

1 ECtHR 16 Apr. 2013, 17299/ Aswat v. UK ECLI:CE:ECHR:2013:0416JUD001729¢
*  violation of ECHR, Art. 3

*  An allegedinternational terrorist who had beendetainedin the UK pendingextradition to the USA claimedthat suct
extraditionwould not be compatiblewith art. 3. Thecasewasoriginally processedogetherwith Babar Ahmada.o.v. UK
(24027/07) but was adjournedin order to obtain further information. The Court distinguishedthis casefrom the formel
one,dueto the severityof the applicantOmentalhealthcondition.In light of the medicalevidenceherewasa real risk that
extraditionwouldresultin a significantdeteriorationof the applicantOmentaland physicalhealth,amountingto treatmen
in breachof art. 3. The Court pointedto his uncertainfuture in an undeterminednstitution, possiblythe highly restrictive
regimein the Osupermaxyfison ADX Florence,and to the differentand potentially more hostile prison environmenthar
the high-security psychiatric hospital in the UK where the applicant was currently detained.

] ECtHR 19 Dec. 2013, 11161/ B.K.A. v. SWE ECLI:CE:ECHR:2013:1219JUD0011161
*  no violation o ECHR, Art. 3

*  Theapplicantwasan Iragi citizen,a SunniMuslimfrom Baghdad He claimedto be at risk of persecutiorbecauséne hac
workedas a professionalsoldier in 2002-03during the SaddamHusseinregime and had beena memberof the BaOal
party, and because of a blood feud after he had accidentally shot and killed a relative in Iraq.

The ECtHR first consideredthe generalsituationin Irag, and referred to international reports attestingto a continuet
difficult situation, including indiscriminate and deadly attacks by violent groups, discrimination and heavy-hande
treatmentby authorities.In the CourtOsiew, though,it appearedhat the overall situationhasbeenslowlyimprovingsince
the peakin violencein 2007,and the Court sawno reasonto alter the positiontakenin this respectfour yearsagoin the
caseof F.H. v. Sweden(20 January 2009, 32621/06).It noted that the applicant had not claimed that the genera
circumstance®n their ownwould precludereturn, but assertedhat this situationtogetherwith his personalcircumstance
would put him at risk of treatment prohibited by art. 3.

As regards the applicantOgersonalsituation, the Court noted that the SwedishMigration Court had found his story
coherentand detailed. TheCourt consideredormer membersf the BaOatlparty and the military to beat risk todayonlyin
certain parts of Iraq and only if someotherfactorsare at hand,suchasthe individual havingheld a prominentpositionin
either organisation.Giventhelong time passedsincethe applicantleft theseorganisationsand the fact that neitherhe nor
his family had receivedany threatsbecauseof this involvementor manyyears,the Court foundno indication of risk of ill-
treatmenton this account.However,it did acceptthe SwedisiCourtOsssessmertf therisk of retaliation andill-treatmen
from his relatives as part of the blood feud, noting that it may be very difficult to obtain evidence in such matters.

Whilethe applicantwasthusat risk of treatmentcontraryto art. 3, the Court acceptedhe domesticauthorities@nding that
thesethreatsweregeographicallylimited to Diyala and Baghdadandthat hewouldbe ableto settlein anotherpart of Iraq,
for instancein Anbar the largest provincein the country.In a dissentingopinion, one of the judgesheld this finding to
reflect a failure to test the requisite guarantees in connection with internal relocation of applicants under art. 3.

! ECtHR 10 May 2016, 49867/ Babajanov v. TUR ECLI:CE:ECHR:2016:0510JUD0049867
*  violation of ECHR, Art. 3

*  Violation of ECHR arts. 3 and 5. The caseconcernedthe allegedillegal deportationof an Uzbekasylumseekerfrom
Turkeyto Iran. Theapplicanthadfled Uzbekistarin 1999dueto fear of persecutiorbecauséneis a Muslim. Travellingvia
Tajikistan, Afghanistanand Pakistanhe had stayedin Iran as an asylumseekerfrom 2005 to 2007 before fleeing for
Turkey.

The applicantclaimedthat in SeptembeP008 he had beenarrestedand placedin detentionalong with 29 other asylun
seekersdrivento the borderand deportedto Iran. The Governmensubmittedthat the applicanthad beendeportedto Iran
as a Osafethird country®Oin accordancewith domesticlaw following an assessmenof his asylum claim. He hac
subsequently entered Turkey illegally again and was currently living in hiding there.

TheCourt limited its examinatiorto ascertainingwhetherthe Turkishauthoritieshad fulfilled their proceduralobligations
underart. 3. It foundit establishedhat the applicantwas an asylumseekemresidinglegally in Turkeyon the day of his
deportation,and that he had beendeportedto Iran in the absenceof a legal procedureproviding safeguardsagains
unlawful deportationand without a proper examinationof his asylumclaim. As the applicant had adducedevidenc
capableof provingthat therewere substantialgroundsfor believingthat, if deportedto Iran with therisk of refoulemento
Uzbekistanhe would be exposedo a real risk of treatmentcontrary to art. 3, the Turkishauthoritieshad beenunderan
obligation to addresshis argumentsand carefully assessthe risk of ill-treatment. In the absenceof such rigorous
examinationof the applicantOslaim of a risk of ill-treatmentif removedto Iran or to Uzbekistanhis deportationto Iran
had amounted to a violation of art. 3.

Whilefinding no needfor a separateexaminatiorof the samefactsunderart. 13, andthatthe applicantdid not havevictim
statusas regards his complaintsof a current threat of deportationfrom Turkey, the Court held that his detentionin
connection with the deportation in 2008 had been in violation of art. 5 (1) and (2).

! ECtHR 10 Apr. 2012, 24027/( Babar Ahmad v. UK ECLI:CE:ECHR:2012:0410JUD0024027%
*  no violation o ECHR, Art. 3

*  |n a caseconcerningsix allegedinternationalterrorists who havebeendetainedin the UK pendingextraditionto the USA
the Court held that neithertheir conditionsof detentionat a Osupermaxisonin USA (ADX Florence)nor the lengthof
their possiblesentencegmandatorysentencef life imprisonmenwithout the possibility parole for one of the applicants
and discretionary life sentences for the others) would make such extradition a violation of art. 3.

! ECtHR 20 Mar. 1991, 15576/ Cruz Varas v. SWE ECLI:CE:ECHR:1991:0320JUD001557¢
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*

no violation o ECHR, Art. 3

Recognizinghe extra-territorial effectof Art. 3 similarly applicableto rejectedasylumseekersfinding no Art. 3 violation
in expulsionof Chileannationaldeniedasylum,notingthat risk assessmeritty StateParty mustbe basedon factsknownat
time of expulsion.

ECtHR 22 June 2006, 24245, D.v. TUR

violation of ECHR, Art. 3

Deportationof womanapplicantin view of the awaiting executionof severecorporal punishmentn Iran would constitutt
violation of Art. 3, as suchpunishmentvould inflict harmto her personaldignity and her physicaland mentalintegrity;
violation of Art. 3 would also occur to her husbandand daughter,given their fear resulting from the prospectiveill-
treatment of D.

ECLI:CE:ECHR:2006:0622JUD002424¢

ECtHR 11 July 2017, 43538/ E.P.v. NL ECLI:CE:ECHR:2017:0711JUD004353¢
no violation o ECHR, Art. 3

joined case with 63104/11; 72586/11; 77691/11; 41509/12 and 46051/13.

No violation of art 3 in caseof forcible return to Afghanistan Casesdeclaredinadmissibleby a Committeg(similar to M.
M. a.o. v. Netherlands (16 May 2017, 15993/09).

ECtHR 15 Jan. 2015, 68900, Eshonkulov v. RUS ECLI:CE:ECHR:2015:0115JUD006890(C
violation of ECHR, Art. 3

Caseof violation of art 3: extraditionto Uzbekistan]argely similar to Fozil Nazarovv. Russia(11 Dec.2014,74759/13)
Violation of art. 5(1)(f) and art. 5(4) dueto detentionof the applicantpendingexpulsion.Violation of art. 6(2) on accoun
of the wording of the extraditiondecision,amountingto a declarationof the applicantOguilt prejudgingthe assessmeruf
the facts by the Uzbekistani courts.

ECtHR 23 Mar. 2016, 43611/, F.G.v. SWE
violation of ECHR, Art. 3

An Iranian is refusedasylumin Swederand facesexpulsionto Iran. The Chamberof the Court is divided (4-3) as to the
guestionwhetherthe applicantrisks religious persecutiorin Iran and the caseis referredtot the Grand Chamber(2 June
2014).

No violation of ECHRarts. 2 and 3 on accountof the applicantOpolitical pastif hewereto be deportedto Iran. However
thereis a violation of ECHRarts. 2 and 3 in caseof return to Iran withoutan ex nuncassessmertf the consequencest
the applicantOs conversion.

In contrastto the Chamberjudgmentl16 January2014,which observedhat the applicanthad expresslystatedbeforethe
domesticauthoritiesthat he did not wishto rely on his religious conversionas a groundfor asylum,the Grand Chambe
notedthat the Swedishauthoritieshad becomeawarethat therewasan issueof the applicantOsur placeconversionWhile
he did rely on his conversionin his appealto the Migration Court, and his conversionto Christianity had not beer
guestionedduring the appeal, the Migration Court had not consideredthis issue further and did not carry out an
assessmermtf therisk thathe mightencounterasa resultof his conversionuponreturnto Iran. Thus,despitebeingaware
of the applicantOsonversionand that he might thereforebelongto a group of personswho, dependingon variousfactors
could be at risk of ill-treatment, the Swedishauthorities had not carried out a thorough examinationof the applicantC
conversionthe seriousnessf his beliefs,and howheintendedto manifesthis Christianfaith in Iran if deported Moreover
the conversionhad not been considereda OnewcircumstanceQustifying a re-examinationof the case. The Swedis
authorities had therefore never made an assessmentf the risk that the applicant might encounteras a result of his
conversionin caseof return to Iran. The Court concludedthat the applicant had sufficiently shownthat his claim for
asylum on the basis of his conversion merits an assessment by the national authorities.

In light of the special circumstancef this case,the Grand Chamberquite extensivelystatedthe general principles
regardingthe assessmendf applicationsfor asylum,mainly focusingon the proceduraldutiesincumbenton Statesunde!
ECHRarts. 2 and 3. Whileit is in principle for the applicantto submit,as soonas possible his claim for asylumwith the
reasonsin supportof it, and to adduceevidencecapableof proving substantialgroundsfor believingthat deportatior
wouldimply a real risk of ill-treatment,in relation to claimsbasedon a well-knowngeneralrisk the obligationsunderarts.
2 and 3 entail that Stateauthoritiescarry out an assessmerdf that risk of their own motion.Giventhe absolutenature of
therights guaranteedunderarts. 2 and 3, this also appliesif a Stateis madeawareof factsrelating to a specificindividual
that could exposehim to a risk of ill-treatment,in particular in situationswherethe authoritieshavebeenmadeawarethat
the asylumseekemay, plausibly,be a memberof a group systematicallyexposedo a practice of ill-treatmentand there
are serious reasons to believe in the existence of that practice and in his or her membership of the group concerr

ECtHR 11 Dec. 2014, 74759/ Fozil Nazarov v. RUS ECLI:CE:ECHR:2014:1211JUDO007475¢
violation of ECHR, Art. 3

Caseof extraditionor administrativeremovalto UzbekistanTheapplicantwasan Uzbekcitizenwho had beenaccusef
criminal offences relating to prohibited religious activities in Uzbekistan.

Referringto its previouscaselaw, the Court consideredthe generalhumanrights situationin Uzbekistaralarming, with
the practiceof torture againstpersonsn police custodybeingdescribedas Osystematied Oindiscriminate@ndtherewas
no concrete evidenceof any fundamentalimprovement.Personscharged with membershipof a religious extremis
organisation and terrorism, like the applicant, were at an increased risk of ill-treatment.

While the failure to seekasylumimmediatelyafter arrival in anothercountry might be relevantfor the assessmertf the
credibility of the applicantOsllegations,it was not possibleto weighthe risk of ill-treatmentagainstthe reasonsfor the
expulsion.The Russiangovernmenhad not put forward anyfactsor argumentcapableof persuadinghe Courtto reacha
different conclusionfrom that madein similar past cases.Due to the available material disclosinga real risk of ill-
treatmentto personsaccusedf criminal offencedike thosewith which the applicantwas charged,and to the absenceof

ECLI:CE:ECHR:2016:0323JUD0043611
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sufficientsafeguardgo dispelthis risk, it wasconcludedhat the applicantOforcible return to Uzbekistanwould give rise
to a violation of art. 3.

1 ECtHR 17 Apr. 2014, 39093/: Gayratbek Saliyev v. RUS ECLI:CE:ECHR:2014:0417JUDO003909:2
*  violation of ECHR, Art. 3

*  The applicantwas a Kyrgyz citizen of Uzbekethnicity, wantedin Kyrgyzstanfor violent offencesallegedly committe:

during inter-ethnicriots in 2010.He wasdetainedpendingextradition,andreleasedn 2013.His applicationfor asylumin
Russia had been refused.
Consideringthe widespreacdand routine useof torture and otherill-treatmentby law-enforcemenagenciesn the souther
part of Kyrgyzstanin respectof membersf the Uzbekcommunityto which the applicantbelonged the impunity of law
enforcemenbfficersand the absenceof sufficientsafeguarddor the applicantin the requestingcountry,the ECtHR founc
it substantiatedhat he wouldfacea real risk of ill-treatmentif returnedto KyrgyzstanThatrisk wasnot consideredo be
excludedby diplomaticassurancesrom the Kyrgyzauthorities,as invokedby Russia Art. 3 would thereforebe violatedin
case of his extradition to Kyrgyzstan. Also violation of art. 5(4) due to length of detention appeal proceedings.

! ECtHR 3 Dec. 2013, 28127/ Ghorbanov a.o. v. TUR ECLI:CE:ECHR:2013:1203JUD0028127
*  violation of ECHR, Art. 3

*  Theapplicantswere19 Uzbekcitizenswhohadbeenrecognisedasrefugeesdy the UNHCRbothin Iran andin Turkey,anc

the Turkishauthoritieshadissuedthemasylum-seekerardsas well astemporaryresidencepermits.Nonethelesgheyhac
been summarily deported from Turkey to Iran twice in 2008.
While the complaintthat theyhad beenat risk of further deportationfrom Iran to Uzbekistarhad beendeclaredmanifestl
ill-foundedby the ECtHRasthe applicantshad beenliving in Iran asrecognisedefugeedor severalyearsbeforeentering
Turkey,this complaintconcernedhe circumstance®f their deportationfrom Turkey.The Court held thesecircumstance
to havecausedeelingsof despairandfear as theywereunableto takeany stepto preventtheir removalin the absenceof
proceduralsafeguardsandthe Turkishauthoritieshad carried out the removalwithoutrespectfor the applicantsGtatusas
refugeesor for their personalcircumstancesn that mostof the applicantswere children who had a stablelife in Turkey
Thus,the Court concludedhat the sufferinghad beensevereenoughto be categorisedas inhumantreatment.Violation of
Art. 3, 5(1) and 5(2).

!  ECtHR 9 Apr. 2013, 70073/] H. &B.v. UK ECLI:CE:ECHR:2013:0409JUD007007%
no violation o ECHR, Art. 3
joined case with: 44539/11

*  Both casesconcernedhe removalto Kabul of failed Afghanasylumseekersvho had claimedto be at risk of ill-treatmen
by Taliban in Afghanistandue to their past work as a driver for the UN and as an interpreter for the US forces
respectively.The UK Governmentwas proposingto removethe applicantsdirectly to Kabul, and the casestherefore
essentiallydeal with the adequacyof Kabul as an internal flight alternative. It had not beenclaimedthat the level of
violencein Afghanistanwas suchthat any removal there would necessarilybreach ECHR art. 3. The Court found no
evidenceo suggesthat thereis a generalsituationof violencesuchthat therewould be a real risk of ill-treatmentsimply
by virtue of being returned to Afghanistan.
TheCourt pointedto the disturbingpicture of attackscarried out by the Talibanand otherarmedanti-governmentorcesin
Afghanistanon civilians with links to the international community with targetedkilling of civilians associatedwith, or
perceivedas supporting the AfghanGovernmenbr the internationalcommunity Thus,the Court quotedreportsaboutan
Oalarmindrendf the assassinatiomf civilians by anti-governmenforces,and the continuingconductof a campaignof
intimidation and assassinationAt the sametime the Court consideredhat thereis insufficientevidenceat the presentime
to suggesthat the Taliban havethe motivationor the ability to pursuelow level collaboratorsin Kabul or other areas
outside their control.
H. hadleft the Wardakprovinceasan infantand had movedto Kabul wherehe hadlived mostof his life with his family. He
hadworkedas a driver for the UN in Kabul betweer2005and 2008.Like the UK authorities,the ECtHRfoundno reasor
to suggeseitherthat he had a high profile in Kabul suchthat he would remainknownthereor that he would be recognise
elsewhere in Afghanistan as a result of his work.
B. haduntil early 2011workedasaninterpreterfor the USforcesin Kunar provincewith no particular profile, andhadnot
submittedany evidenceor reasonto suggesthat he would be identifiedin Kabul or that he would cometo the advers
attentionof the Taliban there. The Court pointedout that the UK Tribunal had found him to be an untruthful witnessanc
found no reasonto departfrom this finding of fact. As regardsB.Oslaim that he would be unableto relocateto Kabul
becauséhe would be destitutethere,the ECtHR notedthat he is a healthysingle male of 24 years,and foundthat he hac
failed to submitevidencesuggestinghat his removalto Kabul, an urbanareaunderGovernmentontrol wherehe still has
family members including two sisters, would be in violation of art. 3.

! ECtHR 27 Apr. 1997, 24573/ H.L.R. v. FRA ECLI:CE:ECHR:1997:0427JUD002457:

*  no violation o ECHR, Art. 3

*  Finding no violation of Article 3 in caseof expulsionof a citizenof Columbiaastherewasno ‘relevantevidencebdf risk of
ill-treatment by non-state agents, whereby authorities 'are not able to obviate the risk by providing adequate prote

! ECtHR 23 Feb. 2012, 27765/ Hirsi v. ITA ECLI:CE:ECHR:2012:0223JUD002776E

*  violation of ECHR, Art. 3

*  For thefirst timethe Court appliedArticle 4 of Protocolno. 4 (collectiveexpulsion)in the circumstancef alienswhowere
not physicallypresenton the territory of the State,but in the high seas.ltaly wasalso held responsiblefor exposingthe
aliensto a treatmentin violation with article 3 ECHR,as it transferredthemto Libya 'in full knowledgeof the facts'anc
circumstances in Libya.

! ECtHR 5 Sep. 2013, 61204/ l.v. SWE ECLI:CE:ECHR:2013:0905JUD0061204
*  violation of ECHR, Art. 3

NEAIS 2020/2 (June) Newsletter on European Asylum Issues D for Ju 19




NEAIS 2020/2 E—

1.3.3: Qualification for Protection: Jurisprudence: ECtHR Judgments

A family of Russiarcitizensof Checherorigin appliedfor asylumin Swederand submittedthat theyhad beentorturedin
Chechnya and were at risk of further ill-treatment upon return to Russia.

Despitethe current situationin Chechnyathe ECtHR considersthe unsafegeneralsituation not sufficiently seriousto
conclude that the return of the applicants to Russia would amount to a violation of art. 3.

As far asthe applicants@ndividual situationis concernedthe ECtHR notesthat the Swedishauthoritiesdid not as suct
questionthat Mr. | had beensubjectedto torture. However,they had found that he had not establishedwith sufficien
certainty why he had beensubjectedto it and by whom, and had thus found reasonto questionthe credibility of his
statementdn line with the Swedistauthorities,the ECtHRfindsthat the applicantshadfailed to makeit plausiblethat they
would face a real risk of ill-treatment.

However the Court emphasisethat the assessmerdf a real risk for the personsconcernednustbe madeon the basisof
all relevantfactorswhich mayincreasetherisk of ill-treatment.Due regard shouldbe givento the possibilitythata numbe
of individual factors may not, when consideredseparately,constitutea real risk, but when taken cumulativelyanc
considered in a situation of general violence and heightened security, the same factors may give rise to a real risl
It wasnotedthat Mr. | hassignificantandvisible scarson his body,andthe medicalcertificatesheld that the woundscoulc
be consistent with his explanationsas to both timing and extentof the ill-treatment. Thus,in caseof a body searchin
connectiorwith his possibledetentionand interrogation by the FSB or local law-enforcemenbfficials uponreturn, thest
would immediatelyseethat Mr. | has beensubjectedto ill-treatmentin recentyears,which could indicate that he took
activepart in the secondwar in ChechnyaTakingthosefactorscumulatively,n the specialcircumstancesf the case the
Court finds that there were substantialgroundsfor believing that the applicantswould be exposedto a real risk of
treatment contrary to art. 3 if deported to Russia.

ECtHR 28 Mar. 2013, 2964/. I.K. v. AUT
violation of ECHR, Art. 3

The applicant was a Russianof Chechenorigin, claiming that his removalto Russiawould exposehim to risk of ill-
treatmentas his family had beenpersecutedn ChechnyaHis father had beenworking the security servicesof formet
separatistPresidentMaskarov,and had beenmurderedin 2001. The applicantclaimedto havebeenarrestedfour times
threatenedand at leastonceseverelybeatenby Russiansoldiersin the courseof an identity checkin 2004. Togetherwith
his mother, he left Chechnyain 2004 and applied for asylumin Austria later that year. Both asylumapplicationswere
dismissed.

Whilethe applicanthadwithdrawnhis appeal,allegedlydueto wronglegal advice,his motherwasrecognisedas a refuget
and grantedasylumin appealproceedingsn 2009.The Austrianauthoritiesdid not, in the applicantOsubsequenasylun
proceedingsexaminethe connectionsbetweenhis and his motherOsases but held that his reasonsfor flight had beet
sufficiently thoroughly examined in the first proceedings.

The ECtHRwas not persuadedhat the applicantOgrievancehad beenthoroughlyexaminedand thereforeassessethis
casein the light of the domesticauthorities@indingsin his motherOsasewhich had acceptecher reasonsfor flight as
credible. Therewasno indicationthat the applicantwould be at a lesserrisk of persecutioruponreturn to Russiathan his
mother, and the alternative of staying in other parts of Russia had been excluded in her case as well.

In addition to the assessmentf the applicantOidividual risk, the Court observedhe regularly occurring humanrights
violations and the climate of impunityin Chechnyanotwithstandinghe relative decreasen the activity of armedgroups
andthe generallevel of violence.The Court referredto is numerougudgmentdinding violationsof ECHR arts. 2 and 3,
and to reports about practicesof reprisals and collective punishmentof relatives and suspectedsupportersof allegec
insurgents as well as occurrences of targeted human rights violations.

Whiletherewerethussubstantialgroundsto believethat the applicantwouldfacea real risk of treatmentcontraryto art. 3
if returned to Russia his mentalhealthstatus(describedas post-traumaticstressdisorderand depressionwas not founc
to amount to such very exceptional circumstances as required to raise a separate issue under art. 3.

ECtHR 18 Jan. 2018, 21417, I.K.v.CH ECLI:CE:ECHR:2018:0118JUD0021417
no violation o ECHR, Art. 3

Theapplicantwasa SierraLeoneamationalwhoseapplicationfor asylumhadbeenrejectedasthe Swissauthoritiesfounc
that his statements about his homosexuality were not credible.

The Court pointedout that sexualorientation was a fundamentafacet of an individual®sdentity and awarenessand in
consequencéndividuals submittinga requestfor international protection basedon their sexualorientation cannot be
requiredto hideit. Noting, however that both the administrativeand the judicial authoritiesin Switzerlandhad foundthat
the applicantOstatementslid not meetthe requirementsf plausibility, and that the documentsroducedby him did not
call thatfinding into question the Court consideredhat he had not adducedsufficientevidencecapableof proving that he
would be exposed to a real risk.

ECtHR 17 Apr. 2014, 20110/ Ismailov v. RUS ECLI:CE:ECHR:2014:0417JUD002011C
violation of ECHR, Art. 3

Theapplicantwasan Uzbekcitizenwhoseextraditionto Uzbekistarhad beenrequestedTheextraditionrequesthad beer
refused, and in parallel proceedings his application for asylum in Russia was refused.

TheECtHRheld the generalhumanrights situationin Uzbekistarto be Oalarming@he practiceof torture in police custod:
being describedas Osystematieid Oindiscriminate@nd confirmedthat the issueof ill-treatmentof detaineegemainsa
pervasiveand enduringproblem.As to the applicantOpersonalsituation, the Court observedhat he waswantedby the
Uzbekauthorities on chargesof participating in a bannedreligious extremistorganisation, Othdslamic Movementof
Uzbekistan@nd a terrorist organisation,00Ozbekisttstomiy Harakati®and that he washeld to be plotting to destroythe
constitutionalorder of UzbekistanThe Court referredto variousinternationalreportsandits ownfindingsin a numberof
judgmentspointingto therisk of ill treatmentwhich couldarisein similar circumstancesTheforcedreturn to Uzbekistar
in theform of expulsionor otherwise wouldthereforegiverise to a violation of art. 3. Alsoviolation of art. 5 (1)(f) and (4)
on account of detention and unavailability of any procedure for judicial review of the lawfulness of detention.

ECtHR 23 Aug. 2016, 59166/ J.K. a.0.v. SWE ECLI:CE:ECHR:2016:0823JUD005916¢

ECLI:CE:ECHR:2013:0328JUD000296¢

20

Newsletter on European Asylum Issues D for Ju NEAIS 2020/2 (Jun




—_— NEAIS 2020/2

1.3.3: Qualification for Protection: Jurisprudence: ECtHR Judgrr

*  violation of ECHR, Art. 3

*  |n contrastto the Chamberjudgment4 June2015], the Grand Chamberheld Swederio bein violation of ECHRart. 3 in
caseof deportationof the applicantsto Irag. In addition to assessinghe concretecomplaint,the Court provided an
extensive account of the general principles for the examination of cases concemiregfjoulementinder art. 3.
Theapplicantswerea married coupleand their sonborn in 2000. Theyappliedfor asylumin Swederin 2010and 2011
respectivelyclaiming to be at risk of persecutionby al-Qaedadue to the fact that the husbandhad run a businessin
Baghdadwith exclusivelyUS Americanclients. Before leaving Iraq, the family had already beentarget of a numberof
attacks.The Court consideredhe applicants@ccountof eventsas beinggenerallycoherentcredible and consisteniith
relevantcountryof origin information.While therewerediffering viewsasto the veracityof the applicants@xplanationsof
continuedattacksor threatsagainstthemafter 2008,the Court did notfind it necessaryo resolvethis disagreemenasthe
domestic decisions did not appear to have entirely excluded a continuing risk from al-Qaeda after 2008.
Sincethe applicantshad previouslybeensubjectedo ill-treatmentby al-Qaeda,the Court held that there was a strong
indication that theywould continueto be at risk from non-Stateactorsin Iraq. Giventhat the deficitsin both capacityanc
integrity of the Iraqi securityand legal systemhaveincreasedand the generalsecuritysituationhasclearly deterioratet
since 2011-12when the Swedishauthorities had decidedon the asylum cases,the Court did not considerthe Iraqi
authoritiesas being able to provide the applicantswith effectiveprotectionagainstthreatsby al-Qaedaor other private
groups.Asthe StateQability to protecthasbeendiminishedthroughoutirag, internal relocationwasnot a realistic optior
in the applicantsO case.

! ECtHR 11 July 2000, 40035/ Jabari v. TUR ECLI:CE:ECHR:2000:0711JUD004003¢
*  violation of ECHR, Art. 3
*  Holding violation of Article 3 in case of deportation that would return a woman who has committed adultery to Irar
! ECtHR 5 Sep. 2013, 886/ K.A.B. v. SWE ECLI:CE:ECHR:2013:0905JUD000088¢
*  no violation o ECHR, Art. 3

*  Theapplicantis a Somaliasylumseekerpriginating from Mogadishu He appliedfor asylumin 2009,claimingthat he hac
fled Somaliadueto persecutiorby the Islamic Courtsand al-Shabaabjn particular by telephonecalls threateninghim to
stop spreadingChristianity. While the Swedishauthoritiesintendedto deportthe applicantto Somaliland the ECtHR did
not find it sufficiently substantiatedhat he would be able to gain admittanceand to settle there. The Court therefore
assessed his situation upon return to Somalia in the context of the conditions prevailing in Mogadishu, his city of
Thegeneralsituationof violencein Mogadishuwasassesseth the light of the criteria appliedin Sufiand EImi v. UK (28
June2011,8319/07& 11449/07).Againstthe backgroundof recentinformation,in particular concerningal-Shabaabthe
CourtOsnajority held that the securitysituationin Mogadishuhasimprovedsince2011 or the beginningof 2012, as the
generallevel of violencehas decreasedThe situationis thereforenot, at present,of sucha nature as to place everyon
present in the city at a real risk of treatment contrary to arts. 2 or 3.

Thetwo dissentingudgesconsiderthe majorityOsnalysisof the generalsituationdeficientandits conclusiongpremature
dueto the unpredictablenatureof the conflictandthe volatility andinstability of the situationin Mogadishu Asregardsthe
applicantOpersonalsituation, the Court refersto the careful examinationof the caseby the Swedishauthorities,and the
extensivereasonsgivenfor their conclusionslt further notesthat the applicantdoesnot belongto any group at risk of
beingtargetedby al-Shabaabandallegedlyhasa homein Mogadishuwherehis wife lives,the Court concludeghathehac
failed to make it plausible that he would face a real risk of being killed or subjected to ill-treatment upon return the

1 ECtHR 7 Nov. 2017, 58182/ K.l. v. RUS ECLI:CE:ECHR:2017:1107JUD005818Z
*  violation of ECHR, Art. 3

*  Case is largely similar t@.M. a.o. v. Russié&/ Nov 2017, 31189/15).

1 ECtHR 15 Oct. 2015, 40081/ L.M. a.o. v. RUS ECLI:CE:ECHR:2015:1015JUD0040081
*  violation of ECHR, Art. 2+3

*  Theapplicantsweretwo Syriannationalsand a statelesalestinianhavinghad his habitual residencen Syria. Theyhac

requested asylum and refugee status in Russia while also being subject to administrative expulsion proceedings.
The ECtHR held that the applicantshad beenpreventedrom effectivelyparticipating in the asylumproceedingsAs thest
had not beenaccessibleao the applicantsin practice,theycould not be consideredas a domestiaemedyto be used.Thus
the Court pointed out that such a remedy will only be effective if it has automatic suspensive effect.
Referringto its previouscase-lawon art. 3 in the contextof generalsituationsof violence,in particular the judgmentin
Sufiand Elmi v. UK (28 June2011,8319/07& 11449/07) and notingthatit had notyetadopteda judgmenton the allegec
risk of dangerto life or ill-treatmentin the conflict in Syria, the Court quotedUN reports describingthe situationas a
OhumanitariaerisisCand speakingof Oimmeasurabkuffering@nd massiveviolations of humanrights and humanitariar
law by all parties. The Court further notedthat the applicantswereoriginating from Aleppoand Damascusthat theywere
youngmenin particular risk of detentionandill-treatment,and that one of themwasa statelesdalestinianand thusfrom
an areadirectly affectedby the conflict. Theseelementsveresufficientfor the Courtto concludethatthe applicantshad put
forward a well-foundechallegationthat their return to Syriawouldbein breachof arts. 2 and/or 3. Asthe Governmenhac
not presentedany arguments,relevant information or special circumstancesdispelling these allegations, the Court
concludedthat expellingthe applicantsto Syria would be in breach of theseprovisions.The information and materia
provideddid not discloseany appearanceof a violation of art. 3 dueto the conditionsin the detentioncentrefor foreigr
nationals in which the applicants had been detained. There had, however, been a violation of art. 5(1)(f).

! ECtHR 18 June 2015, 4455/ L.O.v. FRA ECLI:CE:ECHR:2015:0618JUD000445¢

*  no violation o ECHR, Art. 3

*  Theapplicantwasa Nigerian nationalwho movedto Francein 2010, assistecby a personA. whotold her that shecoulc
work there as baby-sitterfor his children. Upon arrival in France,shewasraped numerougstimesby A, confinedto his
apartmentand subsequentlforcedinto prostitution.In 2011sheappliedfor asylumunderA.Oénstructions claiming a risk
of FGM and arrangedmarriage in Nigeria. Upon refusal of her asylumclaim in 2013, shewas arrested,and askedfor
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review of her asylum application, claiming that she was a victim of a network of human trafficking. This was also |
The ECtHR notedthat the applicantOsaccountof the conditionsin which shewasled into prostitution was detailedanc
compatiblewith numerousreports from reliable sources.The fact that shehad lied in connectionwith her first asylun
requestwasin line with the accountsof victimsof prostitutionnetworksand could not in itself depriveher later statement
of probative value.

As regardsthe applicantOsisk in caseof return to Nigeria, the Court notedthat A. appearedto havebeenacting on his
own, not as part of a trafficking network,and that the applicantdid not seemto be still underhis influence.Againstthat
background,the Court found that the Nigerian authorities would be able to provide the applicant with appropriate
protectionandto offer her assistanceaiponreturn. Therewerethereforeno seriousand currentreasongo believethat she
would be at real risk of treatment contrary to art. 3.

ECtHR 15 May 2012, 33809/ Labsi v. SLK ECLI:CE:ECHR:2012:0515JUD003380¢
violation of ECHR, Art. 3

An Algerianman,convictedin Franceof preparinga terrorist act, and convictedin his absencéan Algeria of membershi
of a terrorist organisation,had beenexpelledto Algeria uponrejectionof his asylumrequestin Slovakia.On the basisof
the existinginformation about the situationin Algeria for personssuspectedf terrorist activities, the Court found that
therehad beensubstantialgroundsfor believingthat he faceda real risk of beingexposedo treatmentcontraryto art. 3.
Therespondinggovernmentsvocationof the securityrisk representedy the applicantwasdismissediueto the absoluts
guaranteeunderart. 3. Assurancegiven by the Algerian authoritiesconcerningthe applicantOsreatmentuponreturn to
Algeria were foundto be of a generalnature, and they had proveninsufficientsincethe requestfor a visit by a Sloval
official to the applicant, held in detention upon return, had not been followed.

TheapplicantOexpulsiononly oneworking day after the SlovakSupremeCourtOgudgmentupholdingthe dismissalof his
asylum request, had effectively prevented him from attempting redress by a complaint to the Slovak Constitutione
Expulsionof the applicantin disregardof an interim measurassuedby the CourtunderRule 39, preventingthe Court from
properly examininghis complaintsandfrom protectinghim againsttreatmentcontraryto art. 3, wasa violation of theright
to individual application under art. 34.

ECtHR 18 Nov. 2014, 52589/ M.A.v. CH ECLI:CE:ECHR:2014:1118JUD005258¢
violation of ECHR, Art. 3

The applicant was an Iranian asylumseekerwhosecasehad beenrejectedby the Swissauthorities. Accordingto the
applicant,he had beeninvolvedin anti-regimedemonstrationgrom 2009to 2011and, asa consequencdeenexposedo
repressivaneasuresincludinga sentencén absentiato severyears@mprisonmentpaymenbf a fine and 70 lashesof the
whip.

The ECtHR setout observingthat the applicantwould in casebe returnedto a countrywherethe humanrights situatior
givesrise to grave concernin that it is evidentthat the Iranian authorities frequentlydetain and ill-treat personswhc
peacefullyparticipate in oppositionalor humanrights activities. Not only the leadersof political organisationsor othel
high-profile persons,but anyonewho demonstrate®r in any way opposeshe Iranian regime may be at risk of beinc
detained and ill-treated or tortured.

If the allegedpunishmentvereto be enforced suchextensivelogging would haveto be regardedas torture underECHFR
art. 3. Theprison conditionsfor political prisonerswould also exposehim to inhumanand degradingtreatmentand to the
risk of beingtortured. Asthe applicanthadleft Iran withoutan exit visaandwithouta passporthewaslikely to bearrestec
uponreturn to Iran, the allegedconvictionwould be discoveredmmediately and the sentencavasthereforelikely to be
enforced upon his return.

In its assessmertf the evidencethe Court agreedwith the Swissauthoritiesthat the applicantOstory was manifestin
someweaknesseddowever,the Court notedthat the credibility of the accountsgiven by the applicantat two interviews
could not be assessedn isolation, but mustbe seenin the light of further explanationsgiven by the applicant. The
differencein natureof the two interviewhearingsand the fact that almosttwo yearshad lapseduntil the secondnterview
could also explain parts of the discrepancies.

As regardsthe documentsubmittedby the applicant, the Court did not agreethat the veracity of his accountcould be
assessewithouthavingregardto thesedocumentsnerelybecausesomeof the documentsverecopies,and on the basisof
a generalisedillegationby the SwissGovernmenthat suchdocumentgould be purchasedn Iran. Therewasno indicatior
that the authoritieshad tried to verify the authenticityof the summonssubmitted the Swisscourt had not provided any
reasonwhy the copy of a judgmentand anothersummonsould not be takeninto account,and the court had ignoredthe
applicantOsuggestiorof havingthe credibility of thesedocumentsassessedAgainstthis backgroundthe Court held that
the applicant must be given the benefit of the doubt with regard to the remaining uncertainties.

ECtHR 1 Feb. 2018, 9373/ M.A. v. FRA ECLI:CE:ECHR:2018:0201JUDO000937:
violation of ECHR, Art. 3

The applicant Algerian national had beenconvictedin France of involvementin a terrorist organisationand madethe
subjectof a permanenexclusionorder. Following an unsuccessfuhsylumapplication, he was arrestedand immediatel
taken to an airport where he was removed to Algeria before the ECtHROs interim measure could be taken into ac
While reaffirming the legitimacyfor Statesto take very firm standagainstthosecontributingto terrorist acts, the Couri
observedhat reportsfrom the UNCATand severaNGOsdescribedhe worrying situationin Algeria, particularly arrests
detentionandill-treatmentor torture of personssuspecteaf involvementn internationalterrorism. Giventhe applicantC
profile and convictionby a Frenchjudgmenthat had beenmadepublic, and the fact that the Algerian authoritieshad beer
aware of his convictionfor seriousacts of terrorism, there had beena real and seriousrisk that he would face treatmen
contrary to art. 3.

The Court noted that its interim measurehad not been observedbecausethe French authorities had prepared the
applicantOexpulsionin sucha way as to deliberatelyand irreversibly lowering the level of protectionby makingit very
difficult for him to apply to the Court for an interim measure.

ECtHR 19 Jan. 2016, 59689 M.D. & M.A. v. BEL ECLI:CE:ECHR:2016:0119JUD005968¢
violation of ECHR, Art. 3
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*  The applicantswere two Russiannationalsof Chechenorigin, having applied for asylumfour times. Their first asylun
claim wasrejectedon the groundthat a personalvendettadid not constitutea reasonfor granting asylum.This decisior
wasupheldon appeal,nowbasedon lack of credibility. Theapplicantsfailed to attenda hearingbeforethe ConseildOEta
and their appeals in the subsequent claims were examined in the extremely urgent procedure.

The Court noted that, by refusing to consider the fourth asylum claim, the Belgian authoritiesOapproach to the
considerationof whethertherewere newelementsvastoo restrictive, failing to meetthe standardof careful and rigorous
examinationTherehad beenno assessmertf the relevanceauthenticityor probativevalueof the evidenceput forward as
new material which had beenrejectedon the basis of the assumptiornthat, accordingto the dates,it could have beer
producedin an earlier claim. The applicantsCexplanationsfor not submittingthesedocumentsearlier had not beet
considered. This was held to have put an unreasonable burden of proof on the applicants.

Dueto the absenceof reviewof the risk incurred by the applicants,in view of the documentsubmittedn supportof their
fourth asylumclaim, the Court held that there had beeninsufficientevidenceor the Belgianauthoritiesto be assurecthat
they would not be at risk of harm if deported to Russia.

! ECtHR 6 June 2013, 50094/ M.E. v. FRA ECLI:CE:ECHR:2013:0606JUD0050094
*  violation of ECHR, Art. 3

*  Theapplicantwas an Egyptianbelongingto the Coptic Christian communityin his country of origin wherehe had beer

exposedo a numberof attacksdueto his religiousbelief. His reportsof theseincidentsto the police had beenunsuccessft
and beforeleaving Egyptin 2007 he was accusedof proselytizingfor which he was sentencedn absentiato 3 yearsof
imprisonment.
TheECtHRreferredto reportson numerousnstancef violenceand other persecutioragainstCoptic Christiansin Egyp
in 2010-11,and on reluctanceof Egyptian authoritiesto prosecutethe perpetrators,and found no evidencethat the
situation had improved. The Court found strong evidencethat the applicant would be a potential prime target for
persecutiorandviolenceasa convictedproselytizer whetherfree or imprisoned and pointedto the seriousdoubtabouton
the applicantOability to receiveadequateprotectionfrom the Egyptianauthorities.Givenhis backgroundandthe situatior
of Coptic Christians in Egypt, art. 3 would be violated in case of enforcement of the decision to deport the applica
Contrary to the judgmentin .M. v. France (2 February 2012, 9152/09,seex 2.3.3), the ECtHR did not considerthe
examinationof this casein the French Ofast-trackésylumprocedureincompatiblewith art. 13. The Court emphasisethe
verysubstantiadelayin the applicantOkdging of his asylumrequest(almost3 years)andthe fact that he had beenableto
lodgean appealwith suspensiveffectagainstthe removalorder aswell asan asylumrequestwith suspensiveffect.Giver
his delay,the applicantcould not validly arguethat the reducedand very shortdeadlinesto preparethe asylumrequestin
the specialprocedurehad affectedthe accessibilityof the remediesavailableto him, and therewasthereforeno violation of
art. 13 in conjunction with art. 3.

! ECtHR 8 July 2014, 58363/ M.E. v. DEN ECLI:CE:ECHR:2014:0708JUD005836%
*  no violation o ECHR, Art. 3

*  The applicant statelessPalestinian,who was granted asylumin Denmarkin 1993, had beenexpelleddue to criminal
offencesand was deportedto Syriain 2010.He claimedthis to bein violation of art. 3 in that he had beentortured upor
return by the Syrianauthorities. TheDanishGovernmentid not challengethis allegationof ill-treatment,but contestedhe
alleged art. 3 violation.

In examiningwhetherthe Danish authoritieswere, or shouldhavebeen,aware that the applicantwould face a real anc
concreterisk of beingsubjectedo suchtreatmentthe ECtHRnotedthat the Syrianuprisingand armedconflict had not yet
begunat the time of deportation.It further noted that the applicant had not relied on art. 3 until a month after his
deportation.Referringto an expertopinion on the ne bis in idem principle in Syrianlaw, providedduring the expulsiol
case,the Court was not convincedthat the Danish authorities should have beenaware that the applicant would risk
detentionand Odoublpersecution@ponreturnto Syria. TheCourt also pointedout that the principle of ne bis in idemdoe:
not by itself raise an issue under art. 3.

Evenwhile variousinternational sourceswerereporting ill-treatment of detaineesn Syria at the time of deportation,the
Court statedthat the applicantdid not belongto a threatenedminority, and had neverbeenpolitically activeor in conflict
with the Syrianregime,nor beenperceivedas an opponento the governmentiueto his stayabroad. The Court therefore
concludedthat there were no substantialgroundsto believethat he had beenat risk of being subjectedto treatmentin
breach of art. 3 upon return to Syria.

1 ECtHR 8 Apr. 2015, 71398/: M.E. v. SWE ECLI:CE:ECHR:2015:0408JUD007139¢
*  no violation o ECHR, Art. 3

*  Theapplicant(a Libyan asylumseekerhad first explainedthat he had beeninvolvedin illegal transportof weaponsor
powerful clans from southernLibya, and that he had beenstoppedand interrogatedunder torture by the authorities
Subsequentlze had addedto his groundsfor asylum,statingthat he washomosexuaand had enteredinto a relationshi
with N. in SwedenThefirst Chamberdid not find a violation of art. 3 ECHR. After referral to the Grand Chamber the
Swedish Migration Board granted the applicant a permanent residence permit resulting in the case being struck.

! ECtHR 1 Sep. 2015, 76100/ M.K. v. FRA ECLI:CE:ECHR:2015:0901JUD007610C
*  no violation o ECHR, Art. 3

*  Thecaseconcernedan Algerian national who had beensentencedo 9 yearsof imprisonmenfor murderand thenservet
with a deportationorder. After dismissalof his appealsagainstthat order herequestedsylum,invokingfear of reprisalsin
Algeria from the family of the person he had assassinated.

While noting the differentfindingsof the variousFrenchauthoritiesas regardsthe probativevalue of statementsubmitte:
by the applicantin supportof the allegedthreats,the ECtHR sharedthe doubtsexpressedy the domesticcourtsin thal
regard.In anyeventthe ECtHRwasnot convincedhat the Algerian authoritieswould be unableto extendthe appropriate
protectionto the applicant,in particular if he wouldrelocateto anotherpart of the country.In this regardthe Court notec
that the applicantwasa singlemanat 29 yearsof age,and that he had not establishedhat it would beimpossiblefor him
to settlein an areawherehe had no closerelativesin order to avoid the allegedrisk. The casewasthereforerejectedas
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manifestly ill-founded.

ECtHR 16 May 2017, 15993/ M.M. v. NL ECLI:CE:ECHR:2017:0516JUD001599:
no violation o ECHR, Art. 3

See also: A.G.R v. NL, 12 Jan. 2016
joined case with 26268/09; 33314/09; 53926/09

Casedleclaredinadmissible Thefour casesconcernedAfghanasylumseekersvho had beenexcludedrom refugeestatus
underart. 1F of the UN RefugeeConventiondueto pastactivitiesas high ranking officersin the former Afghansecurity
serviceKhAD/WADand as a highly placedexecutiveofficial of the communisparty PDPA, respectivelyuntil the collapse
of the regimein 1992. They claimedthat their forcible return to Afghanistanwould exposethemto a real risk of ill-

treatment.

TheCourt notedthat the applicantshad not soughtto flee Afghanistanwhenthe Mujahedinseizedpowerin 1992, but only
fled after the Taliban hadtakenpowerin the country.Whiletheyhad beenin hiding or/and capturedbeforetheir flight, the
Court foundno indication that, sincetheir departurefrom Afghanistanany of the four applicantshad attractednegative
attentionfrom any governmentabr non-governmentabody or any private individual in Afghanistanon accountof their
involvementith the former communistegime.The Court further notedthat UNHCRdoesnot include persongnvolvedin
the former communistregimein its potential risk profiles in respectof Afghanistan.Therefore,the Court did not find it
demonstrated that the applicants, on individual grounds, would be exposed to a real risk of treatment contrary to

Asto the generalsecuritysituationin Afghanistanthe Court did not find that thereis a generalsituationof violencesuct
that there would be a real risk of ill-treatment simply by virtue of an individual being returned to Afghanistan.

ECtHR 20 June 2017, 41282, M.O.v. CH ECLI:CE:ECHR:2017:0620JUD0041282
no violation o ECHR, Art. 3

The applicantwasan Eritrean national whoseapplicationfor asylumhad beenrejectedas his accountwas dismissedyy
the Swissauthoritiesas not credible,dueto a numberof discrepanciesand lack of substanceand detail in various parts
such as that concerning his departure from Eritrea and other key elements of the claim.

TheCourt notedthat it is evidentthat the humanrights situationin Eritrea is of graveconcern,and that peopleof various
profilesare at risk of serioushumanrights violations.In thatregard, it referredin particular to a 2016judgmeniof the UK
Upper Tribunal issuingcountry guidance,accordingto which a personwhoseasylumclaim has not beenfound credible
butwhois ableto satisfythe authoritiesthat he left the countryillegally, andthat heis of or approachingdraft age,is likely
to be perceivedon return as a draft evaderor deserterand as a result face a real risk of persecutionor seriousharm
However the Court foundthat the generalhumanrights situationwasnot suchthat any Eritrean nationalwould be at risk
of ill-treatment if returned to the country.

Asto the applicantOpersonalcircumstancesthe Court reiteratedthat, as a generalprinciple, the national authoritiesare
bestplacedto assesghe credibility of an individual. It further statedthat the assessmertty the Swissauthoritieswas
adequate sufficiently reasonedand supportedby material originating from reliable and objective sources.The Court
thereforeendorsedhefinding that the applicanthad failed to substantiateéhat he wouldfacea real risk of beingsubjecte
to treatment contrary to art. 3 in case of return to Eritrea.

ECtHR 26 Feb. 2015, 1412/ M.T. v. SWE ECLI:CE:ECHR:2015:0226JUD000141Z
no violation o ECHR, Art. 3

Expulsioncase.The applicantwas a Kyrgyz citizen whoseasylumapplicationin Swederhad beenrejected.Beforethe
ECtHR he exclusivelycomplainedthat his expulsionto Kyrgyzstanwould entail a violation of art. 3 dueto his ill-health,
and the Court found no reason to examine the claims relating to persecution as presented before the Swedish au
It was undisputed and supportedby medicalcertificates,that the applicant sufferedfrom a chronic diseaseand chronic
kidneyfailure for which he wasreceivingblood dialysisin SwedenWithoutthis regular treatmenthis healthwould rapidly
deteriorate and he would die within a few weeks.

Againstthe backgroundof theinformationprovidedon the availability of blood dialysistreatmentn Kyrgyzstanthe Court
did notfind, in the specialcircumstancesf the case that therewasa sufficientlyreal risk that the applicantOsxpulsionto
Kyrgyzstanwould be contraryto art. 3. Thepresentcasedid not disclosethe very exceptionakircumstancesf the caseD.
v. United Kingdom(2 May 1997,30240/96)insofar as blood dialysiswas availablein Kyrgyzstanthe applicantOgamily
werethereand he could rely on their assistanceo facilitate makingarrangementsor treatment,and he could also coun
on help from the Swedishauthoritiesfor sucharrangementsf necessaryThus,the Court wastaking note of the Swedis
government@satementsoncerningts readinesdo assistthe applicantandtakeothermeasureso ensurethat theremova
could be executedwithout jeopardising his life upon return, and consideredthis particularly relevantto the overall
assessment.

ECtHR 4 Sep. 2014, 17897/ M.V. & M.T. v. FRA ECLI:CE:ECHR:2014:0904JUD0017897
violation of ECHR, Art. 3

On severaloccasiongn 2007,the applicants(a Russiancouple)had accommodatedn unclewhowasa former Cheche
rebel. After his last staywith themtheyhad beenharassedy mensupposedlgffiliated with the current ChecherPresiden
Kadyrovwho cameto their house,interrogatedthemabouttheir uncle,and threatenedand maltreatedthem.Referringto
the applicants@amily connectionsjn particular the uncle who had participatedin the Chechenrebellion, and to the
previousattacksand threatson their personsand the generalsituation previouslyas well as presentlyin Chechnyathe
Court held that their return would result in a real risk of ill-treatment by the Russian authorities.

ECtHR 18 Apr. 2013, 18372/: Mo.M. v. FRA ECLI:CE:ECHR:2013:0418JUD0018372
violation of ECHR, Art. 3

The applicant had been accusedof spying for the rebelsin Chad, and had beentaken into custodyfor five days
interrogatedand subjectedo torture. In addition, his shophad beendestroyedhis possessionsonfiscatedand his family
threatened.

TheCourt heldthe generalsituationin Chadto give causefor concern particularly for personssuspecteaf collaboratior
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with the rebels. As regardsthe applicantOgersonalsituation, the Court considerecthe medical certificatesproducedby
him as sufficientproof of the allegedtorture. Asto his risk of ill-treatmentin caseof return, the Court notedthat he hac
produceda warrant issuedby the authoritiesagainsthim, the authenticityof which had not beenseriouslydisputedby the
French GovernmentDue to the reasoninggiven by the French authoritiesand the fact that they had not beenable to
examinesomeof the evidenceproducedby the applicant,the Court could not rely on the FrenchcourtsGissessmertf the
applicantOsisk. Dueto his profile, the medicalcertificatesand the pastand presentsituationin Chad,the Court founda
real risk that he would be subjected to treatment contrary to art. 3.

! ECtHR 3 July 2014, 71932/, Mohammadi v. AUT ECLI:CE:ECHR:2014:0703JUD007193~
* no violation o ECHR, Art. 3

*  Theapplicant- an Afghanasylumseeker- had arrived in Austria via Greece,Macedonia,Serbiaand Hungary. As the
Austrian authorities intendedto transfer him to Hungary under the Dublin Regulation,he complainedthat this woulc
subjecthim to treatmentcontraryto arts. 3 and 5. TheECtHRconsideredhe casesimilar to Mohammed. Austria (6 June
2013, 2283/12) and examined whether any significant changes had occurred since that judgment.

Holding that the complaintregardingrisk of arbitrary detentionand detentionconditionsin Hungarywasfalling in fact
underart. 3, the Court pointedout that therewasno systematialetentionof asylumseekersn Hungaryany more,andthat
there had been improvements in the detention conditions.

As regardsthe issueof accesso asylumproceduresthe Court statedthat, sincethe changesn Hungarianlegislationin
effect since January 2013, those asylum seekerstransferred under the Dublin Regulationwhoseclaims had not beer
examinedand decidedon the meritsin Hungarywould haveaccesgo suchan examination As the applicanthad not yet
had a decisionon the meritsof his case hewould havea chanceto reapplyfor asylumand havehis caseduly examinedf
returnedto Hungary.TheCourt further heldit to be consistentlyconfirmedthat Hungarywasno longerrelying on the safe
third country concepttowards Serbia. The relevant country reports did not indicate systematicdeficienciesin the
Hungarianasylumsystemandthe Court thereforeconcludedhat the applicantwould currently not be at a real individual
risk of being subjected to treatment contrary to art. 3 if transferred to Hungary.

1 ECtHR 20 July 2010, 23505/ N. v. SWE ECLI:CE:ECHR:2010:0720JUD002350¢%
*  violation of ECHR, Art. 3

*  TheCourt observedhat womenare at particular risk of ill-treatmentin Afghanistanf perceivedas not conformingto the
genderrolesascribedto themby society tradition and eventhelegal systemTheCourt could notignorethe generalrisk to
which shemight be exposedshouldher husbanddecideto resumetheir married life together,or shouldhe perceiveher
filing for divorce as an indication of an extramarital relationship;in thesespecialcircumstancesthere were substantie
groundsfor believingthat the applicant would face various cumulativerisks of reprisals falling under Art. 3 from her
husband, his or her family, and from the Afghan society.

! ECtHR 17 July 2008, 25904/ N.A. v. UK ECLI:CE:ECHR:2008:0717JUD0025904
*  violation of ECHR, Art. 3

*  TheCourt hasneverexcludedthe possibilitythat a generalsituation of violencein the country of destinationwill be of a
sufficientlevel of intensityasto entail that any removaltheretowould necessarilyoreachArt. 3, yetsuchan approachwill
be adoptedonly in the mostextremecasesof generalviolencewherethereis a real risk of ill-treatmentsimply by virtue of
an individual being exposed to such violence on return.

1 ECtHR 30 May 2017, 50364/. N.A. v. CH ECLI:CE:ECHR:2017:0530JUD0050364
*  no violation o ECHR, Art. 3+2

*  Althoughthe applicantOsituationhad similarities with thatin A.1. v. Switzerland30 May 2017,23378/15)jn this casethe
Courtfoundnorisk of ill-treatmenton return to Sudandueto his limited participationin the activitiesof JEM, the fact that
the applicantdid not occupya positionof public exposurethat he had not beenactiveonline nor had his namecitedin the
activities of the organisation.

1 ECtHR 14 Nov. 2019, 25244/ N.A. v. FIN ECLI:CE:ECHR:2019:1114JUD002524¢
*  violation of ECHR, Art. 3+2

*  The applicant, being the daughter of a deportedliragi asylum seekerwho was killed subsequento his return, was
consideredto be indirect victim of the allegedviolation of arts. 2 and 3. Sincean enforceableremovalorder had beer
issuedagainsther father at the relevanttime, the fact that he had optedfor assistedvoluntary return did not makehis
return Ovoluntaryi® termsof his free choice thusthe respondenstateQjsirisdiction wasengagedDue to the absencef a
genuinelyfree choice,the Court alsoheldthat the asylumseekehad not waivedhis right to protectionunderarts. 2 and 3.
Acknowledgingthe needto avoid the benefit of hindsightin this case,the Court referred to the general principles
concerningcasesaboutprotectionagainstrefoulementlt pointedto the fact that while certain factorsmaynot separatel
constitutea real risk, they may give rise to sucha risk whentakencumulativelyand consideredn a situation of genera
violence and heightened security.

! ECtHR 19 Dec. 2013, 7974/ N.K. v. FRA ECLI:CE:ECHR:2013:1219JUDO0007974
*  violation of ECHR, Art. 3

*  The applicant Pakistanicitizen was seekingasylumon the basisof his fear of ill-treatmentdueto his conversionto the
Ahmadiyyaeligion. He allegedto havebeenabductedandtorturedandthat an arrestwarrant had beenissuedagainsthim
for preachingthis religion. Observingthat therisk of ill-treatmentof personsof the Ahmadiyyareligion in Pakistanis well
documentedhe ECtHRstatedthat belongingto this religion would notin itself be sufficientto attract protectionunderart.
3. Rather,the applicantwould haveto demonstratéeing practisingthe religion openlyandto be proselytising or at leas
to be perceivedas such. While the French authorities had been questioningthe applicantOgredibility, in particular
regardingthe authenticityof the documentgpresentedy him, the ECtHR did not considertheir decisionsto be basedon
sufficientlyexplicit motivationsin that regard. The Court did not find the respondenStateto have providedinformatior
giving sufficientreasonsto doubtthe veracity of the applicantOaccountof the eventseadingto his flight, and there was

NEAIS 2020/2 (June) Newsletter on European Asylum Issues D for Ju 25




NEAIS 2020/2 E—

1.3.3: Qualification for Protection: Jurisprudence: ECtHR Judgments

thereforeno basis of doubting his credibility. The Court concludedthat the applicant was perceivedby the Pakistan
authoritiesnot as simply practisingthe Ahmadiyyabelief, but as a proselytiserand thus havinga profile exposinghim to
the attention of the authorities in case of return.

ECtHR 10 Oct. 2019, 34016/ O.D.v. BUL ECLI:CE:ECHR:2019:1010JUD003401¢
violation of ECHR, Art. 3+13

Theapplicantwasa Syriannationalwho had servedin the Syrianarmy, desertedn 2012andjoinedthe Free SyrianArmy
for 9 monhsuntil he left for Turkeyand Bulgaria in 2013.His applicationfor asylumin Bulgaria wasrejectedtwice, anc
his expulsion was ordered as the Bulgarian authorities considered him a threat to national security.

TheCourt notedthat the Bulgarianauthoritieshad acknowledgedhat the overall situationin Syriawarrantedprotectionof
therights underarts. 2 and 3. The Court observedhat the securityand humanitariansituationin Syria had deteriorate(
dramatically at the time of the expulsionorder and the decisionrefusinghim protection,and that the situation appeare:
unchangedDespiteeasingof hostilities there were still intensefighting and indiscriminate attacksagainstthe civilian
populationand civilian infrastructure,and the conflicting parties were engagingin looting and persecutionLarge-scali
arbitrary arrestsand detentionshad beencarried out as recentlyas the beginningof 2019in the applicantOsity of origin,
Homs. As regards the applicantOsndividual risk, the Court noted the existenceof practices of execution,arbitrary
detentionandill-treatmentof individualswho had desertedrom the Syrianarmy or refusedto carry out ordersto shoot.In
view of the applicantOsillegedrisk of ill-treatment on accountof his desertion,he could not safelyreturn to Homsor
elsewhere in Syria. His removal to Syria would therefore amount to a violation of arts. 2 and 3.

Art. 13 had beenviolated as the Bulgarian authorities had not addressedhe risk referred to by the applicantand not
conductedan assessmertf the situationin Syria. In refusingto grant asylumthe Bulgarian SupremeAdministrativeCourt
had noted the existenceof a seriousand widespreadsituation in Syria, but applied domesticlegislation under whict
nationalsecurityconsiderationgook precedenceverrisk in thedestinationcountry. Theremedyhadthereforenot enabler
the issue of risk to be determined.

ECtHR 21 May 2019, 36321/. 0.0.v. RUS ECLI:CE:ECHR:2019:0521JUD0036321
violation of ECHR, Art. 3

The applicantis an Uzbeknational who arrived in Russiain 2012. He was convictedin 2014 of participating in an
extremistorganisation forgeryandattemptinganillegal border crossing.He wastransferredto a penalcolonyto servehis
sentenceln 2016the migration authoritiesorderedhis deportation.He challengedthis decisionin court, arguing that he
stoodaccusedf religious extremisnin Uzbekistarand thereforebelongedo a vulnerablegroup at risk of ill-treatmentif
he werereturned. The courts rejectedhis argumentsconcludingthat any risk was basedon speculation Right after his
releaseout of criminal detention,he wasimmediatelyarrestedwith a view to his deportation.The migration authorities
were informedthat the EuropeanCourt of Human Rights had granted an interim measuretwo days earlier to stay his
removalfor the duration of the proceedingseforeit. However,he was, however flown to MoscowDomodedovairport
and deportedthe nextday to UzbekistanMr O.0. wasimmediatelyarrestedon arriving in Uzbekistanand is currently
servinga seven-yeasentencen a penalcolony.He allegesthat he was mistreatedduring the investigationin Uzbekista
and that his detentionconditionsare inhuman,causinghim to almostlose his eyesightand attemptsuicide. The ECtHF
holds that the deportationis a violation of Art. 3 and explicitly statesthat Russiahas disregardedthe interim measur
indicated by the Court and therefore failed to comply with its obligations under Article 34 of the Convention.

ECtHR 17 Jan. 2012, 8139/ Othman v. UK ECLI:CE:ECHR:2012:0117JUD000813¢

no violation o’ ECHR, Art. 3
referral to the Grand Chamber requested; refused by the ECtHR Panel on 9 May 2012

Notwithstandingwidespreadand routine occurrenceof torture in Jordanianprisons,and the fact that the applicantas a
high profile Islamistwasin a categoryof prisonersfrequentlyill-treated in Jordan,the applicantwasheld notto bein real
risk of ill-treatmentif beingdeportedto Jordan,dueto theinformationprovidedaboutthe Odiplomatiassurancestiat hac
beenobtainedby the UK governmentin order to protect his Conventionrights upon deportation; the Court took into
accountthe particularities of the memorandunof understandingagreedbetweerthe UK and Jordan, as regardsboth the
specific circumstancesof its conclusion, its detail and formality, and the modalities of monitoring the Jordaniar
authorities® compliance with the assurances.

Holding that ECHRart. 5 appliesin expulsioncases but that therewould be no real risk of flagrant breachof art. 5 in
respectof the applicantOgpre-trial detentionin Jordan. Holding that deportationof the applicantto Jordanwould be in
violation of ECHRart. 6, dueto the real risk of flagrant denial of justice by admissionof torture evidenceagainsthim in
the retrial of criminal charges.

ECtHR 13 Dec. 2016, 41738/ Paposhvili v. BEL ECLI:CE:ECHR:2016:1213JUD004173¢
violation of ECHR, Art. 3

Referringto its previouscaselaw on expulsionof seriouslyill personsbasedon the judgmentsD. v. UK (2 May 1997
30240/96)andN. v. UK (GC 27 May 2008,26565/05) the Court wasof the view that the approachadoptedhitherto shoulc
be clarified. TheOvergxceptionatases® which suchhealthconditionsmaypreventexpulsionshouldinclude,in additior
to imminentrisk of dying, a real risk, on accountof the absenceof appropriatetreatmentin the receivingcountryor the
lack of accesgo suchtreatmentof beingexposedo a serious rapid andirreversibledeclinein the stateof healthresulting
in intensesufferingor to a significantreductionin life expectancyThe Court pointedout that this correspondgo a high
threshold for the application of art. 3, and that the primary responsibility for implementingit is with the nationa
authoritieswho are requiredto examinethe applicants@ears and to assesshe risks theywould faceif removed Further
criteria for this assessment were laid down in the judgment.

The detailed medicalinformation provided by the applicantin this casehad not beenexamineddue to the applicantC
exclusionfrom the scopeof the relevantprovisionin Belgianlaw becauseof his seriouscrimes.In the absenceof any
assessmerty the domesticauthoritiesof therisk facing the applicantin the light of the informationconcerninghis stateof
health and the existenceof appropriate treatmentin Georgia, the information available to those authorities had beer
insufficientfor themto concludethat the applicantwould not haverun a real and concreterisk of treatmentcontraryto art.
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3, if returned to Georgia. .

Similarly, as the Belgianauthoritieshad not examinedhe applicantOsnedicaldata and the impactof his removalon his
state of health, they had also not examinedthe degreeto which he was dependenton his family as a result of the
deteriorationof his state of health.In order to complywith art. 8, the authoritieswould havebeenrequiredto examin
whether at thetime of possibleremoval,the family could reasonablyhavebeenexpectedo follow the applicantto Georgie
or, if not, whetherobservancef his right to respectfor family life requiredthat he be grantedleaveto remainin Belgiur
for the time he had left to live.

! ECtHR 7 June 2016, 7211/ R.B.A.B. v. NL ECLI:CE:ECHR:2016:0607JUD0007211
* no violation o ECHR, Art. 3

*  Theapplicantswerea married coupleandtheir threechildren,all Sudaneseationals.Theyhad enteredthe Netherlandsn
2001andfiled asylumapplicationsin 2001andagainin 2003,both of whichhad beenrejecteddueto lack of credibility. In
their third asylumapplication, filed in 2005, they had claimedthat their daughterswould be subjectedto FGM (female
genital mutilation) on return, due to tribal and social pressure.

The Court notedthat it wasnot in disputethat subjectinga child or an adult to FGM amountsto treatmentproscribedby
art. 3, and that a considerablemajority of girls and womenin Sudanhavetraditionally beensubjectedo FGM, althougt
attitudesappearto be shiftingandthe prevalenceof FGM is gradually declining.While thereis no nationallaw prohibiting
FGM, someprovincesof Sudanhavepassedaws prohibiting FGM as a harmful practice. |t further held that thereis nc
real risk of a girl or a womanbeingsubjectedo FGM at the instigationof non-familymembersFor an unmarriedwomar
the risk of FGM will dependon the attitude of her family. The questionwasthereforeconsideredmainly one of parenta
choice,and the Court foundit establishedhat whenparentsopposeFGM they are able to preventtheir daughtersfrom
being subjected to this practice.

As the daughterfor whomthe questionwas still relevantwas a healthy adult womanwhoseparentsand siblings were
againstFGM, and the applicantswerelikely to be removediogetheras a family to Sudanwheretheir allegedhometowr
wassituatedin a provincewherethe laws are prohibiting FGM, the Court did not find it demonstratedhat the daughte
would be exposedo a real risk of being subjectedto FGM. Her removal,and hencealso that of the rest of the family,
would therefore not give rise to a violation of art. 3.

! ECtHR 16 June 2016, 34648, R.D.v. FRA ECLI:CE:ECHR:2016:0616JUD003464¢
*  violation of ECHR, Art. 3

*  Violation of ECHR art. 3 in case of forcible return. No violation of art. 13.

Theapplicantwasa Guineanwomanwho had married a Christian manin spite of objectionsfrom her Muslim father anc
brotherswho threatenedto kill her and actually carried out violent reprisals from which she managedo escape Upor
arrival in Franceshewaswarnedthat her father had followed her, and sheattemptedo escapeby leavingFrancewith a
fakepassportShewasarrested,servedwith an order for immediateremovaland detained following which shelodgedan
asylum application that was processed under the fast-track procedure and rejected.

Referring to medical certificates on previous violence and a marriage certificate that contributedto the applicantC
credibility, and consideringthe applicantto be at risk of further ill-treatmentby her family if deportedto Guinea,and the
Guineanauthoritiesto be incapableof ensuringprotectionfor womenin her situation, the Court held that deportatior
would be in violation of art. 3.

Althoughthefast-trackprocedurehadbeenacceleratedthe Court consideredhat the applicanthad had sufficienttime anc
knowledgeof the asylumprocedureas to makeit concludethat there had beenno violation of art. 13 in conjunctionwith

art. 3.
1 ECtHR 10 Sep. 2015, 4601/ R.H. v. SWE ECLI:CE:ECHR:2015:0910JUD0004601
*  no violation o ECHR, Art. 3

*  TheapplicantSomaliwoman,originating from Mogadishu had appliedfor asylumin Swederin 2011.Shehad previousl
requestedasylumin Italy and the Netherlandsand stayedillegally in Swederfrom 2007 until contactingthe migratior
authorities in 2011.

The ECtHRfirst consideredhe generalsituationin Mogadishuand concluded referring to a variety of sourcesthat the
assessmemhadein K.A.B.v. Sweder(5 Septembe013,886/11)is still valid. Thus,the Courtfoundno indicationthat the
situation is of such a nature as to place everyone who is present in the city at a real risk of treatment contrary to /
At the sametime, the Court observedhat the variousreportsattestto the difficult situationof womenin Somalia,including
Mogadishu,noting that there are several concordantreports about serious and widespreadsexualand gender-base
violencein the country. Thus,womenare unableto getprotectionfrom the police and the crimesare oftencommittedwith
impunity,asthe authoritiesare unableor unwilling to investigateand prosecutaeportedperpetrators.In the CourtOsiew
it may thereforebe concludedthat a single womanreturning to Mogadishuwithout accessto protectionfrom a male
network would face a real risk of living in conditions constituting inhuman or degrading treatment under art. 3.
Like the Swedishauthorities,however the Court had seriousmisgivingsaboutthe veracity of the applicantOstatement
concerningher individual circumstancesAs shehad family living in Mogadishu,including a brother and uncles,shewas
consideredo haveaccesgo bothfamily supportand a maleprotectionnetwork,andit had not beenshownthat shewoulc
haveto resortto living in a campfor refugeesand IDPs. In her particular case,deportationto Mogadishuwastherefore
not considered to expose her to a real risk of treatment contrary to art. 3.

Two judgesissueda dissentingopinion concerningthe principles of the CourtOsissessmentf evidenceand risk in case
such as the present.

1 ECtHR 19 Sep. 2013, 10466/ R.J.v. FRA ECLI:CE:ECHR:2013:0919JUD001046¢
*  violation of ECHR, Art. 3

*  Theapplicantis a Tamil asylumseekemwho claimsto havebeenpersecutedy the Sri Lankanauthoritiesbecauseof his
ethnic origin and his political activities in support of the LTTE.
The ECtHRreiteratesthat thereis no generalisedisk of treatmentcontraryto art. 3 for all Tamilsreturnedto Sri Lanka
but only for those applicantsrepresentingsuch interestto the authorities that they may be exposedto detentionanc
interrogationuponreturn. Therefore the risk hasto be assessedn an individual basis,taking into accountthe relevan

NEAIS 2020/2 (June) Newsletter on European Asylum Issues D for Ju 27




NEAIS 2020/2 E—

1.3.3: Qualification for Protection: Jurisprudence: ECtHR Judgments

factors (see: NA v. UK, 17 July 2008, 25904/07).Even while there were certain credibility issuesconcerningthe
applicantOstory, the Court putsemphasisn the medicalcertificate preciselydescribinghis wounds As the nature, gravity
and recentinfliction of thesewoundscreate a strong presumptionof treatmentcontrary to art. 3, and as the Frenct
authoritieshavenot effectivelyrebuttedthis presumptionthe Court considersthat the applicanthad establishedhe risk
that he might be subjected to ill-treatment upon return. Art. 3 would therefore be violated in case of his expulsion.

ECtHR 8 Oct. 2019, 30261/ R.K.v. RUS ECLI:CE:ECHR:2019:1008JUD0030261
no violation o ECHR, Art. 3

Theapplicantasylumseekeifrom the DemocraticRepublicof the Congocomplainedhat his removalwould put him at risk
of ill-treatmentor deathas he waswantedby the DRC authoritiesfor participationin protestsby the political opposition
The Court notedthat he had not argued,and the casematerial did not indicate, that the generalsituationin the DRC s
suchasto entail that any removalwould necessarilybe in breachof art. 3. Asregardsthe applicantOpersonalsituation
the domesticauthoritieshad foundthat the applicanthad not adducedevidencecapableof demonstratingany substantie
groundsfor believingthat he would be exposedo a real risk of ill-treatment, and the Court found no groundsto depar
from this conclusion.In particular, it notedthat it remainedunexplainechow the applicantcould freely leavethe DRC by
planeon a valid visawhile allegedlybeingon an internationallist of wantedpersonsandwhy he had waiteduntil March
2016to lodgean applicationfor asylumalthoughhe arrived in Russiain October2015and his visa expiredin Novembe
2015. His removalto the DRC would not be in violation of art. 3. Though,Art. 5(1) and (4) had beenviolated by the
applicantOs detention pending expulsion and by the lack of access to effective judicial review of the detention.

ECtHR 30 May 2013, 25393/ Rafaa v. FRA ECLI:CE:ECHR:2013:0530JUD002539:
violation of ECHR, Art. 3

TheMoroccanauthoritieshad requestedhe applicantOextraditionfrom Franceunderan internationalarrestwarrant for
actsof terrorism. Theapplicantinitiated proceduresontestinghis extradition,and a parallel procedurerequestingasylun
in France.

While the French asylumauthorities apparentlyrecognisedthe risk of ill-treatmentin Morocco due to the applicantC
allegedinvolvementn an Islamistterrorist networkthe Court reconfirmedthe absolutenatureof the prohibition underart.
3 and the impossibilityto balancethe risk of ill-treatmentagainstthe reasonsinvokedin supportof expulsion.Giventhe
humanrights situation in Morocco and the persistingill-treatment of personssuspectedf participation in terrorist
activities, and the applicantOs profile, the Court considered the risk of violation of art. 3 in case of his return to be

ECtHR 8 Oct. 2019, 65122/ S.B.v. RUS ECLI:CE:ECHR:2019:1008JUD006512z
violation of ECHR, Art. 3

ioined case with 13280/18 [S.Z.]

Theapplicantswerea national of Tajikistanand a national of Uzbekistanvhoseextraditionfrom Russiawasrequestedn
charges of religiously and politically motivated crimes.

Referringto its previouscaselaw, accordingto which suchpersonsconstitutedvulnerablegroupsfacing a real risk of ill-
treatmentin the eventof their removalto the respectivecountryof origin, the Court heldthat the Russiarauthoritieshad at
their disposalsufficientindicationspointing to suchrisk. However the Russianauthoritieshad not carried out a rigorous
scrutiny of the real risk of ill-treatmentin the extradition and expulsionproceedings.The Court thereforefound itsell
compelledto examinesucha risk independentlyand concludedhat therehad beena violation of art. 3 on accountof the
actual deportation of S.B. to Tajikistan, and there would be a violation of art. 3 if S.Z. was to be removed to Uzbel

ECtHR 15 May 2012, 52077/ S.F.v. SWE ECLI:CE:ECHR:2012:0515JUD0052077
violation of ECHR, Art. 3

Observingthat the humanrights situationin Iran givesrise to grave concern,and that the situation appearsto have
deterioratedsincethe Swedistdomesticauthoritiesdeterminedhe caseand rejectedthe applicants@equestfor asylumin
2008-09,the Court notedthat it is not only the leadersof political organisationsor other high-profile personswho are
detained,but that anyonewho demonstrate®r in any way opposeshe current regimein Iran may be at risk of being
detainedandill-treated or tortured. Acknowledginghat the national authoritiesare bestplacedto assesshefactsandthe
general credibility of asylum applicantsGstory, the Court agreed that the applicantOsbasic story was consister
notwithstanding some uncertain aspects that did not undermine the overall credibility of the story.

While the applicants(pre-flight activities and circumstancesvere not sufficientindependentlyto constitutegroundsfor
finding that they would be in risk of art. 3 treatmentif returnedto Iran, the Court found that they had beeninvolvedin
extensiveand genuinepolitical and humanrights activitiesin Swederthat were of relevancefor the determinationof the
risk on return, giventheir existingrisk of identificationandtheir belongingto severalrisk categoriesThus,their sur place
activities takentogetherwith their past activities and incidentsin Iran lead the Court to concludethat there would be
substantialgroundsfor believingthat theywould be exposedo a real risk of treatmentcontraryto art. 3 if deportedto Iran
in the current circumstances.

ECtHR 29 Jan. 2013, 60367/ S.H.H. v. UK ECLI:CE:ECHR:2013:0129JUD0060367
no violation o ECHR, Art. 3

Theapplicanthad beenseriouslyinjured during a rocketlaunchin Afghanistarin 2006and left disabled following severa
amputationsfor the UK in 2010.His asylumapplication had beenrefused,and he wasrefusedpermissionto appealthis
decision.The Court reiteratedthat art. 3 doesnotimply an obligation on Statesto provideall illegal immigrantswith free
andunlimitedhealthcare.Referringto the applicantOassertionthat disabledpersonswereat higherrisk of violencein the
armedconflictin Afghanistanthe Court heldthat expulsionwould only bein violation of art. 3 in very exceptionatasef
generalviolencewherethe humanitariangroundsagainstremovalwere compelling.It pointedout that the applicanthac
notcomplainedhat his removalto Afghanistarwould put him at risk of deliberateill-treatmentfrom any party, nor that the
levels of violence were such as to entail a breach of art. 3.

TheCourtemphasisethatthe applicanthadreceivedooth medicaltreatmentand supportthroughoutthe four yearshe hac
spentin Afghanistanafter his accident.It did not acceptthe applicantOslaim that he would be left destitutedueto total
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lack of supportuponreturn to Afghanistanas he had not givenany reasonwhy he would not be able to makecontactwith
his family there.

! ECtHR 14 Feb. 2017, 52722/ S.K.v. RUS ECLI:CE:ECHR:2017:0214JUD0052722
*  violation of ECHR, Art. 3

*  Theapplicantwasa Syriannational who had arrived in Russiain 2011 on a businesssisa. As he had stayedbeyondthe
expiry of thevisa, hewasin 2015foundguilty of an administrativeoffence prderedto paya fine andto be subjectedo the
penaltyof administrativeremoval.He thenappliedfor temporaryasylum referring to the ongoingmilitary actionsin Syria
but his requestwasrejectedfirst with referenceto his convictionfor administrativeoffenceslater with the reasoningthat
he was at a risk of violence which was no more intensive than that faced by other people living in Syria.
Referringto the generalprinciplessummarisedn L.M. a.0.v. Russig(15 October2015,40081/14) the Court observedhat
the securityand humanitariansituationand the typeand extentof hostilitiesin Syriadeteriorateddramaticallybetweerthe
applicantOarrival in Russiaand the removalorder issuedin 2015.1t pointedto the availableinformationindicating that,
despitethe agreemenbn cessatiorof hostilities, variouspartiesto the hostilitieshavebeenemployingmethodsandtactics
of warfare which have increasedthe risk of civilian casualtiesor directly targeting civilians, as well as to reports of
indiscriminateuse of force, indiscriminateattacksand attacksagainstcivilians and civilian objects.The Court had not
beenprovidedwith material confirmingthat the situationin Damascusvassufficientlysafefor the applicant,who allegec
that he would be drafted into active military service,or that he could travel from Damascugdo a safeareain Syria. It
therefore concluded that the applicantOs removal to Syria would be in breach of arts. 2 and 3.

Restatingthe generalrequirementsfor a domesticremedyto be effectivein casesconcerningarts. 2 and 3, the Court
examinedhe two setsof remediesavailableto the applicantin relation to the penaltyof administrativeremoval.Neithe!
reviewwithin the administrative-offenceroceedingsor the temporaryasylumprocedurehad providedthe applicantwith
an effectiveremedy givencertain deficienciesn domestidaw and practiceas well asthe fact that the asylumapplicatior
had beendismissedwith referenceto factors unrelatedto art. 3. Therefore,there had beena violation of art. 13 in
conjunction with arts. 2 and 3.

Due to the lack of automaticreview of the legality of detentionon a regular basis, as well as the unlikelinessof the
applicantOs removal in view of the conflict in Syria, his detention was held to constitute a violation of art. 5(1) anc

1 ECtHR 28 Mar. 2017, 20669/. S.M. v. FRA ECLI:CE:ECHR:2017:0328JUD002066¢
*  no violation o ECHR, Art. 3

*  Theapplicantwasa Sudanes@ational havingappliedfor asylumin Franceon the basisof his allegednon-Arabethnicity
from Darfur and participation in anti-governmengctivities. The Court held, in accordancewith the French authorities
whichit consideredbetterplacedto assesshe factsof the case that the applicanthad not providedsufficientelementsof
informationto makethe existenceof a risk of ill-treatmentin caseof his return to Sudancredible. The application was
therefore rejected as manifestly ill-founded.

I ECtHR 11 June 2019, 35332 S.S.v. RUS ECLI:CE:ECHR:2019:0611JUD003533=
violation of ECHR, Art. 3+5(4)
joined case with 79223/17 [B.Z.]

*  Theapplicantsare nationalsof Tajikistanand UzbekistanTheywerechargedin their countriesof origin with religiousanc
politically motivatedcrimes.In order to preventtheir removalfrom Russiatheir applicationswerelodgedwith the court.
And althoughtheir casewas grantedpriority, it still took two yearsto decideit. The Court consideredhat the Russial
authoritieshad at their disposalsufficiently substantiateccomplaintspointing to a real risk of ill-treatment. The Court
concludeghat, althoughthe applicantshad sufficientlysubstantiatedhe claimsthat theywould risk ill-treatmentin their
countriesof origin, the Russianauthoritiesfailed to assessheir claimsadequatelythroughreliance on sufficientrelevan

material.
1 ECtHR 5 July 2005, 2345/( Said v. NL ECLI:CE:ECHR:2005:0705JUD000234%
*  violation of ECHR, Art. 3

*  Asylumseekerheldto be protectedagainstrefoulementunderArt. 3; the Dutch authoritieshad takenthe failure to submi
documentsstablishinghis identity, nationality, or travel itinerary as affectingthe credibility of his statementsthe Cour
insteadfoundthe applicantOstatementsonsistentcorroboratedby informationfrom Amnestynternational,and thushelc
that substantialgroundshad beenshownfor believingthat, if expelledhewouldbe exposedo a real risk of ill-treatmen
as prohibited by Art. 3.

1 ECtHR 4 Sep. 2018, 17675/ Saidami v. GER ECLI:CE:ECHR:2018:0904JUD001767&
*  no violation o ECHR, Art. 3

*  The applicant Tunisian national had beendeportedfrom Germanyas he was considereda potential offenderposinga

threatto national securitydueto activitiesfor OlslamiStateCHe complainedthat he would sentencedo the deathpenalty
in Tunisia.
The Court notedthat chargesagainstthe applicantin Tunisiawere carrying the deathpenaltyand that therewasa real
risk that he would be given that penalty. However,it was not in disputethat there is a moratorium on carrying out
executiondn Tunisiawhich has beenrespectedwithout exceptionsince 1991, and that the Tunisianauthorities providec
diplomatic assurancego that endin the applicantOsase.Againstthat backgroundthe Court agreedwith the domesti
courts@inding that there was no real risk that the applicantwould be executedn Tunisia. The Court further agreedwith
the domesticcourtsthat, if the applicantwere giventhe deathpenaltyin Tunisia,that penaltywould de facto constitutea
life sentenceSucha sentencevould de jure and de facto be reducibleby way of a pardonaccordingto objectiveand pre-
determined criteria. The Court therefore considered the application manifestly ill-founded.

1 ECtHR 11 Jan. 2007, 1948/ Salah Sheekh v. NL ECLI:CE:ECHR:2007:0111JUD000194¢
*  violation of ECHR, Art. 3
*  Therewasa real chancethat deportationto Orelativelgafe@reasin Somaliawouldresultin his removalto unsafeareas
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hence there was no ‘internal flight alternative’ viable. The Court emphasised that even if ill-treatment be meted out
arbitrarily or seen as a consequence of the general unstable situation, the asylum seeker would be protected under Art. 3,
holding that it cannot be required that an applicant establishes further special distinguishing features concerning him
personally in order to show that he would be personally at risk

ECtHR 1 Oct. 2019, 57467/15 Savran v. DEN ECLI:CE:ECHR:2019:1001JUD005746715
violation of ECHR, Art. 3

The applicant Turkish national had been convicted of highly aggravated assault that had lead to a victim’s death, and from
2008 he was placed in the secure unit of a residential institution for the severely mentally impaired for an indefinite period.
In addition, he received an expulsion order with a permanent ban on re-entry. In 2014 the sentence was changed to
treatment in a psychiatric department. Due to his medical condition and need for psychiatric treatment, the city court
decided that the expulsion order should not be enforced, but the latter was reversed by the High Court.

Referring to the judgment Paposhvili v. Belgium [13 December 2016, 41738/10] the ECtHR stated that the authorities of
the removing state must verify on a case-by-case basis whether the care generally available in the receiving state is
sufficient and appropriate in practice for the treatment of the applicant’s illness so as to prevent him being exposed to
treatment contrary to art. 3. In that connection the authorities must consider whether the individual in question will actually
have access to such care and facilities, including the cost of medication and treatment, the existence of social and family
network, and the distance to be travelled in order to have access to the required care. Where serious doubts persist
regarding the impact of removal, the returning state must obtain individual and sufficient assurances from the receiving
state that appropriate treatment will be available and accessible.

In this case, the Court noted the need for the applicant to receive follow-up and control in connection with medication on a
daily basis as well as intensive outpatient treatment. The Danish High Court had not developed on that issue, and the
ECtHR therefore concluded that there were serious doubts as to the impact of removal of the applicant. The expelling state
would have to either dispel such doubts or obtain individual and sufficient assurances from the receiving state that
appropriate treatment will be available and accessible to the concerned person. Removal of the applicant to Turkey without
such assurances having been obtained would therefore be a violation of art. 3.

ECtHR 7 July 1989, 14038/88 Soering v. UK ECLIL:CE:ECHR:1989:0707JUD001403888
violation of ECHR, Art. 3

Holding extradition from UK to USA of German national charged with capital crime and at risk of serving on death row is
a violation of Art. 3 recognising the extra-territorial effect of the ECHR.

ECtHR 19 Jan. 2016, 27081/13 Sow v. BEL ECLIL:CE:ECHR:2016:0119JUD002708113
no violation of ECHR, Art. 3

The applicant was a Guinean woman who had partially undergone FGM and claimed to be at risk of re-excision in case of
return to her country of origin. In the first two asylum applications she had also claimed to have been exposed to forced
marriage, but these asylum claims had been rejected due to inconsistencies, lack of credibility and failure to demonstrate
the risk of being re-excised. In her third asylum application the applicant had concentrated on her fears of being subjected
again to excision. The Belgian authorities refused to consider that application, arguing that no new elements had been
submitted and that the evidence provided should have been submitted with one of the previous claims. The Court noted that
the Belgian authorities had subjected the first asylum claim to a detailed and thorough examination, basing their
conclusion that the applicant would not be at risk of re-excision on a report showing that certain categories of persons, to
which she did not belong, were exposed to such risk. The Court found nothing arbitrary or manifestly unreasonable in this
assessment and, consequently, no violation of art. 3.

As regards art. 13, the court considered it legitimate for States to provide specific rules to reduce repetitive and abusive or
manifestly unfounded asylum applications. It could not be required to make ex nunc examinations of each new asylum claim
where the alleged risk had already been subject to careful and rigorous examination in a previous asylum claim, unless new
facts were presented. In this case, the new documents submitted had been probative of an undisputed fact that had already
been considered. There was therefore no violation of art. 13.

ECtHR 19 Dec. 2013, 48866/10 T.A.v. SWE ECLI:CE:ECHR:2013:1219JUD004886610
violation of ECHR, Art. 3

The applicant was an Iraqi citizen, a Sunni Muslim from Baghdad. From 2003 to 2007 he had been working for security
companies with connections to the US military forces in Iraq. He alleged to have been subjected to attacks and threats from
two militias due to that employment, and to be at risk of treatment prohibited by Arts. 2 and 3.

While considering the general situation in Iraq in a similar manner as in B.K.A. v. Sweden (11161/11, 19 Dec. 2013), the
ECtHR noted that targeted attacks against the former international forces in Iraq and their subcontractors as well as
individuals seen to be collaborating with these forces have been widespread. Individuals who worked for a company
connected to those forces must therefore, as a rule, be considered to be at greater risk in Iraq than the average population.
As regards the applicant’s personal situation, the Court found reasons to generally question his credibility and thus
considered that he had not been able to make it plausible that there is a connection between the alleged incidents and his
previous work for security companies connected to the former US troops. As many years had passed since the alleged
incidents and his work for the companies, there was consequently no sufficient evidence of a real risk of treatment contrary
to Arts. 2 or 3. Two judges dissented on the basis of the cumulative weight of factors pertaining to both the general situation
in Iraq and the applicant’s personal account.

ECtHR 19 Dec. 2013, 1231/11 T.H.K. v. SWE ECLI:CE:ECHR:2013:1219JUD000123111

no violation of ECHR, Art. 3

The applicant was an Iraqi citizen, a Sunni Muslim from Mosul. He had served from 2003 to 2006 in the new Iraqi army
which involved working with the US military forces. In 2006 he had been seriously injured in a suicide bomb explosion
killing 30 soldiers, and in 2007 he had been hit by shots from a car passing in front of his house. He also alleged to have
received a letter containing death threats.
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TheECtHR consideredhe generalsituationin Iraq in a similar mannerasin B.K.A.v Sweder(11161/11,19 Dec.2013)
Asregardsthe applicantOpersonalsituation,the ECtHR statedthat therewasno indication that memberof his family in
Irag had beensubjectedo attacksor other forms of ill-treatment since 2007, and consideredthat the applicant had not
substantiated that there was a remaining personal threat of treatment contrary to Arts. 2 or 3.

! ECtHR 19 Nov. 2019, 28492/ T.K. v. RUS ECLI:CE:ECHR:2019:1119JUD0028492
no violation o ECHR, Art. 3

joined case with: 49975/15 [S.R.]
+  referred to Grand Chamber

*  The applicants were Kyrgyz nationals whose extradition to Kyrgyzstanwas requestedon charges of aggravate
misappropriationand aggravatedobbery,destructionof propertyand murder,respectivelyTheyclaimedthat their Uzbel
ethnicity would expose them to risk of persecution and ill-treatment in Kyrgyzstan.

Referringto its previouscaselaw, accordingto which ethnic Uzbekswere consideredto be at risk of ill-treatment if
removedto Kyrgyzstanin the wake of the inter-ethnic clashesin 2010, the Court reconsideredits approachto the
extradition of ethnic Uzbeks.An apparentconsensusn international reports that the Kyrgyz authorities were taking
specificstepsto eradicatetorture, and that the humanrights situation there in generalwas improving, madethe Couri
concludethat ethnicUzbekdacing extraditionno longer constituteda vulnerablegroup running a real risk of ill-treatmen
solelyin connectionwith their ethnicorigin. The chargesagainstthe two applicantswere of commoncriminal natureanc
not prima facie relatedto their Uzbekorigin or political persecutionand the Court was satisfiedthat the Russiancourts!
assessmertf the claimsof risk of ill-treatmentwasbasednot only on the generalreporting on the humanrights situatior
in Kyrgyzstan, but also on the applicantsO individual circumstances.

The Court further examinedthe assurancegrovidedby the Kyrgyz authoritiesto which the Russiancourts had attache«
significantweight. Referringto its generalcriteria for assessinghe quality and reliability of suchassurancesnd to the
monitoring mechanismcreated through cooperationbetweenthe Russianand Kyrgyz authorities, the Court found no
reasonablegroundsto concludethat the local authoritiesin Kyrgyzstanwould fail to abide by themin practice. As the
Russiancourtshad compliedwith their duty to adequatelyassesghe claimsof a risk of ill-treatmentthat had beengiver
attentive consideration, the Court found no violation of art. 3 in the event of the applicants® extradition.

] ECtHR 7 Nov. 2017, 31189/: T.M. a.o. v. RUS ECLI:CE:ECHR:2017:1107JUD003118¢
*  violation of ECHR, Art. 3

*  Theapplicantswerechargedin Uzbekistarwith religiously and politically motivatedcrimesand subjectto aninternationa

searchwarrant, andthe Russiamauthoritieshadtakenfinal decisiongo removethemto Uzbekistandespitetheir consister
claims of a real risk of ill-treatment. The ECtHR held that in the extradition and expulsionproceedingsthe Russial
authoritiesdid not carry out a rigorous scrutiny of the applicants@laim of a risk of ill-treatment, given the domesti
courtsOsimplistic rejections. Furthermore, their reliance on the assurancesof the Uzbek authorities, despite their
formulationin standardterms,appearedenuousas similar assurancefiaveconsistenthbeenconsideredunsatisfactonby
the Court. Althoughthe applicantshad sufficientlysubstantiatedhe claimsthat theywould risk ill-treatment, the Russial
authorities had failed to assess their claims adequately through reliance on sufficient relevant material.
Finding itself, therefore,compelledo examinandependentlyhe allegedreal risk of ill-treatmentin the eventof removalto
Uzbekistanthe Court foundnothingto indicateanyimprovementn eitherthe Uzbekcriminal justice systemnin generalor
in the specifictreatmentof personsprosecutedor religiously and politically motivatedcrimes. It concludedthat there
would be violation of art. 3 if the applicantswereto be removedio Uzbekistanln view of this finding, the Court did not
consider it necessary to examine the complaints under art. 13.

1 ECtHR 1 Dec. 2015, 17724/ Tadzhibayev v. RUS ECLI:CE:ECHR:2015:1201JUD001772¢
*  violation of ECHR, Art. 3

*  Thecaseconcerneda Kyrgyznational of Uzbekethnicorigin, subjectto extraditionproceedingslueto allegedinvolvemer
in inter-ethnicclashesin Kyrgyzstanin 2010.He had beenarrestedin Russiaand placedin detention,and the Russial
SupremeCourt upheldthe extraditionorder basedessentiallyon diplomaticassurancegrovidedby the Kyrgyzauthorities
The applicantOs claim to refugee status was rejected by the Russian authorities.

The Court notedthat the situationin the southof Kyrgyzstanwas characterisedoy torture and other ill-treatmentof ethic
Uzbeksby law enforcemenbfficers. Thishadincreasedafter the clashesn 2010and remainedwidespreadaggravatecdoy
theimpunityof law-enforcementfficers. Theoverall humanrights situationin Kyrgyzstarremainechighly problematic As
to the applicantOmdividual circumstanceshe Court reiteratedthat wherean applicantallegesto be a memberof a groug
systematicallyexposedo a practice of ill-treatment, the protectionunderart. 3 entersinto play whenhe establisheghat
membershi@ndthat thereare seriousreasongo believein the existencef suchpractice.Iln suchcircumstance# will not
be required that the applicant show the existence of further special distinguishing features.

Consideringthat the applicantOargumentsin respectof the risk of ill-treatmenthad not beenaddressedroperly at the
domesticlevel, the Court held that this issuehad not beensubjectedto rigorous scrutiny in the asylumor extraditior
proceedingsThe Court also did not considerthe invokedassurancegrovided by the Kyrgyz authoritiesas sufficientto
exclude the risk of the applicantOs exposure to ill-treatment. His extradition would therefore be in violation of art.

1 ECtHR 4 Sep. 2014, 71932/ Trabelsi v. BEL ECLI:CE:ECHR:2014:0904JUD0071932
*  violation of ECHR, Art. 3

*  TheapplicantTunisiancitizenhad beensentencedo tenyears@mprisonmenin Belgiumin 2003for attemptingto blow up
a military baseand for instigating a criminal conspiracy.He had in 2005 beensentencedo ten yearsGmprisonmentin
absentiaby a Tunisianmilitary court for belongingto a terrorist organisation.In 2008,the US authoritiesrequestechis
extraditionon chargesfor offenceselating to Al Qaeda-inspirederrorism,amongwhich two chargesmadehim liable to
life imprisonment.In spite of a Rule 39 indication by the ECtHR of interim measuresn 2011, the Belgian authorities
extradited the applicant to the US in 2013.

Whilereiteratingthat the impositionof a sentencef life imprisonmenbn an adult offenderis notin itself prohibitedby the
ECHR, providedthat it is not disproportionate,the ECtHR pointed out that for it to be compatiblewith art. 3 sucha
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sentenceshould not be irreducible de jure and de facto. In view of the gravity of the terrorist offenceswith which the
applicant was charged, a discretionary life sentence was not considered to be grossly disproportionate.
Eventhoughthe US had, by a diplomatic note in 2010, repeatedtheir guaranteestowards Belgiumin respectof the
possibilityof commutatiorof a life sentencethe ECtHRheldthat the US authoritieshad at no point providedany concrett
assurancehat the applicantwould be sparedan irreduciblelife sentenceTheCourt further notedthat while USlegislatior
providedvariouspossibilitiesfor reducinglife sentencesvhich gavethe applicantsomeprospectof release;it did not lay
down any procedureamountingto a mechanisnfor reviewingsuchsentencegor the purposesof ECHR art. 3. Thelife
imprisonmento which the applicantmight be sentenceatould thereforenot be describedas reducible. Consequentlyhis
extradition to the US had amounted to a violation of Art. 3.

In addition, by the actual extradition of the applicantin spite of the Rule 39 indication, Belgium had deliberatelyanc
irreversibly lowered the level of protection of the rights in art. 3. ECHR art. 34 had therefore also been violated.

ECtHR 26 July 2016, 14348/ U.N. v. RUS ECLI:CE:ECHR:2016:0726JUD001434¢
violation of ECHR, Art. 3

Theapplicantwasa national of Kyrgyzstanand an ethnicUzbekwho had arrived in Russiaafter the massdisordersanc
inter-ethnicclashesin Kyrgyzstanin 2010. The Russianauthoritiesacceptedhe requestfor his extraditionto Kyrgyzsta
on chargesfor violentcrimesrelatedto theseclashesin parallel proceedingshe applicantOsequestfor refugeestatuswas
rejected.

The Court reiterated its previousfinding that there were substantialgrounds for believing that personssuch as the
applicantwould face a real risk of exposureto treatmentproscribedby art. 3 if returnedto Kyrgyzstanreferring to the
widespreadand routine use of torture and other ill-treatment by law-enforcementgenciesin the southernpart of the
country towards membersof the Uzbekcommunity As such, the diplomatic assurancesand the monitoring mechanisi
relied on by the Russiangovernmentwere insufficient. The applicantOslleged criminal conductdid not overturn the
absolute prohibition of ill-treatment under art. 3.

As the applicanthad beenunableto apply for judicial review of the lawfulnessof his detentionduring a fixed period of
detention, notwithstandingchangesin the circumstancescapable of affecting its lawfulness,art. 5(4) had also beer
violated.

ECtHR 17 Feb. 2004, 58510/ Venkadajalasarma v. NL ECLI:CE:ECHR:2004:0217JUD005851(
no violation o ECHR, Art. 3

Currentsituationin Sri Lankamakest unlikely that Tamil applicantwould run a real risk of beingsubjectto ill-treatmen
after his expulsion from the Netherlands.

ECtHR 30 Oct. 1991, 13163/ Vilvarajah v. UK ECLI:CE:ECHR:1991:1030JUD001316%
no violation o ECHR, Art. 3

Finding no breachof Art. 3 althoughapplicantsclaimedto havebeensubjectedo ill-treatmentuponreturn to Sri Lanka;
this had not beena foreseeableconsequencef the removalof the applicants,in the light of the generalsituationin Sri
Lankaandtheir personalcircumstancesa merepossibility of ill-treatmentis not in itself sufficientto giverise to a breact
of Art. 3, and there existedno specialdistinguishingfeaturesthat could or oughtto haveenabledthe UK authoritiesto
foresee that they would be treated in this way.

ECtHR 8 Apr. 2015, 49341/: W.H. v. SWE ECLI:CE:ECHR:2015:0408JUD0049341
no violation o ECHR, Art. 3

Theapplicantwasan Iragi citizenof Mandaeandenominationpriginating from Baghdad.Sheappliedfor asyluminvoking
that she,as a divorcedwomanbelongingto a small and vulnerableminority and without a male networkor remaining
relativesin Irag, would be at risk of persecution,assault,rape and forced conversionand forced marriage. After the
referral of the caseto the Grand Chamber(in October 2014) the SwedishMigration Board granted the applicant a
permanentesidencepermit, consideringher not to be a refugeeyetin needof international protection,giventhe genera
securitysituationin Baghdadin combinationwith the fact that sheis a womanlacking social networkand belongingto a
religious minority. Due to the vastnumberof Iraqis havingfled to the Kurdistan Region,therewasno internal relocatior
alternative for her in the KRI.

ECtHR 26 Jan. 2017, 16744 X.v.CH ECLI:CE:ECHR:2017:0126JUD001674<
violation of ECHR, Art. 3

Mr. X wasa Sri Lankannational of Tamil origin who had appliedfor asylumin Switzerlandin 2009, statingthat he hac
beenan active memberof the LTTE movementHis asylumrequestwasrejected,and he was deportedwith his family in
2013.Uponreturn to Sri Lanka,theyhad beendetainedand questionedand Mr. X wasincarceratedand exposedo ill-
treatmentFollowing a visit to the prison by a representativef the Swissembassyhis wife and childrenhad beenrelocatec
to Switzerlandand uponreleasein 2015Mr. X appliedfor a humanitarianvisato return to Switzerlandwherehe agair
requested asylum which was granted.

Althoughthe Swissgovernmenthad apologisedpublicly and privately for the mistakesmadein assessingvr. XOdfirst
asylumapplication and was consideredto have acknowledgedn substancethe violation of art. 3, this could not be
regardedassufficientredressin the absencef any compensatioffior thedamagesuffered Mr. X couldthereforestill claim
to be a victim of that violation.

The Court reiteratedthat in caseswhere an applicant allegesbeing a memberof a group systematicallyexposedo a
practice of ill-treatment, protectionunder art. 3 entersinto play whenthe applicant establisheghat there are seriou:
reasongo believein the existenceof that practiceandin his or her membershif the group concernedwithout havingto
demonstratehe existenceof further specialdistinguishingfeatures.lt held that at the time of his deportation,the Swis:
authoritiesshouldhavebeenwell aware of therisk that Mr. X and his family mightbe subjectto treatmentcontraryto art.
3, giventhat specificevidencehad includednot only Mr. XOswn submissionsut also a parallel caseof anotherapplican
who had beendetainedand subjectedto ill-treatment resulting in hospitalisationupon deportationfrom Switzerlanda
monthearlier than Mr. X. Further referring to the governmentGeceptancef the shortcomingsthe Court concludedhat
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the Swissauthorities had failed to comply with their obligations under art. 3 in dealing with Mr. XOsfirst asylun
application.

ECtHR 7 Nov. 2017, 54646/ X.v. GER ECLI:CE:ECHR:2017:1107JUD005464¢
no violation o ECHR, Art. 3

Theapplicantwasa Russiarcitizenborn in the Northern CaucasusHis asylumrequestshad beenrefusedby the Germar
authoritiesin 2002and 2011,yethe had beengranteda residencepermitin 2012.In 2014he wassuspectedo be goingto
Syriato join IS, anda deportationorder wasissuedn 2017ashewasconsideredo constitutea threatto national security
The ECtHRagreedwith the conclusionof the GermanFederal AdministrativeCourt, finding that B evenif therewasa risk
of torture in the region of Dagestanb the applicant would not face the risk of torture or ill-treatment if deportedto
Moscow.The generalreports on suchrisk in other regionsof Russiaconcernin essencehe situation of personseithel
directly connectedo the conflictsin NorthernCaucasu®r beingrelativesof persondirectly connectedTheapplicanthac
no connection with these conflicts as he left Dagestan at the age of three.

ECtHR 9 Jan. 2018, 36417/ X.v. SWE ECLI:CE:ECHR:2018:0109JUD0036417
violation of ECHR, Art. 3

TheapplicantMoroccannational had beenexpelledfrom Swederand complainedthat he would face a real and persona
risk of torture or other inhuman treatment in Morocco since he was considered a threat to national security in Swe
Noting that the humanrights situation in Morocco has improved over severalyears, the Court held that the genera
situationwas not suchas to show,on its own, that there would be a breachof the ECHRIif the applicantwereto return
there.Asregardshis personalsituation,the Court agreedwith the findingsof the Swedishauthoritiesthat the applicanthac
failed to show that he had previously been of interest to the Moroccan authorities.

Insofar astherisk of ill-treatmentbecauseof the applicantbeingconsidereda securityrisk in Swederwas concernedthe
Court observedthat the SwedishGovernmenhad acknowledgedhat the Security Servicehad beenin contactwith the
Moroccanauthoritiesand informedthemaboutthe applicant,and that the Moroccanauthoritieswere thusaware of their
assessmerand had certaininformationabouthim. In view of the materialfrom reliable internationalsourcesshowingthat
arbitrary detentionand torture continueto occur in casesrelated to personssuspectedf terrorism, the applicant was
thereforeconsideredo haveshownthat therewasa risk of beingsubjectedo treatmentcontraryto art. 3. The Migration
Agencyandthe Migration Court of Appealhad not beeninformedof the variousroles of the SecurityServiceand had thus
not receivedall relevantand important information, which in the CourtOsview raised concernas to the rigour anc
reliability of the domestigproceedingsNo assurance$iad thereforebeenobtainedfrom the Moroccanauthoritiesrelating
to their treatment of the applicant upon return.

ECtHR 10 July 2018, 14319/ X.v. NL ECLI:CE:ECHR:2018:0710JUD001431¢
no violation o’ ECHR, Art. 3

The applicant was a Moroccan national who had beenconvictedof preparing terrorist offencesand sentencedo 12
months@mprisonmenin the NetherlandsHe claimedasylum,arguing that he would be at risk of beingdetainedand ill-
treated if removed to Morocco as he would there be considered a terror suspect.

The Court observedthat the general humanrights situationin Morocco has improved,but that despitethe Moroccar
governmentaffortsill-treatment and torture still occur, particularly in the caseof personssuspecteaf terrorism or of
endangeringstate security. However, a general and systematicpractice of torture and ill-treatment had not beer
establishedthusthe generalsituationwas not of suchnature asto show,on its own, that therewould be a breachof the
ECHR in case of return.

ECtHR 27 Feb. 2014, 35/ Zarmayev v. BEL ECLI:CE:ECHR:2014:0227JUDO000003E
no violation o ECHR, Art. 3

The applicant was a Russiancitizen of Chechenorigin who had beengranted asylumin Belgiumin 2005 under false
identity. As a result, his refugeestatushad beenwithdrawn in 2009, and he was convictedfor a numberof criminal
offencesAsBelgiumthenaccepteda requestfor his extraditionto Russiahelodgedfour unsuccessfudsylumapplication:
in Belgium from 2009 to 2013.

The ECtHR notedthat the situationin Chechnyas not so seriousas to warrant the generalprohibition of returnsundel
ECHR art. 3. As regards the applicantOpersonal circumstancesthe Court pointed to internal inconsistenciesn his
accountof eventsunexplainedadditionsto this account,and the unreliability of letters of supportthat he had producec
TheCourtfurther referredto diplomaticassuranceindicatingthat the applicant,if convictedin Russiawould be detaine«
in an ECHR-compliantnstitution,andthat the Belgianembassyvould be permittedto visit himin prisonandtalk with him
unsupervised.

His personal circumstances therefore did not justify the finding of a violation of art. 3 in case of his extradition.

CAT Views on Qualification for Protection

CAT/C/34/D/233/200: Agiza v. SWE
violation of CAT, Art. 3

The non-refoulementunder CAT is absolute even in context of national security concerns; insufficient diplomatic
assurances were obtained by sending country.

CAT/C/45/D/373/200! Aytulun v. SWE

violation of CAT, Art. 3

Return of PKK member to Turkey where he is wanted under anti-terrorism laws would constitute a breach of art.
CAT/C/46/D/379/200! Bakatu-Bia v. SWE
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violation of CAT, Art. 3

The present human rights situation in the Democratic Republic of the Congo, is such that, in the prevailing circumstances,
substantial grounds exist for believing that the complainant is at risk of being subjected to torture if returned to the
Democratic Republic of the Congo.

CAT/C/37/D/279/200! C.T. and K.M. v. SWE
violation of CAT, Art. 3

Rwandan women repeatedly raped in detention in Rwanda by state officials have substantial grounds to fear torture if
returned while ethnic tensions remain high. Complete accuracy seldom to be expected of victims of torture, and
inconsistencies in testimony do not undermine credibility if they are not material.

CAT/C/51/D/387/200¢ Dewage v. AUT
violation of CAT, Art. 3

The Committee considered the State party’s argument that the author’s claim related to non-State actors and therefore falls
outside the scope of article 3 of the Convention. However, the Committee recalls that it has, in its jurisprudence and in
general comment No. 2, addressed risk of torture by non-State actors and failure on the part of a State party to exercise due
diligence to intervene and stop the abuses that were impermissible under the Convention. In the present communication,
the Committee took into account all the factors involved, well beyond a mere risk of torture at the hands of a non-
government entity. The Committee assessed reports of continued and consistent allegations of widespread use of torture
and other cruel, inhuman or degrading treatment in Sri Lanka, as well as reports concerning mistreatment of failed asylum
seekers who have profiles similar to the author’s, and considered that, in addition to torture by the LTTE (signs of which
were corroborated by medical reports), the complainant was subjected to constant harassment and threats, including death
threats, by government authorities and that this mistreatment intensified as he made further complaints.

CAT/C/54/D/490/201: E.K.W. v. FIN
violation of CAT, Art. 3

The Committee notes the complainant’s argument that violence against women in the Democratic Republic of the Congo is
widespread. In this regard, the Committee recalls its previous jurisprudence and its views in the case of Njamba and
Balikosa v. Sweden, in which the Committee was not able to identify any particular area in the Democratic Republic of the
Congo that could be considered safe for the complainants. The Committee observes that in recent credible reports, namely
the 2013 report of the United Nations High Commissioner for Human Rights on the human rights situation and the
activities of her Office in the Democratic Republic of the Congo (A/HRC/24/33) and the concluding observations of the
Committee on the Elimination of Discrimination against Women on the combined sixth and seventh periodic reports of the
Democratic Republic of the Congo (CEDAW/C/COD/CO/6-7), it is stated that the widespread violence against women,
including rape by national armed groups, security and defence forces, is mostly inherent in conflict-affected and rural
areas of the country, especially in the east. The Committee is concerned, however, that according to these reports such
violence is also taking place in other parts of the country. Accordingly, the Committee finds that, taking into account all the
factors in this particular case, substantial grounds exist for believing that the complainant will be in danger of torture if
returned to the Democratic Republic of the Congo.

CAT/C/38/D/281/200! E.P.v. AZE
violation of CAT, Art. 3

Violation of the Convention when Azerbaijan disregarded Committee’s request for interim measures and expelled applicant
who had received refugee status in Germany back to Turkey where she had previously been detained and tortured.

CAT/C/56/D/613/201- F.B.v.NL
violation of CAT, Art. 3

In the present case, the Committee recognises the efforts made by the State party's authorities to verify the complainant's
accounts by carrying out an investigation in Guinea within the first asylum proceedings. Although the complainant has
failed to provide elements that refute this investigation' s outcome, as reflected in the person specific report of 12 March
2004, that concluded that the information provided by her about her and her family 'circumstances in Guinea was
incorrect, the Committee considers that such inconsistencies are not of a nature as to undermine the reality of the
prevalence of female genital mutilation and the fact that, due to the ineffectiveness of the relevant laws, including the
impunity of the perpetrators, victims of FMG in Guinea do not have access to an effective remedy and to appropriate
protection by the authorities. The complainants' removal to Guinea by the State party would constitute a breach of Article 3
of the Convention.

CATI/C/47/D/381/200! Faragollah a.o. v. CH
violation of CAT, Art. 3

The Committee is of the opinion that in the light of all the circumstances, including the general human rights situation in
Iran, the personal situation of the claimant, who continues to engage in opposition activities for the Democratic Association
for Refugees and whose son has been granted refugee status, and bearing in mind its preceding jurisprudence, the
Commiittee is of the opinion that he could well have attracted the attention of the Iranian authorities. The Committee
therefore considers that there are substantial ground for believing that he would risk being subjected to torture if returned
to Iran. The Committee notes that Iran is not a State Party to the CAT and the complainant therefore would be deprived of
the legal option of recourse.

CAT/C/49/D/432/201( H.K.v. CH
no violation o CAT, Art. 3

In assessing the risk of torture in the present case, the Committee notes the complainant’s claims that she had been
imprisoned and severely ill-treated by the Ethiopian military in May 2006. It further notes the State party’s argument that
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this allegation was not substantiatedby the complainantbefore the Swissasylum authorities during her first asylun
procedureand that it was not invokedby her in the secondasylumrequest.The Committeealso notesthat the State
guestionsthe authenticity of the documentconfirming her detentionthat was allegedlyissuedby the Addis Ababa City
AdministrationPolice CommissionTheCommitteealsotakesnoteof theinformationfurnishedby the complainanton thest
points.It observesn this regardthat shehasnot submittedany evidencesupportingher claimsof havingbeenseverelyill-
treatedby the Ethiopian military prior to her arrival in Switzerlandor suggestinghat the police or other authoritiesin
Ethiopia have beenlooking for her since. The complainanthas also not claimedthat any chargeshave beenbrough
against her under the Anti-Terrorism law or any other domestic law.

The Committeeconcludesaccordinglythat the information submittedby the complainant,including the unclear nature of
her political activities in Ethiopia prior to her departure from that country and the low-level nature of her political
activities Switzerlandjs insufficientto showthat shewould personallybe exposedo a risk of beingsubjectedo torture if
returnedto Ethiopia. The Committeeis concernedat the manyreports of humanrights violations, including the use of
torture in Ethiopia,31but recallsthat for the purposef article 3 of the Conventiorthe individual concernednustfacea
foreseeablereal and personalrisk of being tortured in the country to which he or sheis returned.In the light of the
foregoing, the Committee deems that such a risk has not been established.

I CATI/CI/46/D/336/200: Harminder Singh Khalsa v. CH
*  violation of CAT, Art. 3

*  The Committeenotesthat the complainantsare well knownto the Indian authoritiesbecauseof their political activitiesin
Switzerlandand their leadershiproles in the Sikh communityabroad. The Committeeaccordingly considersthat the
complainanthaveprovidedsufficientevidencehat their profile is sufficientlyhigh to put themat risk of torture if arrested
The Committeenotesthe StatepartyOsubmissiorthat that numerousSikh militants are backin India, that Sikhslive in
greatnumbersin differentstatesand thereforethe complainantshavethe option to relocateto anotherindian statefrom
their stateof origin. TheCommitteehowever observeshat someSikhs,allegedto havebeeninvolvedin terrorist activities
havebeenarrestedby the authoritiesuponarrival at theairport andimmediatelytakento prisonsand chargedwith various
offences.The Committeealso takes note of the evidencesubmittedthat the Indian police continuedto look for the
complainantsandto questiontheir familiesabouttheir whereabout$ong after theyhadfled to SwitzerlandIn light of thest
considerations, the Committee does not consider that they would be able to lead a life free of torture in other part

! CAT/C/49/D/385/200! M.A.F. a.o0. v. SWE
* no violation o CAT, Art. 3+22

* |n assessinghe risk of torture in the presentcase,the Committeenotesthat the complainantshave submittedsom:e
documentsn supportof their initial claim thattheywouldrisk torture if returnedto Libya underthe QaddafiGovernmen
However,the complainantshave submittedno evidenceto supporttheir claim that they would currently be in danger of
beingsubjectedo torture if returnedto Libya, following therevoltand changein governmentln his submissiorof 20 April
2012,M.A F.referredto generalinstability in parts of Tripoli andthe healthsituationin the country.He further statedthat
he and his family would risk kidnappingor torture if returned,in particular dueto his wifeOgousinshavingfoughton the
side of Qaddafiduring the civil war, but providedno documentaryevidencein supportof theseclaims. The Committeds
aware of the humanrights situationin Libya but considersthat, in particular giventhe shiftin political authority and the
presentcircumstancesthe complainantshavenot substantiatedheir claim that theywould personallybe at risk of being
subjected to torture if returned to Libya.

! CAT/C/48/D/391/200! M.A.M.A. a.o. v. SWE
*  violation of CAT, Art. 3

*  Asto the StatepartyOgpositionin relation to the assessmerf the first complainantOssk of beingsubjectedo torture, the
Committeenotesthat the Stateparty hasacceptedhatit appearedot unlikely that he would still attract the interestof the
Egyptian authorities due to his family relationship with the convictedmurderer of Presidental-Sadat,eventhoughthe
eventdookplacea long timeago.Furthermore his Internetactivitiesin Swedenguestioningvhetherthe real murderersof
Presidental-Sadatwere convictedand punished shouldalso be takeninto accountin this context.Finally, the Stateparty
has acceptedthat it could not be excludedthat the rest of the family would also attract the interest of the Egyptiar
authorities.It specificallypointedout that the secondcomplainanthad allegedlybeensubjectedo harshtreatmentby the
Egyptiansecuritypoliceandthethird complainanthad allegedlybeenrepeatedlyrapedby police officerswhile in Egyptiar
custody.Consequentlyit was not possibleto fully excludethat he would be exposedo similar treatmentif returnedto
Egypt. The Committeeconcludesthat the enforcemenof the order to expel complainantsto Egypt would constitutea
violation of Art 3 of the Convention.

1 CAT/C/50/D/439/201! M.B.F. v. CH
*  no violation o CAT, Art. 3

*  Thecomplainantholdsno proof of persecutionThelranian authoritiesneverofficially summonedhim, nor did theyissuea

wantednotice or an arrestwarrant for him, or any other documento showthat his family wasundersurveillance As for
his brotherOgpolitical activities, he pointedout that the regimeOgepressionis so severethat oppositionparties mustact
with the utmostcaution; theyremainundergroundandvery few documentgan attestto the fact theyexist.For exampleno
party membershigard is issued.The Swissauthorities have recognizedthat the political oppositionin the country was
built upon mistrust and secrecy (JAAC 1999 | No. 63.5, p. 45; JJCRA 1998/4).
TheCommitteenotesfirst of all that the overall humanrights situationin the Islamic Republicof Iran canbe consideredo
be problematicin manyrespectsNonethelesst notesthatthe complainanthasneverbeentorturedthere,eitherbecausef
his ethnicity or for any other reason.Evenif he claimsthat his family has beenpersecutedy the authoritiesseekinghis
brother, who is supposedlypolitically active in the local undergroundArab opposition,the complainantproducesna
evidencen supportof this claim. Asfor his generalcomplaintregardingthe persecutiorof the Arab minority, in particular
in the region of Khuzestanthe Committeeconsidershat sucha complaintin no casewouldjustify concludingthat thereis
areal, personal and serious danger for the complainant.

I CAT/C/60/D/623/201: N.K. v. NL
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no violation o’ CAT, Art. 3

The issueis whetherthe return of N.K. to Sri Lanka would constitutea violation under Article 3 (non-refoulement
Applicantclaimsto havebeenregisteredwith the LTTE. The Committeaecallsthat accordingto its generalcommeniNo.
1, the burdenof presentingan arguablecaselies with the complainantof a communicationln the Committee'®pinion,in
the present case, the applicant has not discharged this burden of proof.

CAT/C/45/D/339/200: Said Amini v. DEN
violation of CAT, Art. 3

In assessinghe risk of torture in the presentcase,the Committeenotesthe complainantOsontentionthat there is a
foreseeableisk that hewill betortureif returnedto Iran basedon his claimsof pastdetentionandtorture, asa resultof his
political activities,and the recommencemeioff his political activitiesuponarrival in Denmark.It noteshis claim that the
Stateparty did not take his allegationsof torture into account,and that it neverformeda view on the veracity of the
contents of his medical reports, which allegedly prove that he had in fact been tortured.

CAT/C/17/D/43/199¢ Tala v. SWE
violation of CAT, Art. 3

Contradictionsandinconsistencie testimonyof asylumseekemttributedto post-traumaticstressdisorderresultingfrom
torture.

CAT/C/38/D/300/200t Tebourskiv. FRA
violation of CAT, Art. 3

Violation of the Conventionwhen France charged dual French/Tunisiannational of terrorism, revoked his Frencl
citizenship, and expelled him to Tunisia while his asylum and CAT claims were still pending.

CAT/C/50/D/431/201( Y.v. CH
no violation o CAT, Art. 3

In assessingherisk of torture in the presentcase the Committegakesnoteof the complainantOmrrestandill-treatmentin
1998 and of the allegation that she suffersfrom mental health problemsbecauseof ill-treatment in the past and the
continuousharassmentand persecutionby the Turkish authorities. In this regard, the Committeeobservesthat the
complainantsubmitsas documentangevidencea confirmationby the TOVAHRehabilitationCentrethat shehasbeenunde!
treatmentfrom 2002to 2006, as well as a medicalreport dated23 August2010issuedby a Swisspsychiatristwho, inter
alia, refersto a suspecteghost-traumaticstressdisorder. The Committeefurther notesthe StatepartyOsirgumentshat the
complainanthas not invokedher mentalhealth problemsduring the asylumproceedingsthat the allegedorigin of thest
problemsis not proven,that a suspectegost-traumaticstressdisordercannotbe consideredan importantindication of her
persecutionin Turkey, and that treatmentfor her condition is available in Turkey. The Committeetakes note of the
informationsubmittedby the partieson the generalhumanrights situationin Turkey.It notesthe informationpresentedn
recentreportsthat, overall, someprogresswasmadeon observancef internationalhumanrights law, that Turkeypursuet
its effortsto ensurecompliancewith legal safeguardgo preventtorture and mistreatmenthroughits ongoingcampaignof
Ozeraolerancedor torture andthatthe downwardirendin theincidenceand severityof ill-treatmentcontinued. Report:
alsoindicatethat disproportionateuseof force by law enforcemenbfficials continueso be a concern and caseof torture
continueto be reported. However,the Committeenotesthat noneof thesereports mentionthat family membersof PKK
militants are specificallytargetedand subjectedo torture. As to the complainantQOallegation that shewould be arrestec
andinterrogateduponreturn, the Committeaecallsthatthe mererisk of beingarrestedandinterrogatedis not sufficientto
conclude that there is also a risk of being subjected to torture.

CAT/C/50/D/467/201: Y.B.F. a.o. v. CH
no violation o CAT, Art. 3

TheCommitteeconcludesaccordinglythat the informationsubmittedoy the first complainantncludingthe unclearnature
of his political activitiesin Yemerprior to his departurefrom that countryandthelow-levelnatureof his political activities
in Switzerlandjs insufficientto showthat he would personallybe exposedo a risk of beingsubjectedo torture if returnec
to Yemen.The Committeeis concernedat the manyreports of humanrights violations, including the use of torture, in
Yemen, but recalls that for the purposesof article 3 of the Conventiorthe individual concernedmustface a foreseeable
real and personalrisk of beingtortured in the countryto which he or sheis returned.In the light of the foregoing, the
Committee deems that such a risk has not been established.

1.3.5 CCPR Views on Qualification for Protection

= CCPR 2370/201 A.H. v. DEN

*

*

violation of ICCPR, Art. 7

The Committeetakesnote of the authorOsssertiongthat, dueto his former work in fighting drug-relatedcrime, in close
cooperationwith severalEnglish-speakinggenciesheis at Ogreatrisk of beingexposedo seriousharmand abuse evet
deathCby the Taliban in Afghanistan,in particular dueto his assistancen securingthe arrest of two Taliban-affiliatec
drug lords. The Committeealso notesthe authorOslaim that, due to his pastwork, the author belongsto severalrisk
groupsunderthe UNHCR Eligibility Guidelinesfor Assessinghe International ProtectionNeedsof AsylumSeekergrom
Afghanistarof 6 August2013,andthat this fact wasconcededy the Stateparty. The Committefurther notesthe authorC
assertionghat, in the contextof his pastwork, he wasthe victim of an abductionattemptand receivedwritten threats,anc
his brotherwaskidnappedandkilled. It notesthat thoseseriousallegationswerenot specificallyrefutedby the Stateparty.
TheCommitteaalsonotesthe authorOassertionsabouthis fearsof the Afghanauthorities whoreportedlybelievethat heis
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a supporterof Christianity becauseof a videorecordingin which he comparesChristianity with Islam, althoughthe State
party pointedto the lack of evidenceaboutthe exactcircumstancesnd time of productionof the videoin question.The
Committeefurther notesthe authorOsillegationsthat neitherthe Danish Immigration Servicenor the Board initiated any
investigation as to the veracity and validity of the evidence produced in support of his detailed allegations.

The Committeeis of the view that the facts as presentedread in their totality, including the information on the authorC
personalcircumstancessuchas his pastexperiencan combatingdrug-relatedcrimeswhichimplicatedTaliban-affiliatec
drug lords, the threatsto the author and his family prior to his deportationto Afghanistanthe absenceof comprehensi
and objectiveverification by the StatepartyOsuthoritiesof the evidencesubmittedby the authorin supportof his claims
andtheunstablestateof his mentalhealth,whichthe Boardidentifiedin its decisionof 17 March 2014andwhichhaslikely
renderedhim particularly vulnerable disclosea real risk for the author of treatmentcontraryto the requirementf article
7 of the Covenantas a consequencef his removalto Afghanistan,which was not given sufficientweight by the State
partyOswuthorities.Accordingly,the Committeds of the view that, by removingthe authorto Afghanistanthe Stateparty
has violated its obligations under article 7 of the Covenant.

I CCPR 1763/200 Ernst Sigan Pillai a.0. v. CAN
% violation of ICCPR, Art. 7

*  The Committeenotesthe argumentinvokedby the Stateparty regarding the harm being the necessaryand foreseeabl
consequencef the deportationto Sri Lanka.In that respecthe Committeaecallsits GeneralCommentNo. 31 in whichit
refersto the obligation of Statespartiesnot to extradite,deport,expelor otherwiseremovea personfrom their territory
wherethereare substantialgroundsfor believingthat thereis a real risk of irreparable harm. The Committeurther note:
that the diagnosisof Mr. Pillai's post-traumaticstressdisorder led the Immigration and RefugeeBoard to refrain from
guestioninghim abouthis earlier allegedtorture in detention.The Committeds accordinglyof the view that the materia
beforeit suggestshatinsufficientweightwasgivento the authors'allegationsof torture andthereal risk theymightfaceif
deportedto their countryof origin, in thelight of the documentegbrevalenceof torture in Sri Lanka.Notwithstandinghe
deferencegivento theimmigrationauthoritiesto appreciatethe evidencebeforethem,the Committeeconsidershat further
analysisshouldhavebeencarried outin this case.TheCommitteghereforeconsidershat theremovalorderissuedagains
the authors would constitute a violation of Art 7 of the Covenant if it were enforced.

! CCPR 1544/200 Hamida v. CAN
*  violation of ICCPR, Art. 7

*  The CCPRobservegthat the Stateparty refers mainly to the decisionsof various authorities which have rejectedthe
authorOspplicationsessentiallyon the groundsthat helackscredibility, havingnotedinconsistencief his statementanc
thelack of evidencen supportof his allegations.The Committeeobservegshat the standardof proof requiredof the authot
is that he establisheghat thereis a real risk of treatmentcontraryto article 7 asa necessanandforeseeableonsequenc
of his expulsionto Tunisia. The CCPRnotesthat the Stateparty itself, referring to a variety of sourcessaysthat torture is
knownto be practisedin Tunisia,but that the author doesnot belongto oneof the categoriesat risk of suchtreatment.The
Committeeconsidergthat the author hasprovidedsubstantialevidenceof a real and personalrisk of his beingsubjectedo
treatmentcontrary to article 7 of the Covenant,on accountof his dissentin the Tunisian police, his six-monthpolice
detention the strict administrativesurveillanceto which he was subjectedand the wantednoticeissuedagainsthim by the
Mininstry of the Interior which mentionshis Oescapérom administrativesurveillanceOThesdactshavenot beendisputer
by the Stateparty. The Committeegivesdueweightto the allegationsregardingthe pressureput on his family in Tunisia
The Committeeconsidersthat there is a real risk of the author being regardedas a political opponentand therefore
subjected to torture.

1 CCPR 2360/201 Warda Osman Jasin v. DEN
*  violation of ICCPR, Art. 7

*  Theauthorof the communicationis WardaOsmanJasin,born on 2 May 1990in Somalia.Shesubmitsthe communicatio
on behalfof herselfand her threeminor children. Theauthoris a Somalinational seekingasylumin Denmarkand subjec
to deportationto Italy (under Dublin) following the Danish authorities®ejection of her applicationfor refugeestatusin
Denmark. Shesubmitsthat receptionconditionsin Italy and basic humanstandardsfor refugeeswith valid or expirec
residence permits do not comply with international obligations of protection.

The Committeerecalls that Statesparties shouldgive sufficientweightto the real and personalrisk a personmight faceif
deported and considersthat it wasincumbentuponthe Stateparty to undertakean individualisedassessmerdf the risk
that the author would facein Italy, rather than rely on generalreports and on the assumptiorthat, as shehad benefite:
from subsidiaryprotectionin the past,shewould,in principle, be entitledto work andreceivesocial benefitsin Italy today
TheCommitteeconsidersthat the Stateparty failed to devotesufficientanalysisto the authorOpersonalexperienceandto
the foreseeableonsequencesf forcibly returning her to Italy. It hasalsofailed to seekproperassurancdrom the Italian
authoritiesthat the author and her three minor children would be receivedin conditionscompatiblewith their statusas
asylumseeker®ntitledto temporaryprotectionandthe guaranteesinderarticle 7 of the Covenantby requestinghat Italy
undertake:

(a) to renew the authorOs and her childrenOs residence permits and not to deport them from lItaly; and

(b) to receivethe author and her children in conditionsadaptedto the childrenOsge and the familyOsulnerablestatus
which would enable them to remain in Italy.

Consequentlythe Committeeconsidersthat, underthe circumstancestemovalof the author and her three minor childrer
to Italy would be in violation of article 7 of the Covenant.

1.3.6 CRC Views on Qualification for Protection
! CRCIC/77/D/3/201 K.Y.M. v. DEN

*  violation of CRC, Art. 3
*  The Committeerecalls that the bestinterestsof the child shouldbe a primary considerationin decisionsconcerningthe
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return of a child, and that suchdecisionsshouldensurePwithira procedurewith proper safeguardsthat the child, upor
return, will be safeand providedwith proper care and enjoymenbf rights. In the presentcase,the Committeenotesthe
argumentsand information submittedto the Committee jncluding the assessmentf the motherOability to resist socia
pressurebasedon her pastexperiencan the Puntlandregion, and on reports on the specificsituation of femalegenita
mutilationin Puntland.However the Committeeobserveghat: a. the DanishRefugeeAppealsBoard limited its assessme
to a generalreference;b: the rights of the child under article 19 of the Conventioncannotbe madedependenbn the
motherOability to resistfamily and social pressure;c) evaluationof a risk for a child to be submittedto an irreversible
harmful practice suchas femalegenital mutilation in the countryto which he or sheis beingreturnedshouldbe adoptet
following the principle of precaution,and wherereasonabledoubtsexistthat the receivingStatecannotprotectthe child
against such practices, State parties should refrain from returning the child.

The Committeethereforeconcludeghat the Stateparty failed to considerthe bestinterestsof the child whenassessindghe
allegedrisk of the authorOslaughterto be subjectedto female genital mutilation if returnedto the Puntland State of
Somalia,andto takeproper safeguardgo ensurethe childOsvell-beinguponreturn, in violation of articles 3 and 19 of the
Convention.
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2.1 Asylum Procedure: Adopted Measures

Directive 2005/85

Asylum Procedure I

case law sorted in chronological order

On minimum standards on procedures in Member States for granting and withdrawing refugee status

* 0J2005 L 326/13

*  Revised by Dir. 2013/32

CJEU Judgments
CJEU 17 Dec. 2015,
CJEU 31Jan. 2013,
CJEU 28 July 2011,
CJEU 6May 2008,
CJEU pending cases

1 CJEU (pending)

C-239/14
C-175/11
C-69/10

C-133/06

C-616/19

See further: § 2.3.1 and 2.3.2

Directive 2013/32

impl. date: 01-12-2007

Tall

H.1.D.

Samba Diouf

Eur. Parliament v. Council EU

M.S. a.o.

Asylum Procedure II

On common procedures for granting and withdrawing international protection

* (0J2013 L 180/60
*  Recast of Dir. 2005/85

CJEU Judgments

CJEU 14 May 2020,
CJEU 19 Mar. 2020,
CJEU 19 Mar. 2020,
CJEU 13 Nov. 2019,
CJEU 29 July 2019,
CJEU 19 Mar. 2019,
CJEU 18 Oct. 2018,
CJEU 40Oct. 2018,
CJEU 40Oct. 2018,
CJEU 27 Sep. 2018,
CJEU 26 Sep. 2018,
CJEU 26 Sep. 2018,
CJEU 25July 2018,
CJEU 25July 2018,
CJEU SJuly 2018,
CJEU 26 July 2017,
CJEU pending cases
CJEU AG 30 Apr. 2020
CJEU (pending)
CJEU (pending)
CJEU (pending)
CJEU (pending)
CJEU (pending)
CJEU (pending)
CJEU (pending)
CJEU (pending)
CJEU (pending)
CJEU AG 25 June 2020
CJEU AG 19 Mar. 2020

C-924/19
C-564/18
C-406/18
C-540/17
C-556/17
C-297/17
C-662/17
C-56/17

C-652/16
C-422/18
C-180/17
C-175/17
C-404/17
C-585/16
C-269/18
C-348/16

C-36/20
C-20/20
C-18/20
C-921/19
C-821/19
C-755/19
C-651/19
C-210/19
C-67/19
C-40/19
C-808/18
C-517/17

See further: § 2.3.1 and 2.3.2

CAT

UN Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment

* 1465 UNTS 85

* art. 3: Protection against Refoulement

CAT Views

CAT 12July 2013
CAT 29 Nov. 2012
CAT 1lJune 2012
CAT 8luly 2011
CAT 30May 2011
See further: § 2.3.4

C/51/D/438/2010
C/49/D/416/2010
C/48/D/343/2008
C/46/D/379/2009
C/46/D/319/2007

impl. date: 20-07-2015

F.M.S. & F.N.Z.
L.H.

P.G.

Hamed
Torubarov
Ibrahim a.o.
E.G.

Fathi
Ahmedbekova
F.R.

X. &Y.

X.

A.

Alheto

C.a.o.

Sacko

V.L.

Com.
Bundesamt Asyl
Stscr Justitie
Com.

T.H.C.

J.P.

T.N.

K.D.

E.Y.

Com.

Addis

non-refoulement

impl. date: 1987

M.A.H. & F.H.v. CH
Chun Rong v. AUT
Kalonzo v. CAN
Bakatu-Bia v. SWE
Nirmal Singh v. CAN

Art. 39
Art. 23(3)H4)+39
Art. 39

Art. 25

UK, IRL opt out

all Art.

Art. 33+46(3)
Art. 46(3)

Art. 33(2)(a)
Art. 46(3)

Art. 52(1)+33(2)
Art. 46(2)

Art. 46(3)

Art. 33(2)(e)
Art. 22+46

Art. 46

Art. 9

Art. 31(8)

Art. 46(3)+35(b)
Art. 46(8)

Art. 12+14+31+46

Art. 6

Art. 46

Art. 40(2)+40(3)
Art. 40(2)

Art. 46
Art. 46
Art. 31
Art. 31
Art. 31

Art. 14(1)+33(2)

Art.
Art.
Art.
Art.
Art.

W W W W Ww

+22
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CRC

Convention on the Rights of the Child
* 1577 UNTS 27531 (art. 37: Protection againgblReéfbei€ped)1990

* art. 37: Protection against Refoulement

Rights of the Child

*  Optional Communications Protocol that allows for individual complaints entered into force 14-4-2014

CRC Views
1 CRC 1Feb.
See further: & 2.3.6

ECHR

2019 C/80/D/4/2016

D.D.v. ESP

effective remedy

Art.

37

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

* ETS 005

* art. 3: Protection against Refoulement
art. 13: Right to Effective Remedy

ECtHR Judgments

ECtHR11 June 2020
ECtHR5 May 2020
ECtHR21 Nov. 2019
ECtHR11 Dec. 2018
ECtHR10 July 2018
ECtHRS5 July 2018
ECtHR5 June 2018
ECtHR31 May 2018
ECtHR15 Mar. 2018
ECtHR14 Mar. 2017
ECtHR12 Jan. 2017
ECtHR13 Oct. 2016
ECtHR5 July 2016
ECtHR23 Feb. 2016
ECtHR19 Mar. 2015
ECtHR22 Apr. 2014
ECtHR6 June 2013
ECtHR6 June 2013
ECtHR25 Apr. 2013
ECtHR13 Dec. 2012
ECtHR2 Oct. 2012
ECtHR2 Oct. 2012
ECtHR15 May 2012
ECtHR23 Feb. 2012
ECtHR2 Feb. 2012
ECtHR17 Jan. 2012
ECtHR21 Jan. 2011
ECtHR22 Sep. 2009
ECtHR24 Feb. 2009
ECtHR20 Sep. 2007
ECtHR26 Apr. 2007
ECtHR8 Nov. 2005
ECtHR26 July 2005
ECtHR5 Feb. 2002
ECtHR11 July 2000
ECtHR19 Feb. 1998
See further: © 2.3.3

2.2 Asylum Procedure: Proposed Measures

Regulation

17189/11
3599/18
47287/15
59793/17
47232/17
45196/15
16026/12
46454/11
39034/12
47287/15
12552/12
11981/15
29094/09
44883/09
70055/10
6528/11
2283/12
50094/10
71386/10
39630/09
33210/11
14743/11
33809/08
27765/09
9152/09
12294/07
30696/09
30471/08
246/07
45223/05
25389/05
13284/04
38885/02
51564/99
40035/98
25894/94

impl. date: 1953

M.S. v. SLK & UKR
M.N. a.o. v. BEL

llias & Ahmed v. HUN
M.A. a.0. v. LIT
Basra v. BEL
Medjaouri v. FRA
Amerkhanov v. TUR
Abu Zubaydah v. LIT
A.E.A.v. GRE

llias & Ahmed v. HUN
Kebe a.o. v. UKR
B.A.C.v. GRE

A.M. v. NL

Nasr & Ghaliv. ITA
S.J.v. BEL
A.C.a.o.v. ESP
Mohammed v. AUT
M.E. v. FRA
Savriddin v. RUS
El-Masri v. MKD
Singh v. BEL
Abdulkhakov v. RUS
Labsi v. SLK

Hirsi v. ITA

.M. v. FRA

Zontul v. GRE
M.S.S. v. BEL & GRE
Abdolkhani v. TUR
Ben Khemais v. ITA
Sultani v. FRA
Gebremedhin v. FRA
Bader v. SWE

N. v. FIN

Conka v. BEL

Jabari v. TUR
Bahaddar v. NL

Asylum Procedure I

Establishing a common procedure for international protection in the Union.
*  COM (2016) 467, 13 July 2016

*  EP adopted position; no Council position yet

2.3 Asylum Procedure: Jurisprudence

2.3.1 CJEU Judgments on Asylum Procedure

Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.

3
3
3

13

13
13
3
13
3+5(4)+34
13
13
3
13
3
13
3
3
13
3
3
13
3
3
13
3
3
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1 CJEU 25 July 2018, C-404/ A. ECLI:EU:C:2018:58

* interpr. of Dir. 2013/3 Asylum Procedure 11, Art. 31(8)

*  ref. from Férvaltningsrétten i Malms, Sweden, 6 July 2017

*  Article 31(8)(b)mustbeinterpretedas not allowing an applicationfor internationalprotectionto be regardedas manifestl:
unfoundedin a situation, in which, (1) it is apparentfrom the information on the applicantOgountry of origin that
acceptablgorotectioncan be ensuredor himin that countryand, (2) the applicanthasprovidedinsufficientinformationto

justify the grant of international protection, where the MS in which the application was lodged has not adoptedrules
implementing the concept of safe country of origin.

! CJEU 4 Oct. 2018, C-652/ Ahmedbekova ECLI:EU:C:2018:80
AG 28 June 201 ECLI:EU:C:2018:51.
* interpr. of Dir. 2013/3 Asylum Procedure I, Art. 33(2)(e)

* seealson1.3.2

*  ref. from Administrativen sad Sofia-grad, Bulgaria, 19 Dec. 2016

*  Article 33(2)(e)doesnot covera situation,in whichan adultlodges,in her ownnameand on behalfof her minor child, an
applicationfor international protectionwhich is based,inter alia, on a family tie with anotherpersonwho haslodgeda
separate application for international protection.
Article 46(3) readin conjunctionwith Article 40(1) (appealprocedure) mustbe interpretedas meaningthat a court before
which an action hasbeenbroughtagainsta decisionrefusinginternational protectionis, in principle, requiredto examine
as Ofurtherepresentationsé@hd havingaskedthe determiningauthority for an assessmermf thoserepresentationsground:s
for granting international protectionor evidencewhich, whilst relating to eventsor threatswhich allegedly took place
beforethe adoptionof the decisionof refusal,or evenbeforethe applicationfor international protectionwaslodged,have
beenrelied on for the first time during thoseproceedingsThatcourtis not, howeverrequiredto do soif it findsthat those
groundsor evidencewererelied on in a late stageof the appealproceedingr are not presentedn a sufficientlyspecific
mannerto beduly consideredr, in respectof evidenceijt findsthat that evidencas not significantor insufficientlydistinct
from evidence which the determining authority was already able to take into account.

1 CJEU 25 July 2018, C-585/ Alheto ECLI:EU:C:2018:58.
AG 17 May 201t ECLI:EU:C:2018:32
* interpr. of Dir. 2013/3 Asylum Procedure I, Art. 46(3)+35(b)

* seealson1.3.1
*  ref. from Administrativen sad Sofia-grad, Bulgaria, 18 Nov. 2016

*  Article 46(3) APD read in conjunctionwith Article 47 of the Charter, mustbe interpretedas meaningthat a court or
tribunal of a MS seisedat first instanceof an appeal againsta decisionrelating to an application for internationa
protection mustexamineboth facts and points of law, suchas the applicability of Article 12(1)(a) of the Qualificatior
Directive to the applicantOsircumstanceswhich the body that took that decisiontook into accountor could havetaker
into account, and those which arose after the adoption of that decision.

Article 46(3) APD readin conjunctionwith Article 47 of the Charter, mustbe interpretedas meaningthat the requiremer
for a full and ex nunc examinationof the facts and points of law may also concernthe groundsof inadmissibility of the
applicationfor international protectionreferredto in Article 33(2), where permittedunder national law, and that, in the
eventthat the court or tribunal hearing the appeal plans to examinea ground of inadmissibility which has not beer
examinedby the determiningauthority, it mustconducta hearing of the applicantin order to allow that individual to
express his or her point of view in person concerning the applicability of that ground to his or her particular circur
Article 46(3) APD read in conjunctionwith Article 47 of the Charter, mustbe interpretedas meaningthat it doesnot
establishcommonprocedural standardsin respectof the powerto adopta new decisionconcerningan application for
international protection following the annulment,by the court hearing the appeal, of the initial decisiontakenon thai
application.However the needto ensurethat Article 46(3) hasa practical effectandto ensurean effectiveremedyrequires
that, in the eventthat the file is referredbackto the quasi-judicialor administrativebodyreferredto in Article 2(f), a new
decisionmustbe adoptedwithin a short period of time and mustcomplywith the assessmertontainedin the judgmen
annulling the initial decision.

Article 35, first paragraph,point (b) APD, mustbeinterpretedas meaningthat a personregisteredwith the United Nations
Reliefand WorksAgencyfor PalestineRefugeesn the Near East(UNRWA)must,if he or sheis a beneficiaryof effective
protectionor assistancérom thatagencyin a third countrythatis nottheterritory in whichhe or shehabitually residesbut
which forms part of the area of operationsof that agency,be consideredas enjoying sufficientprotectionin that third
country, within the meaning of that provision, when it:

DBagreesto readmitthe personconcernedafter he or shehasleft its territory in order to apply for international protectior
in the European Union; and

Brecogniseshat protectionor assistancdrom UNRWAand supportsthe principle of non-refoulementthus enablingthe
personconcernedo stayin its territory in safetyunderdignified living conditionsfor aslong as necessaryn view of the
risks in the territory of habitual residence.

I CJEU S5 July 2018, C-269/. C. a.o. ECLI:EU:C:2018:54
interpr. of Dir. 2013/3 Asylum Procedure I, Art. 46(8)
Order

*  ref. from Raad van State, Netherlands, 19 Apr. 2018

*  TheReturnsDirective and the Proceduredirective mustbe interpretedas meaningthat a third-country national, whost
application for international protection has beenrejectedat first instanceby the competentadministrativeauthority as
being manifestlyunfoundedcannotbe detainedwith a view to his removal,in the casewhere,in accordancewith Article
46(6) and (8) of the ProcedureDirective, heis lawfully authorisedto remainon the nationalterritory until a decisionhas
beentakenon his action relating to the right to remainon that territory pendingthe ruling on the appealbroughtagains
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the decision which rejected his application for international protection.

CJEU 18 Oct. 2018, C-662/ E.G. ECLI:EU:C:2018:84
interpr. of Dir. 2013/3 Asylum Procedure I, Art. 46(2)
ref. from Vrhovno sodie, Slovenia, 27 Nov. 2017

The second subparagraph of Article 46(2) must be interpreted as meaning that subsidiary protection status, granted under
legislation of a Member State, does not offer the ‘same rights and benefits as those offered by the refugee status under
Union and national law’, within the meaning of that provision, so that a court of that Member State may not dismiss an
appeal brought against a decision considering an application unfounded in relation to refugee status but granting
subsidiary protection status as inadmissible on the grounds of insufficient interest on the part of the applicant in
maintaining the proceedings where it is found that, under the applicable national legislation, those rights and benefits
afforded by each international protection status are not genuinely identical.

Such an appeal may not be dismissed as inadmissible, even if it is found that, having regard to the applicant’s particular
circumstances, granting refugee status could not confer on him more rights and benefits than granting subsidiary
protection status, in so far as the applicant does not, or has not yet, relied on rights which are granted by virtue of refugee
status, but which are not granted, or are granted only to a limited extent, by virtue of subsidiary protection status.

CJEU 6 May 2008, C-133/( Eur. Parliament v. Council EU ECLI:EU:C:2008:25
AG 27 Sep. 200 ECLI:EU:C:2007:55
interpr. of Dir. 2005/8 Asylum Procedure |

Under Article 202 EC, when measures implementing a basic instrument need to be taken at Community level, it is the
Commission which, in the normal course of events, is responsible for exercising that power. The Council must properly
explain, by reference to the nature and content of the basic instrument to be implemented, why exception is being made to
that rule.

In that regard, the grounds set out in recitals 19 and 24 in the preamble to Directive 2005/85 on minimum standards on
procedures in Member States for granting and withdrawing refugee status, which relate respectively to the political
importance of the designation of safe countries of origin and to the potential consequences for asylum applicants of the safe
third country concept, are conducive to justifying the consultation of the Parliament in respect of the establishment of the
lists of safe countries and the amendments to be made to them, but not to justifying sufficiently a reservation of
implementing powers which is specific to the Council.

CJEU 14 May 2020, C-924/. FM.S. & F.N.Z. ECLI:EU:C:2020:36
AG 23 Apr. 202( ECLI:EU:C:2020:29.
interpr. of Dir. 2013/3 Asylum Procedure 1, all Art.

Joined case with C-925/19.
ref. from Szegedi K3zigazgattsi Zs MunkaYgyi B'r—stg, Hungary, 18 Dec. 2019

Only available in French, use has been made of the unofficial translation from EDAL

1) Art. 13 Return Dir., read in the light of Art. 47 Charter, must be interpreted as precluding legislation of a MS under
which the amendment by an administrative authority of the country of destination mentioned in a previous return decision
can only be challenged by the TCN concerned by means of an appeal before an administrative authority, without any
guarantee of subsequent judicial review of the decision of that authority. In such a case, the principle of primacy of Union
law and the right to effective judicial protection guaranteed by Art. 47 Charter must be interpreted as requiring the
national court or tribunal seized of an action challenging the legality under Union law of the return decision consisting of
such a change in the country of destination to declare that it has jurisdiction to hear that action.

2) Art. 33 Asylum Procedures Il Dir. must be interpreted as precluding national legislation which allows an application for
international protection to be dismissed as inadmissible on the ground that the applicant has arrived in the territory of the
MS concerned from a State in which he is not exposed to persecution or a risk of serious harm, within the meaning of the
national provision transposing Art. 15 of Qualification Dir. or in which an adequate level of protection is ensured.

3) The Asylum Procedures Il Dir., read in conjunction with Art. 18 Charter and the principle of loyal cooperation deriving
from Art. 4(3) TEU, must be interpreted as meaning that where an application for asylum has been the subject of a decision
rejecting it which has been confirmed by a final judicial decision before the finding that the decision rejecting it infringes
Union law, the determining authority, within the meaning of Art. 2(f) Asylum Procedures Il Dir., is not obliged to re-
examine that application of its own motion. Art. 33(2)(d) Asylum Procedures Il Dir. must be interpreted as meaning that the
existence of a judgment of the Court finding that national legislation which allows an application for international
protection to be rejected as inadmissible on the ground that the applicant arrived in the territory of the MS concerned from
a State in which he is not exposed to persecution or a risk of serious harm or in which an adequate degree of protection is
ensured is incompatible with Union law, constitutes a new element relating to the examination of an application for
international protection within the meaning of that provision. Moreover, that provision is not applicable to a subsequent
application, within the meaning of Art. 2(q) of that directive, where the determining authority finds that the final rejection
of the earlier application is contrary to Union law. Such a finding is necessarily binding on that authority where that
conflict arises from a judgment of the Court of Justice or has been found, as an incidental question, by a national court.

4) The Return Dir. and the Reception Conditions Il Dir. must be interpreted as meaning that the obligation imposed on a
TCN to remain permanently in a transit zone whose perimeter is restricted and closed must be interpreted in such a way
that it does not affect the right of a TCN to stay in that zone, within which the movements of that national are restricted and
supervised, and that the latter cannot legally leave voluntarily in any direction whatsoever, appears to be a deprivation of
liberty, characteristic of a "detention" within the meaning of the said Directives.

5) Art. 43 Asylum Procedures II Dir. must be interpreted as not authorising the detention of an applicant for international
protection in a transit zone for more than four weeks.

6) Art. 8 and 9 Reception Conditions II Dir. must be interpreted as precluding, first, an applicant for international
protection from being held in detention solely on the ground that he cannot support himself, second, that detention takes
place without the prior adoption of a reasoned decision ordering the detention and without an examination of the necessity
and proportionality of such a measure and, third, there is no judicial review of the legality of the administrative decision
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ordering the detention of that applicant. On the other hand, Art. 9 of that directive must be interpreted as not requiring MSs
to fix a maximum duration for detention provided that their national law guarantees that detention lasts only for as long as
the ground justifying it continues to apply and that administrative procedures relating to that ground are carried out
expeditiously.

7) Art. 15 Return Directive must be interpreted as precluding, first, a third-country national from being held in detention
solely on the ground that he is the subject of a return decision and that he cannot support himself and, second, such
detention taking place without the prior adoption of a reasoned decision ordering detention and without an examination of
the necessity and proportionality of such a measure, thirdly, there is no judicial review of the legality of the administrative
decision ordering detention and, fourthly, the same detention may exceed 18 months and be maintained while the removal
order is no longer in progress or is no longer being carried out with due diligence.

8) The principle of primacy of Union law and the right to effective judicial protection, guaranteed by Art. 47 Charter, must
be interpreted as imposing on the national court in the absence of a national provision providing for judicial review of the
lawfulness of an administrative decision ordering the detention of applicants for international protection or third-country
nationals whose application for asylum has been rejected, to declare itself competent to rule on the lawfulness of such
detention and empower that court to release the persons concerned immediately if it finds that such detention constitutes
detention contrary to Union law.

Art. 26 Reception Conditions II Dir. must be interpreted as meaning that it requires an applicant for international
protection whose detention, found to be unlawful, has ended to be able to assert, before the court having jurisdiction under
national law, his right to obtain either a financial allowance enabling him to obtain accommodation or accommodation in
kind, that court having, under Union law, the possibility of granting interim measures pending its final decision.

The principle of primacy of Union law and the right to effective judicial protection, guaranteed by Article 47 CFEU, must
be interpreted as requiring the national court, in the absence of a national provision providing for judicial review of the
right to accommodation, within the meaning of Art. 17 Reception Conditions II Dir., to declare that it has jurisdiction to
hear the action seeking to guarantee such a right.

< CJEU 27 Sep. 2018, C-422/18 F.R. ECLIL:EU:C:2018:784
% interpr. of Dir. 2013/32 Asylum Procedure II, Art. 22+46
*  ref. from Tribunale di Milano, Italy, 28 June 2018

*  EU law, in particular the provisions of Directive 2013/32, read in the light of Article 47 of the Charter, must be interpreted
as not precluding national legislation, which provides for an appeal procedure against a first-instance judgment confirming
a decision of the competent administrative authority which rejects an application for international protection, without
granting it automatic suspensory effect, but which allows the court which has handed down that judgment to order, upon
application by the person concerned, the suspension of its enforcement, after having assessed whether or not the grounds
raised in the appeal brought against that judgment are well founded but not whether or not there is a risk of serious and
irreparable damage for that applicant as a result of the enforcement of that judgment.

@ CJEU 4 Oct. 2018, C-56/17 Fathi ECLI:EU:C:2018:803
AG 25 July 2018 ECLI:EU:C:2018:621
interpr. of Dir. 2013/32 Asylum Procedure I, Art. 46(3)

see also § 1.3.1
*  ref. from Administrativen sad Sofia-grad, Bulgaria, 3 Feb. 2017

*  Article 46(3) is to be interpreted as meaning that in the case of an appeal against the rejection of an application for
international protection the court is not obliged to investigate ex-officio whether the Dublin criteria have been applied

correctly.
@ CJEU 31 Jan. 2013, C-175/11 H.ID. ECLL:EU:C:2013:45
AG 6 Sep. 2012 ECLIEU:C:2012:541
* interpr. of Dir. 2005/85 Asylum Procedure I, Art. 23(3)+(4)+39

*  ref. from High Court, Ireland, 13 Apr. 2011

* |, Article 23(3) and (4) must be interpreted as not precluding a MS from examining by way of prioritised or accelerated

procedure, in compliance with the basic principles and guarantees set out in Chapter Il of the Directive, certain categories
of asylum applications defined on the basis of the criterion of the nationality or country of origin of the applicant.
2. Article 39 must be interpreted as not precluding national legislation, such as that at issue in the main proceedings,
which allows an applicant for asylum either to lodge an appeal against the decision of the determining authority before a
court or tribunal such as the Refugee Appeals Tribunal (Ireland), and to bring an appeal against the decision of that
tribunal before a higher court such as the High Court (Ireland), or to contest the validity of that determining authority’s
decision before the High Court, the judgments of which may be the subject of an appeal to the Supreme Court (Ireland).

< CJEU 13 Nov. 2019, C-540/17 Hamed
% interpr. of Dir.2013/32 Asylum Procedure II, Art. 33(2)(a)
% ref. from Bundesverwaltungsgericht, Germany, 15 Sep. 2017

*  Art. 33(2)(a) must be interpreted as precluding a MS from exercising the option under that provision to reject an
application for international protection as being inadmissible on the ground that the applicant has already been granted
refugee status by another MS where the living conditions which the applicant could be expected to encounter as a refugee
in that other MS would expose him or her to a serious risk of suffering inhuman or degrading treatment within the meaning
of Article 4 of the Charter. Joined with case C-541/17.

< CJEU 19 Mar. 2019. C-297/17 Ibrahim a.o. ECLI:EU:C:2019:219
AG 25 July 2018 ECLI:EU:C:2018:617
* interpr. of Dir.2013/32 Asylum Procedure I, Art. 52(1)+33(2)

*  joined cases with C-297/17, C-318/17, C-319/17, C-438/17.
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ref. from Bundesverwaltungsgericht, Germany, 20 July 2017

Art. 52(1) of APD II must be interpreted as meaning that it permits a Member State to provide for the immediate
application of the provision of national law transposing Art. 33(2)(a) of that directive to applications for asylum on which
no final decision has yet been made, which were lodged before 20 July 2015 and before the entry into force of that
provision of national law. However, Art. 52(1) of that directive, read in the light of, inter alia, Art. 33 thereof, precludes
such an immediate application in a situation where both the application for asylum and the take back request were lodged
before the entry into force of APD II, in accordance with Art. 49 of Dublin 111, still fall fully within the scope of Dublin I1.
Art. 33 of APD II must be interpreted as meaning that it is not a condition for Member States to be able to reject an
application for asylum as being inadmissible under Art. 33(2)(a) of the directive that they must, or must be able, to have
recourse, as the first resort, to the take charge or take back procedures provided for by Dublin II1.

Art. 33(2)(a) of APD II must be interpreted as not precluding a Member State from exercising the option granted by that
provision to reject an application for the grant of refugee status as being inadmissible on the ground that the applicant has
been previously granted subsidiary protection by another Member State, where the living conditions that that applicant
could be expected to encounter as the beneficiary of subsidiary protection in that other Member State would not expose him
to a substantial risk of suffering inhuman or degrading treatment, within the meaning of Art. 4 of the Charter. The fact that
the beneficiaries of such subsidiary protection do not receive, in that Member State, any subsistence allowance, or that such
allowance as they receive is markedly inferior to that in other Member States, though they are not treated differently from
nationals of that Member State, can lead to the finding that that applicant would be exposed in that Member State to such a
risk only if the consequence is that that applicant would, because of his or her particular vulnerability, irrespective of his or
her wishes and personal choices, be in a situation of extreme material poverty.

Art. 33(2)(a) of APD II must be interpreted as not precluding a Member State from exercising that option, where the asylum
procedure in the other Member State that has granted subsidiary protection to the applicant leads to a systematic refusal,
without real examination, to grant refugee status to applicants for international protection who satisfy the conditions laid
down in Chapters Il and III of QD II.

CJEU 19 Mar. 2020, C-564/18 L.H. ECLIL:EU:C:2020:218
AG 5 Dec. 2019 ECLIL:EU:C:2019:1056
interpr. of Dir. 2013/32 Asylum Procedure 11, Art. 33+46(3)

ref. from Févarosi Kozigazgatasi és Munkaiigyi Birésag, Hungary, 7 Sep. 2018

Art. 33 APD must be interpreted as precluding national legislation pursuant to which an application for international
protection may be declared inadmissible when the applicant has entered the territory of the Member State concerned
through a State where he is not exposed to persecution or a risk of serious harm, or in which a sufficient degree of
protection is guaranteed.

Art. 46(3) APD, in the light of Art. 47 Charter, must be interpreted as precluding national legislation which only allows for
a period of eight days to rule on an appeal against a decision declaring an application for international protection
inadmissible, since that court is not in a position to guarantee within such a period the effectiveness of the substantive and
procedural guarantees which EU law grants to the applicant.

CJEU 19 Mar. 2020, C-406/18 P.G. ECLL:EU:C:2020:216
AG 5 Dec. 2019 ECLI:EU:C:2019:1055
interpr. of Dir. 2013/32 Asylum Procedure II, Art. 46(3)

ref. from Févarosi Kozigazgatasi és Munkaiigyi Birésag, Hungary, 20 June 2018

Art 46(3) APD in the light of Article 47 Charter must be interpreted as meaning that it does not preclude a national
provision under which judges have exclusive jurisdiction to annul but not to amend decisions of the competent authorities in
the field of international protection. However, if the case is referred back to the competent administrative authority, a new
decision should be taken within a short period of time consistent with the assessment made in the judgment annulling the
first decision. If, after a full and ex-nunc examination, a national court has decided that international protection must be
granted to the applicant, but the administrative authority subsequently takes a different decision without establishing any
new elements which would justify a re-evaluation of the need for international protection of the applicant, that court must,
if according to national law he does not have any means by which he can ensure that his decision is complied with, annul
that decision which does not correspond to his previous judgment and substitute it with his own judgment on the application
for international protection in that regard, setting aside, if necessary, the national provision prohibiting him from doing so.
Art. 46(3) APD must also be interpreted as not precluding national legislation granting a period of sixty days to the court to
decide an appeal against a decision rejecting an application for international protection, provided that that court is able to
ensure, within that period, the effectiveness of the substantive rules and of the procedural guarantees granted.

CIEU 26 July 2017, C-348/16 Sacko ECLI:EU:C:2017:591
AG 6 Apr. 2017 ECLI:EU:C:2017:288
interpr. of Dir. 2013/32 Asylum Procedure II, Art. 12+14+31+46

ref. from Tribunale di Milano, Italy, 22 June 2016

The Asylum Procedures Directive must be interpreted as not precluding the national court or tribunal hearing an appeal
against a decision rejecting a manifestly unfounded application for international protection from dismissing the appeal
without hearing the applicant where the factual circumstances leave no doubt as to whether that decision was well founded,
on condition that, first, during the proceedings at first instance, the applicant was given the opportunity of a personal
interview on his or her application for international protection, in accordance with Article 14 of the directive, and the
report or transcript of the interview, if an interview was conducted, was placed on the case-file, in accordance with Article
17(2) of the directive, and, second, the court hearing the appeal may order that a hearing be conducted if it considers it
necessary for the purpose of ensuring that there is a full and ex nunc examination of both facts and points of law, as
required under Article 46(3) of the directive.

CJEU 28 July 2011, C-69/10 Samba Diouf ECLI:EU:C:2011:524
AG 1 Mar. 2011 ECLLEU:C:2011:102
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* interpr. of Dir. 2005/85 Asylum Procedure I, Art. 39

*  ref. from Tribunal Administratif, Luxembourg, 5 Feb. 2010

*  On (1) the remedyagainstthe decisionto deal with the applicationunderan acceleratedorocedureand (2) the right to
effective judicial review in a case rejected under an accelerated procedure.
Art. 39 doesnot imply a right to appeal againstthe decisionto assessthe application for asylumin an accelerate
procedure providedthat thereasonswhichled to this decisioncanbe subjectto judicial reviewwithin the frameworkof the
appeal against the rejection of the asylum claim.

] CJEU 17 Dec. 2015, C-239/14 Tall ECLI:EU:C:2015:824
AG 3 Sep. 2015 ECLI:EU:C:2015t:531
* interpr. of Dir. 2005/85 Asylum Procedure 1, Art. 39

*  ref. from Tribunal du Travail de Liége, Belgium, 14 May 2014

*  Art. 39 of Directive 2005/85/EC read in the light of Art. 19(2) and 47 of the Charter of FundamentalRights, mustbe
interpretedas not precludingnational legislationwhich doesnot confer suspensorgffecton an appealbroughtagainsta
decision, such as the one at issue in the main proceedings, not to further examine a subsequent application for a

1 CJEU 29 July 2019, C-556/17 Torubarov ECLI:EU:C:2019:626
AG 30 Apr. 2019 ECLI:EU:C:2019:339
* interpr. of Dir. 2013/32 Asylum Procedure 11, Art. 46(3)

*  ref. from Pécsi Kdzigazgatasi és Munkatigyi Birésag, Hungary, 22 Sep. 2017

*  Art. 46(3)of APD Il mustbeinterpretedas meaningthat, wherea first-instancecourt or tribunal hasfoundN after making
a full and ex nunc examinationof all the relevantelementsof fact and law submittedby an applicantfor internationa
protectionN that, underthecriteria laid downby Qualification Directive Il (2011/95) that applicantmustbe grantedsuct
protectionon the groundthat he or sherelied on in supportof his or her application,but after which the administrativeor
quasi-judicial body adoptsa contrary decisionwithout establishingthat new elementshave arisen that justify a new
assessmertf the international protectionneedsof the applicant,that court or tribunal mustvary that decisionwhich doe:
not comply with its previousjudgmentand substituteits own decisionfor it as to the application for internationa
protection,disapplyingas necessaryhe national law that would prohibit it from proceedingn thatway.In SeptembeP01¢
Torubarov was granted refugee status by the Court of PZcs.

! CJEU 26 Sep. 2018, C-175/17 X. ECLI:EU:C:2018:776
AG 24 Jan. 2018 ECLI:EU:C:2018:34
* interpr. of Dir. 2013/32 Asylum Procedure 11, Art. 9

*  ref. from Raad van State, Netherlands, 6 Apr. 2017

*  Appealsagainst judgmentsdeliveredat first instanceupholding a decisionrejecting an application for internationa
protectionand imposingan obligation to return, doesnot confer on that remedyautomaticsuspensoreffectevenin the
case where the person concerned invokes a serious risk of infringement of the principle of non-refoulement.

! CJEU 26 Sep. 2018, C-180/17 X &Y. ECLI:EU:C:2018:775
AG 24 Jan. 2018 ECLI:EU:C:2018:34
* interpr. of Dir. 2013/32 Asylum Procedure 11, Art. 46

*  ref. from Raad van State, Netherlands, 7 Apr. 2017

*  Appealsagainst judgmentsdeliveredat first instanceupholding a decisionrejecting an application for internationa
protectionand imposingan obligation to return, doesnot confer on that remedyautomaticsuspensoreffectevenin the
case where the person concerned invokes a serious risk of infringement of the principle of non-refoulement.

2.3.2 CJEU pending cases on Asylum Procedure

1 CJEU C-921/19 Stscr Justitie

+ interpr. of Dir. 2013/32 Asylum Procedure 11, Art. 40(2)

*  ref. from Rechtbank Den Haag (zp Den Bosch), Netherlands, 16 Dec. 2019

*  On the issuewhetherthe APD precludesnational legislation accordingto which original documentsvhich can not be
verified as authenticcan nevercontainnewelementsAlso on theissuewhetherthe proceduralrules on the assessmentf
such documents may make a distinction between a first and a subsequent request.

1 CJEU C-8/20 BRD

= interpr. of Dir. 2013/33 Reception Conditions I, Art. 33(2)(d)+33(2)(q)

+  ref. from Schleswig-Holsteinisches Verwaltungsgericht, Germany, 9 Jan. 2020

*  On the issuewhetherArt. 33(2)(d) and (q) APD precludenational legislation which allows for decidinga subsequel
requestfor internationalprotectionasinadmissiblef thefirst requestwasdealtwith in a non-membe6tateof the EU, e.g

Norway.
! CJEU C-18/20 Bundesamt Asyl
+ interpr. of Dir. 2013/32 Asylum Procedure 11, Art. 40(2)+40(3)

*  ref. from Verwaltungsgerichtshof, Austria, 18 Dec. 2019

*  On the issuewhetherthe APD precludesnational legislation which excludesnew elementsn a subsequentequestfor
internationalprotectionif the noveltyof theseelement®nly existsin not presentingheseelementsn thefirst procedureln
this particular case this refers to the sexual orientation of the applicant.
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CJEU C-517/17 Addis
AG 19 Mar. 2020 ECLIL:EU:C:2020:225
interpr. of Dir. 2013/32 Asylum Procedure 11, Art. 14(1)+33(2)

ref. from Bundesverwaltungsgericht, Germany, 28 Aug. 2017

Does EU law preclude a MS (i.e. Germany) from rejecting an application for international protection as inadmissible on
the ground that refugee status has been granted in another MS (i.e., Italy), in implementation of the power under Article 33
(2)(a) APD II or under the rule in Article 25(2)(a) APD I that preceded it, if the form which the international protection
takes, and more specifically, the living conditions of persons qualifying as refugees, in the other MS which has already
granted the applicant international protection (i.e., Italy), does not satisfy the requirements of Article 20 et seq. of
Qualification Directive Il but does not, in and of itself, infringe Article 4 of the Charter or Article 3 of the ECHR?

CJEU C-808/18 Com.
AG 25 June 2020 ECLI:EU:C:2020:493
Dir. 2013/32 Asylum Procedure II

On the issue whether Hungary has failed to fulfil its obligations under the Asylum Procedures Dir. Il and the Reception
Conditions Dir. Il in conjunction with Art. 47 Charter.

CJEU C-821/19 Com.

Dir. 2013/32 Asylum Procedure II

on inadmissibility

CJEU C-20/20 Com.

interpr. of Dir. 2013/32 Asylum Procedure II, Art. 46

Must Art. 46 op APD II and Art. 47 of the Charter, read in conjunction with Art. 20 and 26 APD II, be interpreted as
precluding a rule of national (Belgian) procedure, establishing a time limit of 10 ‘calendar’ days, starting from the
notification of the administrative decision, for bringing an action against a decision rejecting a subsequent application for
international protection, ‘where the action is brought by a foreign national who, at the time of notification of the decision,
is in a specific place referred to in Art. 74(8) and 74(9) [of the same Belgian Law] or who is placed at the disposal of the
[Belgian] Government’, in particular where the applicant must, following the notification of the administrative decision in
question, take the step of finding a new legal adviser and securing firee legal assistance in order to initiate proceedings?

CJEU C-40/19 E.Y.
interpr. of Dir. 2013/32 Asylum Procedure II, Art. 31
ref. from F! varosi Kozigazgatasi és Munkaiigyi Birosag, Hungary, 23 Jan. 2019

Can Art. 47 of the Charter and Art. 31 of APD Il be interpreted, in the light of Art. 6 and 13 of the ECHR, as meaning that
it is possible for effective judicial protection to be guaranteed in a MS even if its courts cannot amend decisions given in
asylum procedures but may only annul them and order that a new procedure be conducted?

Secondly, can this same article in the same context be interpreted as meaning that legislation of a MS which lays down a
single mandatory time limit of 60 days in total for judicial proceedings in asylum matters, irrespective of any individual
circumstances and without regard to the particular features of the case or any potential difficulties in relation to evidence,
is compatible with those provisions? Case identical with C-67/19.

CJEU C-651/19 J.P.

interpr. of Dir. 2013/32 Asylum Procedure 11, Art. 46

ref. from Conseil d'Etat, Belgium, 2 Sep. 2019

Must Art. 46 be interpreted as precluding a rule of national procedure establishing a time limit of 10 ‘calendar’ days,
starting from the notification of the administrative decision, for bringing an action against a decision declaring a
subsequent application for international protection lodged by a third-country national inadmissible, in particular where

that notification was made to the Office of the Commissioner General for Refugees and Stateless Persons where the
applicant is ‘deemed’ by law to have elected a domicile?

CJEU C-67/19 K.D.

interpr. of Dir. 2013/32 Asylum Procedure II, Art. 31

ref. from F! varosi Kozigazgatasi és Munkatigyi Birésag, Hungary, 30 Jan. 2019

Can Art. 47 of the Charter and Art. 31 of APD Il be interpreted, in the light of Art. 6 and 13 of the ECHR, as meaning that
it is possible for effective judicial protection to be guaranteed in a MS even if its courts cannot amend decisions given in
asylum procedures but may only annul them and order that a new procedure be conducted?

Secondly, can this same article in the same context be interpreted as meaning that legislation of a MS which lays down a
single mandatory time limit of 60 days in total for judicial proceedings in asylum matters, irrespective of any individual

circumstances and without regard to the particular features of the case or any potential difficulties in relation to evidence,
is compatible with those provisions? Case identical with C-40/19.

CJEU C-616/19 M.S. a.o.
interpr. of Dir. 2005/85 Asylum Procedure I, Art. 25
ref. from High Court, Ireland, 16 Aug. 2019

Ireland is not bound by the Qualification Directive II. Is art. 25 of the Asylum Procedures Directive (2005/85)to be
interpreted so as to preclude a member state which is not bound by QD II (2011/95) but is bound by Dublin III (Reg.
604/2013), from adopting legislation which deems inadmissible an application for asylum by a third country national who
has previously been granted subsidiary protection by another member state?
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CJEU C-755/19 T.H.C.
interpr. of Dir. 2013/32 Asylum Procedure II, Art. 46

ref. from Conseil d'Etat, Belgium, 15 Oct. 2019

Must Art. 46 APD according to which applicants must have the right to an effective remedy, be interpreted as precluding a
national rule of procedure, which fixes at five ‘calendar’ days, from the notification of the administrative decision, the time
limit for bringing an action against an inadmissibility decision on a subsequent application for international protection by
a TCN who is detained?

CJEU C-210/19 T.N.
interpr. of Dir. 2013/32 Asylum Procedure II, Art. 31

ref. from Fovarosi Kozigazgatasi és Munkaiigyi Bir6sag, Hungary, 6 Mar. 2019

Can Art. 47 of the Charter and Art. 31 of APD Il be interpreted, in the light of Art. 6 and 13 of the ECHR, as meaning that
it is possible for effective judicial protection to be guaranteed in a MS even if its courts cannot amend decisions given in
asylum procedures but may only annul them and order that a new procedure be conducted?

Secondly, can this same article in the same context be interpreted as meaning that legislation of a MS which lays down a
single mandatory time limit of 60 days in total for judicial proceedings in asylum matters, irrespective of any individual
circumstances and without regard to the particular features of the case or any potential difficulties in relation to evidence,
is compatible with those provisions? Case identical with C-40/19.

CJEU C-36/20 V.L.
AG 30 Apr. 2020 ECLI:EU:C:2020:331
interpr. of Dir. 2013/32 Asylum Procedure II, Art. 6

On the issue whether a judicial authority, such as a court of preliminary investigation, which, under national law, is
competent to order the detention of third-country nationals in a removal centre, can be regarded as one of the ‘other
authorities’ likely to receive applications for international protection referred to in Art. 6(1) of Directive 2013/32. If that
question is answered in the affirmative, the CJEU will then need to determine whether that authority is required to provide
a person applying for international protection with the relevant information as to how to lodge the application. Finally, the
CJEU will have occasion to rule on the point in time at which the persons concerned acquire the status of applicants for
international protection, and on the consequences which flow from the acquisition of that status as regards the
circumstances in which they can be detained.

2.3.3 ECtHR Judgments and decisions on Asylum Procedure

ECtHR 22 Apr. 2014, 6528/11 A.C. a.o. v. ESP ECLI:CE:ECHR:2014:0422JUD000652811
violation of ECHR, Art. 13

The applicants were 30 asylum seekers of Sahrawi origin, claiming that their return to Morocco would expose them to the
risk of inhuman and degrading treatment in reprisal of their participation in the Gdeim Izik camp in Western Sahara which
they had fled upon its dismantling by Moroccan police.

The applicants had applied for judicial review of the rejection by the Spanish Ministry of the Interior of their applications
for international protection. As they had applied for the stay of execution of the orders for their deportation, the court
(Audiencia Nacional) had provisionally suspended the removal procedure for the first 13 applicants, and the following day
rejected the applications for stay of execution. Likewise, the decisions to reject the applications for stay of execution of the
other 17 applicants’ deportation orders had been adopted very shortly after the provisional suspension. The appeals on the
merits of the asylum applications were still pending before the Spanish courts.

The ECtHR reiterated its previous considerations of the necessity of automatic suspension of the removal in order for
appeals to comply with the requirement of effectiveness of the remedy under art. 13 in cases pertaining to Arts. 2 or 3. Even
while recognising that accelerated procedures may facilitate the processing of asylum applications in certain
circumstances, the Court held that in this case rapidity should not be achieved at the expense of the effective procedural
guarantees protecting the applicants against refoulement to Morocco. As the applicants had not had the opportunity to
provide any further explanations on their cases, and their applications for asylum did not in themselves have suspensive
effect, the Court found a violation of Art. 13 taken together with Arts. 2 and 3. According to Art. 46 ECHR the Court stated
that Spain was to guarantee, legally and materially, that the applicants would remain within its territory pending a final
decision on their asylum applications.

ECtHR 15 Mar. 2018, 39034/12 A.E.A. v. GRE ECLI:CE:ECHR:2018:0315JUD003903412
violation of ECHR, Art. 3+13

Violation of ECHR art. 13 in conjunction with art. 3, due to deficiencies in the Greek system for examining asylum
applications. The applicant was a Sudanese national who had been issued with an automatic expulsion order on his arrival
in Greece in 2009. He had been prevented from having access to the asylum procedure until 2012.

No violation of art. 3 on account of the applicant’s living conditions, primarily because he had not requested
accommodation or material or financial assistance upon submission of his asylum application.

ECtHR 5 July 2016, 29094/09 A.M. v. NL ECLIL:CE:ECHR:2016:0705JUD002909409
no violation of ECHR, Art. 13

No violation of art. 13 in conjunction with art. 3 due to the absence of a second level of appeals with suspensive effect in
asylum cases. No violation of ECHR art. 3 in case of deportation to Afghanistan.

The Court reiterated that where a complaint concerns risk of treatment contrary to art. 3, the effectiveness of the remedy for
the purposes of art. 13 requires imperatively that the complaint be subject to independent and rigorous scrutiny by a
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national authority and that this remedy has automatic suspensive effect. Therefore, the requirements of art. 13 must take the
form of a guarantee and not of a mere statement of intent or a practical arrangement. Since appeal to the Regional Court in
the Netherlands has automatic suspensive effect, and given the powers of this appeal court in asylum cases, a remedy
complying with these requirements had been at the applicant’s disposal.

The same requirements apply when considering the question of effectiveness in the context of exhaustion of domestic
remedies under art. 35(1). A further appeal to the Administrative Jurisdiction Division could therefore not be regarded as
an effective remedy that must be exhausted for the purposes of art. 35(1). At the same time, however, art. 13 does not
compel States to set up a second level of appeal when the first level of appeal is in compliance with the above mentioned
requirements. Thus, art. 13 had not been violated.

ECtHR 22 Sep. 2009, 30471/08 Abdolkhani v. TUR ECLI:CE:ECHR:2009:0922JUD003047108
violation of ECHR, Art. 13

Holding a violation of Art. 13 in relation to complaints under Art. 3. The notion of an effective remedy under Art. 13
requires independent and rigorous scrutiny of a claim to risk of refoulement under Art. 3, and a remedy with automatic
suspensive effect.

ECtHR 2 Oct. 2012, 14743/11 Abdulkhakov v. RUS ECLI:CE:ECHR:2012:1002JUD001474311
violation of ECHR, Art. 3

The applicant, an Uzbek national, applied for refugee status and asylum in Russia. The Russian authorities arrested him
immediately upon arrival as they had been informed that he was wanted in Uzbekistan for involvement in extremist
activities. The applicant claimed to be persecuted in Uzbekistan due to his religious beliefs, and feared being tortured in
order to extract confession to offences. His application for refugee status was rejected, but his application for temporary
asylum was still pending.

The Russian authorities ordered the applicant’s extradition to Uzbekistan, referring to diplomatic assurances given by the
Uzbek authorities. However, the extradition order was not enforced, due to an indication by the ECtHR of an interim
measure under Rule 39. Meanwhile, the applicant was abducted in Moscow, taken to the airport and brought to Tajikistan.
Extradition of the applicant to Uzbekistan, in the event of his return to Russia, was considered to constitute violation of
ECHR Art. 3, due to the widespread ill-treatment of detainees and the systematic practice of torture in police custody in
Uzbekistan, and the fact that such risk would be increased for persons accused of offences connected to their involvement
with prohibited religious organisations.

The Court found it established that the applicant’s transfer to Tajikistan had taken place with the knowledge and either
passive or active involvement of the Russian authorities. Tajikistan is not a party to the ECHR, and Russia had therefore
removed the applicant from the protection of his rights under the ECHR. The Russian authorities had not made any
assessment of the existence of legal guarantees in Tajikistan against removal of persons facing risk of ill-treatment.

As regards this issue of potential indirect refoulement, the Court noted in particular that the applicant’s transfer to
Tajikistan had been carried out in secret, outside any legal framework capable of providing safeguards against his further
transfer to Uzbekistan without assessment of his risk of ill-treatment there. Any extra-judicial transfer or extraordinary
rendition, by its deliberate circumvention of due process, was held to be contrary to the rule of law and the values protected
by the ECHR.

ECtHR 31 May 2018, 46454/11 Abu Zubaydah v. LIT ECLI:CE:ECHR:2018:0531JUD004645411
violation of ECHR, Art. 3
Joined with case 33234/12 Al Nashiri

Violation of arts. 2, 3, 5, 6, 8 and 13 as well as Protocol no. 6 in connection with the respondent states’ involvement in CIA
secret detainee programme. The applicants had been kept in secret detention in Lithuania and Romania, respectively, as
‘high-value detainees’ under the CIA ‘war on terror’, subsequent to periods of incommunicado detention in Poland and
other countries hosting CIA detention facilities (see: Abu Zubaydah v. Poland, 24 July 2014, 7511/13, and Al Nashiri v.
Poland, 24 July 2014, 28761/11). They are now being held in the US internment facility at Guantdanamo Bay Naval Base.

ECtHR 5 June 2018, 16026/12 Amerkhanov v. TUR ECLI:CE:ECHR:2018:0605JUD001602612
violation of ECHR, Art. 3
Joined with case 69929/12 Batyrkhairov v. TUR

Violation of arts. 3, 5 and 13. The applicants were Kazakhstani nationals who had been deported from Turkey upon
rejection of their asylum applications. While the former had been considered a security risk in Turkey, the Kazakh
authorities had requested the extradition of the latter on terrorism-related charges.

The Court held that both deportations had been in violation of art. 3 due to the absence of an adequate examination by the
Turkish authorities of the claims that the applicants would face a real risk of treatment contrary to art. 3 if deported to
Kazakhstan. Against the background of the failure to fulfill the procedural obligations under art. 3, the Court deemed it
unnecessary to examine the complaints under art. 13 concerning the deportation.

Art. 3 had also been violated on account of the conditions of the applicants’ detention at the Kumkapi Foreigners’ Removal
Centre, and art. 13 was violated due to the absence of effective remedies in this regard.

ECtHR 24 Mar. 2020, 24917/15 Asady a.o. v. ECLI:CE:ECHR:2020:0324JUD002491715
no violation of ECHR, Art. 4 Protocol 4

The case concerned the expulsion of 19 applicants to Ukraine by the Slovakian police. The applicants were found hidden in
a truck by the Slovak Border. The Court examined the complaints of only seven of the applicants, striking the case out of its
list in respect of the others. It found in particular that despite short interviews at the police station, they had been given a
genuine possibility to draw the authorities’ attention to any issue which could have affected their status and entitled them to
remain in Slovakia. Their removal had not been carried out without any examination of their individual circumstances.

ECtHR 13 Oct. 2016, 11981/15 B.A.C. v. GRE ECLI:CE:ECHR:2016:1013JUD001198115
violation of ECHR, Art. 3
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* art. R+13

*  The case concerned a Turkish Kurdish asylum-seeker waiting for a decision from the authorities since 2002. The Court
found in particular that the failure by the authorities to determine the applicant’s asylum application for a period of more
than 14 years without any justification had breached the positive obligations inherent in his right to respect for his private
life (Art. 8). Furthermore, while waiting for a decision on his asylum application, the applicant’s legal status remained
uncertain, thus putting him in danger of being returned to Turkey, where there was a substantial risk that he might be
subjected to treatment breaching Art. 3 of the Convention.

< ECtHR 8 Nov. 2005, 13284/04 Baderv. SWE ECLI:CE:ECHR:2005:1108JUD001328404
%  violation of ECHR, Art. 3

*  Asylum seeker held to be protected against refoulement due to a risk of flagrant denial of fair trial that might result in the
death penalty; such treatment would amount to arbitrary deprivation of life in breach of Art 2; deportation of both the
asylum seeker and his family members would therefore give rise to violations of Art 2 and 3.

& ECtHR 19 Feb. 1998, 25894/94 Bahaddar v. NL ECLIL:CE:ECHR:1998:0219JUD002589494
%  no violation of ECHR, Art. 3

*  Although prohibition of ill-treatment contained in Art 3 of Convention is also absolute in expulsion cases, applicants

invoking this Art are not dispensed as a matter of course from exhausting available and effective domestic remedies and
normally complying with formal requirements and time-limits laid down by domestic law.
In the instant case applicant failed to comply with time-limit for submitting grounds of appeal (failed to request extension
of time-limit even though possibility open to him) no special circumstances absolving applicant from compliance (even after
time-limit had expired applicant had possibility to lodge fresh applications to domestic authorities either for refugee status
or for residence permit on humanitarian grounds) Court notes at no stage during domestic proceedings was applicant
refused interim injunction against expulsion. Thus, no imminent danger of ill-treatment.

< ECtHR 10 July 2018. 47232/17 Basra v. BEL ECLI:CE:ECHR:2018:0710JUD004723217
%« deleted ECHR, Art. 3

*  An asylum seeker’s appeal had been dismissed by the Belgian Council for Alien Law Litigation due to inadmissibility of
evidence he had provided relating to this affiliation with the Ahmadiyya community in Pakistan. The Belgian government
made a unilateral declaration to the Court guaranteeing that the authorities would examine his new asylum application
with a view to redress of the apparent lack of effective remedy. Although this declaration did not clearly recognise a
violation of ECHR art. 13, the Court found no reason to doubt its serious and mandatory nature. As there was no longer
any risk of expulsion of the applicant on the basis of the contested appeals decision, the Court did not find it justified to
pursue the examination of the case. Subsequently, the application was struck out of the list of cases.

@ ECtHR 24 Feb. 2009, 246/07 Ben Khemais v. ITA ECLI:CE:ECHR:2009:0224JUD000024607
%  violation of ECHR, Art. 3

*  Violation of Art 3 due to deportation of the applicant to Tunisia. ‘Diplomatic assurances’ alleged by the respondent
Government could not be relied upon. Violation of Art 34 as the deportation had been carried out in spite of an ECtHR
decision issued under Rule 39 of the Rules of Court.

@ ECtHR 5 Feb. 2002, 51564/99 Conka v. BEL ECLI:CE:ECHR:2002:0205JUD005156499
%  violation of ECHR, Art. 13

*  The detention of rejected Roma asylum seekers before deportation to Slovakia constituted a violation of Art 5. Due to the
specific circumstances of the deportation the prohibition against collective expulsion under Protocol 4 Art 4 was violated;
the procedure followed by the Belgian authorities did not provide an effective remedy in accordance with Art 13, requiring
guarantees of suspensive effect.

@ ECtHR 13 Dec. 2012, 39630/09 El-Masri v. MKD ECLI:CE:ECHR:2012:1213JUD003963009
%  violation of ECHR, Art. 13

*  Whereas this case did not concern an asylum applicant, the ECtHR s reasoning and conclusions may be of interest in order
to illustrate general principles of potential relevance to asylum cases under ECHR Arts 3 and 13 as well.
The applicant, a German national of Lebanese origin, had been arrested by the Macedonian authorities as a terrorist
suspect, held incommunicado in a hotel in Skopje, handed over to a CIA rendition team at Skopje airport, and brought to
Afghanistan where he was held in US detention and repeatedly interrogated, beaten, kicked and threatened until his release
four months later.
The Court accepted evidence from both aviation logs, international reports, a German parliamentary inquiry, and
statements by a former Macedonian minister of interior as the basis for concluding that the applicant had been treated in
accordance with his explanations. In view of the evidence presented, the burden of proof was shifted to the Macedonian
government which had not conclusively refuted the applicant’s allegations which there therefore considered as established
beyond reasonable doubt.
Macedonia was held to be responsible for the ill-treatment and unlawful detention during the entire period of the
applicant’s captivity. In addition, arts. 3 and 13 ECHR had been violated due to the absence of any serous investigation
into the case by the Macedonian authorities.

< ECtHR 26 Apr. 2007, 25389/05 Gebremedhin v. FRA ECLIL:CE:ECHR:2007:0426JUD002538905
%  violation of ECHR, Art. 13

*  Holding that the particular border procedure declaring ‘manifestly unfounded’ asylum applications inadmissible, and
refusing the asylum seeker entry into the territory, was incompatible with Art. 13 taken together with Art.3, emphasising
that in order to be effective, the domestic remedy must have suspensive effect as of right.

< ECtHR 23 Feb. 2012, 27765/09 Hirsiv. ITA ECLI:CE:ECHR:2012:0223JUD002776509
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interpr. of ECHR, Art. 3

For thefirst timethe Court appliedArt 4 of Protocolno. 4 (collectiveexpulsion)n the circumstancef alienswhowerenot
physicallypresenton the territory of the State butin the high seas.Italy wasalso held responsibleor exposingthe aliens
to a treatmentin violation with Art 3 ECHR, as it transferred them to Libya 'in full knowledgeof the facts' anc
circumstances in Libya.

ECtHR 2 Feb. 2012, 9152/ .M. v. FRA
violation of ECHR, Art. 13

TheCourtthereforeobservedwith regardto the effectivenesef thedomestidegal arrangementsasa whole,that while the
remedief whichthe applicanthad madeusehad beenavailablein theory,their accessibilityin practicehad beenlimited
by the automaticregistration of his application under the fast-track procedure,the short deadlinesimposedand the
practical and proceduraldifficultiesin producingevidencegiventhat he had beenin detentionand applyingfor asylumfor
the first time.

ECtHR 14 Mar. 2017, 47287/. llias & Ahmed v. HUN ECLI:CE:ECHR:2017:0314JUD0047287

violation of ECHR, Art. 3
Referral to Grand Chamber on 18 Sen 2017

Theapplicantswere Bangladeshiationalswho transitedthrough Greece Macedoniaand Serbiaand arrived in Hungary
wheretheyimmediatelyappliedfor asylumin 2015. Here theywere held within the transit zonein R8szkeuntil theywere
removed to the Serbian border following a decision to consider Serbia as a Osafe third countryO.
TheCourtreferredto internationalsourcesdescribingthe shortcoming®f asylumproceedingsn Serbia,andto the abrupt
changein the Hungarianstanceon Serbiain this regardthat resultedfrom a GovernmenDecreein 2015listing Serbiaas
a Osafehird countryONo convincingexplanationor reasonshad beenadducedby the Hungarian Governmenfor this
reversal,and the Court expressedconcernabout the shortcomingsin the asylumsystemsn Serbiaand Macedonia.lt
consideredhat the procedureappliedby the Hungarianauthoritiesunderthis presumptiorwasnot appropriateto provide
the necessaryprotectionagainsta real risk of inhumanand degradingtreatment,n that theydid not seekto rule out that
the applicantsdriven backthrough Serbiamight further be expelledto Greece In addition, the Hungarianauthoritieshac
failed to provide the applicantswith sufficientinformationon the procedure.Againstthis backgroundthe applicantsdid
not havethe benefitof effectiveguaranteesvhichwould haveprotectedthemfrom exposureo a real risk of beingsubjecte
to inhuman or degrading treatment in breach of art. 3.

ECtHR 21 Nov. 2019, 47287/ llias & Ahmed v. HUN ECLI:CE:ECHR:2019:1121JUD0047287%
violation of ECHR, Art. 3

The applicant Bangladeshinationals applied for asylumin Hungary upon transiting through Greece,Macedoniaanc
Serbia.Theywereplacedin the R8szkeransit zonefor 23 daysuntil their asylumapplicationswererejectedandtheywere
removed to the Serbian border according to a Government Decree listing Serbia as a Osafe third countryO.
Pointing at the legal differencebetweerthe removalof asylumseekerdo a third countryandto their countryof origin, the
Court statedthat in the former situationthe mainissueunderart. 3 is whetheror not the individual will haveaccesgo an
adequateasylumprocedurein the receivingthird countryand, if relevant,to conditionsof detentionand living condition:
compatiblewith art. 3. The questionto be examinedin this casewas thereforewhetherthe Hungarian authorities hac
fulfilled their proceduralduty to assessroperly the conditionsfor asylumseekersn Serbiaby conductinga thorougt
examinationof the accessibilityand reliability of that StateOasylumsystem basedon all relevantgenerally available
information on that system.In the CourtOwiew, it did not appearthat the Hungarian authorities had taken sufficien
accountof consistentinformation that asylumseekerseturnedto Serbiawould run a real risk of summaryremovalto
North Macedoniaand Greecewhere they would be subjectedto conditionsincompatiblewith art. 3. In addition to the
insufficientbasisfor the generalpresumptionconcerningSerbiaas a Osaf¢hird countryOthe Hungarian authoritieshac
exacerbatedhe risks facing the applicantsby inducing themto return to Serbiaillegally. The Court thereforeconclude:
that Hungary had failed to discharge its procedural obligation under art. 3.

Referringto the findingsof the CPT and of the SpecialRepresentativef the SecretaryGeneralof the Council of Europe
and to the shortnessf the period spentthere by the applicants,the Court consideredthat the conditionsin the R§szk
transit zone had not reached the minimum level of severity required to constitute inhuman treatment under art. 3.
In contrastto the Chamberjudgment(14 March 2017),the Grand Chamberconsiderecdthe applicantsnot to havebeer
deprivedof their liberty within the meaningof art. 5. Their complaintsunder this provision were thereforerejectedas
inadmissible.

ECtHR 11 July 2000, 40035/ Jabariv. TUR
violation of ECHR, Art. 3

Given the irreversible nature of the harm that might occur if the risk of torture or ill-treatment materialisedand the
importancewhich it attachesto Art 3, the notion of an effectiveremedyunder Art 13 requiresindependentnd rigorous
scrutiny of a claim that there exist substantial grounds for fearing a real risk of treatment contrary to Art 3.

ECtHR 12 Jan. 2017, 12552/ Kebe a.o. v. UKR ECLI:CE:ECHR:2017:0112JUD001255Z
violation of ECHR, Art. 3

The applicant Eritrean national had arrived in Ukraine as a stowawayon board a commercialvesselflying the flag of
Malta. While the respondengovernmentisputedto haveexercisedurisdiction whenrefusinghim entry while he wason
board the ship, the Court held that the border control carried out by the Ukrainian authoritieshad brought him within
UkraineOgurisdiction insofar as the matter concernedhis possibleentry to Ukraine and the exerciseof related ECHF
rights and freedoms.

AstheapplicantOslaim underart. 3 wasarguablefor the purposeof art. 13, the Ukrainian authoritieshad beenunderan
obligation to furnish effectiveguaranteesto protect him againstarbitrary removal, directly or indirectly, back to his

ECLI:CE:ECHR:2012:0202JUD000915=2

ECLI:CE:ECHR:2000:0711JUD004003<
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country of origin. In such cases, the effectiveness of a remedy imperatively requires close, independent and rigorous
scrutiny, as well as a particularly prompt response. In addition, art. 13 requires access to a remedy with automatic
suspensive effect. The Court considered the information provided sufficient to demonstrate that the authorities were or
should have been aware that the applicant was an asylum seeker. He had, however, not had a realistic and practical
opportunity to submit an asylum application, and any domestic appeal would not have had an automatic suspensive effect.
As it was only after the Court’s indication of interim measures under Rule 39 that the applicant was granted leave to enter
Ukraine and lodge his asylum application, he had not been afforded an effective domestic remedy. Therefore, there had
been a violation of art. 13 in conjunction with art. 3.

ECtHR 15 May 2012, 33809/08 Labsiv. SLK ECLI:CE:ECHR:2012:0515JUD003380908
violation of ECHR, Art. 13

An Algerian man, convicted in France of preparing a terrorist act, and convicted in his absence in Algeria of membership
of a terrorist organisation, had been expelled to Algeria upon rejection of his asylum request in Slovakia. On the basis of
the existing information about the situation in Algeria for persons suspected of terrorist activities, the Court found that
there had been substantial grounds for believing that he faced a real risk of being exposed to treatment contrary to Art. 3.
The responding government’s invocation of the security risk represented by the applicant was dismissed due to the absolute
guarantee under Art. 3. Assurances given by the Algerian authorities concerning the applicant’s treatment upon return to
Algeria were found to be of a general nature, and they had proven insufficient since the request for a visit by a Slovak
official to the applicant, held in detention upon return, had not been followed. The applicant’s expulsion only one working
day after the Slovak Supreme Court’s judgment, upholding the dismissal of his asylum request, had effectively prevented
him from attempting redress by a complaint to the Slovak Constitutional Court. Expulsion of the applicant in disregard of
an interim measure issued by the Court under Rule 39, preventing the Court from properly examining his complaints and
from protecting him against treatment contrary to Art. 3, was a violation of the right to individual application under Art.
34.

ECtHR 11 Dec. 2018, 59793/17 M.A. a.o. v. LIT ECLI:CE:ECHR:2018:1211JUD005979317
violation of ECHR, Art. 3+13

The applicant Russian family (with five children), originating from Chechnya, who on three occasions in April and May
2017 attempted to seek asylum at the Lithuanian border, but were each time refused by Lithuanian border guards and
removed to Belarus. On the first occasion the applicants had written the word ‘azul’ in Cyrillic letters in the forms on which
they were requested to sign the rejection decisions. On the third occasion they had submitted written applications for
asylum to the border guards, but were again returned to Belarus.

The Court was satisfied that the applicants had submitted asylum applications, either orally or in writing, at the border on
the three occasions, and found that the border guards had not forwarded these applications to a competent authority for
examination as required by domestic law. The border guards had also neither attempted to clarify the reason — if not
seeking asylum — for the applicants’ presence at the border without valid travel documents, nor made any assessment of
whether it was safe to return the applicants to Belarus which cannot be considered a safe third country for Chechen asylum
seekers. There had therefore not been any effective measures against the arbitrary removal of the applicants, and the
failure to allow them to submit asylum applications and their removal in the absence of any examination of their claims
amounted to a violation of art. 3. Given that appeals before the Lithuanian administrative courts had no automatic
suspensive effect, it was not considered an effective remedy, hence art. 13 was violated as well.

Three judges expressed a dissenting opinion, partly suggesting a distinction between refusal of entry and expulsion, partly
concerning the assessment of the facts of the case.

ECtHR 6 June 2013, 50094/10 M.E. v. FRA ECLI:CE:ECHR:2013:0606JUD005009410
no violation of ECHR, Art. 13

The applicant was an Egyptian belonging to the Coptic Christian community in his country of origin where he had been
exposed to a number of attacks due to his religious belief- His reports of these incidents to the police had been unsuccessful,
and before leaving Egypt in 2007 he was accused of proselytizing for which he was sentenced in absentia to 3 years of
imprisonment.

The ECtHR referred to reports on numerous instances of violence and other persecution against Coptic Christians in Egypt
in 2010-11, and on reluctance of Egyptian authorities to prosecute the perpetrators, and found no evidence that the
situation had improved. The Court found strong evidence that the applicant would be a potential prime target for
persecution and violence as a convicted proselytizer, whether free or imprisoned, and pointed to the serious doubt about on
the applicant’s ability to receive adequate protection from the Egyptian authorities. Given his background and the situation
of Coptic Christians in Egypt, Art. 3 would be violated in case of enforcement of the decision to deport the applicant.
Contrary to the judgment in LM. v. France (2 February 2012, 9152/09), the ECtHR did not consider the examination of this
case in the French ‘fast-track’ asylum procedure incompatible with Art. 13.

ECtHR 5 May 2020, 3599/18 M.N. a.o. v. BEL ECLI:CE:ECHR:2020:0505JUD000359918
inadmissible application ECHR, Art. 3
See also CJEU 7 Mar 2017. C-638/16

The applicants, Syrian nationals who lived in Aleppo, travelled to Lebanon, from where they applied in August 2016 to the
Belgian Embassy in Beirut for short-stay so-called “humanitarian” visas, indicating that they intended to claim asylum on
arrival in Belgium. The application was transferred to the Belgian Aliens Office, which held that this intention placed their
application outside the scope of the provision relied on (Visa Code). Thus, the case fell solely within the scope of national
law. Subsequently, their visa were denied.

The issue at stake before the ECtHR concerns the question whether the applicants would fall within the (extraterritorial)
jurisdiction of Belgium within the meaning of Art. | ECHR. The ECtHR ruled that this was not the case, thus the complaint
under Art. 3 is inadmissable.

ECtHR 11 June 2020, 17189/11 M.S. v. SLK & UKR ECLI:CE:ECHR:2020:0611JUD001718911
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*

*

violation of ECHR, Art. 3

The applicant,an Afghannational and allegedlya minor, was arrestedby the Slovakianauthoritiesafter he had crosse:
illegally the border from Ukraine. He statedto the Slovakianauthoritiesthat he was not requestingasylumin Slovakia
Subsequentlhewasreturnedto Ukraine,wherehe wasdetainedpendingexpulsionto Afghanistan After 5 monthshe was
able to file an asylumapplication, which was rejectedtwo weekslater by the Ukrainian authorities.As a result he was
expelled to Kabul in Afghanistan.

The ECtHR ruled that it is unableto establishto the required standardof proof that the applicant brought any of his
personalconcernsasto therisk of return to Ukraine or Afghanistarnto the attentionof the Slovakianauthorities.Therefo
no breachof Art. 3 by Slovakia.Subsequentlhjthe ECtHR notesthat, with respectto Ukraine, the central questionto be
answereds not whetherthe applicantfaceda real risk of ill-treatmentin Afghanistanbut whetherbeforereturning him
there, the Ukrainian authorities carried out an adequateassessmentf his claim that he would be at sucha risk. The
Ukrainian RegionalMigration Servicedid not explicitly discussthe questionwhetherthe applicantwould face a risk of
treatmentcontrary to Articles 2 and 3 if returnedto Afghanistanwhichis the only pertinentquestionthe authoritieswere
expected to ask under the Convention. Thus, there has been a procedural violation of Art. 3 by Ukraine.

ECtHR 21 Jan. 2011, 30696/ M.S.S. v. BEL & GRE ECLI:CE:ECHR:2011:0121JUD003069¢
violation of ECHR, Art. 3

A deporting Stateis responsibleunder Art. 3 ECHR for the foreseeableconsequencesf the deportationof an asylun
seekerto another EU MS, evenif the deportationis being decidedin accordancewith the Dublin Regulation;the
responsibilityof the deportingStatecomprisesiot only therisk of indirect refoulemenby way of further deportationto risk
of ill-treatmentin the countryof origin, butalsothe conditionsin thereceivingMSif it is foreseeabléhat the asylumseeke
may there be exposed to treatment contrary to Art. 3.

ECtHR 5 July 2018, 45196/ Medjaouri v. FRA ECLI:CE:ECHR:2018:0705JUD004519¢
no violation o ECHR, Art. 3

The Algerian applicanthad beenexpelledin 1997 and again in 2006. As a diabetic sufferingfrom a heart condition, he
complainedthat deportation would have serious consequenceslue to his inability to obtain the required medica
supervisiorandtreatmentin Algeria. The Court noted,howeverthat the non-executedeportationorder would haveto be
replacedby a new order basedon a fresh examinationof the applicantOsituation, and that he had beenissuedwith a
temporaryresidencepermit. It thereforeconsideredthat he ran no proximateor imminentrisk of being removedfrom
France and could not therefore claim to be a victim under arts. 3 and 8.

ECtHR 6 June 2013, 2283/ Mohammed v. AUT ECLI:CE:ECHR:2013:0606JUD000228:
no violation o ECHR, Art. 3

The applicant Sudanesasylumseekerarrived in Austria via Greeceand Hungary. The Austrian authoritiesrejectedthe
applicationand orderedhis transferto Hungaryunderthe Dublin Regulation Whenplacedin detentionwith a viewto his
forcedtransferalmosta yearlater, helodgeda secondasylumapplicationwhich did not havesuspensiveffectin relation
to the transfer order. B ) B
The ECtHR consideredhe applicantOsitial claim againstthe Dublin transferarguable,dueto the Oalarmingature f
reportspublishedin 2011-12in respeciof Hungaryasa countryof asylumandin particular asregardsDublin transferee
His secondapplicationfor asylumin Austria couldthereforenot prima facie be consideredabusivelyrepetitiveor entirely
manifestlyunfounded.n the specific circumstance®f the case,the applicant had beendeprivedof de facto protectior
againstforced transfer and of a meaningfulsubstantiveexaminationof his arguable claim concerningthe situation of
asylumseekersn Hungary.Accordingly,Art. 13in conjunctionwith Art. 3 hadbeenviolated.Despitetheinitially arguable
claim againstthe Dublin transferto Hungary,the Court notedthe subsequentegislativeamendmentand the introductior
of additional legal guaranteesconcerningdetentionof asylumseekersand their accessto basic facilities. The applican
would thereforeno longer be at a real and individual risk of being subjectedto treatmentin violation of Art. 3 upor
transfer to Hungary under the Dublin Regulation.

ECtHR 26 July 2005, 38885/ N. v. FIN
violation of ECHR, Art. 3

Asylumseekerheld to be protectedagainstrefoulementunder Art. 3, despitethe Finnish authorities@loubtsabout his
identity, origin, and credibility; two delegate®f the Court weresentto takeoral evidencerom the applicant, his wife anc
a Finnish seniorofficial; while retaining doubtsabouthis credibility on somepoints, the Court foundthat the applicantC
accountson the wholehad to be consideredsufficientlyconsistentand credible; deportationwould thereforebe in breact
of Art. 3.

ECtHR 13 Feb. 2020, 8675/ N.D. & N.T v. ESP ECLI:CE:ECHR:2020:0213JUD000867¢
no violation o ECHR, Art. 4 Protocol 4

Original Court judgment was 3 Oct. 2017

Joinedcasewith 8697/15.Seefor thefacts,the CourtOgudgmeniof 3 Oct. 2017.Contraryto thejudgmentof the Court, the
Grand Chamberholds no violation of Art. 4 of the 4th Protocol on collective expulsion.The Court consideredthat the
applicantshad placedthemselves an unlawful situationwhentheyhad deliberatelyattemptedo enter Spainby crossing
the Melilla border protectionstructuresas part of a large group and at an unauthorisedocation, taking advantageof the
groupOsarge numbersand using force. Theyhad thus chosennot to usethe legal procedureswhich existedin order to
enterSpanishterritory lawfully. Consequentlythe Court consideredhat the lack of individual removaldecisionscould be
attributedto the fact that the applicantsb assuminghat they had wishedto assertrights underthe Conventionb had not
madeuseof the official entry proceduresexistingfor that purpose,andthatit had thusbeena consequencef their owr
conduct.

In sofar asit had foundthat the lack of an individualisedprocedurefor their removalhad beenthe consequencef the
applicants@wn conductthe Court could not hold therespondenStateresponsibldor thelack of a legal remedyin Melilla
enabling them to challenge that removal.

ECLI:CE:ECHR:2005:0726JUD0O03888¢
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< ECtHR 3 Oct. 2017, 8675/15 N.D. & N.T. v. ESP ECLI:CE:ECHR:2017:1003JUD000867515
violation of ECHR, Art. 4 Protocol 4
Referral to Grand Chamber on 29 Jan 2018: judgment (GC) on 13 Feb 2020

*  The applicants, a Malian and an Ivorian national, had attempted to enter the Spanish enclave Melilla from Morocco by

climbing barriers making up the border crossing. Having climbed down on the Spanish side of the barriers, they were
immediately arrested by members of the Guardia Civil, handcuffed and returned to Morocco without their identity having
been checked and with no opportunity to explain their personal circumstances or to receive assistance from lawyers,
interpreters or medical personnel.
The ECtHR first established that the facts of the case fell within the jurisdiction of Spain since the applicants had been
under the continuous and exclusive control of the Spanish authorities from the moment they climbed down the border
barriers. It was therefore unnecessary to decide whether the barrier was located on Spanish territory. As the applicants had
been removed and sent back to Morocco against their wishes, the Spanish authorities’ action had clearly constituted an
‘expulsion’ for the purposes of art. 4 Protocol no. 4. The removals had taken place without any prior administrative or
judicial decision and without any procedure, in the absence of any examination of the applicants’ individual situation and
with no identification procedure carried out. Therefore, the expulsions had undoubtedly been collective, in violation of art.
4 Protocol 4. Due to the well documented circumstances and the immediate nature of the expulsions, the Court considered
that the applicants had been deprived of any remedy that would have enabled them to submit their complaint under art. 4
Protocol 4 and to obtain a thorough and rigorous assessment of their request. Art. 13 had therefore also been violated.

& ECtHR 23 Feb. 2016, 44883/09 Nasr & Ghaliv. ITA ECLIL:CE:ECHR:2016:0223JUD004488309
%  violation of ECHR, Art. 3

*  Violation of ECHR arts. 3, 5, 8 and 13. The case concerned the extrajudicial transfer or ‘extraordinary rendition’ from
Italy, with the cooperation of Italian officials, of an Egyptian citizen who had been granted asylum in Italy. He became an
imam, was a member of an Islamist movement and was suspected and later convicted in Italy of membership of a terrorist
organisation. Following his abduction by CIA agents in a street in Milan in February 2003 the applicant was taken to a US
Air Force base in Italy, put on a plane and flown via Germany to Cairo. On arrival he was interrogated by the Egyptian
intelligence services. He was detained until April 2004 in cramped and unhygienic cells from where he was taken out at
regular intervals and subjected to interrogation sessions during which he was ill-treated and tortured. Approximately 20
days after his release he was rearrested and remained in detention in Egypt until February 2007.

The Court noted that in spite of efforts by the Italian investigators and judges who had identified the persons responsible —
both US nationals and Italian intelligence officers — and secured their convictions, these had remained ineffective due to the
Italian executive authorities’ attitude. As this had ultimately resulted in impunity for those responsible, the Court held that
the domestic investigation had been a violation of the procedural aspect of art. 3. Since the Italian authorities had been
aware of the ‘extraordinary rendition’ operation and had actively cooperated with the CIA during the initial phase of the
operation, the Court further considered that those authorities had known or should have known that this would place the
applicant at a real risk of ill-treatment and of detention conditions contrary to art. 3. There had therefore also been a
violation of the substantive aspect of art. 3.

By allowing the CIA to abduct the applicant in order to transfer him to Egypt, and thereby subjecting him to
unacknowledged detention in complete disregard of the guarantees enshrined in art. 5 which constituted a particularly
serious violation of his right to liberty and security, Italy’s responsibility was engaged with regard both to his abduction
and to the entire period of detention following his handover to the US authorities. The Court therefore found a violation of
art. 5.

The Court held the Italian authorities’ actions and omissions to engage the responsibility under art. 8 for the interference
with the right to respect for the private and family life of both the applicant and his wife. Since the investigation carried out
by the Italian police, prosecuting authorities and courts had been deprived of its effectiveness by the executive’s decision to
invoke State secrecy, there had also been a violation of art. 13 in conjunction with arts. 3, 5 and 8.

@ ECtHR 19 Mar. 2015, 70055/10 S.J. v. BEL ECLIL:CE:ECHR:2015:0319JUD007005510
%  no violation of ECHR, Art. 13

*  The applicant was a Nigerian woman, diagnosed with HIV, who was to be returned with her three children upon refusal of
her request for asylum in Belgium. The case was (on 27 Feb. 2014) referred to the Grand Chamber resulting in a friendly
settlement of the case, implying that the residence status of the applicant and her children would be regularised
immediately and unconditionally. Noting that they had been issued with residence permits granting them indefinite leave to
remain in Belgium.

@ ECtHR 25 Apr. 2013, 71386/10 Savriddin v. RUS ECLI:CE:ECHR:2013:0425JUD007138610
% violation of ECHR, Art. 3+5(4)+34

*  The applicant, a national of Tajikistan having been granted temporary asylum in Russia, had been abducted in Moscow by
a group of men, detained in a mini-van for one or two days and tortured, and then taken to the airport from where he was
flown to Tajikistan without going through normal border formalities or security checks. In Tajikistan he had allegedly been
detained, severely ill-treated by the police, and sentenced to 26 years’ imprisonment for a number of offences.

Based on consistent reports about the widespread and systematic use of torture in Tajikistan, and the applicant’s
involvement in an organisation regarded as terrorist by the Tajik authorities, the Court concluded that his forcible return to
Tajikistan had exposed him to a real risk of treatment in breach of Art. 3. Due to the Russian authorities’ failure to take
preventive measures against the real and imminent risk of torture and ill-treatment caused by his forcible transfer, Russia
had violated its positive obligations to protect him from treatment contrary to art. 3. Additional violations of art. 3 resulted
from the lack of effective investigation into the incident, and the involvement of State officials in the operation.

Art. 34 had been violated by the fact that the applicant had been forcibly transferred to Tajikistan by way of an operation in
which State officials had been involved, in spite of an interim measure indicated by the ECtHR under Rule 39 of the Court’s
Rules of Procedure.

Pursuant to ECHR Art. 46, the Court indicated various measures to be taken by Russia in order to end the violation found
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and makereparationfor its consequence#n addition, the StatewasrequiredunderArt. 46 to takemeasureso resolvethe
recurrentproblemof blatantcircumventionof the domestidegal mechanism extraditionmatters,and ensureimmediat
and effectiveprotectionagainstunlawful kidnappingand irregular removalfrom the territory and from the jurisdiction of
Russiancourts.In this connectionthe Court onceagain statedthat suchoperationsconductedutsidethe ordinary legal
system are contrary to the rule of law and the values protected by the ECHR.

ECtHR 2 Oct. 2012, 33210/ Singh v. BEL ECLI:CE:ECHR:2012:1002JUD003321(C
violation of ECHR, Art. 13

Having arrived on a flight from Moscow,the applicantsappliedfor asylumbut wererefusedentry into Belgium,and their
applications for asylumwere rejected as the Belgian authorities did not acceptthe applicantsClaim to be Afghar
nationals,membersf the Sikhminority in Afghanistanput rather Indian nationals.The Court consideredhe claim to the
risk of chain refoulemento Afghanistanas Oarguableéd that the examlnatlonby the Belgian authoritieswould haveto
comply with the requirements of ECHR art. 13, including close and rigorous scrutiny and automatic suspensive e
In thelight of theserequirementsthe examinationof the applicants@sylumcasewasheld to be insufficient,sinceneithel
thefirst instancenor the appealsboard had soughtto verify the authenticityof the documentgpresentedy the applicant:
with a view to assessing their possible risk of ill-treatment in case of deportation.

In that connectionthe Court notedthat the Belgian authorities had dismissedcopiesof protectiondocumentdssuedby
UNHCRin New Delhi, pertinentto the protectionrequest,althoughthesedocumentsould easily have beenverified by
contactingUNHCR. Theexaminatiorthereforedid not fulfil the requirementof closeand rigorous scrutiny, constitutinga
violation of ECHR Art. 13 taken together with Art. 3.

ECtHR 20 Sep. 2007, 45223/ Sultani v. FRA
no violation o ECHR, Art. 3

Finding no violation of Art. 3, despitethe applicantOsomplaintthat the mostrecentasylumdecisionwithin an accelerate
procedurehadnot beenbasedon an effectiveindividual examinationthe Court emphasisethat thefirst decisionhad beer
madewithin the normal asylumprocedure,involving full examinationin two instancesand held this to justify the limited
duration of the secondexaminationwhich had aimedto verify whetherany new grounds could changethe previous
rejection; in addition, the latter decisionhad beenreviewedby administrativecourts at two levels;the applicanthad not
brought forward elementsconcerninghis personalsituation in the country of origin, nor sufficientto considerhim as
belonging to a minority group under particular threat.

ECtHR 17 Jan. 2012, 12294 Zontul v. GRE
violation of ECHR, Art. 3

Theapplicantwasan irregular migrant complainingthat he had beenrapedwith a truncheonby one of the Greekcoas
guard officers supervisinghim in a detentioncentre upon interceptionof the boat on which he and 164 other migrant:
attemptedto go from Turkeyto Italy. Due to its cruelty and intentional nature, the Court consideredsuchtreatmentas
amountingto an act of torture under ECHR Art. 3. Giventhe seriousnes®f the treatment,the penaltyimposedon the
perpetratorb a suspendederm of six monthsimprisonmenthat was commutedo a fine bwas consideredo bein clear
lack of proportion. An additionalviolation of ECHRArt. 3 stemmedrom the Greekauthorities@roceduralhandlingof the
case that had prevented the applicant from exercising his rights to claim damages at the criminal proceedings.

ECLI:CE:ECHR:2007:0920JUD004522¢

ECLI:CE:ECHR:2012:0117JUD001229¢

2.3.4 CAT Views on Asylum Procedure

CAT/C/46/D/379/200! Bakatu-Bia v. SWE
violation of CAT, Art. 3

The Committeeobserveghat, accordingto the Secondoint report of sevenUnited Nationsexpertson the situationin the
DemocraticRepublicof the Congo(2010)and the Reportof the United NationsHigh Commissionefor HumanRightsanc
the activities of her Office in the DemocraticRepublicof the Congo(2010) on the generalhumanrights situationin the
DemocraticRepublicof the Congo,serioushumanrights violations,including violenceagainstwomenyape and gangrape
by armedforces,rebel groupsand civilians, continuedto take placethroughoutthe countryand not only in areasaffecter
by armedconflict. Furthermore,in a recentreport, the High Commissionefor HumanRightsstressedhat sexualviolence
in DRCremainsa matterof seriousconcern particularly in conflict-tornareas,and despiteeffortsby authoritiesto comba
it, this phenomenois still widespreadand particularly affectsthousand®f womenand children. The Committeealso note:
that the Secretary-Generah his report of 17 January2011, while acknowledginga numberof positivedevelopmentin
DRC, expressed his concern about the high levels of insecurity, violence and human rights abuses faced by the |

CAT/C/49/D/416/201( Chun Rong v. AUT
violation of CAT, Art. 3

The Committeenotesthat the claims and evidencehave not been sufficiently verified by the Australian immigratior
authorities. The Committeeobserveghat the reviewon the meritsof the complainants@aimsregardingthe risk of torture
that he faced,was conductedoredominantlybasedon the contentof his initial applicationfor a Protectionvisa, which he
filed shortly after arriving in the country, without knowledgeor understandingof the system.The Committeefurther
observeghat the complainantwas not interviewedin personneither by the Immigration Departmentwhich rejectedhis
initial application, nor by the RefugeeReviewTribunal and therefore he did not have the opportunity to clarify any
inconsistenciedn his initial statementThe Committeds of the view that completeaccuracyis seldomto be expectedy
victims of torture. The Committeealso observeshat the Stateparty doesnot disputethat Falun Gong practitionersin
Chinahavebeensubjectedo torture, but basest decisionto refuseprotectionto the complainantin the assessmerf his
credibility.

CAT/C/48/D/343/200¢ Kalonzo v. CAN
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*  violation of CAT, Art. 3

*  TheCommitteealso takesnote of the StatepartyOseferenceto reportsdating from 2007 and 2008that mentionfew case
of the torture of UPDS membersr Luba from Kasae.In this regard, the Committeeis of the view that, evenif casesof
torture are rare, the risk of being subjectedo torture continuesto existfor the complainant,as he is the sonof a UDP<
leader, is a Luba from Kasasand has already beenthe victim of violenceduring his detentionin Kinshasain 2002.In
addition, the Committeeconsidersthat the StatepartyOsrgumentthat the complainantcould resettlein Kinshasawhere
the Luba do not seemto be threatenedby violence (as they are in the Katangaregion), doesnot entirely removethe
personaldangerfor the complainant.In this regard, the Committeerecalls that, in accordancewith its jurisprudence the
notion of Olocal dangerOdoesnot provide for measurablecriteria and is not sufficientto entirely dispel the persona
danger of being tortured.

The Committeeagainst Torture concludesthat the complainanthas establishedthat he would run a real, personalanc
foreseeable risk of being subjected to torture if he were to be returned to the Democratic Republic of the Congo.

1 CAT/C/51/D/438/201( M.A.H. & F.H. v. CH
*  no violation o CAT, Art. 3

*  The Committeerecalls that underthe termsof its generalcommentNo. 1, it givesconsiderableweightto findings of fact
that are madeby organsof the Stateparty concerned,while at the sametime it is not boundby suchfindingsand insteac
has the power, provided by article 22(4) of the Convention,of free assessmenf the facts basedupon the full set of
circumstances in every case.

1 CATI/C/46/D/319/200° Nirmal Singh v. CAN
*  violation of CAT, Art. 3+22

*  Thecomplaintstatesthat he did not havean effectiveremedyto challengethe decisionon deportationand that the judicial
review of the Immigration Board decision,denyinghim Conventionrefugeestatus,was not an appealon the merits, but
rather a very narrow review for grosserrors of law. The Committeeobserveghat noneof the groundsaboveinclude a
reviewon the meritsof the complainantQslaim that he would betorturedif returnedto India. With regardto the procedur
of risk analysis,the Committeenotesthat accordingto the StatepartyOsubmissionPRRAsubmissionsnay only include
new evidencethat aroseafter the rejection of the refugeeprotectionclaim; further, the PRRAdecisionsare subjectto a
discretionaryleaveto appeal,which was deniedin the caseof the complainant.The Committeerefersto its Concluding
observationgCAT/C/CR/34/CANY July 2005,= 5(c)), that the Stateparty shouldprovidefor judicial reviewof the merits
rather than merely of the reasonablenes:f decisionsto expelan individual where there are substantialgroundsfor
believing that the personfacesa risk of torture. The Committeeaccordingly concludesthat in the instant case the
complainant did not have access to an effective remedy against his deportation.

2.3.6 CRC Views on Asylum Procedure

1 CRC/C/80/D/4/201! D.D.v. ESP
*  violation of CRC, Art. 37

*  This caseis abouta Malian child that climbs over the fencesthat separatethe SpanishexclaveMelilla from Morocco
When he climbed down he was arrested by the Spanish Civil Guard and deportedto Morocco. The Committee
subsequentlyis of the view that the Spanishauthorities: (a) failed to provide the child with the special protectionanc
assistanceto which he was entitled as an unaccompaniedninor (art. 20); (b) failed to respectthe principle of non-
refoulemenandexposedhe child to therisk of violenceand cruel, inhumanand degradingtreatmentin Morocco(art. 37);
and (c) failed to consider the best interests of the child (art. 3).
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3 Responsibility Sharing

3.1 Responsibility Sharing: Adopted Measures case law sorted in chronological order

Regulation 343/2003 Dublin II
Establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application
lodged in one of the Member States by a third-country national.
* 0J2003 L 50/1 impl. date: 01-09-2003 UK, IRL opt in
*  Implemented by Regulation 1560/2003 (OJ 2003 L 222/3)
Revised by Reg. 604/2013

CJEU Judgments
@ CJEU 10Dec. 2013, C-394/12 Abdullahi Art. 10(1)+18+19
= CJEU 14 Nov. 2013, C-4/11 Puid Art. 3(2)
& CJEU 6June 2013, C-648/11 M.A. Art. 6
& CJEU 6June 2013, C-528/11 Halaf Art. 3(2)
= CJEU 6Nov. 2012, C-245/11 K. Art. 15+3(2)
< CJEU 3May 2012, C-620/10 Kastrati Art. 2(c)
& CJEU 21Dec. 2011, C-411/10 N.S. & M.E. Art. 3(2)
@ CJEU 29 Jan. 2009, C-19/08 Petrosian Art. 20(1)(d)+20(2)
See further: § 3.3.1 and 3.3.2
Commission Regulation 1560/2003 Dublin II Application
Laying down detailed rules for the application of Dublin 11
* 0J2003 L 222/1 impl. date: 02-09-2003 UK, IRL opt in
Regulation 604/2013 Dublin III

Establishing the criteria and mechanisms for determining the MS responsible for examining an application for international
protection lodged in one of the MS by a TCN or a stateless person (revised)

* 0J2013 L 180/31 impl. date: 01-01-2014 UK, IRL opt in
*  Recast of Reg. 343/2003
= CJEU 2 Apr. 2020, C-897/19 LN. all Art.
<« CJEU 2 Apr. 2019, C-582/17 H. & R. Art. 27
<« CJEU 19 Mar. 2019, C-163/17 Jawo Art. 29(2)
= CJEU 23Jan. 2019, C-661/17 M.A. a.o. Art. 6+17+20+27
< CJEU 11Jan. 2019, C-577/17 Alake a.o. Art. 23(1)
< CJEU 13Nov. 2018, C-47/17 X & X Art. 21422+23+25
= CJEU SJuly 2018, C-213/17 X. Art. 17+18+23+24
<« CJEU 31May 2018, C-647/16 Adil Hassan Art. 26
& CJEU 25Jan. 2018, C-360/16 Aziz Hasan Art. 23+24
@ CJEU 250ct. 2017, C-201/16 Majid Shiri Art. 27+29
< CJEU 13 Sep. 2017, C-60/16 Khir Amayry Art. 28
<« CJEU 26July 2017, C-670/16 Mengesteab Art. 20+21+27
= CJEU 26July 2017, C-646/16 PPU Jafari Art. 12+13
@ CJEU 26July 2017, C-490/16 A.S. Art. 13(1)
& CJEU 5Apr. 2017, C-36/17 Ahmed
= CJEU 15Mar. 2017, C-528/15 Al Chodor Art. 28
@ CJEU 16 Feb. 2017, C-578/16 C.K. Art. 17
@ CJEU 7June 2016, C-155/15 Karim Art. 19(2)+27(1)
e CJEU 7June 2016, C-63/15 Ghezelbash Art. 27
<« CJEU 17 Mar. 2016, C-695/15 Mirza Art. 3(3)
CJEU pending cases
& CJEU (pending) C-67/20 Fedasil Art. 27
& CJEU (pending) C-194/19 H.A. Art. 27
See further: § 3.3.1 and 3.3.2
Regulation 2725/2000 Eurodac
Concerning the establishment of 'Eurodac’ for the comparison of fingerprints for the effective application of the Dublin
Convention.
* 0J2000L 316/1 impl. date: 15-01-2003
*  implemented by Regulation 407/2002 (OJ 2002 L 62/1)
Regulation 603/2013 Eurodac II

Concerning the establishment of 'Eurodac' for the comparison of fingerprints for the effective application of the Dublin
Convention (recast)
* (0J2013 L 180/1 impl. date: 20-07-2015 UK, IRL opt in
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*  Recast of Reg. 2725/2000

Council Decision 2015/1523 Relocation I
st Relocation scheme Italy and Greece of 14 Sept. 2015
* QJ2015L 239/146
*  This proposal contains the second elaboration of provisional measures to assist Italy and Greece in their effort to deal with
the increasing numbers of asylum seekers: relocation of in total 40.000 asylum seekers

Council Decision 2015/1601 Relocation II
2nd Relocation scheme Italy and Greece of 22 Sept. 2015
* OJ2015L 248/80
*  This proposal contains the second elaboration of provisional measures to assist Italy and Greece in their effort to deal with
the increasing numbers of asylum seekers. It is the very first council decision on migration and asylum that was not
accepted unanimously. Relocation of 120.000 asylum seekers.

Decision Agenda on Migration
European Agenda on Migration
* 0J2016 C71/46

The ECAS is lacking a kind of fair distribution system of asylum seekers. This agenda consists of several measures
including a relocation system (for a limited number of asylum seekers) and a resettlement proposal for refugees.

Council Regulation Emergency support
On the provision of emergency support within the Union
* QJ2016L 070/1

ECHR Conditions
European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols
* ETS 005 impl. date: 1953
* art. 3+13: Degrading treatment in the context of Dublin transfer
ECtHR Judgments
< ECtHR 15 May 2018 67981/16 H. a.o.v. SWIv. Art. 3
< ECtHR30May 2017 79480/13 E.T. and N.T. v. CH v. Art. 3
= ECtHR 14 Mar. 2017 5888/10 Mucalim v. NL & MAL Art. 3
@ ECtHR 28 June 2016 15636/16 N.A. a.o. v. DEN Art. 3
< ECtHR 17 Nov. 2015 54000/11 A.T.H. v. NL Art. 3
= ECtHR3 Nov. 2015 21459/14 J.A. a.o.v. NL Art. 3
@ ECtHR 30 June 2015 39350/13 A.S.v. CH Art. 3
@ ECtHR2June 2015 7149/12 K.O0.J. v. NL Art. 3
= ECtHR 15 Feb. 2015 51428/10 AM.E. v. NL Art. 3
<« ECtHR4 Nov. 2014 29217/12 Tarakhel v. CH Art. 3+13
@ ECtHR 6 June 2013 2283/12 Mohammed v. AUT Art. 3+13
& ECtHR2 Apr. 2013 27725/10 Mohammed Hussein v. NL & ITA Art. 3+13
& ECtHR 13 Dec. 2011 15297/09 Kanagaratnam v. BEL v. Art. 345
< ECtHR21Jan. 2011 30696/09 M.S.S. v. BEL & GRE Art. 3+13
@ ECtHR2 Dec. 2008 32733/08 K.R.S. v. UK Art. 13+13
<« ECtHR7Mar. 2000 43844/98 T.I.v. UK Art. 3+13
See further: § 3.3.3
CAT
UN Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment
* 1465 UNTS 85 impl. date: 1987
* art. 3+14: degrading treatment in the context of Dublin transfer
CAT Views
& CAT 7Dec. 2018 C/65/D/811/2017 M.G.v.CH Art. 3+16
@& CAT 6Dec. 2018 C/65/D/758/2016  Harunv. CH Art. 3+14+16
@ CAT 3Sep. 2018 C/64/D/742/2016 A.N.v. CH Art. 3
See further: § 3.3.4
ICCPR Anti-Torture
International Covenant on Civil and Political Rights
* 999 UNTS 14668 impl. date: 1976

* art. 7: Prohibition of torture or cruel, inhuman or degrading treatment or punishment in the context of deportation under the
Dublin Regulation

CCPR Views
& CCPR 7Nov. 2017 2770/2016 O.Y.K.A. v. DEN Art. 7+24
& CCPR 15Dec. 2016 2608/2015 R.A.A. & M. v. DEN Art. 7
@ CCPR 4Sep. 2015 2360/2014 W.v. DEN Art. 7

See further: § 3.3.5

3.2 Responsibility Sharing: Proposed Measures
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Regulation Common List safe Countries of Origin
List of safe countries of origin
*  COM(2015) 452, 9 Sep 2015
EP and Council negotiating
Regulation Asylum Agency
On the European Union Agency for Asylum and repealing EASO Reg.

* COM (2016) 271, 4 May 2016

Council and EP agreed
new version proposed Sep 2018

Regulation Eurodac 11

Recast of Eurodac: for the comparison of fingerprints

COM (2016) 272, 4 May 2016
Council adopted position, Dec 2016
EP and Council negotiating.

Regulation Dublin IV

Replacing Dublin 111

COM (2016) 270, 4 May 2016
EP adopted position; no Council position yet

Regulation Resettlement

On a Union resettlement framework

COM (2016) 468, 13 July 2016
Council and EP still negotiating

3.3 Responsibility Sharing: Jurisprudence case law sorted in alphabetical order

3.3.1 CJEU Judgments on Responsibility Sharing

CJEU 26 July 2017, C-490/. A.S. ECLI:EU:C:2017:58
AG 8 June 201 ECLI:EU:C:2017:44.
interpr. of Reg. 604/20: Dublin I, Art. 13(1)

On a proper construction of Article 13(1) of Dublin III, a third-country national whose entry has been tolerated by the
authorities of a first MS faced with the arrival of an exceptionally large number of third-country nationals wishing to
transit through that MS in order to lodge an application for international protection in another MS, without satisfying the
entry conditions in principle required in that first Member State, must be regarded as having ‘irregularly crossed’ the
border of that first MS, within the meaning of that provision.

CJEU 10 Dec. 2013, C-394/ Abdullahi ECLI:EU:C:2013:81:
AG 11 July 201: ECLI:EU:C:2013:47:
interpr. of Reg. 343/20( Dublin II, Art. 10(1)+18+19

ref. from Asylgerichtshof, Austria, 27 Aug. 2012

Art. 19(2) Dublin Il must be interpreted as meaning that, in circumstances where a MS has agreed to take charge of an
applicant for asylum on the basis of the criterion laid down in Art. 10(1) of that regulation — namely, as the MS of the first
entry of the applicant for asylum into the EU — the only way in which the applicant for asylum can call into question the
choice of that criterion is by pleading systemic deficiencies in the asylum procedure and in the conditions for the reception
of applicants for asylum in that MS, which provide substantial grounds for believing that the applicant for asylum would
face a real risk of being subjected to inhuman or degrading treatment within the meaning of Art. 4 of the Charter.

CJEU 31 May 2018, C-647/. Adil Hassan ECLI:EU:C:2018:36
AG 20 Dec. 201 ECLI:EU:C:2017:101
interpr. of Reg. 604/20: Dublin IlI, Art. 26

Art. 26(1) Dublin III must be interpreted as precluding a MS that has submitted, to another MS which it considers to be
responsible for the examination of an application for international protection pursuant to the criteria laid down by that
regulation, a request to take charge of or take back a person referred to in Art. 18(1) of that regulation from adopting a
transfer decision and notifying it to that person before the requested MS has given its explicit or implicit agreement to that
request.

CJEU 5 Apr. 2017, C-36/! Ahmed ECLI:EU:C:2017:27:
interpr. of Reg. 604/20: Dublin Il
order

ref. from Verwaltungsgericht Minden, Germany, 25 Jan. 2017
Order of the Court (Article 99). The provisions and principles of Dublin III which govern, directly or indirectly, the time
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limits for lodging an application for a take-back are not applicable in a situation, such as that at issue in the main
proceedings, in which a third-country national has lodged an application for international protection in one MS after being
granted the benefit of subsidiary protection by another MS.

< CJEU 15 Mar. 2017, C-528/15 Al Chodor ECLI:EU:C:2017:213
AG 10 Nov. 2016 ECLI:EU:C:2016:865
* interpr. of Reg. 604/2013 Dublin ITI, Art. 28

*  Art. 2(n) and 28(2), read in conjunction, must be interpreted as requiring MS to establish, in a binding provision of general
application, objective criteria underlying the reasons for believing that an applicant for international protection who is
subject to a transfer procedure may abscond. The absence of such a provision leads to the inapplicability of Article 28(2)

Dublin I11.
< CJEU 11 Jan. 2019, C-577/17 Alake a.o. ECLIL:EU:C:2019:69
% interpr. of Reg. 604/2013 Dublin IIT, Art. 23(1)

*  ref. from Verwaltungsgerichtshof, Austria, 2 Oct. 2017

*  Preliminary question has been withdrawn.

@ CJEU 25 Jan. 2018, C-360/16 Aziz Hasan ECLI:EU:C:2018:368
AG 7 Sep. 2017 ECLI:EU:C:2017:653
* interpr. of Reg. 604/2013 Dublin III, Art. 23+24

*  Article 27(1) must be interpreted as not precluding a provision of national law, which provides that the factual situation
that is relevant for the review by a court or tribunal of a transfer decision is that obtaining at the time of the last hearing
before the court or tribunal determining the matter or, where there is no hearing, at the time when that court or tribunal
gives a decision on the matter.

Article 24 must be interpreted as meaning that, in which a third-country national who, after having made an application for
international protection in a first MS (MS*A’), was transferred to MS ‘A’ as a result of the rejection of a fresh application
lodged in a second MS (MS ‘B’) and has then returned, without a residence document, to MS ‘B’, a take back procedure
may be undertaken in respect of that third-country national and it is not possible to transfer that person anew to MS ‘A’
without such a procedure being followed.

Article 24(2) must be interpreted as meaning that, in which a third-country national has returned, without a residence
document, to the territory of a MS that has previously transferred him to another MS, a take back request must be submitted
within the periods prescribed in that provision and those periods may not begin to run until the requesting MS has become
aware that the person concerned has returned to its territory.

Article 24(3) must be interpreted as meaning that, where a take back request is not made within the periods laid down in
Article 24(2), the MS on whose territory the person concerned is staying without a residence document is responsible for
examining the new application for international protection which that person must be permitted to lodge.

Article 24(3) must be interpreted as meaning that the fact that an appeal procedure brought against a decision that rejected
a first application for international protection made in a MS is still pending is not to be regarded as equivalent to the
lodging of a new application for international protection in that MS, as referred to in that provision.

Article 24(3) must be interpreted as meaning that, where the take back request is not made within the periods laid down in
Article 24(2) of that regulation and the person concerned has not made use of the opportunity that he must be given to
lodge a new application for international protection:

(a) the MS on whose territory that person is staying without a residence document can still make a take back request, and
(b) that provision does not allow the person to be transferred to another MS without such a request being made.

@ CJEU 16 Feb. 2017, C-578/16 C.K. ECLI:EU:C:2017:127
AG 9 Feb. 2017 ECLI:EU:C:2017:108
* interpr. of Reg. 604/2013 Dublin III, Art. 17

*  Article 17(1) must be interpreted as meaning that the question of the application, by a MS of the ‘discretionary clause’ laid
down in that provision is not governed solely by national law and by the interpretation given to it by the constitutional court
of that MS, but is a question concerning the interpretation of EU law, within the meaning of Article 267 TFEU.

Article 4 of the Charter of Fundamental Rights of the European Union must be interpreted as meaning that:

(a) even where there are no substantial grounds for believing that there are systemic flaws in the MS responsible for
examining the application for asylum, the transfer of an asylum seeker within the framework of Dublin Il can take place
only in conditions which exclude the possibility that that transfer might result in a real and proven risk of the person
concerned suffering inhuman or degrading treatment, within the meaning of that article;

in circumstances in which the transfer of an asylum seeker with a particularly serious mental or physical illness would
result in a real and proven risk of a significant and permanent deterioration in the state of health of the person concerned,
that transfer would constitute inhuman and degrading treatment, within the meaning of that article;

it is for the authorities of the MS having to carry out the transfer and, if necessary, its courts to eliminate any serious
doubts concerning the impact of the transfer on the state of health of the person concerned by taking the necessary
precautions to ensure that the transfer takes place in conditions enabling appropriate and sufficient protection of that
person’s state of health. If, taking into account the particular seriousness of the illness of the asylum seeker concerned, the
taking of those precautions is not sufficient to ensure that his transfer does not result in a real risk of a significant and
permanent worsening of his state of health, it is for the authorities of the MS concerned to suspend the execution of the
transfer of the person concerned for such time as his condition renders him unfit for such a transfer; and

(b) where necessary, if it is noted that the state of health of the asylum seeker concerned is not expected to improve in the
short term, or that the suspension of the procedure for a long period would risk worsening the condition of the person
concerned, the requesting MS may choose to conduct its own examination of that person’s application by making use of the
‘discretionary clause’.

Article 17(1) of Dublin IlI, read in the light of Article 4 of the Charter of Fundamental Rights of the European Union,
cannot be interpreted as requiring, in circumstances such as those at issue in the main proceedings, that MS to apply that
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clause.
New = CJEU 2 Apr. 2020, C-715/17 Comm. ECLIL:EU:C:2020:257
AG 31 Oct. 2019 ECLI:EU:C:2019:917
*  legality of C.Dec. 2015/1601 2nd Relocation scheme

*  joined case with C-718+719/17 against Hungary and Czechia
*  Council decision on relocation of asylum seekers is lawful.

< CJEU 7 June 2016, C-63/15 Ghezelbash ECLI:EU:C:2016:409
AG 17 Mar. 2016 ECLI:EU:C:2016:186
* interpr. of Reg. 604/2013 Dublin III, Art. 27

*  ref. from Rechtbank Den Haag, Netherlands, 12 Feb. 2015

*  Art. 27(1), read in the light of recital 19 of Dublin III, must be interpreted as meaning that, an asylum seeker is entitled to
plead, in an appeal against a decision to transfer him, the incorrect application of one of the criteria for determining
responsibility laid down in Chapter III of Dublin IlI, in particular the criterion relating to the grant of a visa set out in Art.

12 of the regulation
@ CJEU 2 Apr. 2019, C-582/17 H. &R. ECLI:EU:C:2019:280
AG 29 Nov. 2018 ECLI:EU:C:2018:975
* interpr. of Reg. 604/2013 Dublin III, Art. 27

*  joined case with C-583/17
*  ref. from Raad van State, Netherlands, 4 Oct. 2017

*  Dublin IIl must be interpreted as meaning that a third-country national who lodged an application for international
protection in a first Member State, then left that Member State and subsequently lodged a new application for international
protection in a second Member State:

(a) is not, in principle, entitled to rely, in an action brought under Art. 27(1) in that second Member State against a decision
to transfer him or her, on the criterion for determining responsibility set out in Art. 9 thereof;

(b) may, by way of exception, invoke, in such an action, that criterion for determining responsibility, in a situation covered
by Art. 20(5), in so far as that third-country national has provided the competent authority of the requesting Member State
with information clearly establishing that it should be regarded as the Member State responsible for examining the
application pursuant to that criterion for determining responsibility.

@ CJEU 6 June 2013, C-528/11 Halaf ECLI:EU:C:2013:342
% interpr. of Reg. 343/2003 Dublin II, Art. 3(2)
*  ref. from Administrativen sad Sofia-grad, Bulgaria, 12 Oct. 2011

*  Art. 3(2) must be interpreted as permitting a MS, which is not indicated as “responsible”, to examine an application for
asylum even though no circumstances exist which establish the applicability of the humanitarian clause in Art. 15. That
possibility is not conditional on the MS responsible under those criteria having failed to respond to a request to take back
the asylum seeker concerned. The MS in which the asylum seeker is present is not obliged, during the process of
determining the MS responsible, to request the UNHCR to present its views where it is apparent from the documents of the
UNHCR that the MS indicated as “responsible” is in breach of the rules of European Union law on asylum.

< CJEU 6 Sep. 2017, C-647/15 Hungary v. Council ECLI:EU:C:2017:631
AG 26 July 2017 ECLI:EU:C:2017:618
*  legality of C.Dec. 2015/1601 2nd Relocation scheme
*  Council decision on relocation of asylum seekers is lawful.
New < CJEU 2 Apr. 2020, C-897/19 LN. ECLI:EU:C:2020:262
AG 27 Feb. 2020 ECLI:EU:C:2020:128
* interpr. of Reg. 604/2013 Dublin III, all Art.

*  ref. from Vrhovni sud, Croatia, 28 Nov. 2019

*  EU law, in particular Art. 36 of the Agreement on the European Economic Area and Art. 19(2) of the Charter, must be
interpreted as meaning that, when a MS, to which a national of a MS of the European Free Trade Association (EFTA)has
moved, receives an extradition request from a third State pursuant to the European Convention on Extradition, (1957), and
when that national was granted asylum by that EFTA State — before he or she acquired the nationality of that State —
precisely on account of the criminal proceedings brought against him or her in the State which issued the request for
extradition, it is for the competent authority of the requested MS to verify that the extradition would not infringe the rights
covered by Art. 19(2) of the Charter, the grant of asylum being a particularly substantial piece of evidence in the context of
that verification. Before considering executing the request for extradition, the requested MS is obliged, in any event, to
inform that same EFTA State and, should that State so request, surrender that national to it, in accordance with the
provisions of the surrender agreement, provided that that EFTA State has jurisdiction, pursuant to its national law, to
prosecute that national for offences committed outside its national territory.

@ CJEU 26 July 2017, C-646/16 PPU Jafari ECLI:EU:C:2017:586
AG 8 June 2017 ECLI:EU:C:2017:443
* interpr. of Reg. 604/2013 Dublin III, Art. 12+13

*  ref. from Verwaltungsgerichtshof, Austria, 15 Dec. 2016

*  The fact that the authorities of one MS, faced with the arrival of an unusually large number of third-country nationals
seeking transit through that MS in order to lodge an application for international protection in another Member State,
tolerate the entry into its territory of such nationals who do not fulfil the entry conditions generally imposed in the first MS,
is not tantamount to the issuing of a ‘visa’ within the meaning of Article 12.
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Article 13(1) Dublin 11l must be interpreted as meaning that a third-country national whose entry was tolerated by the
authorities of one MS faced with the arrival of an unusually large number of third-country nationals seeking transit
through that MS in order to lodge an application for international protection in another MS, without fulfilling the entry
conditions generally imposed in the first MS, must be regarded as having ‘irregularly crossed’ the border of the first MS
within the meaning of that provision.

< CJEU 19 Mar. 2019. C-163/17 Jawo ECLIL:EU:C:2019:218
AG 25 July 2018 ECLI:EU:C:2018:613
* interpr. of Reg. 604/2013 Dublin III, Art. 29(2)

*  ref. from Verwaltungsgerichtshof Baden-Wiirttemberg, Germany, 3 Apr. 2017

*  Art. 29(2) of Dublin IIl must be interpreted as meaning that an applicant ‘absconds’ where he deliberately evades the reach
of the national authorities responsible for carrying out his transfer, in order to prevent the transfer. It may be assumed that
that is the case where the transfer cannot be carried out due to the fact that the applicant has left the accommodation
allocated to him without informing the competent national authorities of his absence, provided that he has been informed of
his obligations in that regard, which it is for the referring court to determine. The applicant retains the possibility of
demonstrating that the fact that he has not informed the authorities of his absence is due to valid reasons and not the
intention to evade the reach of those authorities.

Art. 27(1) of Dublin I1l must be interpreted as meaning that, in proceedings brought against a transfer decision, the person
concerned may rely on Art. 29(2), by claiming that, since he had not absconded, the six-month transfer time limit had
expired.

The second sentence of Art. 29(2) of Dublin III must be interpreted as meaning that, in order to extend the transfer time
limit by a maximum of 18 months, it suffices that the requesting Member State informs the Member State responsible, before
the expiry of the six-month transfer time limit, that the person concerned has absconded and specifies, at the same time, a
new transfer time limit.

EU law must be interpreted as meaning that the question whether Art. 4 of the Charter precludes the transfer, pursuant to
Art. 29 of Dublin IlI, of an applicant for international protection to the Member State which, in accordance with that
regulation, is normally responsible for examining his application for international protection, where, in the event of such
protection being granted in that Member State, the applicant would be exposed to a substantial risk of suffering inhuman or
degrading treatment within the meaning of Art. 4 of the Charter, on account of the living conditions that he could be
expected to encounter as a beneficiary of international protection in that Member State, falls within its scope.

Art. 4 of the Charter must be interpreted as not precluding such a transfer of an applicant for international protection,
unless the court hearing an action challenging the transfer decision finds, on the basis of information that is objective,
reliable, specific and properly updated and having regard to the standard of protection of fundamental rights guaranteed
by EU law, that that risk is real for that applicant, on account of the fact that, should he be transferred, he would find
himself, irrespective of his wishes and personal choices, in a situation of extreme material poverty.

@ CJEU 6 Nov. 2012, C-245/11 K. ECLI:EU:C:2012:685
AG 27 June 2012 ECLI:EU:C:2012:389
* interpr. of Reg. 343/2003 Dublin II, Art. 15+3(2)

*  ref. from Asylgerichtshof, Austria, 23 May 2011

Art. 15(2) must be interpreted as meaning that a MS which is not responsible for examining an application for asylum
pursuant to the criteria laid down in Chapter III of Dublin II becomes so responsible. It is for the MS which has become the
responsible MS within the meaning of that regulation to assume the obligations which go along with that responsibility. It
must inform in that respect the MS previously responsible.

This interpretation of Art. 15(2) also applies where the MS which was responsible pursuant to the criteria laid down in
Chapter III of Dublin II did not make a request in that regard in accordance with the second sentence of Art. 15(1).

@ CJEU 7 June 2016, C-155/15 Karim ECLL:EU:C:2016:410
AG 17 Mar. 2016 ECLI:EU:C:2016:189
* interpr. of Reg. 604/2013 Dublin III, Art. 19(2)+27(1)

*  ref. from Migrationséverdomstolen, Sweden, 1 Apr. 2015

Art. 19(2) must be interpreted to the effect that that provision, in particular its second subparagraph, is applicable to a
third-country national who, after having made a first asylum application in a MS, provides evidence that he left the
territory of the MS for a period of at least three months before making a new asylum application in another MS.

Art. 27(1) must be interpreted to the effect that, an asylum applicant may, in an action challenging a transfer decision made
in respect of him, invoke an infringement of the rule set out in the second subparagraph of Art. 19(2).

= CJEU 3 May 2012, C-620/10 Kastrati ECLI:EU:C:2012:265
AG 12 Jan. 2012 ECLI:EU:C:2012:10
*  interpr. of Reg. 343/2003 Dublin II, Art. 2(c)

*  ref. from Kammarritten i Stockholm, Migrationsdverdomstolen, Sweden, 27 Dec. 2010

*  The withdrawal of an application for asylum within the terms of Art. 2(c) Dublin II, which occurs before the MS responsible
for examining that application has agreed to take charge of the applicant, has the effect that that regulation can no longer
be applicable. In such a case, it is for the MS within the territory of which the application was lodged to take the decisions
required as a result of that withdrawal and, in particular, to discontinue the examination of the application, with a record
of the information relating to it being placed in the applicant's file.

< CJEU 13 Sep. 2017, C-60/16 Khir Amayry ECLIL:EU:C:2017:675
AG 1 Mar. 2017 ECLI:EU:C:2017:147
* interpr. of Reg. 604/2013 Dublin III, Art. 28

*  ref. from Migrationséverdomstolen, Sweden, 3 Feb. 2016
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*

Dublin IlI does not preclude national legislation, which provides that, where the detention of an applicant for international
protection begins after the requested MS has accepted the take charge request, that detention may be maintained for no
longer than two months, provided:

(1) that the duration of the detention does not go beyond the period of time which is necessary for the purposes of that
transfer procedure, assessed by taking account of the specific requirements of that procedure in each specific case and, (2)
that, where applicable, that duration is not to be longer than six weeks from the date when the appeal or review ceases to
have suspensive effect.

Dublin III does preclude national legislation, which allows, in such a situation, the detention to be maintained for 3 or 12
months during which the transfer could be reasonably carried out.

CJEU 6 June 2013, C-648/11 M.A. ECLI:EU:C:2013:367
AG 21 Feb. 2013 ECLIL:EU:C:2013:93
interpr. of Reg. 343/2003 Dublin II, Art. 6

ref. from Court of Appeal (England & Wales), UK, 19 Dec. 2011

Fundamental rights include, in particular, that set out in Art. 24(2) of the Charter, whereby in all actions relating to
children, whether taken by public authorities or private institutions, the child’s best interests are to be a primary
consideration. The second paragraph of Art. 6 Dublin Il cannot be interpreted in such a way that it disregards that
fundamental right (see, by analogy, C-403/09 PPU, Deticek, para 54 and 55, and Case C-400/10 PPU McB, para 60).
Consequently, although express mention of the best interest of the minor is made only in the first paragraph of Art. 6, the
effect of Art. 24(2) of the Charter, in conjunction with Art. 51(1) thereof, is that the child’s best interests must also be a
primary consideration in all decisions adopted by the Member States on the basis of the second paragraph of Art. 6.

Thus, Art. 6 must be interpreted as meaning that, in circumstances such as those of the main proceedings, where an
unaccompanied minor with no member of his family legally present in the territory of a MS has lodged asylum applications
in more than one MS, the MS in which that minor is present after having lodged an asylum application there is to be
designated the ‘MS responsible’.

CJEU 23 Jan. 2019, C-661/17 M.A. a.o. ECLIL:EU:C:2019:53
interpr. of Reg. 604/2013 Dublin III, Art. 6+17+20+27
ref. from High Court, Ireland, 8 Nov. 2017

Art. 17(1) of Dublin III Regulation must be interpreted as meaning that the fact that a Member State, designated as
‘responsible’ within the meaning of that regulation, has notified its intention to withdraw from the European Union in
accordance with Article 50 TEU does not oblige the determining Member State to itself examine, under the discretionary
clause set out in Art. 17(1), the application for protection at issue.

Dublin Il must be interpreted as meaning that it does not require the determination of the Member State responsible under
the criteria defined by that regulation and the exercise of the discretionary clause set out in Art. 17(1) of that regulation to
be undertaken by the same national authority.

Art. 6(1) of Dublin III must be interpreted as meaning that it does not require a Member State which is not responsible,
under the criteria set out by that regulation, for examining an application for international protection to take into account
the best interests of the child and to itself examine that application, under Art. 17(1) of that regulation.

Art. 27(1) of Dublin Il must be interpreted as meaning that it does not require a remedy to be made available against the
decision not to use the option set out in Art. 17(1) of that regulation, without prejudice to the fact that that decision may be
challenged at the time of an appeal against a transfer decision.

Art. 20(3) of Dublin III must be interpreted as meaning that, in the absence of evidence to the contrary, that provision
establishes a presumption that it is in the best interests of the child to treat that child’s situation as indissociable from that
of its parents.

CJEU 25 Oct. 2017, C-201/16 Majid Shiri ECLI:EU:C:2017:805
AG 20 July 2017 ECLI:EU:C:2017:579
interpr. of Reg. 604/2013 Dublin III, Art. 27+29

ref. from Verwaltungsgerichtshof, Austria, 12 Apr. 2016

Article 29(2) must be interpreted as meaning that, where the transfer does not take place within the six-month time limit (as
defined in Article 29(1) and (2)), responsibility is transferred automatically to the requesting Member State, without it
being necessary for the Member State responsible to refuse to take charge of or take back the person concerned.

Article 27(1) must be interpreted as meaning that an applicant for international protection must have an effective and rapid
remedy available to him which enables him to rely on the expiry of the six-month period that occurred after the transfer
decision was adopted. The right which national legislation accords to such an applicant to plead circumstances subsequent
to the adoption of that decision, in an action brought against it, meets that obligation to provide for an effective and rapid
remedy.

CJEU 26 July 2017, C-670/16 Mengesteab ECLI:EU:C:2017:587
AG 20 June 2017 ECLI:EU:C:2017:480
interpr. of Reg. 604/2013 Dublin III, Art. 20+21+27

Article 27(1) must be interpreted as meaning that an applicant for international protection may rely, in the context of an
action brought against a decision to transfer him, on the expiry of a period laid down in Article 21(1) of that regulation,
even if the requested Member State is willing to take charge of that applicant.

Article 21(1) must be interpreted as meaning that a take charge request cannot validly be made more than three months
after the application for international protection has been lodged, even if that request is made within two months of receipt
of a Eurodac hit within the meaning of that article.

Article 20(2) must be interpreted as meaning that an application for international protection is deemed to have been lodged
if a written document, prepared by a public authority and certifying that a third-country national has requested
international protection, has reached the authority responsible for implementing the obligations arising from that
regulation, and as the case may be, if only the main information contained in such a document, but not that document or a
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copy thereof, has reached that authority.

@ CJEU 17 Mar. 2016, C-695/15 Mirza ECLI:EU:C:2016:188
AG 8 Mar. 2016 ECLIL:EU:C:2016:146
* interpr. of Reg. 604/2013 Dublin III, Art. 3(3)

*  ref. from Debreceni K6zigazgatasi, Hungary, 23 Dec. 2015

*  Art. 3(3) must be interpreted as meaning that the right to send an applicant for international protection to a safe third
country may also be exercised by a MS after that MS has accepted that it is responsible, pursuant to that regulation and
within the context of the take-back procedure, for examining an application for international protection submitted by an
applicant who left that MS before a decision on the substance of his first application for international protection had been
taken.

Art. 3(3) must also be interpreted as not precluding the sending of an applicant for international protection to a safe third
country when the MS carrying out the transfer of that applicant to the MS responsible has not been informed, during the
take-back procedure, either of the rules of the latter MS relating to the sending of applicants to safe third countries or of the
relevant practice of its competent authorities.

Art. 18(2) must be interpreted as not requiring that, in the event that an applicant for international protection is taken back,
the procedure for examining that applicant’s application be resumed at the stage at which it was discontinued.

@ CJEU 21 Dec. 2011, C-411/10 N.S. & M.E. ECLI:EU:C:2011:865
AG 22 Sep. 2011 ECLI:EU:C:2011:611
* interpr. of Reg. 343/2003 Dublin II, Art. 3(2)

% joined case with C-493/10
*  ref. from High Court, Ireland, 15 Oct. 2010

*  Joined cases. The decision adopted by a MS on the basis of Article 3(2) whether to examine an asylum application which is
not its responsibility according to the criteria laid down in Chapter Il of Dublin II, implements EU law for the purposes of
Article 6 TEU and Article 51 of the Charter of Fundamental Rights of the EU.

EU law precludes the application of a conclusive presumption that the MS which Article 3(1) Dublin II indicates as
responsible observes the fundamental rights of the EU. Article 4 of the Charter must be interpreted as meaning that the
MSs, including the national courts, may not transfer an asylum seeker to the ‘MS responsible’ within the meaning of Dublin
II where they cannot be unaware that systemic deficiencies in the asylum procedure and in the reception conditions of
asylum seekers in that MS amount to substantial grounds for believing that the asylum seeker would face a real risk of
being subjected to inhuman or degrading treatment within the meaning of that provision. Subject to the right itself to
examine the application referred to in Article 3(2) Dublin II, the finding that it is impossible to transfer an applicant to
another MS, where that State is identified as the MS responsible in accordance with the criteria set out in Chapter Il of
that regulation, entails that the MS which should carry out that transfer must continue to examine the criteria set out in that
chapter in order to establish whether one of the following criteria enables another MS to be identified as responsible for the
examination of the asylum application. The MS in which the asylum seeker is present must ensure that it does not worsen a
situation where the fundamental rights of that applicant have been infringed by using a procedure for determining the MS
responsible which takes an unreasonable length of time. If necessary, the first mentioned MS must itself examine the
application. Articles 1, 18 and 47 of the Charter do not lead to a different answer.

In so far as the preceding questions arise in respect of the obligations of the United Kingdom of Great Britain and Northern
Ireland, the answers to the second to sixth questions referred in Case C-411/10 do not require to be qualified in any respect
s0 as to take account of Protocol (No 30) on the application of the Charter of Fundamental Rights of the European Union
to Poland and the UK.

< CJEU 29 Jan. 2009, C-19/08 Petrosian ECLIL:EU:C:2009:41
% interpr. of Reg. 343/2003 Dublin I, Art. 20(1)(d)+20(2)
*  ref. from Kammarritten i Stockholm, Migrationsdverdomstolen, Sweden, 21 Jan. 2008

*  Articles 20(1)(d) and 20(2) of Dublin II are to be interpreted as meaning that, where the legislation of the requesting MS
provides for suspensive effect of an appeal, the period for implementation of the transfer begins to run, not as from the time
of the provisional judicial decision suspending the implementation of the transfer procedure, but only as from the time of
the judicial decision which rules on the merits of the procedure and which is no longer such as to prevent its

implementation.
@ CJEU 14 Nov. 2013, C-4/11 Puid ECLI:EU:C:2013:740
AG 18 Apr. 2013 ECLI:EU:C:201:244
* interpr. of Reg. 343/2003 Dublin II, Art. 3(2)

*  ref. from Hessischer Verwaltungsgerichtshof, Germany, 5 Jan. 2011

*  Where the MS cannot be unaware that systemic deficiencies in the asylum procedure and in the conditions for the reception
of asylum seekers in the Member State initially identified as responsible in accordance with the criteria (set out in Chapter
1II) of Dublin II provide substantial grounds for believing that the asylum seeker concerned would face a real risk of being
subjected to inhuman or degrading treatment within the meaning of Art. 4 of the Charter, which is a matter for the referring
court to verify, the MS which is determining the MS responsible is required not to transfer the asylum seeker to the MS
initially identified as responsible and, subject to the exercise of the right itself to examine the application, to continue to
examine the criteria set out in that chapter, in order to establish whether another MS can be identified as responsible in
accordance with one of those criteria or, if it cannot, under Art. 13 of the Reg.

Conversely, in such a situation, a finding that it is impossible to transfer an asylum seeker to the MS initially identified as
responsible does not in itself mean that the MS which is determining the MS responsible is required itself, under Art. 3(2) of
Dublin 11, to examine the application for asylum.

@ CJEU 6 Sep. 2017, C-643/15 Slovakia v. Council ECLILEU:C:2017:631
AG 26 July 2017 ECLI:EU:C:2017:618
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*

*

*

legality of C.Dec. 2015/1601 2nd Relocation scheme
joined case with C-647/15

Council decision on relocation of asylum seekers is lawful.

CJEU 5 July 2018, C-213/17 X ECLL:EU:C:2018:538
AG 13 June 2018 ECLLI:EU:C:2018:434
interpr. of Reg. 604/2013 Dublin III, Art. 17+18+23+24

ref. from Rechtbank Den Haag, Netherlands, 25 Apr. 2017

Art. 23(3) Dublin III must be interpreted as meaning that the MS in which a new application for international protection
has been lodged is responsible for examining that application when no take back request has been made by that MS within
the periods laid down in Article 23(2) of that regulation, even though another MS was responsible for examining
applications for international protection lodged previously and the appeal brought against the rejection of one of those
applications was pending before a court of that other MS when those periods expired.

Article 18(2) Dublin 11l must be interpreted as meaning that the making by a MS of a take back request in respect of a third-
country national who is staying on its territory without a residence document does not require that MS to suspend its
examination of an appeal brought against the rejection of an application for international protection lodged previously,
and subsequently to terminate that examination in the event that the requested MS agrees to that request.

Article 24(5) Dublin III must be interpreted as meaning that, in a situation such as that at issue in the main proceedings, a
MS making a take back request on the basis of Article 24 of that regulation, following the expiry, in the requested MS, of the
periods laid down in Article 23(2) thereof, is not required to inform the authorities of that requested MS that an appeal
brought against the rejection of an application for international protection lodged previously is pending before a court of
the requesting MS.

Article 17(1) and Article 24 Dublin 11l must be interpreted as meaning that, in a situation such as that at issue in the main
proceedings at the time the transfer decision was made, in which an applicant for international protection has been
surrendered by one MS to another MS under a European arrest warrant and is staying on the territory of that second MS
without having lodged a new application for international protection there, that second MS may request that first MS to
take back that applicant and is not required to decide to examine the application lodged by that applicant.

CJEU 13 Nov. 2018, C-47/17 X &X ECLI:EU:C:2018:900
AG 22 Mar. 2018 ECLI:EU:C:2018:212
interpr. of Reg. 604/2013 Dublin III, Art. 21+22+23+25

joined cases with C-48/17
ref. from Rechtbank Den Haag, Netherlands, 1 Feb. 2017

Article 5(2) must be interpreted as meaning that, in the course of the procedure for determining the MS that is responsible
for processing an application for international protection, the MS which receives a take charge or take back request under
Articles 21 and 23 lodged in one of the MSs by a third-country national or a stateless person, which, after making the
necessary checks, has replied in the negative to that request within the time limits laid down in Articles 22 and 25 and
which, thereafter, receives a re-examination request under Article 5(2) of Regulation (EC) No 1560/2003 (Application of
Dublin Rules), must endeavour, in the spirit of sincere cooperation, to reply to the re-examination request within a period
of two weeks.

Where the requested MS does not reply within that period of two weeks to the re-examination request, the additional re-
examination procedure shall be definitively terminated, with the result that the requesting Member State must, as from the
expiry of that period, be considered to be responsible for the examination of the application for international protection,
unless it still has available to it the time needed to lodge, within the mandatory time limits laid down for that purpose in
Article 21(1) and Article 23(2), a further take charge or take back request.

3.3.2 CJEU pending cases on Responsibility Sharing

CJEU C-67/20 Fedasil
interpr. of Reg. 604/2013 Dublin III, Art. 27

Must the effective remedy prescribed in Art. 27 Dublin Il be interpreted as precluding only the implementation of a
measure of enforced transfer while an action brought against that transfer decision is being examined or as prohibiting any
measure preparatory to removal, such as relocation to a centre which establishes return paths for asylum seekers who have
been requested to have their asylum applications examined in another European country?

CJEU C-194/19 H.A.
interpr. of Reg. 604/2013 Dublin ITI, Art. 27

ref. from Conseil d'Etat, Belgium, 28 Feb. 2019

Must Art. 27 Dublin I1I, considered alone or in conjunction with Article 47 of the Charter of Fundamental Rights of the
European Union, be interpreted as requiring a national court, in order to guarantee the right to an effective remedy, to take
into consideration, where appropriate, circumstances arising subsequent to a ‘Dublin transfer’ decision?

3.3.3 ECtHR Judgments and decisions on Responsibility Sharing

< ECtHR 15 Feb. 2015, 51428/10 A.M.E. v. NL ECLI:CE:ECHR:2015:0215JUD005142810

*

*

no violation of ECHR, Art. 3
No violation of ECHR art. 3 in case of transfer of the applicant to Italy under the Dublin Regulation.
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The applicantwas a Somaliasylumseekerwho arrived in Italy in April 2009 and was granted a residencepermit for
subsidiaryprotection,valid until August2012.In May 2009he left the Italian CARAreceptioncentreto which he had beer
transferred,andin October2009he appliedfor asylumin the Netherlandsvhichrequestedtaly to takethe applicantback
accordingto the Dublin Regulation Whennotified of the intentionto transferhim to Italy, he appliedto the ECtHRwhicl
issued a Rule 39 indication of his non-removal to Italy.

Referringto its previousjudgment(4 November2014,29217/12,Tarakhelv. SWI),the Court pointedto the situation of
asylumseekersas a particularly underprivilegedand vulnerablepopulationgroup in needof special protection. At the
sametime, the Court reiteratedthat the current situationin Italy for asylumseekersould in no way be comparedto the
situationin Greeceat the time of the judgmentin M.S.S.v. Belgiumand Greece(21 January2011, 30696/09),and the
structureand overall situation of receptionarrangementsn Italy could not in themselvesct as a bar to all transfersof
asylum seekers to Italy.

Asregardsthe applicantOmdividual circumstancesthe Court notedthat he had deliberatelysoughtto misleadthe Italian
authoritiesby telling that he wasan adult in order to preventhis separationfrom thosewith whomhe had arrived in Italy.
Whereaghe authoritieswereentitledto rely on suchinformationgivenby claimantsthemselvesnlesstherewasa flagrant
disparity, the applicantwasin any eventto be consideredan adult asylumseekermupontransferto Italy, asthe validity of
this residencepermit had expiredand he would haveto submita freshasylumrequestthere. Unlike the applicantsin the
Tarakhelcase the applicantwasan able youngmanwith no dependentsBearingin mind how he had beentreatedby the
Italian authorities,the applicanthad not establishedhat his future prospectswhethermaterial, physicalor psychologica
disclosea sufficientlyreal andimminentrisk of hardshipseveresnoughto fall within the scopeof art. 3. Thecomplaintwas
therefore rejected as manifestly ill-founded.

@ ECtHR 30 June 2015, 39350/13 A.S.v.CH ECLI:CE:ECHR:2015:0630JUD003935013
% no violation of ECHR, Art. 3

*  TheapplicantSyrianasylumseekethad enteredSwitzerlandrom Italy, andthe Italian authoritieshad accepteda reques
that he be takenbackunderthe Dublin Regulation However the applicantappealedagainsttransferto Italy, arguing that
he had been diagnosed with severe post-traumatic stress disorder as a result of persecution and torture in Syria.
The ECtHR distinguishedthe presentcase from the judgmentin Tarakhelv. Switzerland(GC of 4 November2014
29217/12) notingthat the applicantwasnot at presentritically ill. TheCourt consideredhat therewasno indicationthat
he, if returned to Italy, would not receive appropriate psychologicaltreatmentand would not have accessto anti-
depressantsf the kind hewascurrentlyreceiving.Therefore the casedid not disclosesuchvery exceptionakircumstance
as would be requiredfor consideringthe removalto be in violation of art. 3. The Court further rejectedthe applicantC
claim that his transfer to Italy would violate art. 8 by severing his relationship with his sisters living in Switzerland.

@ ECtHR 17 Nov. 2015, 54000/11 A.T.H.v.NL ECLIL:CE:ECHR:2015:1117JUD005400011
*  no violation of ECHR, Art. 3

*  Theapplicantwas an Eritrean asylumseekercomplainingthat her transferto Italy underthe Dublin Regulationwoulc

violate arts. 2 and 3. Shehad a minor daughterand had previouslybeengrantedsubsidiaryprotectionin Italy, but dueto
destitutionand lack of material assistanceshehad left for the Netherlandsvhereshehad beendiagnosedwith HIV. Giver
that the validity of her Italian residencepermithad expired,the Court observedhat the applicantwasto be consideredas
an asylumseekerupon return to Italy. Reiteratingits findings in Tarakhelv. Switzerland(GC of 4 November2014
29217/12)andagainreferring to the Italian circular letter of 8 June2015,the Court also quoteda previousletter from the
Italian Ministry of Interior assuringthat this family group would be accommodateih a manneradaptedto the childOsge
and detailing a reception project regarding the transfer of the applicant and her child.
Further noting that the applicanthad not providedany detailedinformationabouther current stateof health,treatmentor
whethertransferto Italy would haveconsequencef®r her health,and that the Italian authoritieshad duly beeninformec
abouther individual circumstancesthe Court did not find it establishedhat shewould haveno accesdo the treatmen
required.In thelight of thesefacts,the Court did not find it demonstratedhat her future prospectsif returnedto Italy with
her child, weredisclosinga sufficientlyreal and imminentrisk of hardshipsevereenoughto fall within the scopeof art. 3.
The Court also found no basison which it could be assumedhat the applicantwould not have accessto the available
resources in Italy for an asylum seeking single mother with a minor child.

= ECtHR 30 May 2017, 79480/13 E.T.and N.T.v. CH v. ECLI:CE:ECHR:2017:0530JUD007948013

* o violation of ECHR, Art. 3
*  Alsov. Italy

*  Theapplicantswerean Eritrean womanandher son.Thewomanhadbeenrecognisedasa refugeen Italy in 2007 ,butdue
to unemploymenrdnd lack of housingmovedon to Switzerlandn 2009.Here shegavebirth to her son,andtheywerebotr
removedo Italy. Having appliedfor asylumin Norway,theywerereturnedto Italy in 2011,and later that year sheagair
traveled to Switzerland where her asylum request was dismissed in 2013.

Theapplicantcomplainedhat shewould be subjectedo inhumanand degradingtreatmentf returnedto Italy. The Court,
howeverreferredto a notefromtheltalian Ministry of the Interior, confirmingthat the applicantswould be accommodate
as a single-parentfamily in a receptionfacility belongingto the SPRARnetwork,and to the entitlementgfor recognise
refugeesunder Italian domesticlaw. It foundthat the applicantshad not demonstratedhat their prospectson return to
Italy, whetherfrom a material, physicalor psychologicalperspectivediscloseda sufficientlyreal and imminentrisk of
hardship severe enough to fall within the scope of art. 3. The complaint was therefore rejected as manifestly ill-fo

< ECtHR 15 May 2018, 67981/16 H. a.o0. v. SWIv. ECLI:CE:ECHR:2018:0515JUD006798116
*  no violation of ECHR, Art. 3

*  ApplicationunderECHRart. 3 concerningDublin transferto Italy rejected.Theapplicantswerean asylumseekingamily
from the Central African Republicwhom the Swissauthorities had decidedto transfer to Italy under the Dublin 1lI
Regulation.The motherhad beendiagnosedwith HIV for which shereceivedmedication,and her new-bornchild was
providedwith HIV prophylactics While the Italian authoritieshad confirmedthe transferand the plan to accommodat¢he
applicantsin a family unit in a SPRARcentrein accordancewith the circular letter of 8 June 2015, the applicant:
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requested individual and specific assurances from the lItalian authorities concerning their reception in a manner
appropriate to the children’s age and consonant with the specific health conditions.

Referring to its case-law subsequent to the judgment in Tarakhel v. Switzerland (GC of 4 November 2014, 29217/12) the
Court held that although such assurances were not always complied with in practice, there was no indication that the
Italian authorities would fail to honour their assurance to accommodate the applicants in a SPRAR reception centre
designed for families with minor children. The Court further observed that the mother’s health was stable, and that the
Swiss authorities would give her a sufficient quantity of medication and that the Italian authorities had been informed about
her state of health and medication needs and confirmed the availability of the necessary treatment and examinations of her
and the child. Thus, the application under art. 3 was considered manifestly ill-founded.

ECtHR 3 Nov. 2015, 21459/14 J.A. a.o. v. NL ECLI:CE:ECHR:2015:1103JUD002145914
no violation of ECHR, Art. 3

The application concerned transfer of an Iranian woman and her two daughters, born in 1996 and 1998, to Italy under the
Dublin Regulation. They complained that the transfer would be contrary to art. 3, due to bad living conditions in Italy as
well as the mental health condition of the mother and the interests of her children.

The ECtHR reiterated its findings in Tarakhel v. Switzerland (GC of 4 November 2014, 29217/12) and considered the
applicants’ situation as a single mother with two daughters of 16 and 18 years of age as one of the relevant factors to be
taken into account under art. 3.

The Court noted that the Italian authorities had been duly informed about the applicants’ family situation as well as the fact
that the mother would be escorted in order to avert the risk of suicide. It further noted a circular letter of 8§ June 2015 from
the Dublin Unit of the Italian Ministry of Interior according to which families with small children upon transfer would be
placed in 161 earmarked places in 29 specific SPRAR projects. The Court did not find it demonstrated that the applicants
would be unable to benefit from such a place upon arrival in Italy. The applicants were further held not to have
demonstrated that their future prospects, if returned to Italy as a family, were disclosing a sufficiently real and imminent
risk of hardship severe enough to fall within the scope of art. 3.

ECtHR 2 June 2015, 7149/12 K.0.J. v. NL ECLI:CE:ECHR:2015:0602JUD000714912
no violation of ECHR, Art. 3

The application concerned transfer of an asylum seeker to Italy under the Dublin Regulation. As she had been granted an
asylum-based residence permit, the Court decided to strike the application out of the list of cases.

ECtHR 2 Dec. 2008, 32733/08 K.R.S. v. UK ECLI:CE:ECHR:2008:1202JUD003273308
no violation of ECHR, Art. 13+13

Based on the principle of intra-community trust, it must be presumed that a MS will comply with its obligations. In order to
reverse that presumption the applicant must demonstrate in concreto that there is a real risk of his being subjected to
treatment contrary to Article 3 of the Convention in the country to which he is being removed.

ECtHR 13 Dec. 2011, 15297/09 Kanagaratnam v. BEL v. ECLIL:CE:ECHR:2011:1213JUD001529709
violation of ECHR, Art. 3+5

The applicants — a mother and her three children — are Sri Lankan nationals of Tamil origin. In January 2009 the mother,
accompanied by her children, arrived at the Belgian border and applied for asylum and subsidiary protection. The Belgian
authorities decided to refuse them entry and return them, on the ground that the mother was in possession of a false
passport. The same day, the Aliens Office decided to place the family in a closed transit centre for illegal aliens, pending
processing of their asylum application. The family subsequently applied to the courts to be released, but without success. In
February 2009 the authorities refused the applicants asylum and subsidiary protection on the ground that some of the
mother's statements concerning the risk in Sri Lanka lacked credibility. After having been informed of the decision to return
them to Congo, the first applicant sought a temporary measure, fearing that she would be subjected to inhuman treatment
were she to be returned to Congo and, subsequently, to Sri Lanka.

On 20 March 2009 the ECtHR decided to suspend the family’s return until 20 April 2009, which, after the family’s refusal
to board the plane, was extended by one month. The family remained in detention pending their return, in accordance with
national legislation. The Aliens Olffice again decided to refuse the family entry into Belgium and to return them to Congo
and the family’s detention in the closed centre was extended. After having again applied for release, the family was finally
released following a decision of the Aliens Office taken on 4 May 2009, after a second asylum application had been made
on 23 March 2009 and was under consideration. Having regard to the fact that the applicants had been released and that
they could not be removed pending the outcome of their asylum application, the temporary measure suspending their
removal was lifted on 18 May 2009. In September 2009 the mother and her children were granted refugee status.

ECtHR 21 Jan. 2011, 30696/09 M.S.S. v. BEL & GRE ECLI:CE:ECHR:2011:0121JUD003069609
violation of ECHR, Art. 3+13

A deporting State is responsible under art. 3 ECHR for the foreseeable consequences of the deportation of an asylum seeker
to another EU MS, even if the deportation is being decided in accordance with the Dublin Regulation, the responsibility of
the deporting State comprises not only the risk of indirect refoulement by way of further deportation to risk of ill-treatment
in the country of origin, but also the conditions in the receiving MS if it is foreseeable that the asylum seeker may there be
exposed to treatment contrary to Art. 3.

ECtHR 6 June 2013, 2283/12 Mohammed v. AUT ECLIL:CE:ECHR:2013:0606JUD000228312
violation of ECHR, Art. 3+13

The applicant Sudanese asylum seeker arrived in Austria via Greece and Hungary. The Austrian authorities rejected the
application and ordered his transfer to Hungary under the Dublin Regulation. When placed in detention with a view to his
forced transfer almost a year later, he lodged a second asylum application which did not have suspensive effect in relation
to the transfer order. The ECtHR considered the applicant’s initial claim against the Dublin transfer arguable, due to the
‘alarming nature’ of reports published in 2011-12 in respect of Hungary as a country of asylum and in particular as
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regards Dublin transferees. His second application for asylum in Austria could therefore not prima facie be considered
abusively repetitive or entirely manifestly unfounded. In the specific circumstances of the case, the applicant had been
deprived of de facto protection against forced transfer and of a meaningful substantive examination of his arguable claim
concerning the situation of asylum seekers in Hungary. Accordingly, Art. 13 in conjunction with Art. 3 had been violated.
Despite the initially arguable claim against the Dublin transfer to Hungary, the Court noted the subsequent legislative
amendments and the introduction of additional legal guarantees concerning detention of asylum seekers and their access to
basic facilities. The applicant would therefore no longer be at a real and individual risk of being subjected to treatment in
violation of Art. 3 upon transfer to Hungary.

@& ECtHR 2 Apr. 2013, 27725/10 Mohammed Hussein v. NL & ITA ECLI:CE:ECHR:2013:0402JUD002772510
%  no violation of ECHR, Art. 3+13

*  The case concerns the pending return of a Somali asylum seeker and her two children from the Netherlands to Italy under
the Dublin Regulation. It is marked by discrepancies in issues of central importance between the applicant’s initial
complaint that she had not been enabled to apply for asylum in Italy, had not been provided with reception facilities for
asylum seekers, and had been forced to live on the streets in Italy, and her subsequent information to the ECtHR. Thus, in
her response to the facts submitted by the Italian Government to the ECtHR she admitted that she had been granted a
residence permit for subsidiary protection in Italy, and that she had been provided with reception facilities, including
medical care, during her stay in Italy.

Upholding its general principles of interpretation of ECHR art. 3, the Court reiterated that the mere fact of return to a
country where one’s economic position will be worse than in the expelling State is not sufficient to meet the threshold of ill-
treatment proscribed by art. 3. Aliens subject to expulsion cannot in principle claim any right to remain in order to continue
to benefit from medical, social or other forms of assistance provided by the expelling State, absent exceptionally compelling
humanitarian grounds against removal.

While the general situation and living conditions in Italy of asylum seekers, accepted refugees and other persons granted
residence for international protection may disclose some shortcomings, the Court held that it had not been shown to
disclose a systemic failure to provide support or facilities catering for asylum seekers as members of a particularly
vulnerable group as was the case in M.S.S. v. Belgium and Greece (21 January 2011, 30696/09). The Court further noted
that the applicant’s request for protection in Italy had been processed within five months, that accommodation had been
made available to her along with access to health care and other facilities, and that she had been granted a residence
permit entitling her to a travel document, to work, and to benefit from the general schemes for social assistance, health
care, social housing and education under Italian law. As the applicant had failed to show that she and her children would
not benefit from the same support again if returned to Italy, her complaints under ECHR art. 3 against Italy and the
Netherlands were considered manifestly ill-founded, and therefore inadmissible.

@ ECtHR 14 Mar. 2017, 5888/10 Mucalim v. NL & MAL ECLI:CE:ECHR:2017:0314JUD000588810
%  no violation of ECHR, Art. 3

*  The applicant Somali asylum seeker had complained that he would be subjected to inhuman detention conditions if returned
to Malta under the Dublin Regulation, and to the perils of war if sent on from Malta to Somalia. As it appeared that the
applicant had been granted subsidiary protection in Malta, the risk of refoulement to Somalia was found to have been
removed. For the same reason, the Court considered any dispute about the conditions of detention in immigration context to

be moot.
@ ECtHR 28 June 2016, 15636/16 N.A. a.o. v. DEN ECLI:CE:ECHR:2016:0628JUD001563616
%  no violation of ECHR, Art. 3

*  The Danish asylum authorities had decided to transfer an asylum seeking Somali woman and her two children, born in
2014 and 2015, to Italy. The decision had been taken without having obtained in advance an individual guarantee in
accordance with the criteria set out in Tarakhel v. Switzerland (GC of 4 November 2014, 29217/12), and with reference to
the circular letter of 8 June 2015 from the Dublin Unit of the Italian Ministry of Interior setting out the new policy on
transfers to Italy of families with small children, earmarking a total of 161 places in centres under the SPRAR system for
such families.

The Court accepted that for efficiency reasons the Italian authorities cannot be expected to keep open and unoccupied for
an extended period of time places in specific reception and accommodation centres reserved for asylum seekers awaiting
transfer to Italy and that, for this reason, once a guarantee of placement in a reception centre has been received by the
Member State requesting transfer, the transfer should take place as quickly as practically possible. The Court noted that the
transfer decision was based on the circular letter of 8 June 2015 and Italy’s subsequent assurances on the appropriate
standard of its reception capacity at a meeting of the EU Dublin Contact Committee. It was thus a prerequisite for the
applicants’ removal to Italy that they would be accommodated in one of the said reception facilities earmarked for families
with minor children, that those facilities satisfied the requirements of suitable accommodation that could be inferred from
Tarakhel and that the Italian government would be notified of the applicants’ particular needs before the removal.

Against this background, the Court did not find that the applicant had demonstrated that her future prospects, if returned to
Italy with her children, whether from a material, physical or psychological perspective, disclosed a sufficiently real and
imminent risk of hardship severe enough to fall within the scope of art. 3.

< ECtHR 7 July 2015, 50165/14 T.A. a.o. v. CH ECLIL:CE:ECHR:2015:0707JUD005016514
%  no violation of Switzerland, Art. 3

*  The application concerned transfer of asylum seekers to Italy under the Dublin Regulation. As the Swiss authorities had
decided to examine the applications themselves, the Court decided to strike the application out of the list of cases.

= ECtHR 7 Mar. 2000, 43844/98 T.I. v. UK ECLI:CE:ECHR:2000:0307JUD004384498
%  no violation of ECHR, Art. 3+13

*  The Court considered that indirect removal to an intermediary country, which was also a Contracting Party, left the
responsibility of the transferring State intact. Subsequently, the transferring State was required not to deport a person
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where substantial grounds had been shown for believing that the person in question, if expelled, would face a real risk of
being subjected to treatment contrary to Art 3 in the receiving country. In this case the Court considered that there was no
reason to believe that Germany would have failed to honour its obligations under Art 3 of the Convention and protect the
applicant from removal to Sri Lanka if he submitted credible arguments demonstrating that he risked ill-treatment in that
country.

ECtHR 4 Nov. 2014, 29217/12 Tarakhel v. CH ECLIL:CE:ECHR:2014:1104JUD002921712
violation of ECHR, Art. 3+13

The applicants were an Afghan family with six minor children who had entered Italy and applied for asylum. Here they had
been transferred to a reception centre where they considered the conditions poor, particularly due to lack of appropriate
sanitation facilities, lack of privacy and a climate of violence. Having travelled on to Switzerland, their transfer under the
Dublin Regulation was tacitly accepted by Italy, and they complained to the Court that such transfer to Italy in the absence
of individual guarantees would be in violation of the ECHR.

While the overall situation of the Italian reception system could not act as a bar to all transfers of asylum seekers to Italy,
the ECtHR noted the insufficient capacity of the reception system for asylum seekers in Italy, causing the risk of being left
without accommodation or accommodated in overcrowded facilities without any privacy, or even in insalubrious or violent
conditions. In this connection the court did not apply the ‘systemic failure’ test introduced in some decisions in 2013. The
Court reiterated that asylum seekers as a particularly underprivileged and vulnerable group require special protection
under art. 3, and emphasised that this requirement is particularly important when the persons concerned are children, in
view of the specific needs and extreme vulnerability of children seeking asylum. This applies even when the children seeking
asylum are accompanied by their parents. Reception conditions for children must therefore be adapted to their age in order
to ensure that those conditions do not create a situation of stress and anxiety with particularly traumatic consequences, as
the conditions would otherwise attain the threshold of severity required to come within the scope of art. 3. Although certain
indications had been given from the Italian authorities about the prospective accommodation of the applicants upon
transfer to Italy under the Dublin Regulation, the Court held that, in the absence of detailed and reliable information
concerning the specific facility, the physical reception conditions and the preservation of the family unit, the Swiss
authorities did not possess sufficient assurances that the applicants would be taken charge of in a manner adapted to the
age of the children.

3.3.4 CAT Views on Responsibility Sharing

CAT/C/64/D/742/2016 A.N.v. CH
violation of CAT, Art. 3

1t is the first time the Committee rules on the specific content of a torture victim’s right to rehabilitation in the context of
Dublin expulsion proceedings, finding violations of Articles 3, 14 and 16. The expulsion of an Eritrean national by
Switzerland to Italy under the Dublin Regulation would violate the CAT by depriving him of the necessary conditions for his
rehabilitation as a torture survivor. In its decision, the Committee found that the Swiss authorities had “failed to sufficiently
and individually assess the complainant’s personal experience as a victim of torture and the foreseeable consequences of
forcibly returning him to Italy (par. 8.8).” The Committee also recalls (par. 8.9) that according to General Comment 2, the
obligation to prevent ill-treatment overlaps with and is largely congruent with the obligation to prevent torture and that, in
practice, the definitional threshold between ill-treatment and torture is often not clear.

CAT/C/65/D/758/2016 Harunv. CH
violation of CAT, Art. 3+14+16

The transfer by Switzerland of an Ethiopian national under the Dublin Regulation to Italy, would violate art. 3 CAT. Mr.
Harun lived in Italy for three years and then went to Norway, where he received intensive medical care immediately after
his arrival due to his poor health. Switzerland recognizes the seriousness of the health problems, documented by various
medical reports. The complainant states that because of the lack of shelter and medical and psychiatric specialist help in
Italy, it will be impossible for him to be rehabilitated as a torture victim (cf. CAT 3 August 2018, CAT/C/64/D/742/2016, A.
N. v. Swi). Switzerland did not at any time take into account that Italy had already given guarantees to Norway and that no
measure was taken to ensure that mr. Harun, as a torture victim, would have access to rehabilitation facilities. In light of
this, Switzerland did not examine in an individual and sufficiently profound way the personal experience of the complainant
as a victim of torture and the foreseeable consequences of his forced return to Italy.

CAT/C/65/D/811/2017 M.G.v. CH
violation of CAT, Art. 3+16

Effective remedy. Expulsion to Eritrea would constitute a breach of Art. 3 CAT. There are inconsistencies and
contradictions in the statements of the applicant, but he has not received legal assistance. He has also not been heard in his
mother tongue despite his explicit request. The Swiss authorities based their reasoning also on the absence of the
authenticity of the documents submitted without taking measures to verify authenticity. Moreover, the condition of the
(high) legal costs, while the applicant was in a precarious financial situation, has deprived him of the opportunity to go to
court to have his appeal examined. In this case (also with a view to the report of 25 June 2018 by the Special Rapporteur on
the human rights situation in Eritrea), the absence of an effective, independent and unbiased investigation of the decision to
expel the applicant constitutes a violation of the obligation under art. 3 CAT.

3.3.5 CCPR Views on Responsibility Sharing

= CCPR 2770/2016 O.Y.K.A. v. DEN
%  violation of ICCPR, Art. 7+24
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*  The case concerned a Syrian national who applied for asylum in Greece in 2015 and who became homeless and lived on
the streets for about two months after seeking support from the Greek authorities without success. The Human Rights
Committee noted that several reports indicate that people granted refugee status in Greece are not provided with
accommodation by the local authorities. In particular, it took into account reports such as the UNHCR Recommendations
for Greece in 2017 according to which the treatment of certain categories of vulnerable persons, such as unaccompanied
minors, is inadequate. Finally, the Committee considered that the applicant’s inconsistencies with regard to his age did not
exempt Denmark from taking other reasonable measures to remove doubts concerning his age and his right to obtain the
special measures of protection that would have been available for a minor, including taking into account information
regarding the conditions of reception of migrant minors in Greece. Therefore, it found that the applicant’s deportation to
Greece, without taking such special measures and reviewing the applicant’s claim, would violate his rights under Articles 7

and 24 ICCPR.
@ CCPR 2608/2015 R.A.A. & M. v. DEN
%  violation of ICCPR, Art. 7

*  Authors of the complaint are a Syrian couple. The authors allege that their deportation (under Dublin) from Denmark to

Bulgaria will put them at risk of inhuman and degrading treatment, as they would face homelessness, destitution, lack of
access to health care and to personal safety.
The Committee considers, however, that the State party’s conclusion did not adequately take into account the
information provided by the authors, based on their own personal experience that, despite being granted a
residence permit in Bulgaria, they faced intolerable living conditions there. In that connection, the Committee notes
that the State party does not explain how, in case of a return to Bulgaria, the residence permits would protect
them, in particular as regards the access to the medical treatments that the male author needs, and from the
hardship and destitution which they have already experienced in Bulgaria, and would now also affect their baby. The
Human Rights Committee considers that, in these particular circumstances, the removal from Denmark of the authors
and their child to Bulgaria, without proper assurances, would amount to a violation of article 7 ICCPR.

& CCPR 2360/2014 W. v. DEN
%  violation of ICCPR, Art. 7

*  Author of the complaint is a single Somali mother with three small children. The author alleges that their deportation
(under Dublin) from Denmark to Italy will put them at risk of inhuman and degrading treatment. The Committee recalls
that States parties need to give sufficient weight to the real and personal risk a person might face if deported. The State
party has failed to devote sufficient analysis to the personal experience and to the foreseeable consequences of her
forcible return to Italy, and has failed to consider seeking from Italy a proper assurance that the author and her three
minor children would be received in conditions compatible with their status as asylum seekers entitled to temporary
protection and the requirements of article 7 of the Covenant, by requesting from Italy to undertake that: (i) the author
and her children’s residence permits would be renewed and that they would not be deported from Italy; and (ii) that they
would be received in Italy in conditions adapted to their age and vulnerable status, which would enable them to remain in
Italy.

The Human Rights Committee is of the view that the deportation from Denmark of the Somali woman and her children to
Italy would violate their rights under article 7 ICCPR.
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4 Reception Conditions

4.1 Reception Conditions: Adopted Measures case law sorted in chronological order
Directive 2003/9 Reception Conditions I
Laying down minimum standards for the reception of asylum seekers
* (0J2003L31/18 impl. date: 06-02-2005 IRL opt out
*  Revised by Dir. 2013/33
CJEU Judgments
& CJEU 27Feb. 2014, C-79/13 Saciri Art. 13+14
& CJEU 30May 2013, C-534/11 Arslan
<« CJEU 27Sep. 2012, C-179/11 CIMADE & GISTI
See further: § 4.3.1 and 4.3.2
Directive 2013/33 Reception Conditions 11
Laying down standards for the reception of applicants for international protection
* 0J2013 L 180/96 impl. date: 20-07-0015 UK, IRL opt out
*  Recast of Dir. 2003/9
CJEU pending cases
& CJEU (pending) C-8/20 BRD Art. 33(2)(d)+33(2)(q)
CJEU Judgments
< CJEU 28 Apr. 2020, C-726/18 F.W. a.o. Art. 20
& CJEU 12Nov. 2019, C-233/18 Hagbin Art. 20(4)+(5)
<« CJEU 8Mar. 2019, C-704/17 D.H. Art. 9
& CJEU 14 Sep. 2017, C-18/16 K. Art. 8(3)
& CJEU 15Feb. 2016, C-601/15 J.N. Art. 8
CJEU pending cases
& CJEU AG 30 Apr. 2020 C-36/20 V.L. Art. 8
& CJEU (pending) C-385/19 RA.T. & D.S. Art. 15
& CJEU (pending) C-322/19 K.S. & M.H.K. Art. 15
See further: § 4.3.1 and 4.3.2
Decision 281/2012 Refugee Fund

Establishment of a European Refugee Fund (2008-2013)
* 0J2012L92/1
* amendment of Dec. 573/2007 European Refugee Fund (2008-2013) OJ 2007 L 1441/1
and preceded by
Coun. Dec. 2004/904 European Refugee Fund (2005-2007) OJ 2004 L 381/52
Coun. Dec. 2000/596 European Refugee Fund (2000-2004) OJ 2000 L 252/12

Regulation 514/2014 Asylum and Migration Fund - general rules

General provisions on the Asylum, Migration and Integration Fund and on the instrument for financial support for police
cooperation, preventing and combating crime, and crisis management
* 0J2014 L 150/112

Regulation 516/2014 Asylum and Migration Fund
Establishing the Asylum, Migration and Integration Fund
* 0J2014L 150/168

ECHR Reception Conditions
European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols
* ETS 005 impl. date: 1953

*  art. 3: prohibition of degrading treatment by means of detention conditions
art. 5: unlawful detention of asylum seekers

ECtHR Judgments

& ECtHR 25 Mar. 2020 23685/14 Bilalova v. POL Art. 5
<  ECtHR 9 Jan. 2020 48104/14 B.L. a.o. v. FRA Art. 3
& ECtHR 21 Nov. 2019 61411/15 Z.A. a.o.v. RUS Art. 3
& ECtHR 17 Oct. 2019 4633/15 G.B. a.o. v. TUR Art. 3+13
&  ECtHR 3 Oct. 2019 34215/16 Kaak a.o. v. GRE Art. 5
& ECtHR 13 June 2019 14165/16 Sh.D. a.o. v. GRE Art. 3+5
<& ECtHR 11 June 2019 42305/18 Ozdil a.o. v. MOL Art. 5+8
& ECtHR 26 Mar. 2019 47920/12 Haghilo v. CYP Art. 345
& ECtHR 21 Mar. 2019 39065/16 0.S.A. a.o. v. GRE Art. 3
& ECtHR 28 Feb. 2019 19951/16 H.A. a.o. v. GRE Art. 3
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& ECtHR 28 Feb. 2019 12267/16 Khan v. FRA Art. 3
& ECtHR 21 June 2018 66702/13 S.Z.v. GRE Art. 3+5
& ECtHR 24 May 2018 68862/13 N.T.P. v. FRA Art. 3
& ECtHR 12 Dec. 2017 29957/14 M.S.A. v. RUS Art. 3
& ECtHR 7 Dec. 2017 8138/16 S.F. a.o.v. BUL Art. 3
& ECtHR 28 Nov. 2017 1009/16 Boudraav. TUR Art. 3
& ECtHR S5 Sep. 2017 23619/11 Khaldarov v. TUR Art. 3
& ECtHR 18 May 2017 46558/12 S.G. v. GRE Art. 3
& ECtHR4 Apr. 2017 3869/07 Thuo v. CYP Art. 3
& ECtHR 21 Mar. 2017 61411/15 Z.A.v. RUS Art. 3
& ECtHR 15 Dec. 2016 16483/12 Khlaifia a.o. v. ITA Art. 3
& ECtHR7Nov. 2016 60125/11 V.M. a.o. v. BEL Art. 3
< ECtHR 6 Sep. 2016 14344/13 Alimov v. TUR Art. 3
&« ECtHR 12 July 2016 11593/12 A.B. a.o. v. FRA Art. 3
& ECtHR3May 2016 56796/13 Abdi Mahamud v. MAL Art. 3
& ECtHR 21 Apr. 2016 58387/11 H.A.v. GRE Art. 3
&« ECtHR4 Feb. 2016 37991/11 Amadou v. GRE Art. 3
@ ECtHR21Jan. 2016 58424/11 H.A.v. GRE Art. 3
< ECtHR 12 Jan. 2016 52160/13 Moxamed 1. v. MAL Art. 3
& ECtHR 26 Nov. 2015 10290/13 Mahamed Jama v. MAL Art. 3+5
& ECtHR5Nov. 2015 58399/11 A.Y.v. GRE Art. 3+13
@ ECtHR 13 Oct. 2015 24239/09 Nasseriv. UK Art. 3
& ECtHR30July 2015 74308/10 E.A.v. GRE Art. 3
@ ECtHR2 Apr. 2015 39766/09 Aarabiv. GRE Art. 3
< ECtHR 15Jan. 2015 48352/12 Mahammad a.o. v. GRE Art. 3
& ECtHR 11 Dec. 2014 70586/11 Mohamad v. GRE Art. 3
& ECtHR 11 Dec. 2014 63542/11 ALK. v. GRE Art. 3
&  ECtHR 19 Dec. 2013 53608/11 B.M.v. GRE Art. 3
& ECtHR 19 Dec. 2013 33441/10 C.D. a.o. v. GRE Art. 3
& ECtHR 1 Aug. 2013 70427/11 Horshill v. GRE Art. 3
< ECtHR23 July 2013 55352/12 Aden Ahmed v. MAL Art. 3
& ECtHR 13 June 2013 53709/11 A.F.v. GRE Art. 3
@ ECtHR 19Jan. 2012 39472/07 Popov v. FRA Art. 3
& ECtHR21Jan. 2011 30696/09 M.S.S. v. BEL & GRE Art. 3
See further: § 4.3.3
4.2 Reception Conditions: Proposed Measures
Directive Reception Conditions I1I
Recasting Reception Directive
*  COM (2016) 465, 13 July 2016
Council and EP still negotiating
4.3 Reception Conditions: Jurisprudence case law sorted in alphabetical order
4.3.1 CJEU Judgments on Reception Conditions
< CJEU 30 May 2013, C-534/11 Arslan ECLI:EU:C:2013:343
AG 31 Jan. 2013 ECLIL:EU:C:2013:52
* interpr. of Dir.2003/9 Reception Conditions I
*  ref. from Nejvyssi spravni soud, Czechia, 22 Sep. 2011
*  Although this judgment is primarily about the interpretation of the Return Directive, the CJEU elaborates also on the
meaning of the Reception Conditions Directive.
The CJEU rules that the Dir. does not preclude a TCN who has applied for international protection (after having been
detained under Art. 15 Return Directive) from being kept in detention on the basis of a provision of national law, where it
appears, after an assessment on a case-by-case basis of all the relevant circumstances, that the application was made
solely to delay or jeopardise the enforcement of the return decision and that it is objectively necessary to maintain detention
to prevent the person concerned from permanently evading his return.
< CJEU 27 Sep. 2012, C-179/11 CIMADE & GISTI ECLIL:EU:C:2012:594
AG 15 May 2012 ECLI:EU:C:2012:298
* interpr. of Dir. 2003/9 Reception Conditions I

ref. from Conseil d'Etat, France, 18 Apr. 2011
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*

A MS in receipt of an application for asylum is obliged to grant the minimum conditions for reception of asylum seekers
laid down in Reception Conditions Directive I even to an asylum seeker in respect of whom it decides, under Dublin 11, to
call upon another MS, as the MS responsible for examining his application for asylum, to take charge of or take back that
applicant.

The obligation on a MS in receipt of an application for asylum to grant the minimum reception conditions to an asylum
seeker in respect of whom it decides, under Dublin II, to call upon another MS, as the MS responsible for examining his
application for asylum, to take charge of or take back that applicant, ceases when that same applicant is actually
transferred by the requesting MS, and the financial burden of granting those minimum conditions is to be assumed by that
requesting MS, which is subject to that obligation.

CJEU 8 Mar. 2019. C-704/17 D.H. ECLLI:EU:C:2019:247
AG 31 Jan. 2019 ECLI:EU:C:2019:85
interpr. of Dir. 2013/33 Reception Conditions II, Art. 9

Preliminary question has been withdrawn.
ref. from Nejvyssi spravni soud, Czechia, 15 Dec. 2017

Does the interpretation of Art. 9 in conjunction with Art. 6 and 47 of the Charter preclude national legislation which does
not allow the Nejvyssi spravni soud (Supreme Administrative Court) to review a judicial decision concerning detention of a
foreign national after the foreign national has been released from detention?

CJEU 28 Apr. 2020, C-726/18 F.W. a.o.

interpr. of Dir. 2013/33 Reception Conditions II, Art. 20

ref. from Tribunale Amministrativo Regionale per la Toscana, Italy, 22 Nov. 2018
This question has been answered in Hagbin (C-233/18)

CJEU 12 Nov. 2019, C-233/18 Hagbin ECLI:EU:C:2019:468
AG 6 June 2019 ECLI:EU:C:2019:468
interpr. of Dir. 2013/33 Reception Conditions II, Art. 20(4)+(5)

ref. from Arbeidshof Brussel, Belgium, 29 Mar. 2019

Art. 20(4) and (5) of RCD Il must be interpreted as meaning that a MS cannot, among the sanctions that may be imposed on
an applicant for serious breaches of the rules of the accommodation centres as well as seriously violent behaviour, provide
for a sanction consisting in the withdrawal, even temporary, of material reception conditions, within the meaning of Art. 2
(f) and (g) of the directive, relating to housing, food or clothing, in so far as it would have the effect of depriving the
applicant of the possibility of meeting his or her most basic needs. The imposition of other sanctions under Art. 20(4) of the
directive must, under all circumstances, comply with the conditions laid down in Article 20(5) thereof, including those
concerning the principle of proportionality and respect for human dignity. In the case of an unaccompanied minor, those
sanctions must, in the light, inter alia, of Art. 24 of the Charter of Fundamental Rights, be determined by taking particular
account of the best interests of the child.

CJEU 15 Feb. 2016. C-601/15 J.N. ECLI:EU:C:2016:84
interpr. of Dir. 2013/33 Reception Conditions II, Art. 8

Art. 8(3) is in line with art. 6 and 52 of the Charter.

CJEU 14 Sep. 2017, C-18/16 K. ECLI:EU:C:2017:680
AG 4 May 2017 ECLI:EU:C:2017:349
interpr. of Dir. 2013/33 Reception Conditions II, Art. 8(3)

ref. from Rechtbank Den Haag, Netherlands, 13 Jan. 2016

The examination of Article 8(3)(a) and (b) has disclosed nothing capable of affecting the validity of that provision in the
light of Articles 6 and 52(1) and (3) of the Charter.

CJEU 27 Feb. 2014, C-79/13 Saciri ECLILEU:C:2014:103
interpr. of Dir. 2003/9 Reception Conditions I, Art. 13+14
ref. from Arbeidshof Brussel, Belgium, 7 Feb. 2013

Where a MS has opted to grant the material reception conditions in the form of financial allowances or vouchers, those
allowances must be provided from the time the application for asylum is made, in accordance with Article 13(1) and 13(2).
That MS must ensure that the total amount of the financial allowances covering the material reception conditions is
sufficient to ensure a dignified standard of living and adequate for the health of applicants and capable of ensuring their
subsistence, enabling them in particular to find housing, having regard, if necessary, to the preservation of the interests of
persons having specific needs, pursuant to Article 17. The material reception conditions laid down in Article 14(1), (3), (5)
and (8) do not apply to the MSs where they have opted to grant those conditions in the form of financial allowances only.
Nevertheless, the amount of those allowances must be sufficient to enable minor children to be housed with their parents, so
that the family unity of the asylum seekers may be maintained.

Further, the Directive does not preclude, where the accommodation facilities specifically for asylum seekers are
overloaded, the MSs from referring the asylum seekers to bodies within the general public assistance system, provided that
that system ensures that the minimum standards as regards the asylum seekers are met.

4.3.2 CJEU pending cases on Reception Conditions

< CJEU C-322/19 K.S. & M.H.K.
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interpr. of Dir. 2013/33 Reception Conditions II, Art. 15

ref. from High Court, Ireland, 23 Apr. 2019

Where an applicant leaves a member state having failed to seek international protection there and travels to another
member state where he or she makes an application for international protection and becomes subject to a decision under
the Dublin III, transferring him or her back to the first member state, can the consequent delay in dealing with the
application for protection be attributed to the applicant for the purposes of Art. 15 of the Reception Conditions Directive
i’

CJEU C-385/19 RA.T. & D.S.

interpr. of Dir. 2013/33 Reception Conditions II, Art. 15

ref. from Appeals Tribunal, Ireland, 16 May 2019

Are there separate categories of “Applicant” envisaged in Art. 15?

CJEU C-36/20 V.L.
AG 30 Apr. 2020 ECLL:EU:C:2020:331
interpr. of Dir. 2013/33 Reception Conditions II, Art. 8

Is Art. 8 of Dir. 2013/33 to be interpreted as meaning that a third-country national may not be held in detention unless the
conditions laid down in Art. 8(3) of Directive 2013/33 are met, on the ground that the applicant is protected by the
principle of non-refoulement from the point at which he indicates his intention [to apply for international protection] before
the examining magistrate?

4.3.3 ECtHR Judgments and decisions on Reception Conditions

ECtHR 12 July 2016, 11593/12 A.B. a.o. v. FRA ECLI:CE:ECHR:2016:0712JUD001159312

violation of ECHR, Art. 3
See also almost identical cases: #24587/12; #76491/14; #68264/14; #33201/11.

The cases concerned administrative detention of children accompanying their parents in the context of deportation
procedures, similar to the case of Popov v. France (19 January 2012, 39472/07).

The Court referred to its repeated findings of a violation of art. 3 regarding the administrative detention of foreign national
children, and reiterated that the child’s extreme vulnerability is the decisive factor taking precedence over considerations
relating to status of irregular immigrant. In addition, asylum seeking children have specific needs relating in particular to
their age, lack of independence and status. Although the material conditions in certain detention centres were appropriate,
the conditions inherent in establishments of this type are a source of anxiety for young children. Only a short placement in
an adapted administrative detention centre can be compatible with the Convention. Given the children’s young age, the
duration and conditions of detention, the French authorities had therefore subjected them to treatment in breach of art. 3.
The Court acknowledged that the deprivation of liberty resulting from the parents’ legitimate decision not to entrust their
children to another person was not, in principle, contrary to domestic law. Nonetheless, insofar as children are concerned,
the authorities must ensure that the placement in administrative detention is a measure of last resort and that no alternative
measure is available. In three of the cases the French authorities had not verified that the placement of the family in
administrative detention was a measure of last resort, and art. 5(1) and (4) had therefore been violated in respect of these
children.

In two of the cases, the Court found a violation of art. 8 because the interference with the right to respect for family life had
been disproportionate, in that the French authorities had not taken all the necessary steps to enforce the removal measure
as quickly as possible.

ECtHR 13 June 2013, 53709/11 A.F.v. GRE ECLIL:CE:ECHR:2013:0613JUD00537091 1
violation of ECHR, Art. 3

An Iranian entering Greece from Turkey had initially not been registered as an asylum seeker by the Greek authorities,
which ordered his return to Turkey. However, the Turkish authorities refused to readmit him into Turkey, and he was then
detained by the Greek police. Against the background of reports from Greek and international organisations, having visited
the relevant police detention facilities either during the applicant’s detention or shortly after his release — including the
European Committee for the Prevention of Torture, the UN Special Rapporteur on Torture, the German NGO ProAsyl and
the Greek National Human Rights Commission — the ECtHR found a violation of art. 3 due to the serious lack of space
available to the applicant, also taking the duration of his detention into account. It was thus unnecessary for the Court to
examine the applicant’s other allegations concerning the detention conditions which the Government disputed. Yet, the
Court noted that the Government’s statements in this regard were not in accordance with the findings of the above
mentioned organisations.

ECtHR 5 Nov. 2015, 58399/11 A.Y. v. GRE ECLIL:CE:ECHR:2015:1105JUD005839911
violation of ECHR, Art. 3+13

The applicant was an Iraqi national Iranian having attempted to claim asylum in Greece. However, the Greek authorities
had not registered his application, and he was held in detention pending deportation to Turkey.

Due to overcrowding, and taking the duration of detention into account, the ECtHR found the detention conditions to be in
violation of art. 3. Due to failures in processing the asylum claim, and the consequent risk of the applicant’s deportation to
Turkey and onward to Iraq, there had been a violation of art. 13 in conjunction with art. 3.

Art. 5(1)(f) and (4) had not been violated as the detention period had not been excessively long, and the applicant had been
able to challenge the legality and material conditions of detention.
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ECtHR 2 Apr. 2015, 39766/09 Aarabi v. GRE ECLI:CE:ECHR:2015:0402JUD003976609
no violation of ECHR, Art. 3

The applicant was a stateless Palestinian child, having grown up in an UNRWA camp in Lebanon from where he fled to
Greece where he had been arrested and detained with a view to expulsion for irregular entry. He had been placed in a
detention centre with adults and claimed to have been transferred unaccompanied to the north of Greece, and that no
attention had been paid to his asylum application.

The Court noted that the Greek authorities had been acting in good faith when considering the applicant an adult, and they
had promptly released him upon notification of his minor age. Referring to the short periods of time in detention, the fact
that the applicant had not presented specific allegations of inhuman detention conditions and that such finding was also not
supported by any international reports on the relevant detention locations and periods, the Court did not consider the
detention conditions to have been in violation of art. 3.

ECtHR 3 May 2016, 56796/13 Abdi Mahamud v. MAL ECLIL:CE:ECHR:2016:0503JUD005679613
violation of ECHR, Art. 3

Violation of ECHR arts. 3 and 5. The application concerned the detention of a Somali asylum seeker in Lyster Barracks
detention centre from May 2012 to September 2013. Due to the applicant’s vulnerability as a result of her health, the
cumulative effect of her detention conditions, such as lacking access to and poor environment for outdoor exercise, lack of
specific measures to counteract the cold, lack of female staff, little privacy, and the fact that these conditions persisted for
over 16 months, the Court considered that the detention conditions amounted to degrading treatment within the meaning of
art. 3.

Art. 5(1) and (4) was also found to have been violated, the latter because it had not been shown that the applicant had had
at her disposal an effective and speedy remedy under domestic law by which to challenge the lawfulness of her detention.

ECtHR 23 July 2013, 55352/12 Aden Ahmed v. MAL ECLI:CE:ECHR:2013:0723JUD005535212
violation of ECHR, Art. 3

The case concerns an asylum applicant who had entered Malta in an irregular manner by boat. The ECtHR found a
violation of art. 5(1), mainly due to the failure of the Maltese authorities to pursue deportation or to do so with due
diligence, and of art. 5(4) due to absence of an effective and speedy domestic remedy to challenge the lawfulness of their
detention.

A similar case (23 July 2013, 42337/12, Suso Musa v. Malta) was ruled also on 23 July 2013. Therefore, according to
ECHR art. 46, the ECtHR requested the Maltese authorities to establish a mechanism allowing a determination of the
lawfulness of immigration detention within a reasonable time-limit. In this case the Court for the first time found Malta in
violation of art. 3 because of the immigration detention conditions. Those conditions in which the applicant had been living
for 14%: months were, taken as a whole, amounted to degrading treatment.

ECtHR 11 Dec. 2014, 63542/11 ALK. v. GRE ECLI:CE:ECHR:2014:1211JUD006354211
violation of ECHR, Art. 3

Violation of ECHR art. 3 due to conditions of detention of an Iranian asylum seeker at border posts. Violation of art. 3 due
to the applicant’s living conditions after his release, pending examination of his asylum case. Referring to previous caselaw
concerning particular vulnerability of asylum seekers, the Court held the lack of provision for essential reception
conditions to have been degrading and humiliating.

ECtHR 6 Sep. 2016, 14344/13 Alimov v. TUR ECLI:CE:ECHR:2016:0906JUD001434413
violation of ECHR, Art. 3

The applicant was a national of Uzbekistan, seeking asylum in Turkey, who complained about his detention pending
removal for 104 days. The Court found a violation of art. 3 on account of the conditions of detention, such as insufficient
living space and no access to outdoor exercise, in which the applicant had been detained in the airport detention facility as
well as in the removal centre.

Due to the absence of clear legal provisions in Turkish law on the procedure for ordering detention with a view to
deportation, the applicant’s detention had not been lawful for the purposes of art. 5(1). Notification of the reasons for
detention had not been made sufficiently promptly to satisfy art. 5(2).

Art. 5(4) and (5) had also been violated due to the absence under Turkish law of a remedy by which to obtain judicial
review of the lawfulness of detention in the applicant’s situation, and to receive compensation for unlawful detention. Art.
13 in conjunction with art. 3 had been violated on account of the absence of effective remedies to complain about the
material conditions of detention at the airport detention facility and the removal centre.

ECtHR 4 Feb. 2016, 37991/11 Amadou v. GRE ECLI:CE:ECHR:2016:0204JUD003799111
violation of ECHR, Art. 3

The applicant was a Gambian national who had been held in detention pending adoption of an expulsion decision.
Referring to its previous case law concerning Fylakio and Aspropyrgos detention centres as well as reports by international
institutions, the ECtHR considered the detention conditions during the period in question to have been contrary to art. 3.
Given the obligations incumbent on Greece under the Reception Conditions Directive, and since only a diligent
examination of the applicant’s claim for asylum could bring his situation of extreme poverty to an end, yet the claim was
still pending after three years, he had been in a degrading situation contrary to art. 3. Art. 5(4) had been violated due to
shortcomings in Greek law with regard to the effectiveness of judicial review of detention pending deportation.

ECtHR 9 Jan. 2020, 48104/14 B.L. a.o. v. FRA ECLI:CE:ECHR:2020:0109JUD0048104 14
inadmissible application ECHR, Art. 3

The case concerned asylum-seekers housed in a tent camp in Metz, who complained about the poor conditions in which they
were accommodated. Noting, firstly, that certain applicants had not maintained contact with their lawyer and had failed to
keep him informed of their place of residence or to provide him with any other means of contacting them, the Court
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considered that they had lost interest in the proceedings and no longer intended to pursue their application. Applicant E.G.,
who had been accommodated in the tent camp on Avenue de Blida, had not provided the Court with any specific
information concerning the actual living conditions during that period. She had also failed to show that she had been
unable to meet her basic needs. Lastly, she had been allocated housing from 18 July 2014, and had not lacked any prospect
of her situation improving. Her allegation of ill-treatment was therefore dismissed.

ECtHR 19 Dec. 2013, 53608/11 B.M. v. GRE ECLIL:CE:ECHR:2013:1219JUD005360811
violation of ECHR, Art. 3

The applicant was an Iranian journalist who alleged to have been arrested and tortured due to his involvement in protests
against the government. After his arrival in Greece a decision had been taken to return him to Turkey, and he had been held
in custody in a police station and in various detention centres. His application for asylum was first not registered by the
Greek authorities, and later they dismissed the application.

The application mainly concerned the conditions of detention, in particular overcrowding, unhygienic conditions, lack of
external contact, and lack of access to telephone, translators and any kind of information. Referring to its previous case
law, the ECtHR held these conditions to be in violation of art. 3. As there had been no effective domestic remedy against
that situation, art. 13 in combination with art. 3 had also been violated.

ECtHR 25 Mar. 2020, 23685/14 Bilalova v. POL ECLIL:CE:ECHR:2020:0325JUD002368514
violation of ECHR, Art. 5

The case concerned a family, parents with 5 children aged three to nine years old, from the Chechen republic in Russia.
The family travelled first to Poland and applied for asylum. The family then left for Germany, without awaiting the outcome
of their asylum request in Poland. In accordance with the provisions of the Dublin II Regulation the applicants were
handed over by the German authorities back to the Polish authorities. Subsequently, the family was detained in a closed
centre for aliens. After 3 months, the family was expelled to Russia. The ECtHR found the detention of the young children in
violation of Art. 5(1)(f).

ECtHR 10 Apr. 2018, 75157/14 Bistieva a.o. v. POL ECLI:CE:ECHR:2018:0410JUDO007515714
violation of ECHR, Art. 8

The applicant woman and her husband had applied for asylum in Poland. Upon rejection they moved on to Germany from
where the woman and three children were returned to Poland according to the Dublin Regulation. Here they were held in
administrative detention and later on joined by her husband. Although the woman had not been separated from her
children, the Court found that the fact of confining the applicants to a detention centre for almost six months, thereby
subjecting them to living conditions typical of a custodial institution, could be regarded as an interference with the effective
exercise of their family life. The interference had a legal basis and pursued a legitimate aim.

Referring to the Convention on the Rights of the Child, and to Popov v. France (19 January 2012, 39472/07), and A.B. a.o.
v. France (12 July 2016, 11953/12), the Court held the view that the child’s best interests cannot be confined to keeping the
family together and that the authorities have to take all the necessary steps to limit, as far as possible, the detention of
families with children. It was not convinced that the Polish authorities had in fact viewed the detention as a measure of last
resort, nor had they given due consideration to possible alternative measures. Even in the light of the risk that the family
might abscond, the authorities had failed to provide sufficient reasons to justify detention for 5 months and 20 days. The
interference had therefore been disproportionate.

ECtHR 28 Nov. 2017, 1009/16 Boudraa v. TUR ECLI:CE:ECHR:2017:1128JUD000100916
violation of ECHR, Art. 3

While the detention facility at Yalova police headquarters was designed to accommodate people for very short periods, the
applicant had been held for 66 days. He had not been afforded adequate sleeping facilities, and he was not allowed access
to the open air and daily outdoor exercise at any time during his detention. Despite uncertainty concerning the personal
space that had been available to the applicant, the Court held that these findings — coupled with the length of the detention
and the likely anxiety caused by uncertainty as to when it would end — were sufficient to conclude that the detention
conditions had attained the threshold of degrading treatment.

ECtHR 19 Dec. 2013, 33441/10 C.D. a.o. v. GRE ECLI:CE:ECHR:2013:1219JUD003344110
violation of ECHR, Art. 3

The 12 applicants were asylum seekers who had been detained for several months awaiting deportation. While the detention
conditions were found to have constituted degrading treatment in violation of art. 3, the detention as such had not been
unlawful under art. 5(1). However, there had been a violation of art. 5(4) on speedy review of the lawfulness of detention.

ECtHR 30 July 2015, 74308/10 E.A. v. GRE ECLI:CE:ECHR:2015:0730JUD007430810
violation of ECHR, Art. 3

The applicant was an Iranian claiming to have applied for asylum in Greece. However, the Greek authorities had not
registered his application, and he was held in detention for two months pending deportation. Due to overcrowding, poor
hygiene and lack of access to natural light, the ECtHR found the detention conditions to be in violation of art. 3

The applicant had not had an effective remedy against the treatment suffered due to detention conditions, and there had
been procedural deficiencies in processing his asylum claim. Thus, art. 13 had been violated. Art. 5(4) had been violated
due to shortcomings in domestic law in terms of the limited grounds to review detention pending deportation.

ECtHR 17 Oct. 2019, 4633/15 G.B. a.o.v. TUR ECLI:CE:ECHR:2019:1017JUD000463315
violation of ECHR, Art. 3+13

The applicants Russian nationals were a mother and her three children born in 2008, 2012, and 2013. In 2014 they were
arrested attempting to illegally cross the border from Turkey into Syria, and a deportation and detention order was issued
against all four applicants. They complained about the lawfulness as well as the conditions of their detention, in particular
overcrowding, poor hygiene, constant exposure to cigarette smoke, food unsuitable for children and lack of outdoor
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exercise.

As regards the detention conditions, the Court observed that reports from the CPT as well as the National Human Rights
Institution of Turkey had corroborated the applicants’ allegations about conditions in the Kumkapi Removal Centre. The
respondent State had failed to give evidence to refute these allegations. The Court considered that these conditions of
detention, for three months without knowing when they would be released, had reached the threshold of severity under art.
3. It stressed that such conditions were manifestly adverse for adults and had been particularly unsuitable for the extremely
vulnerable applicant children, being totally at odds with the widely recognised international principles for on the protection
of children. The conditions at Kumkapi as well as Gaziantep Removal Centre were held to be in violation of art. 3.

Art. 13 in conjunction with art. 3 had been violated due to the lack of effective remedies for the applicants as regards the
conditions at the Kumkapi Removal Centre.

Art. 5(1) had been violated because the applicants had not been detained in accordance with the procedure prescribed by
law for part of the period of detention, and for another part the detention had been arbitrary. The Court also found a
violation of Art. 5(4) due to the failure of both a Magistrates Court and the Constitutional Court to conduct speedy and
effective review of the lawfulness of the applicants’ detention.

ECtHR 21 Jan. 2016, 58424/11 H.A.v. GRE ECLI:CE:ECHR:2016:0121JUD005842411
violation of ECHR, Art. 3

The applicant was an Iranian national who had been held in detention for five months pending deportation to Turkey.
Referring to its previous case law, the ECtHR considered the conditions at Soufli detention centre to be contrary to art. 3
due to overcrowding and poor hygiene.

While the initial period of detention had been justified under art. 5(1)(f), this provision had been violated in that the Greek
authorities had failed to act with due diligence, not taking steps to carry out the expulsion following Turkey’s refusal to
admit the applicant. Art. 5(4) had been violated as the applicant had no effective judicial remedy to challenge his detention
because the administrative court did not review the legality of the removal decision forming the grounds for detention, nor
the conditions of detention.

ECtHR 21 Apr. 2016, 58387/11 H.A.v. GRE ECLI:CE:ECHR:2016:0421JUD005838711
violation of ECHR, Art. 3

The applicant Iraqi national was arrested for unlawfully entering Greece in August 2010 and was held in the Tychero
detention centre. He filed an unsuccessful asylum application. His objections against the detention were overruled by the
administrative court, while a subsequent case was allowed in January 201 1.

The Court found a violation of art. 3 as a result of lack of space in the detention centre. Due to this finding, the Court did
not consider it necessary to examine the other complaints concerning the detention conditions at the Tychero border post.
While the detention could not be considered arbitrary and thus not in violation of Art. 5(1), the Court found art. 5(4) to
have been violated due to the insufficient judicial control of detention with a view to deportation under Greek legislation at
the time of the applicant’s case. As art. 5(4) was the lex specialis in this regard, the Court did not examine this complaint
under art. 13.

ECtHR 28 Feb. 2019, 19951/16 H.A. a.o. v. GRE ECLIL:CE:ECHR:2019:0228JUD001995116
violation of ECHR, Art. 3

The applicants were asylum seeking unaccompanied minors of Syrian, Iraqi and Moroccan nationality who had entered
Greece in March 2016. They had been placed under ‘protective custody’ in various police stations for periods between 21
and 33 days. The Court referred to its previous caselaw concerning detention in Greek police stations, finding that these
were not suited to lengthy periods of detention. Further reference was made to the CPT report, based on visits to Greece in
April and July 2016, that had considered the practice of detaining unaccompanied minors for ‘protective purposes’ for
several days or even weeks, without any psychological or social assistance, unacceptable. The Court concluded that the
applicants had been subjected to detention conditions constituting degrading treatment in violation of art. 3.

The remedies available to the applicants regarding their complaints concerning the detention conditions and their transfer
to the Diavata reception centre had not been effective, thus violating art. 13 taken together with art. 3. The living conditions
in Diavata, an open reception centre to which the applicants had been referred and which had a ‘safe zone’ for
unaccompanied minors, were considered not to exceed the threshold of seriousness required to engage art. 3. Two of the
applicants’ complaint of ill-treatment in one of the police stations was considered manifestly ill-founded, due to lack of
substantiation. The applicants’ detention in ‘protective custody’ had not been lawful within the meaning of art. 5(1). As they
had been unable to bring their case before the administrative court in order to challenge the detention, there was also a
violation of art. 5(4).

ECtHR 26 Mar. 2019, 47920/12 Haghilo v. CYP ECLI:CE:ECHR:2019:0326JUD004792012
violation of ECHR, Art. 3+5

The applicant, an Iranian national, entered Cyprus unlawfully. Shortly after, he was arrested at Larnaca airport when
trying to take a flight to London on a forged passport and was placed in detention awaiting deportation. Subsequently, he
applied for asylum but that application was dismissed. After 7 months he challenged the validity of his detention. The
Supreme Court of Cyprus ruled that his detention had been too long and therefor unlawful. Following this judgment in his
favour, he was only minutes after leaving the courtroom arrested again and put in detention on the same grounds as the
previous deportation orders against him. After a total duration of 18 months he was finally released. The applicant
subsequently left Cyprus without informing his lawyer, which made the Supreme Court of Malta rule that, as this had been
of his own free will, without any coercion, pressure or reservations, the applicant no longer had any legitimate interest in
challenging the lawfulness of the deportation and detention orders; such a legitimate interest had to continue to exist up to
the conclusion of the appeal.

The ECtHR ruled that the overall conditions and the duration of the applicant’s detention in the police facilities subjected
him to hardship going beyond the unavoidable level of suffering inherent in detention and that they thus amounted to
degrading treatment prohibited by Art. 3 of the Convention. Also, as was admitted by Malta, the applicant’s detention
longer than 6 month had been unlawful, which was a violation of art. 5.
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@& ECtHR 1 Aug. 2013, 70427/11 Horshill v. GRE ECLIL:CE:ECHR:2013:0801JUD007042711
%  violation of ECHR, Art. 3

*  The applicant had entered Greece irregularly and later applied for asylum, following which he was arrested and placed in
detention for 15 days. The Court found that he had been subjected to degrading treatment in violation of art. 3, due to the
detention conditions in the police stations. Referring to the Greek decree transposing Asylum Procedures I Dir., the
decision from the administrative court from which it was clear that the applicant’s detention had not been automatic, as
well as the short period of detention and the fact that he had been immediately released when assuring that he would be
accommodated in a hostel run by an NGO, the Court considered the detention lawful within the meaning of art. 5(1).

< ECtHR 25 Jan. 2018, 22696/16 J.R. a.o. v. GRE ECLI:CE:ECHR:2018:0125JUD002269616

% violation of ECHR, Art. 5(2)
%«  see also: ECtHR 21 Mar. 2019, 39065/16, O.S.A. a.o. v. GRE

*  The applicant Afghan nationals had been held in the VIAL ‘hotspot’ reception centre in Chios following the adoption of the
EU-Turkey Statement of 18 March 2016, and complained about the conditions and length of their detention.
The applicants’ detention from their arrival on 21 March until VIAL was converted into a semi-open centre on 21 April was
considered to amount to deprivation of liberty. Since they had been detained with a view to identification, registration and
deportation to Turkey, the detention period of one month was not considered excessive or arbitrary, and it was therefore
not unlawful within the meaning of art. 5(1)(f). Due to insufficient information about the reasons for their arrest and the
remedies available, the Court found art. 5(2) to have been violated.
As regards the conditions of detention, the Court noted the organisational, logistical and structural difficulties caused by
the exceptional increase in migratory flows into Greece at the time. While reiterating that such factors cannot absolve
States of their obligations to ensure detention conditions respecting human dignity, due to the absolute nature of art. 3, the
Court held that the applicants’ concrete conditions had not reached the threshold of severity required to characterise their
detention as inhuman or degrading. In this connection the Court referred to the short detention period of 30 days and to the
fact that the CPT had not been particularly critical of the conditions prevailing in the VIAL centre.

@ ECtHR 3 Oct. 2019, 34215/16 Kaak a.o. v. GRE ECLI:CE:ECHR:2019:1003JUD003421516
%  violation of ECHR, Art. 5

*  The applicants were 49 adults, teenagers and children of Syrian, Afghan and Palestinian origin who, upon arrival in the
island of Chios in March and April 2016, had been placed in the Vial reception, identification and registration centre, while
some of the had subsequently been transferred to the Souda camp. They complained about the conditions of detention in
these camps, including the quantity and quality of meals, the inadequacy of medical provision as well as overcrowding that
had rendered the material conditions of accommodation dangerous.

The Court noted that the unaccompanied minor applicants had been placed in the ‘safe zone’ within the Vial camp. As soon
as they had been registered, the Vial director had requested the National Service of Social Solidarity to provide care and to
find appropriate reception facilities. He had requested the transfer of certain applicants under escort to the reception
facilities, and he contacted the asylum services concerning requests to lodge asylum applications. The Court was therefore
not convinced that the authorities had not done everything that could reasonably be expected of them to meet the obligation
to provide care and protection for these applicants in view of their age and vulnerability. Therefore, the Court held that
there had been no violation of art. 3 as regards these applicants.

Some adult applicants had been transferred within 10 days to the Souda camp, while the other adults had spent a total of 24
-30 days in the Vial centre. The Souda camp was an open structure, and the Court stated that the applicants had not
specified how they had been affected by the conditions complained of. Against this background, the Court found no
violation of art. 3.

As a period of one month’s detention in the Vial centre was not to be considered excessive, and the centre had become a
semi-open structure in April 2016, the applicants’ detention had not been arbitrary and could therefore not be considered
unlawful for the purposes of art. 5(1)(f).

However, there had been a violation of art. 5(4) because the expulsion orders, indicating the possibility of lodging an
appeal, had been written in Greek. As the applicants had no legal assistance in the two camps, the Court considered it
uncertain that the applicants had understood the information relating to the various remedies available. Even assuming
that the remedies were effective the Court, having regard also to the findings of other international bodies, held that these
remedies had not been accessible to the applicants.

@ ECtHR 5 Sep. 2017, 23619/11 Khaldarov v. TUR ECLI:CE:ECHR:2017:0905JUD002361911
% violation of ECHR, Art. 3

*  Violation of art. 3 due to the material conditions of detention of an asylum seeker in the Kumkapi Removal Centre, in
particular because of the clear evidence of overcrowding and lack of access to outdoor exercise.
Art. 5 had also been violated due to absence of clear legal provisions in Turkish law on procedures for ordering the
detention of foreigners and providing remedies, as well as the failure to inform the applicant of the grounds for his
continued detention, with the effect of depriving the applicant’s right of appeal against detention of all substance.

@ ECtHR 28 Feb. 2019, 12267/16 Khan v. FRA ECLI:CE:ECHR:2019:0228JUD001226716
%  violation of ECHR, Art. 3

*  The applicant Afghan national, born in 2004, had arrived in France in 2015 and was staying in the ‘lande de Calais’ until
he left for the UK in March 2016. The case concerned the French authorities’ failure to provide unaccompanied minors
with care before and after the dismantling of the makeshift camps in the ‘lande de Calais’, despite the judicial instruction to
the Prefect to ascertain the number of unaccompanied minors in distress and cooperate with local authorities in placing
them in care, and despite the Children’s Judge order for the provisional placement of the applicant.

The Court found that, owing to the failure of the authorities to protect the applicant and despite support from various
NGOs, he had spent six months living in an environment manifestly unsuitable for children, characterised by insalubrity,
precariousness and insecurity. The failure to provide care had become even worse after the dismantling of the southern
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sector of the site, due to the demolition of the hut in which the applicant had been living and the general deterioration of the
living conditions on the site. The Court was therefore not convinced that the authorities had done all that could reasonably
be expected of them to fulfil the obligation of protection and care of an unaccompanied minor who was unlawfully present
in the territory, an individual belonging to the most vulnerable category of persons in society. The particularly serious
circumstances of the case and the failure to enforce the Children’s Judge order, taken in conjunction, had been in breach of
the State’s obligations, and the applicant’s situation had amounted to degrading treatment in violation of art. 3.

ECtHR 15 Dec. 2016, 16483/12 Khlaifia a.o. v. ITA ECLI:CE:ECHR:2016:1215JUD001648312

no violation of ECHR, Art. 3
violation of art. 5+13

In contrast to the Chamber (judgment of 1 September 2015) the GC found no violation of ECHR art. 3 and Protocol no. 4
art. 4. The GC still found violation of arts. 5 and 13.

The applicants were Tunisian migrants who landed clandestinely on the Italian coast in 2011 during the ‘Arab Spring’
events. They had been detained in a reception centre on Lampedusa and later, following a riot that resulted in fires at the
centre, on board ships in Palermo harbour. The conditions in the reception centre had not exceeded the level of severity
required to fall within art. 3. As regards the conditions on the ships, the applicants’ allegations had not been based on any
objective elements, and the Court did not find it established that the conditions had constituted inhuman or degrading
treatment in violation of art. 3. Due to the absence of remedies relating to the conditions of detention, there had been a
violation of art. 13 taken together with art. 3. The Court restated that the fact that a number of aliens were subject to
similar decisions did not in itself lead to the conclusion that there had been a collective expulsion. Also, Protocol no. 4 art.
4 did not guarantee the right to an individual interview in all circumstances. The requirements of art. 4 were satisfied
where each alien had the possibility of raising arguments against his expulsion and where those arguments had been
examined by the authorities. Given that the applicants had undergone identification on two occasions and their nationality
had been established, they had been afforded a genuine and effective possibility of submitting arguments against their
expulsion, and they had not alleged that they feared ill-treatment or that there were any other legal impediments to their
expulsion. There had therefore been no violation of Protocol no. 4 art. 4.

The lack of suspensive effect of the remedy against the Italian authorities’ removal decision did not in itself constitute a
violation of art. 13 where the applicants did not allege a risk of violation of arts. 2 or 3 in the destination country, and the
removal would thus not expose them to harm of a potentially irreversible nature. There had therefore not been a violation
of art. 13 taken together with Protocol no. 4 art. 4

As the applicants had been deprived of their liberty, and there had been no clear and accessible legal basis for that
deprivation, they had not been informed about the legal and factual reasons for their detention, and they had not been
provided with a remedy to obtain a court decision on the lawfulness of their detention, art. 5(1), (2) and (4) had been
violated.

ECtHR 12 Dec. 2017, 29957/14 M.S.A. v. RUS ECLI:CE:ECHR:2017:1212JUD002995714
violation of ECHR, Art. 3

The applicants were all Syrian nationals who had sought refugee status or temporary asylum in Russia. One among them
who had been granted temporary asylum was not considered a victim in relation to ECHR arts. 2 and 3. Another case was
rejected due to non-exhaustion of domestic remedies. Six of the applicants had left Russia for third countries where they
had been allowed to settle, and their cases were struck out the Court’s list along with one case in which the applicant’s
order for removal from Russia had been quashed.

Two of the applicants had been detained in a detention centre for foreign nationals where the conditions had been cramped
and inadequate, in breach of ECHR art. 3. Six of the applicants had been detained for 11-15 months which was held to be
in violation of art. 5(1)(f) and art. 5(4). No violation of art. 5 was found for the remaining applicants whose length of
detention had been 3 and 7 months.

ECtHR 21 Jan. 2011, 30696/09 M.S.S. v. BEL & GRE ECLI:CE:ECHR:2011:0121JUD003069609
violation of ECHR, Art. 3

A deporting State is responsible under ECHR Art. 3 for the foreseeable consequences of the deportation of an asylum
seeker to another EU MS, even if the deportation is being decided in accordance with the Dublin Regulation; the
responsibility of the deporting State comprises not only the risk of indirect refoulement by way of further deportation to risk
of ill-treatment in the country of origin, but also the conditions in the receiving Member State if it is foreseeable that the
asylum seeker may there be exposed to treatment contrary to Art. 3.

ECtHR 26 Nov. 2015, 10290/13 Mahamed Jama v. MAL ECLIL:CE:ECHR:2015:1126JUD001029013
violation of ECHR, Art. 3+5

The applicant Somali asylum seeker had been detained in Lyster Barracks. Considering that the size of her living space did
not go below the acceptable minimum standard, and observing that the detention had undergone various improvements,
that there were no concerns about hygiene facilities and that the applicant’s basic needs regarding food and clothing were
met, the Court held that the cumulative effects of the conditions did not meet the threshold of degrading treatment under art.
3. Art. 5(4) had been violated due to the lack of a remedy to challenge the lawfulness of the applicant’s detention. Art. 5(1)
was violated by upholding detention of the applicant for 5 days after she had been granted subsidiary protection. Request
for referral to Grand Chamber was rejected on 6 June 2016.

ECtHR 15 Jan. 2015, 48352/12 Mahammad a.o. v. GRE ECLI:CE:ECHR:2015:0115JUD004835212

violation of ECHR, Art. 3

Violation of ECHR art. 3 due to conditions of overpopulation and deplorable hygiene during the detention of 14 foreign
nationals, pending removal.

Violation of ECHR art. 5(4) as the applicants had not received an examination of the legality of their detention meeting the
standard required by this provision.
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& ECtHR 11 Dec. 2014, 70586/11 Mohamad v. GRE ECLIL:CE:ECHR:2014:1211JUD007058611
%  violation of ECHR, Art. 3

*  Violation of ECHR art. 3 due to conditions of detention of an unaccompanied Iraqi minor at border post. The applicant had
been detained for over 5 months with adults, and he had been exposed to unsanitary and overcrowded conditions leading to
psychological distress and physical harm.

Violation of ECHR art. 13 in conjunction with art. 3 due to lack of thorough and effective judicial review of the legality and
conditions of detention. Violation of ECHR art. 5(1) due to placement of minor in detention with adults, and continued
detention despite no efforts had been taken to deport the applicant.

< ECtHR 12 Jan. 2016, 52160/13 Moxamed I. v. MAL ECLI:CE:ECHR:2016:0112JUD005216013

%  no violation of ECHR, Art. 3
% joined case with: 52165/13

*  The applicants were Somali nationals having entered Malta irregularly and applied for asylum. They had been held in
detention in Lyster Barracks for almost 12 months.
The Court accepted that applicants in cases concerning conditions of detention may have certain difficulties in procuring
evidence to substantiate their complaint. However, based on a detailed examination of the physical conditions at the
detention centre, including the extent of personal space, access to outdoor exercise, alleged suffering from cold and heat, as
well as staffing and medical assistance, the Court held that the cumulative effects of the conditions complained of did not
reach the threshold of degrading treatment under art. 3. Notably, in various respects the Court expressed its concerns and
noted improvements that had been put in place or were still called for.
As it had not been shown that the applicants had at their disposal an effective and speedy remedy to challenge the
lawfulness of their detention, art. 5(4) had been violated.
Detention during the relevant period was held to be in compliance with art. 5(1)(f). The Court referred to the absence of
inappropriate conditions of detention, but expressed reservations about the duration of detention and the general nature of

the detention policy.
@ ECtHR 24 May 2018, 68862/13 N.T.P. v. FRA ECLI:CE:ECHR:2018:0524JUD006886213
% o violation of ECHR, Art. 3

*  The applicants (a woman and her three children born in 2009, 2010 and 2011 from DR Congo) arrived in France and

attempted to apply for asylum in August 2013. They were summoned to appear at the Préfecture in November 2013 in order
to obtain a ruling on whether they would be granted leave to remain and lodge their application for asylum. As they did not
have formal status of asylum seekers, they were ineligible for any material or financial assistance from the State. Judicial
applications in order to be admitted to a reception centre for asylum seekers were dismissed.
The ECtHR pointed out that the applicants had been accommodated overnight from August to November 2013 in a hostel
run by an association and financed entirely by State funds, which included breakfast and evening meals. The two oldest
children had attended nursery school, eaten at the canteen and participated in after-school activities organised by the
municipality. The applicants had also received assistance from other non-governmental organisations and received
publicly-funded medical care. In view of that, the Court held that the French authorities could not be accused of having
remained indifferent to the applicants’ situation, and that they had been able to attend to their most basic needs: food,
hygiene and a place to live. The Court also held that the applicants had had the likelihood that their situation would
improve, due to the appointment with the Préfecture in order to obtain access to lodge her application for asylum.
Therefore, the Court concluded that the applicants had not been in a situation of material poverty that was likely to reach
the level of severity required to fall within art. 3.

@ ECtHR 13 Oct. 2015, 24239/09 Nasseri v. UK ECLI:CE:ECHR:2015:1013JUD002423909
% deleted ECHR, Art. 3

*  The application concerned transfer of an asylum seeker to Greece under the Dublin Regulation. The UK authorities had
subsequently granted the applicant asylum. As the alleged procedural violations of arts. 3 and 13 were inextricably linked
to his proposed expulsion and this was no longer faced by the applicant, the Court decided to strike the application out of
the list of cases.

@ ECtHR 21 Mar. 2019, 39065/16 0.5.A. a.o. v. GRE ECLI:CE:ECHR:2019:0321JUD003906516
no violation of ECHR, Art. 3

no violation of art. 5
*  see also: ECtHR 25 Jan. 2018, 22696/16, J.R. a.0. v. GRE

*  The case concerned the applicants’ conditions of detention in the Vial centre on the island of Chios, and the issues of the
lawfulness of their detention, the courts’ review of their case, and the information provided to them. The Court considered
that, in view of the circumstances, the applicants had not had access to remedies by which to challenge the decisions
ordering their expulsion and the extension of their detention. The applicants were Afghan nationals who understood only
Farsi and they had had no lawyers to assist them. The documents issued to them by the authorities had been written in
Greek and had not specified which administrative court had jurisdiction. As in the case of J.R. and Others v. Greece (no.
22696/16), the Court held that the applicants’ detention had nevertheless been lawful and that the threshold of seriousness
for it to be characterised as inhuman or degrading treatment had not been attained.

@ ECtHR 11 June 2019, 42305/18 0Ozdil a.o. v. MOL ECLI:CE:ECHR:2019:0611JUD004230518
%  violation of ECHR, Art. 5+8

*  The applicants, Turkish nationals, were teachers in a private chain of schools in Moldova. Following public statements by
the Turkish authorities describing the schools as related to the Fetullah Giilen movement, allegedly responsible for the
attempted coup in Turkey in 2016, and the teachers as terrorists, the applicants applied for asylum. Before they received
decisions, they were arrested and transferred, the same morning, by a chartered plane to Turkey. Their families received
the rejections of their asylum claims on grounds of national security days later and only subsequently learned that the
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applicants were in Turkey.

The ECtHR recalls that the authors of the Convention had reinforced the individual’s protection against arbitrary
deprivation of liberty by guaranteeing a corpus of substantive rights which were intended to minimise the risks of
arbitrariness, by allowing the act of deprivation of liberty to be amenable to independent judicial scrutiny and by securing
the accountability of the authorities for that act. Although the investigation of terrorist offences undoubtedly presented the
authorities with special problems, that did not mean that they had carte blanche under Article 5 to arrest suspects and
detain them in police custody, free from effective control by the domestic courts and, in the final instance, by the
Convention’s supervisory institutions, whenever they considered that there had been a terrorist offence. Unanimously, the
ECtHR holds that there has been a violation of both Art. 5 and 8.

ECtHR 19 Jan. 2012, 39472/07 Popov v. FRA ECLI:CE:ECHR:2012:0119JUD003947207
violation of ECHR, Art. 3

Although the applicants — a Kazakhstani couple and their two children aged 5 months and 3 years — had been detained in
an administrative detention centre authorised to accommodate families, the conditions during their two weeks detention
were held to have caused the children distress and to have serious psychological repercussions. Thus, the children had been
exposed to conditions exceeding the minimum level of severity required to fall within the scope of ECHR Art. 3, and this
provision had been violated in respect of the children. Since that minimum level of severity was not attained as regards the
parents, there was no violation of Art. 3 in respect of these applicants.

ECHR Art. 5 was violated in respect of the children, both because the French authorities had not sought to establish any
possible alternative to administrative detention (Art. 5(1)(f)), and because children accompanying their parents were
unable to have the lawfulness of their detention examined by the courts (Art. 5(4)).

ECHR Art. 8 was violated due to the detention of the whole family. As there had been no particular risk of the applicants
absconding, the interference with the applicants’ family life, resulting from their placement in a detention centre for two
weeks, had been disproportionate. In this regard the Court referred to its recent case law concerning ‘the child’s best
interest’ as well as to Art. 3 Convention on the Rights of the Child and to Reception Conditions Directive.

ECtHR 7 Dec. 2017, 8138/16 S.F.a.o.v. BUL ECLI:CE:ECHR:2017:1207JUD000813816
violation of ECHR, Art. 3

The applicants were an Iraqi family who in 2015 tried to pass covertly through Bulgaria in order to seek protection in
Western Europe. They were granted asylum in Switzerland in 2017. Due to irregular entry into Bulgaria, they had been
arrested and kept in immigration detention in a short-term facility pending transfer to a bigger detention facility. They
complained in particular about the conditions in which the three minors, aged 16, 11 and 1! years, had been kept. The
Court restated its general principles as to the assessment of people held in immigration detention, focusing on the
particular issues concerning the detention of minors since children, whether accompanied or not, are extremely vulnerable
and have specific needs. Referring to its previous case law (such as Popov v. France, 19 January 2012, 39472/07, and A.B.
a.o. v. France, 12 July 2016, 11953/12), the Court pointed out that this extreme vulnerability takes precedence over
considerations relating to the status of illegal immigrant. Although the amount of time spent by the applicants in the Vidin
facility (32-41 hours) was considerably shorter than in previous cases, the detention conditions had been considerably
worse. Thus, the cell was extremely run down with dirty beds, mattresses and linen and limited access to the toilet, and the
authorities had failed to provide the applicants with food and drink for more than 24 hours after their arrest. The Court
concluded that by keeping the three children in such conditions, even for a brief period of time, the Bulgarian authorities
had subjected them to inhuman and degrading treatment.

ECtHR 18 May 2017, 46558/12 S.G.v. GRE ECLI:CE:ECHR:2017:0518JUD004655812
violation of ECHR, Art. 3

Failure of the Greek authorities to provide the applicant Iranian asylum seeker with adequate living conditions after his
release from detention.

ECtHR 21 June 2018, 66702/13 S.Z.v. GRE ECLI:CE:ECHR:2018:0621JUD006670213
violation of ECHR, Art. 3+5

The applicant Syrian national was arrested in Athens in September 2013. Following his imprisonment sentence for the
possession of a fake French passport the authorities ordered his expulsion and kept him in detention until it could be
carried out. Referring to the civil war in Syria he applied for asylum and was granted refugee status, and he was released
in November 2013. The Court found a violation of art. 3 due to the conditions of detention in a police station.

Art. 5(1) had also been violated from the date at which the applicant had proven his Syrian nationality in support of his
asylum request. Art. 5(4) had been violated due to insufficient judicial review of the lawfulness of his detention.

ECtHR 13 June 2019, 14165/16 Sh.D. a.o. v. GRE ECLI:CE:ECHR:2019:0613JUD001416516
violation of ECHR, Art. 3+5

The applicants are five Afghan nationals who entered Greece as unaccompanied migrant minors in 2016. They had fled
Afghanistan because they feared for their lives as members of the Ismaili religious minority. In February 2016 they were
apprehended by the police. Orders were made for their deportation and they were given one month to leave Greek territory.
Some of them attempted to cross the border between Greece and North Macedonia but were stopped by the border guards.
Subsequently, they were arrested by the Greek police and placed in “protective custody”. In March 2016, they were
escorted to Athens to apply for asylum. Some of them were taken into the Faros shelter for unaccompanied minors. Others
were transferred to the Mellon special facility for unaccompanied minors. Early 2017, two of the five applicants were
granted refugee status.

The ECtHR found the conditions of detention to which three of the applicants had been subjected in various police stations
amounted to degrading treatment: a violation of Art. 3. Also, “protective custody” had not been designed with
unaccompanied migrant minors in mind, Thus, a deprivation of liberty, violating Art. 5.

Finally, the Court was not persuaded that the Greek authorities had done everything that could reasonably be expected of
them to fulfil the obligation to provide for and protect the applicants in question, an obligation that was incumbent on the
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respondent State with regard to persons who were particularly vulnerable because of their age.

@ ECtHR 4 Apr. 2017, 3869/07 Thuo v. CYP ECLI:CE:ECHR:2017:0404JUD000386907
% violation of ECHR, Art. 3

*  The applicant claimed to have been ill-treated during his deportation from Cyprus to Kenya upon rejection of his
application for asylum. The Court could not establish that there had been a substantive violation of art. 3 as it was unable
to find beyond all reasonable doubt that the applicant had been subjected to ill-treatment during the deportation process.
Violation of art. 3 under its procedural limb because of the failure to carry out an effective investigation into the
applicant’s complaint. Based on a number of deficiencies in the investigation, the Court found that the authorities did not
make a serious attempt to find out what had happened. Violation of art. 3 due to the degrading conditions of immigration
detention for a period of nearly 16 months, pending deportation.

@ ECtHR 7 Nov. 2016, 60125/11 V.M. a.o. v. BEL ECLI:CE:ECHR:2016:1107JUD006012511
violation of ECHR, Art. 3
case is struck

*  The applicants, Serbian Roma, applied for asylum in France in 2010 and in Belgium in 2011. The Belgian authorities
requested France to take back the applicants, and France accepted under the Dublin Regulation. In the meantime, the
applicants requested the Aliens Appeals Board to suspend and set aside the decision ordering them to leave Belgium. On
expiry of the time-limit for enforcement of the order to leave the country, the applicants were expelled from the reception
centre as they were no longer eligible for material support. Following that, they spent nine days on a public square in
Brussels, two nights in a transit centre, and a further three weeks in a Brussels train station until their return to Serbia was
arranged by a charity.

The ECtHR, by a majority, held Belgium to have violated art. 3 as this situation could have been avoided or made shorter if
the proceedings to suspend and set aside the decision ordering the applicants to leave the country had been conducted more
speedily. However overstretched the reception network for asylum seekers may have been, the Court considered that the
Belgian authorities had not given due consideration to the applicants’ vulnerability and had failed in their obligation not to
expose the applicants to conditions of extreme poverty for four weeks with no access to sanitary facilities, no means of
meeting their basic needs, and lacking any prospect of improvement of their situation.

The lack of suspensive effect of their request to set aside the decision ordering them to leave the country had resulted in the
material support granted to them being withdrawn and had forced them to return to Serbia without their fears of a possible
violation of art. 3 having been examined. The case was referred to Grand Chamber in December 2015. A year later, the
Court states that there is no contact any more with their lawyer and therefor has to conclude that the applicants do not
intend to pursue their application, thus, the case is struck out of the list. Restoring the case to the list is only possible under
Art. 37(2). According to the dissenting opinion of judges Ranzoni, Lopez Guerra, Sicilianos and Lemmens the Court should
have ruled the case.

< ECtHR 21 Mar. 2017, 61411/15 Z.A.v. RUS ECLI:CE:ECHR:2017:0321JUD006141115

violation of ECHR, Art. 3
Referral to Grand Chamber on 18 Sen 2017

* 4 joint cases. The applicants were asylum seeckers from Iraq, the Palestinian Territories, Somalia and Syria. While
travelling independently of each other via Moscow’s Sheremetyevo Airport, they had been denied entry into Russia and had
ended up spending between 5 and 23 months in the transit zone of the airport.

Contrary to the Russian Government’s claim that the applicants had not been on Russian territory, the Court considered
them to have been subject to Russian law. The applicants were asylum seekers whose applications had not yet been
considered, and their confinement in the transit zone therefore amounted to a de facto deprivation of liberty. As the
Government had only referred to Annex 9 to the Chicago Convention on International Civil Aviation that did not set any
rules on detention, the Court considered that the deprivation of liberty did not have any legal basis in domestic law and was
therefore in breach of art. 5(1).

Referring to the applicants’ credible and reasonably detailed description of the conditions of detention in the transit zone,
and the absence of any evidence to the contrary advanced by the Government, the Court found it established that the
applicants did not have individual beds and did not have access to shower and cooking facilities. The complete failure to
take care of these essential needs during detention for extended periods of time was considered to amount to inhuman and
degrading treatment within the meaning of art. 3

@ ECtHR 21 Nov. 2019, 61411/15 Z.A. a.o. v. RUS ECLI:CE:ECHR:2019:1121JUD006141115
% violation of ECHR, Art. 3

*  In line with the Chamber judgment (28 March 2017), the Grand Chamber found the conditions of the applicant asylum

seekers’ detention for periods between 5 and 23 months in the transit zone of Sheremetyevo Airport to constitute degrading
treatment in violation of art. 3.
On the basis of four factors relevant to the delimitation of the concept of deprivation of liberty of non-citizens being
confined in airport transit zones and reception centres, the Court concluded that art. 5 was applicable to the applicants’
situation that should be distinguished from a land border transit zone. Due to the absence of a legal basis for the
confinement in the transit zone, art. 5(1) had been violated.
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