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Editorial

In this issue we would like to draw your attention to the following.

Qualification for Protection
CJEU judgments on: art. 4+7(1) Temp. Protection Dir.
In Kaduna (C-244/24) the CJEU ruled that Art. 4 and 7 must be interpreted as not precluding a MS from deciding to terminate, at
any time and before the maximum duration of temporary protection set at EU level is reached, temporary protection which it has
freely decided to grant to categories of persons displaced from Ukraine other than those referred to in art. 2(1) and (2) of
Implementing Decision 2022/382, by exercising the option provided for in art. 7(1) of that directive and art. 2(3) of that
implementing decision.
Where a MS decides to terminate optional temporary protection early, it must ensure that the discretion afforded to it by EU law is
not used in a manner which would undermine the objectives of Dir. 2001/55 and the effectiveness of that directive. That MS is also
required to observe the general principles of that law, which include, in particular, the principles of legal certainty and protection of
legitimate expectations.
See also: Return Directive

ECtHR Judgments on: art. 2+3 ECHR
In Y. a.o. (9577/21) the ECtHR ruled about the rejection of the applicants’ asylum request and decision to remove them to Albania,
their country of origin. The Court found the examination of the asylum applications by the respondent state’s authorities to be in
accordance with the procedural standards (art. 2 and 3) and that the presumption that Albania was a ‘safe country of origin’ was
sufficiently supported by an appropriate assessment of the applicants’ individual situation.

ECtHR Judgments on: art. 3 ECHR
In M.I. (56390/21) the ECtHR conclude a violation in case of the applicant’s removal to Iran without a fresh assessment of his risk
of ill-treatment there as a homosexual man and whether state protection against ill-treatment by non-state actors was available. The
Court held that no one may be obliged to conceal sexual orientation in order to avoid persecution, and that the Swiss authorities had
failed to carry out the necessary assessment.

Contents

NEAIS is designed for judges who need to keep up to date with European developments in the area of asylum.
NEAIS contains European legislation and jurisprudence on 5 central themes:
(1) qualification for protection; (2) procedural safeguards; (3) Irregular migration and detention (4) reception conditions and (5)
responsibility sharing.

About

Contents

Welcome at the fourth issue of NEAIS in 2024
You might have noticed that starting with the previous issue (#2024/3) we’ve changed a few things.
Most important issue is that we have included in NEAIS a section 3 on Irregular Migration and Border Detention, which is
already present in NEMIS. This section 3 in NEAIS is identical to the one in NEMIS.
Another reading tip might be that the relevant case law can be found in two distinct places.
First, you can find in each section (1 - 5) directly below each adopted measure a list of short references of case law. This case law is
sorted in chronological order, i.e. the oldest judgments (or views) are mentioned first. Thus, you can see very easily which case law
is most recent.
Second, you can find in each third paragraph of each section (1.3, 2.3, 3.3, etc.) a list of case law but now with a case description and
the main points of the dictum. This list is sorted in alphabetical order, i.e. sorted on the name of the case.
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(editorial continued)

Asylum Procedure
ECtHR Judgments on: art. 3+4 (Prot. 4) ECHR
In M.A. & Z.R. (39090/20) the ECtHR holds that the Cypriot authorities’ returned two Syrian asylum seekers to Lebanon without
processing their asylum claims, without conducting an assessment of their risk of lack of access to an asylum procedure in Lebanon
or the living conditions there, and with no examination of their personal circumstances, hence by way of collective expulsion.

ECtHR Judgments on: art. 3+5(1)+5(4) ECHR
In H.T. (13337/19) the ECtHR ruled that the immediate removal of a Syrian asylum seeker to Greece under a bilateral administrative
arrangement. There had been a lack of individualised risk assessment by the German authorities and no individual assurance. The
applicant’s detention conditions in Greece constituted a violation of art. 3 in its substantive aspect.
No violation of 5(1) by the applicant’s detention in Greece upon removal from Germany. However, there was a violation of art. 5(4)
due to the limited scope of review of the legality of his detention which had not included the disputed conditions of detention.

Irregular Migration and Border Detention
CJEU judgments on: art. all Art. Return
In Bandundu (#2) (C-143/24) the CJEU ruled that the reformulated question of C-203/23 (Bandundu (#1) was found inadmissible.

CJEU judgments on: art. 15(2)(b) Return
In Bouskoura (C-387/24) the CJEU ruled that art. 15 must be interpreted as not precluding national legislation which does not
require the competent judicial authority to order the release of a TCN, who is in detention pursuant to a measure adopted on the basis
of Directive 2008/115, on the ground that that person, whose detention had initially been ordered pursuant to a measure adopted on
the basis of Regulation No 604/2103, had not been released immediately after a finding that that latter measure had become
unlawful.

CJEU Judgments on: art. 5+13(1) Return
In Ararat (C-156/23) the CJEU ruled that art. 5 must be interpreted as requiring an administrative authority which rejects an
application for a residence permit based on national law and, consequently, finds that the TCN concerned is staying illegally on the
territory of the MS in question, to ensure compliance with the principle of non-refoulement, by reviewing, in the light of that
principle, the return decision previously adopted against that national in the context of a procedure for international protection, the
suspension of which came to an end following such a rejection.
Art. 13(1) and (2) read in conjunction with art. 5 Return Dir. and with art. 19(2) and art. 47 of the Charter, must be interpreted as
requiring a national court which is requested to review the legality of an act whereby the competent national authority has rejected
an application for a residence permit provided for by national law, and, in so doing, has brought to an end the suspension of the
enforcement of a return decision previously adopted in the context of a procedure for international protection, to raise of its own
motion any infringement of the principle of non-refoulement resulting from the enforcement of the latter decision, on the basis of the
material in the file brought to its attention, as supplemented or clarified following adversarial proceedings.

CJEU judgments on: art. 6 Return Directive
In Kaduna (C-244/24) the CJEU ruled that art. 6 must be interpreted as precluding the issuing of a return decision to a TCN, who is
legally staying in the territory of a MS by virtue of the option exercised by that MS to grant temporary protection to that TCN,
before the date on which that protection ends, including where the effects of that decision are suspended until that date and where
that date is in the near future.

CJEU AG Conclusion on: art. 12 Unauthorized Entry
In Kinsa (C-460/23) the AG concluded that art. 1(1)(a) must be interpreted as meaning that the act by which a mother, a third-
country national, intentionally contributes to the unauthorised entry into the territory of a Member State of two members of her
family, namely her daughter and niece – who are minors over whom she has custody – by using false identity documents, constitutes
an offence.
It is for the referring court to carry out a specific examination of the proportionality of national legislation which provides for the
imposition, on anyone who facilitates unauthorised entry into national territory, of a custodial sentence of between two and six years
and a financial penalty of Euro 15.000 per person concerned, having regard, in particular, to the possibility of exonerating from
criminal liability persons whom are shown to have acted disinterestedly, out of altruism, compassion or solidarity, for humanitarian
reasons or because of family ties, or of adapting the system of penalties applicable to them.

ECtHR Judgments on: art. 5 ECHR
In Z.A. (30056/18) the ECtHR ruled on the issue that the applicant minor asylum seeker had been placed in the Röszke transit zone
for a period of 46 days which was not considered as a deprivation of liberty within the meaning of ECHR art. 5.

ECtHR Judgments on: art. 5(1)+5(4) ECHR
In M.H. (652/18) the ECtHR ruled on the issue that the applicants’ confinement in the Röszke and Tompa transit zones which, in
line with the ruling in R.R. a.o. v. Hungary, amounted to de facto deprivation of liberty which was considered arbitrary, lacking
sufficient legal safeguards, and with no ability to challenge the lawfulness of their detention effectively.

In T.S. & M.S. (15008/19) the ECtHR ruled on the issue that the detention of two unaccompanied minor asylum seekers for a period
of ten days was a violation.

In J.B. a.o. (1766/23) the ECtHR ruled on the detention of unaccompanied minor asylum seekers. According to art. 46, the Court
considered that general measures were called for as regards the independence of the Immigration Appeals Board when reviewing
detention as well as the issue of effective remedy to complain about conditions of detention.

ECtHR Judgments on: art. 5(1) ECHR
In G.H. (75727/17) the ECtHR ruled that Detention of the applicant following the rejection of his asylum application.
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(editorial continued)

Reception Conditions
ECtHR Judgments on: art. 3 ECHR
In Z.A. (30056/18) the ECtHR holds that Rejected as inadmissible because, given the applicant minor asylum seeker’s age and the
relatively short duration of his stay in the Röszke transit zone (46 days), that stay had not reached the minimum level of severity
required to be a violation of ECHR art. 3.

In J.B. a.o. (1766/23) the ECtHR ruled that Detention conditions of unaccompanied minor asylum seekers. No violation of art. 3
insofar as an adult asylum seeker was concerned. Violation of art. 13 in conjunction with art. 3 due to lack of effective remedy.
Violation of art. 5(1) and 5(4) in connection with detention of the minor applicants.

In M.A. a.o. (15192/20) the ECtHR ruled that Living and detention conditions of two minor asylum seekers; no violation of art. 3 in
a period during which the authorities had not been made aware that the applicants were minors. Violation of art. 5(1) and 5(4) by the
detention of the applicants for a period of ten days.

In M.A. a.o. (15192/20) the ECtHR ruled that Living conditions of minor asylum seekers, one adult with health issues and a couple
with small children in the Samos and Chios RICs (Reception and Identification Centres); violation of art. 34 in connection with the
failure of Greek authorities to timely comply with interim measure under Rule 39.

In M.H. (652/18) the ECtHR ruled that Violation of art. 3 due to the living conditions in the Röszke and Tompa transit zones. Cases
concern asylum seeking minors who had been made to stay for almost three months in an institution with prison-type elements,
without sufficient adult supervision or support and without appropriate educational and recreational activities. Case 18581/19
concerns an adult asylum seeker, who had been given no food during almost two days.

In T.A. a.o. (15293/20) the ECtHR ruled that the living conditions for unaccompanied minor asylum seekers in the Samos RIC
(Reception and Identification Centre) for periods between September 2019 and May 2020. The Court considered these conditions
incompatible with the Convention standards for any individual, let alone for extremely vulnerable minors.

In T.S. & M.S. (15008/19) the ECtHR ruled that the living and detention conditions of two minor asylum seekers were no violation
of art. 3 in a period during which the authorities had not been made aware that the applicants were minors.

Responsibility Sharing
ECtHR Judgments on: art. 3 ECHR
In H.T. (13337/19) the ECtHR holds that Violation of art. 3 in its procedural aspect by Germany’s immediate removal of a Syrian
asylum seeker to Greece under a bilateral administrative arrangement. There had been a lack of individualised risk assessment by the
German authorities and no individual assurance. The applicant’s detention conditions in Greece constituted a violation of art. 3 in its
substantive aspect.

=.=
Nijmegen, 23 December 2024, Carolus Grütters
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N E A I S 2024/4
1.1: Qualification for Protection: Adopted Measures

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004L0083
On minimum standards for the qualification and status of third country nationals or stateless persons as refugees or as persons

OJ 2004 L 304/12

CJEU judgments
CJEU (GC) 17 Feb. 2009 C-465/07 Elgafaji 2(e)+15(c)
CJEU (GC) 2 Mar. 2010 C-175/08 Salahadin Abdulla a.o. 2(c)+11+14
CJEU (GC) 17 June 2010 C-31/09 Bolbol 12(1)(a)
CJEU (GC) 9 Nov. 2010 C-57/09 B. & D. 12(2)(b)+(c)
CJEU (GC) 5 Sep. 2012 C-71/11 Y. & Z. 2(c)+9(1)(a)
CJEU 22 Nov. 2012 C-277/11 M.M. 4(1)
CJEU (GC) 19 Dec. 2012 C-364/11 El Kott a.o. 12(1)(a)
CJEU 7 Nov. 2013 C-199/12 X., Y., Z 9(1)(a)+10(1)(d)
CJEU 30 Jan. 2014 C-285/12 Diakite 15(c)
CJEU 8 May 2014 C-604/12 H.N. all Art.
CJEU 17 July 2014 C-481/13 Qurbani 14(6)
CJEU (GC) 2 Dec. 2014 C-148/13 A., B., C. 4
CJEU (GC) 18 Dec. 2014 C-542/13 M’Bodj 28+29
CJEU (GC) 18 Dec. 2014 C-562/13 Abdida 15(b)
CJEU 26 Feb. 2015 C-472/13 Shepherd 9(2)+12(2)
CJEU 24 June 2015 C-373/13 T. 21(2)+(3)
CJEU (GC) 31 Jan. 2017 C-573/14 Lounani 12(2)(c)+12(3)
CJEU 9 Feb. 2017 C-560/14 M. 4
CJEU (GC) 24 Apr. 2018 C-353/16 M.P. 2(e)+15(b)
CJEU 20 Jan. 2021 C-255/19 Home dpt / O.A. (UK) 2(e)+7+11
CJEU 29 June 2023 C-756/21 X. / IPAT (IE) 4(1)+4(5)(e)
See further: § 1.3

Directive 2004/83 

impl. date 10 Oct. 2006

1 Qualification for Protection

1.1 Qualification for Protection: Adopted Measures























*
Replaced by Dir. 2011/95 Qualification II*

measures sorted in alphabetical order
case law sorted in chronological order

Qualification I

Newsletter on European Asylum Issues – for JudgesNEAIS 2024/4 (Dec.) 5



N E A I S 2024/4
1.1: Qualification for Protection: Adopted Measures

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32011L0095
Revised directive on standards for the qualification of third-country nationals or stateless persons as beneficiaries of
international protection

OJ 2011 L 337/9

CJEU judgments
CJEU (GC) 1 Mar. 2016 C-443/14 Alo & Osso 33+29
CJEU 25 Jan. 2018 C-473/16 F. 4
CJEU 13 Sep. 2018 C-369/17 Shajin Ahmed 17(1)(b)
CJEU 4 Oct. 2018 C-652/16 Ahmedbekova 4+3
CJEU 21 Nov. 2018 C-713/17 Ayubi 29
CJEU (GC) 14 May 2019 C-391/16 M. a.o. 14(4)+(6)
CJEU 23 May 2019 C-720/17 Bilali 19
CJEU 19 Nov. 2020 C-238/19 E.Z. 9(2)+(3)
CJEU 13 Jan. 2021 C-507/19 Germany / X.T. (DE) 12(1)(a)
CJEU 10 June 2021 C-901/19 C.F. & D.N. / Germany 2(f)+15(c)
CJEU 9 Sep. 2021 C-768/19 S.E. / Germany 2(j)+11
CJEU 26 Oct. 2021 C-456/21 E. & F. / Stscr (NL) 10(1)(d)
CJEU 28 Oct. 2021 C-462/20 ASGI 29
CJEU (GC) 9 Nov. 2021 C-91/20 L.W. 3+23(2)
CJEU (GC) 22 Feb. 2022 C-483/20 X.X.X.X. 23(2)
CJEU 3 Mar. 2022 C-349/20 N.B. & A.B. 12(1)(a)
CJEU 22 Sep. 2022 C-159/21 G.M. / Aliens Police (HU) 17(1)(b)
CJEU 12 Jan. 2023 C-280/21 P.I. / Migracijos (LT) 10(1)(e)+10(2)
CJEU 6 July 2023 C-663/21 A.A. / Bundesamt Asyl (AT) 14(4)(b)
CJEU 6 July 2023 C-8/22 X.X.X. 14(4)(b)
CJEU 6 July 2023 C-402/22 M.A. 14(4)(b)
CJEU 21 Sep. 2023 C-151/22 S. & A. / Stscr (NL) 10(1)(e)+4(3)-(5)
CJEU 5 Oct. 2023 C-294/22 S.W. 12(1)(a)
CJEU 9 Nov. 2023 C-125/22 X. & Y. / Stscr (NL) 15(b)+(c)
CJEU 23 Nov. 2023 C-374/22 X.X.X. 2(j)+23
CJEU 23 Nov. 2023 C-614/22 X.X.X. 23
CJEU (GC) 16 Jan. 2024 C-621/21 W.S. 17
CJEU 29 Feb. 2024 C-222/22 J.F. / Bundesamt (AT) 5(3)
CJEU (GC) 11 June 2024 C-646/21 K. & L. / Stscr (NL) 10(1)(d)
CJEU 18 June 2024 C-352/22 Hamm 21(1)
CJEU 27 Aug. 2024 C-551/23 Cassen 13
CJEU 12 Sep. 2024 C-352/23 Changu 2(h)+3
CJEU pending cases
CJEU AG 9 Nov. 2023 C-608/22 Femmes Afghanes 9(1)(b)+4(3)
CJEU AG 27 June 2024 C-123/23 Khan Yunis 33(2)(d)
CJEU AG 6 June 2024 C-158/23 Keren 34
CJEU AG 5 Sep. 2024 C-217/23 Laghman 10(1)(d)
CJEU (pending) C-454/23 K.A.M. 14(4)(a)+12
CJEU (pending) C-63/24 Galte 12(2)(b)
CJEU (pending) C-349/24 Nuratau 3
See further: § 1.3

Directive 2011/95 

impl. date 22 Dec. 2013










































*
Recast of Dir. 2004/83 Qualification I*

Qualification II

UK, IRL opt out

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32024R1347
On standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection,
for a uniform status for refugees or for persons eligible for subsidiary protection and for the content of the protection granted

Regulation 2024/1347 

impl. date 1 July 2026
Amending Dir. 2003/109 Long-Term Residence
Repealing Dir. 2011/95 Qualification Dir. II

*

Qualification Reg. 1

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32010R0439
On the European Asylum Support Office

OJ 2010 L 132/11

Regulation 439/2010 

impl. date 8 June 2010*
Repealed by Reg. 2303/2021 on EUAA*

EASO

UK, IRL opt in
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N E A I S 2024/4
1.1: Qualification for Protection: Adopted Measures

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32021R2303
On the European Union Agency for Asylum

OJ 2021 L 468/1

Regulation 2021/2303 

*

Repeals Regulation 439/2010 on EASO*

EU Asylum Agency

DK opt out
IRL opt in: 20 Aug. 2023

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32001L0055
On minimum standards for giving temporary protection in the event of a mass influx of displaced persons

OJ 2001 L 212/12

CJEU judgments
CJEU 19 Dec. 2024 C-244/24 Kaduna 4+7(1)
CJEU pending cases
CJEU (pending) C-753/23 Krasiliva 8+11
See further: § 1.3

Directive 2001/55 





*
Council implementing Decision 2022/382*
Due to the invasion of Russian armed forces in Ukraine on 24 Feb. 2022, the Council has established the existence of a
mass influx of displaced persons within the meaning of Art. 5 TPDir on 4 March 2022.
* This is formalised in Council Implementing Decision 2022/32 stating that de validity of the TPDir is at least until 4
March 2023.
* During the Council meeting of 13/14 October 2022, the Council announced that the Temporary Protection Directive
would be extended, in conformity with Art. 4(1) for a period of 12 months until 4 March 2024.
* During the Council meeting of 28 September 2023, the Council agreed to extend the temporary protection from 4 March
2024 to 4 March 2025.

New

Temporary Protection
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N E A I S 2024/4
1.1: Qualification for Protection: Adopted Measures

https://echr.coe.int/Pages/home.aspx?p=basictexts&c=#n1359128122487_pointer

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

ETS 005

ECtHR Judgments
ECtHR 7 July 1989 14038/88 Soering v UK 3
ECtHR 20 Mar. 1991 15576/89 Cruz Varas v SE 3
ECtHR 30 Oct. 1991 13163/87 Vilvarajah v UK 3
ECtHR (GC) 15 Nov. 1996 22414/93 Chahal v UK 3
ECtHR (GC) 27 Apr. 1997 24573/94 H.L.R. v FR 3
ECtHR 17 Feb. 2004 58510/00 Venkadajalasarma v NL 3
ECtHR 5 July 2005 2345/02 Said v NL 3
ECtHR 22 June 2006 24245/03 D. v TR 3
ECtHR 11 Jan. 2007 1948/04 Salah Sheekh v NL 3
ECtHR 17 July 2008 25904/07 N.A. v UK 3
ECtHR 20 July 2010 23505/09 N. v SE 3
ECtHR 17 Jan. 2012 8139/09 Othman v UK 3
ECtHR (GC) 23 Feb. 2012 27765/09 Hirsi Jamaa v IT 3
ECtHR (GC) 23 Feb. 2012 27765/09 Hirsi Jamaa v IT 3
ECtHR (GC) 23 Feb. 2012 27765/09 Hirsi Jamaa v IT 3
ECtHR 10 Apr. 2012 24027/07 Babar Ahmad v UK 3
ECtHR 15 May 2012 52077/10 S.F. v SE 3
ECtHR 29 Jan. 2013 60367/10 S.H.H. v UK 3
ECtHR 28 Mar. 2013 2964/12 I.K. v AT 3
ECtHR 9 Apr. 2013 70073/10 H. & B. v UK 3
ECtHR 16 Apr. 2013 17299/12 Aswat v UK 3
ECtHR 18 Apr. 2013 18372/10 Mo.M. v FR 3
ECtHR 30 May 2013 25393/10 Rafaa v FR 3
ECtHR 27 June 2013 71680/10 A.G.A.M. v SE 3
ECtHR 5 Sep. 2013 61204/09 I. v SE 3
ECtHR 5 Sep. 2013 886/11 K.A.B. v SE 3
ECtHR 19 Sep. 2013 10466/11 R.J. v FR 3
ECtHR 3 Dec. 2013 28127/09 Ghorbanov a.o. v TR 3
ECtHR 19 Dec. 2013 48866/10 T.A. v SE 3
ECtHR 19 Dec. 2013 1231/11 T.H.K. v SE 3
ECtHR 19 Dec. 2013 7974/11 N.K. v FR 3
ECtHR 19 Dec. 2013 11161/11 B.K.A. v SE 3
ECtHR 7 Jan. 2014 58802/12 A.A. (#1) v CH 3
ECtHR 27 Feb. 2014 35/10 Zarmayev v BE 3
ECtHR 3 Apr. 2014 68519/10 A.A.M. v SE 3
ECtHR 17 Apr. 2014 20110/13 Ismailov v RU 3
ECtHR 17 Apr. 2014 39093/13 Gayratbek Saliyev v RU 3
ECtHR 3 July 2014 71932/12 Mohammadi v AT 3
ECtHR 8 July 2014 58363/10 M.E. v DK 3
ECtHR 24 July 2014 34098/11 A.A. a.o. v SE 3
ECtHR 4 Sep. 2014 17897/09 M.V. & M.T. v FR 3
ECtHR 4 Sep. 2014 140/10 Trabelsi v BE 3
ECtHR 18 Nov. 2014 52589/13 M.A. v CH 3
ECtHR 11 Dec. 2014 74759/13 Fozil Nazarov v RU 3
ECtHR 15 Jan. 2015 18039/11 A.A. v FR 3
ECtHR 15 Jan. 2015 68900/13 Eshonkulov v RU 3
ECtHR 15 Jan. 2015 80086/13 A.F. v FR 3
ECtHR 26 Feb. 2015 1412/12 M.T. v SE 3
ECtHR (GC) 8 Apr. 2015 49341/10 W.H. v SE 3
ECtHR (GC) 8 Apr. 2015 71398/12 M.E. v SE 3
ECtHR 18 June 2015 4455/14 L.O. v FR 3
ECtHR 1 Sep. 2015 76100/13 M.K. v FR 3

impl. date






















































*
art. 3: Prohibition of Torture, Inhuman or Degrading Treatment or Punishment
art. 2: Right to Life

*

ECHR Non-Refoulement

art. 3 (qual.)
art. 2 (qual.)
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N E A I S 2024/4
1.1: Qualification for Protection: Adopted Measures

ECtHR 10 Sep. 2015 4601/14 R.H. v SE 3
ECtHR 15 Oct. 2015 40081/14 L.M. a.o. v RU 2+3
ECtHR 1 Dec. 2015 17724/14 Tadzhibayev v RU 3
ECtHR 12 Jan. 2016 13442/08 A.G.R. v NL 3
ECtHR 19 Jan. 2016 58689/12 M.D. & M.A. v BE 3
ECtHR 19 Jan. 2016 27081/13 Sow v BE 3
ECtHR (GC) 23 Mar. 2016 43611/11 F.G. v SE 3
ECtHR 10 May 2016 49867/08 Babajanov v TR 3
ECtHR 7 June 2016 7211/06 R.B.A.B. v NL 3
ECtHR 16 June 2016 34648/14 R.D. v FR 3
ECtHR 26 July 2016 14348/15 U.N. v RU 3
ECtHR (GC) 23 Aug. 2016 59166/12 J.K. a.o. v SE 3
ECtHR (GC) 13 Dec. 2016 41738/10 Paposhvili v BE 3
ECtHR 26 Jan. 2017 16744/14 X. v CH 3
ECtHR 14 Feb. 2017 52722/15 S.K. v RU 3
ECtHR 28 Mar. 2017 20669/13 S.M. v FR 3
ECtHR 16 May 2017 15993/09 M.M. v NL 3
ECtHR 30 May 2017 50364/14 N.A. v CH 3+2
ECtHR 20 June 2017 41282/16 M.O. v CH 3
ECtHR 11 July 2017 43538/11 E.P. v NL 3
ECtHR 7 Nov. 2017 58182/14 K.I. v RU 3
ECtHR 7 Nov. 2017 31189/15 T.M. a.o. v RU 3
ECtHR 7 Nov. 2017 54646/17 X. v DE 3
ECtHR 19 Dec. 2017 60342/16 A. v CH 3+2
ECtHR 9 Jan. 2018 36417/16 X. v SE 3
ECtHR 18 Jan. 2018 21417/17 I.K. v CH 3
ECtHR 1 Feb. 2018 9373/15 M.A. v FR 3
ECtHR 19 Apr. 2018 46240/15 A.S. v FR 3
ECtHR 10 July 2018 14319/17 X. v NL 3
ECtHR 4 Sep. 2018 17675/18 Saidami v DE 3
ECtHR 23 Oct. 2018 61689/16 A.N. a.o. v RU 3
ECtHR 21 May 2019 36321/16 O.O. v RU 3
ECtHR 11 June 2019 35332/17 S.S. v RU 3+5(4)
ECtHR 8 Oct. 2019 30261/17 R.K. v RU 3
ECtHR 8 Oct. 2019 65122/17 S.B. v RU 3
ECtHR 10 Oct. 2019 34016/18 O.D. v BG 3+13
ECtHR 5 Nov. 2019 32218/17 A.A. (#2) v CH 3
ECtHR 14 Nov. 2019 25244/18 N.A. v FI 3+2
ECtHR 3 Dec. 2019 29343/18 N.M. v RU 3
ECtHR 14 Jan. 2020 75953/16 D. a.o. v RO 2
ECtHR 20 Feb. 2020 5115/18 M.A. a.o. v BG 2
ECtHR 25 Feb. 2020 68377/17 A.S.N. v NL 3
ECtHR 2 June 2020 49773/15 S.A. v NL 3
ECtHR 16 June 2020 6040/17 M.R. v CH 2+3
ECtHR 15 Apr. 2021 5560/19 K.I. v FR 3
ECtHR 24 June 2021 59687/17 Khatchaturov 3
ECtHR 22 July 2021 39126/18 E.H. v FR 3+13
ECtHR 14 Sep. 2021 71321/17 M.D. a.o. v RU 3+2+5(1)+5(4)
ECtHR (GC) 7 Dec. 2021 57467/15 Savran v DK 3
ECtHR (GC) 7 Dec. 2021 57467/15 Savran v DK 3
ECtHR 22 Mar. 2022 55978/20 T.K. a.o. v LT 3
ECtHR 29 Mar. 2022 45761/18 N.K. v RU 3+5(4)+34
ECtHR 29 Apr. 2022 28492/15 Khasanov v RU 3
ECtHR 29 Apr. 2022 28492/15 Khasanov v RU 3
ECtHR 21 June 2022 40462/16 M.N. a.o. v TR 3
ECtHR 21 June 2022 1557/19 Akkad v TR 3+5+13
ECtHR 14 Sep. 2022 49857/20 R. v FR 3
ECtHR 6 Oct. 2022 18207/21 S. v FR 3
ECtHR 15 June 2023 37550/22 Iquioussen v FR 3
ECtHR 29 June 2023 9839/22 Bijan Balahan v SE 3
ECtHR 13 July 2023 4677/20 A.A. v SE 3






























































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N E A I S 2024/4
1.1: Qualification for Protection: Adopted Measures

ECtHR 13 July 2023 13869/22 Carvajal Barrios v ES 3
ECtHR 24 Oct. 2023 23048/19 A.M.A. v NL 3
ECtHR 5 Dec. 2023 30919/20 H.A. v UK 3
ECtHR 15 Feb. 2024 53254/20 U. v FR 3
ECtHR 19 Mar. 2024 27584/20 K.J. a.o. v RU 2+3+5
ECtHR 16 Apr. 2024 9568/22 F.O. & G.H. v BE 3
ECtHR 18 Apr. 2024 14997/19 S.N. v FR 3
ECtHR 18 Apr. 2024 48932/20 V. v FR 3+2
ECtHR 7 May 2024 22283/21 A.D. a.o. v SE 3
ECtHR 22 Oct. 2024 9577/21 Y. a.o. v CH 2+3
ECtHR 12 Nov. 2024 56390/21 M.I. v CH 3
See further: § 1.3













New
New

https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf

Convention on the Rights of the Child

1577 UNTS 27531

CtRC Views
CtRC 25 Jan. 2018 C/77/D/3/2016 K.Y.M. 3
CtRC 4 Feb. 2021 C/86/D/51/2018 A.B. 3+19+22
CtRC 4 Feb. 2021 C/86/D/76/2019 R.Y.S. 3+8+12+16+20+22+27
CtRC 31 May 2021 C/87/D/86/2019 G.R. a.o. 3+6+24+37
CtRC 22 Sep. 2021 C/88/D/95/2019 M.K.A.H. 3+6+12+16+22+27+28
CtRC 10 Feb. 2022 C/89/D/74/2019 K.S. & M.S. 3
CtRC 1 June 2022 C/90/D/99/2019 S.K. 3
See further: § 1.3

impl. date 2 Sep. 1990









*
art. 3: Best interests of the child
Optional Communications Protocol that allows for individual complaints entered into force 14-4-2014

*

CRC Best Interests of the Child

art. 3 (qual.)

https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf

Convention on the Elimination of All Forms of Discrimination against Women

1249 UNTS 20378

CtEDAW Views
CtEDAW 15 May 2023 C/85/D/173/2021 Bandboni 2+3+5+16
See further: § 1.3

impl. date 3 Sep. 1981



*
Art. 2: condemnation of discrimination against women in all its forms and agreement to pursue by all appropriate means
and without delay a policy of eliminating discrimination against women.

*

CEDAW Discrimination against Women

art. 2
art. 3
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N E A I S 2024/4
1.1: Qualification for Protection: Adopted Measures

https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf

UN Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment

1465 UNTS 85

CtAT Views
CtAT 15 Nov. 1996 C/17/D/43/1996 Tala 3
CtAT 24 May 2005 C/34/D/233/2003 Agiza 3
CtAT 22 Jan. 2007 C/37/D/279/2005 C.T. and K.M. 3
CtAT 1 May 2007 C/38/D/281/2005 E.P. 3
CtAT 11 May 2007 C/38/D/300/2006 Tebourski 3
CtAT 19 Nov. 2010 C/45/D/373/2009 Aytulun 3
CtAT 30 Nov. 2010 C/45/D/339/2008 Said Amini 3
CtAT 26 May 2011 C/46/D/336/2008 Harminder Singh Khalsa 3
CtAT 21 Nov. 2011 C/47/D/381/2009 Faragollah a.o. 3
CtAT 23 May 2012 C/48/D/391/2009 M.A.M.A. a.o. 3
CtAT 23 Nov. 2012 C/49/D/385/2009 M.A.F. a.o. 3+22
CtAT 23 Nov. 2012 C/49/D/432/2010 H.K. 3
CtAT 21 May 2013 C/50/D/431/2010 Y. 3
CtAT 31 May 2013 C/50/D/439/2010 M.B. 3
CtAT 31 May 2013 C/50/D/467/2011 Y.B.F. a.o. 3
CtAT 17 Dec. 2013 C/51/D/387/2009 Dewage 3
CtAT 4 May 2015 C/54/D/490/2012 E.K.W. 3
CtAT 20 Nov. 2015 C/56/D/613/2014 F.B. 3
CtAT 1 May 2017 C/60/D/623/2014 N.K. 3
CtAT 23 Apr. 2019 C/66/D/776/2016 X & Y 3+22
CtAT 24 Apr. 2019 C/66/D/729/2016 I.A. 3
CtAT 3 May 2019 C/66/D/757/2016 M.J.S. 3+22
CtAT 6 May 2019 C/66/D/829/2017 C.F.T. 3+22
CtAT 2 Aug. 2019 C/67/D/816/2017 X., Y. a.o. 3
CtAT 2 Aug. 2019 C/68/D/857/2017 Cevdet Ayaz 3+15
CtAT 5 Aug. 2019 C/67/D/775/2016 X. 3
CtAT 5 Dec. 2019 C/68/D/863/2018 X 3
CtAT 5 Dec. 2019 C/68/D/882/2018 Flor A.C. Paillalef 3+22
CtAT 6 Dec. 2019 C/68/D/860/2018 T.M. 3
CtAT 27 July 2021 C/71/D/790/2016 D.Z. 3
CtAT 12 Nov. 2021 C/72/D/916/2019 Y. 3
CtAT 12 Nov. 2021 C/72/D/1000/2020 P.S. 3
CtAT 19 Nov. 2021 C/72/D/824/2017 D.B. 3
CtAT 24 Nov. 2021 C/72/D/918/2019 A.A. 3
CtAT 22 Apr. 2022 C/73/D/862/2018 T.B. 3
CtAT 28 Apr. 2022 C/73/D/872/2018 Yacob Berhane 3
CtAT 28 Apr. 2022 C/73/D/881/2018 K.M. 3
CtAT 28 Apr. 2022 C/73/D/914/2019 T.A. 3
CtAT 21 July 2022 C/74/D/954/2019 F.K.M. 3
CtAT 22 July 2022 C/74/D/887/2018 A.Y. 3
CtAT 27 July 2022 C/74/D/905/2018 A. & B. 3
CtAT 27 July 2022 C/74/D/949/2019 A.S. 3
CtAT 11 Nov. 2022 C/75/D/1081/2021 X. & Y. 3
CtAT 25 Jan. 2023 C/92/D/130/2020 S.E.M.A. 3+8+12+20+37
CtAT 21 Apr. 2023 C/76/D/984/2020 Nijimbere 3
CtAT 21 Apr. 2023 C/76/D/1044/2020 N.U. 3
CtAT 9 May 2023 C/76/D/1018/2020 K.R. 3+14+16
CtAT 27 July 2023 C/77/D/1016/2020 O.R. 3
CtAT 30 May 2011 C/46/D/319/2007 Nirmal Singh 3+22
CtAT 8 July 2011 C/46/D/379/2009 Bakatu-Bia 3
CtAT 8 July 2011 C/46/D/379/2009 Bakatu-Bia 3
CtAT 1 June 2012 C/48/D/343/2008 Kalonzo 3
CtAT 5 Nov. 2012 C/49/D/416/2010 Ke Chun Rong 3
CtAT 7 Nov. 2013 C/51/D/438/2010 M.A.H. & F.H. 3

impl. date
























































*
art. 3: Protection against Refoulement*

CAT Non-Refoulement

art. 3 (qual.)
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N E A I S 2024/4
1.1: Qualification for Protection: Adopted Measures

CtAT 3 Aug. 2018 C/64/D/742/2016 A.N. 3
CtAT 6 Dec. 2018 C/65/D/758/2016 Harun 3+14+16
CtAT 7 Dec. 2018 C/65/D/811/2017 M.G. 3+16
CtAT 9 May 2024 C/79/D/1096/2021 N.A. 3
See further: § 1.3






https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf

International Covenant on Civil and Political Rights

999 UNTS 14668

HRC Views
HRC 11 May 2010 C/98/D/1544/2007 Hamida 7
HRC 25 Mar. 2011 C/101/D/1763/2008 Ernst Sigan Pillai a.o. 7
HRC 22 July 2011 C/102/D/1564/2007 X.H.L. 7+24
HRC 16 July 2015 C/114/D/2370/2014 A.H. 7
HRC 22 Mar. 2018 C/122/D/2595/2015 A.A. 7
HRC 26 Mar. 2018 C/122/D/2642/2015 S. 7+9
HRC 26 Mar. 2018 C/122/D/2753/2016 C.L. & Z.L. 7+6
HRC 9 July 2018 C/123/D/2328/2014 H.A. 7+6
HRC 16 July 2018 C/123/D/2423/2014 K.H. 7+6
HRC 18 Oct. 2018 C/124/D/2734/2016 Fahmo M. Hussein 7
HRC 14 Mar. 2019 C/125/D/2345/2014 M.M. 7+6+13+14
HRC 14 Mar. 2019 C/125/D/2494/2014 S.F. 7+6
HRC 13 Mar. 2020 C/128/D/3032/2017 J.I. 7
HRC 13 Mar. 2020 C/128/D/3300/2019 A.E. 7
HRC 14 July 2022 C/135/D/2926/2017 Wahaj Ali a.o. 24
HRC 16 Mar. 2023 C/137/D/2858/2016 Elezaj 7+6
HRC 13 Oct. 2021 C/133/D/2796/2016 Zabayo 7+24
HRC 15 Mar. 2022 C/134/D/2632/2015 O. a.o. 7+2
HRC 21 July 2022 C/135/D/3017/2017 A.B. a.o. 7+13
HRC 25 Oct. 2022 C/136/D/2754/2016 J.S.K.N. 2+26
HRC 22 July 2015 C/114/D/2360/2014 Warda Osman Jasin 7
HRC 22 July 2015 C/114/D/2360/2014 Warda Osman Jasin 7
HRC 15 Dec. 2016 C/118/D/2608/2015 R.A.A. & M. 7
HRC 7 Nov. 2017 C/121/D/2770/2016 O.A. 7+24
HRC 13 July 2018 C/123/D/2575/2015 Bayush A. Araya 7
See further: § 1.3

impl. date



























*
art. 7: Prohibition of torture or cruel, inhuman or degrading treatment or punishment*

ICCPR Prohibition of Torture

art. 7 (qual.)

1.2 Qualification for Protection: Proposed Measures

nothing to report*
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N E A I S 2024/4
1.3.1: Qualification for Protection: Jurisprudence: CJEU Judgments

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-148/13

1.3 Qualification for Protection: Jurisprudence



1.3.1 CJEU Judgments on Qualification for Protection

interpr. of  Dir. 2004/83 Qualification I Art. 4

CJEU (GC) 2 Dec. 2014, C-148/13 A., B., C.

*

Art 4(3)(c) must be interpreted as precluding, in the context of the assessment by the competent national authorities,
acting under the supervision of the courts, of the facts and circumstances concerning the declared sexual orientation of
an applicant for asylum, whose application is based on a fear of persecution on grounds of that sexual orientation, the
statements of that applicant and the documentary and other evidence submitted in support of his application being
subject to an assessment by those authorities, founded on questions based only on stereotyped notions concerning
homosexuals. Art 4 must be interpreted as precluding, in the context of that assessment, the acceptance by those
authorities of evidence such as the performance by the applicant for asylum concerned of homosexual acts, his
submission to ‘tests’ with a view to establishing his homosexuality or, yet, the production by him of films of such acts.

*

case law sorted in alphabetical order

ref. from Raad van State, Netherlands, 20 Mar. 2013

EU:C:2014:2406
AG 17 July 2014 EU:C:2014:2111

* joined cases: C-148/13 + C-149/13  +  C-150/13

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-663/21

interpr. of  Dir. 2011/95 Qualification II Art. 14(4)(b)

CJEU 6 July 2023, C-663/21 A.A. / Bundesamt Asyl (AT)

*

Art. 14(4)(b) QDir II must be interpreted as meaning that the application of that provision is conditional on the
competent authority establishing that the revocation of refugee status constitutes a proportionate measure having regard
to the danger posed by the TCN concerned to a fundamental interest of the society of the MS in which that TCN is
present. To that end, that competent authority must balance that danger against the rights which must be guaranteed, in
accordance with that directive, to persons fulfilling the substantive conditions of Art. 2(d) of that directive, without,
however, that competent authority also being required to verify that the public interest in the return of that TCN to his or
her country of origin outweighs that TCN’s interest in the continuation of international protection, in the light of the
extent and nature of the measures to which that TCN would be exposed if he or she were to return to his or her country of
origin.

*
ref. from Verwaltungsgerichtshof, Austria, 20 Oct. 2021

EU:C:2023:540
AG 16 Feb. 2023 EU:C:2023:114

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-562/13

interpr. of  Dir. 2004/83 Qualification I Art. 15(b)

CJEU (GC) 18 Dec. 2014, C-562/13 Abdida

*

Although the CJEU was asked to interpret art 15(b) of the QD, the Court ruled on another issue related to the Returns
Directive. To be read in close connection with C-542/13 [M’bodj] ruled on the same day by the same composed CJEU. It
is clear from par 27, 41, 45 and 46 of the judgment in M’Bodj (C-542/13) that Art. 2(c) and (e), 3 and 15 of Dir. 2004/83
are to be interpreted to the effect that applications submitted under that national legislation do not constitute applications
for international protection within the meaning of Art. 2(g) of that directive. It follows that the situation of a TCN who
has made such an application falls outside the scope of that directive, as defined in Art. 1 thereof.

*
ref. from Court du Travail de Bruxelles, Belgium, 21 Oct. 2013

EU:C:2014:2453
AG 4 Sep. 2014 EU:C:2014:2167

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-652/16

interpr. of  Dir. 2011/95 Qualification II Art. 4+3

CJEU 4 Oct. 2018, C-652/16 Ahmedbekova

*

Article 4 must be interpreted as meaning that, in carrying out the assessment of an application for international
protection on an individual basis, account must be taken of the threat of persecution and of serious harm in respect of a
family member of the applicant for the purpose of determining whether the applicant is, because of his family tie to the
person at risk, himself exposed to such a threat.
Article 3 must be interpreted as permitting a MS, when granting international protection to a family member pursuant to
the system established by that directive, to provide for an extension of the scope of that protection to other family
members, provided that they do not fall within the scope of a ground for exclusion laid down in Article 12 and that their
situation is, due to the need to maintain family unity, consistent with the rationale of international protection.

*
ref. from Administrativen sad Sofia-grad, Bulgaria, 19 Dec. 2016

EU:C:2018:801
AG 28 June 2018 EU:C:2018:514
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N E A I S 2024/4
1.3.1: Qualification for Protection: Jurisprudence: CJEU Judgments

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-443/14

interpr. of  Dir. 2011/95 Qualification II Art. 33+29

CJEU (GC) 1 Mar. 2016, C-443/14 Alo & Osso

*

A residence condition imposed on a beneficiary of subsidiary protection status, such as the conditions at issue in the main
proceedings, constitutes a restriction of the freedom of movement guaranteed by that article, even when it does not
prevent the beneficiary from moving freely within the territory of the Member State that has granted the protection and
from staying on a temporary basis in that territory outside the place designated by the residence condition.
Art. 29 and 33 must be interpreted as precluding the imposition of a residence condition, such as the conditions at issue
in the main proceedings, on a beneficiary of subsidiary protection status in receipt of certain specific social security
benefits, for the purpose of achieving an appropriate distribution of the burden of paying those benefits among the
various institutions competent in that regard, when the applicable national rules do not provide for the imposition of such
a measure on refugees, third-country nationals legally resident in the MS concerned on grounds that are not
humanitarian or political or based on international law or nationals of that Member State in receipt of those benefits.
Art. 33 must be interpreted as not precluding a residence condition, such as the conditions at issue in the main
proceedings, from being imposed on a beneficiary of subsidiary protection status, in receipt of certain specific social
security benefits, with the objective of facilitating the integration of third-country nationals in the MS that has granted
that protection — when the applicable national rules do not provide for such a measure to be imposed on third-country
nationals legally resident in that MS on grounds that are not humanitarian or political or based on international law and
who are in receipt of those benefits — if beneficiaries of subsidiary protection status are not in a situation that is
objectively comparable, so far as that objective is concerned, with the situation of third-country nationals legally resident
in the MS concerned on grounds that are not humanitarian or political or based on international law, it being for the
referring court to determine whether that is the case.

*

ref. from Bundesverwaltungsgericht, Germany, 25 Sep. 2014

EU:C:2016:127
AG 6 Oct. 2015 EU:C:2015:665

* joined cases: C-443/14 + C-444/14

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-462/20
interpr. of  Dir. 2011/95 Qualification II Art. 29
CJEU 28 Oct. 2021, C-462/20 ASGI

*

Art. 29 must be interpreted as precluding national legislation which excludes third-country nationals from eligibility for a
card granted to families allowing access to discounts or price reductions when purchasing goods and services supplied
by public or private entities, if such a card comes within an assistance scheme established by the public authorities to
which recourse may be had by an individual who does not have resources sufficient to meet his or her own basic needs
and those of his or her family.

*
ref. from Tribunale di Milano, Italy, 14 Sep. 2020

EU:C:2021:894

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-713/17
interpr. of  Dir. 2011/95 Qualification II Art. 29
CJEU 21 Nov. 2018, C-713/17 Ayubi

*

Art. 29 precludes national legislation, which provides that refugees with a temporary right of residence in a MS are to be
granted social security benefits which are less than those received by nationals of that MS and refugees who have a
permanent right of residence in that MS. A refugee may rely on the incompatibility of legislation, with Art. 29(1) before
the national courts in order to remove the restriction on his rights provided for by that legislation.

*
ref. from Landesverwaltungsgericht Oberösterreich, Austria, 18 Dec. 2017

EU:C:2018:929

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-57/09

interpr. of  Dir. 2004/83 Qualification I Art. 12(2)(b)+(c)

CJEU (GC) 9 Nov. 2010, C-57/09 B. & D.

*

The fact that a person has been a member of an organisation (which, because of its involvement in terrorist acts, is on the
list forming the Annex to Common Position 2001/931/CFSP on the application of specific measures to combat terrorism)
and that that person has actively supported the armed struggle waged by that organisation, does not automatically
constitute a serious reason for considering that that person has committed ‘a serious non-political crime’ or ‘acts
contrary to the purposes and principles of the United Nations.

*

ref. from Bundesverwaltungsgericht, Germany, 10 Feb. 2013

EU:C:2010:661
AG 1 June 2010 EU:C:2010:302

* joined cases: C-57/09 + C-101/09

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-720/17

interpr. of  Dir. 2011/95 Qualification II Art. 19

CJEU 23 May 2019, C-720/17 Bilali

*

Art. 19(1) of QD II read in conjunction with Art. 16 must be interpreted as meaning that a Member State must revoke
subsidiary protection status if it granted that status when the conditions for granting it were not met, in reliance on facts
which have subsequently been revealed to be incorrect, and notwithstanding the fact that the person concerned cannot be
accused of having misled the Member State on that occasion.

*
ref. from Verwaltungsgerichtshof, Austria, 28 Dec. 2017

EU:C:2019:448
AG 24 Jan. 2019 EU:C:2019:63

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-31/09

interpr. of  Dir. 2004/83 Qualification I Art. 12(1)(a)

CJEU (GC) 17 June 2010, C-31/09 Bolbol

*

Right of a Palestinian stateless person to be recognised as a refugee on the basis of the second sentence of Art. 12(1)(a)*
ref. from Fővárosi Bíróság, Hungary, 26 Jan. 2009

EU:C:2010:351
AG 4 Mar. 2010 EU:C:2010:119
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-901/19

interpr. of  Dir. 2011/95 Qualification II Art. 2(f)+15(c)

CJEU 10 June 2021, C-901/19 C.F. & D.N. / Germany

*

Art. 15(c) QD II, must be interpreted as precluding the interpretation of national legislation according to which, where a
civilian is not specifically targeted by reason of factors particular to his or her personal circumstances, a finding of
serious and individual threat to that civilian’s life or person by reason of ‘indiscriminate violence in situations of …
armed conflict’, within the meaning of that provision, is subject to the condition that the ratio between the number of
casualties in the relevant area and the total number of individuals composing the population of that area reach a fixed
threshold.
Art. 15(c) QD II must be interpreted as meaning that, in order to determine whether there is a ‘serious and individual
threat’, within the meaning of that provision, a comprehensive appraisal of all the circumstances of the individual case,
in particular those which characterise the situation of the applicant’s country of origin, is required.
Thus, subsidiary protection can not be depending on a minimum number of civilian casualties and deaths in the country
of origin.

*
ref. from Verwaltungsgerichtshof Baden-Württemberg, Germany, 29 Nov. 2019

EU:C:2021:472
AG 11 Feb. 2021 EU:C:2021:116

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-551/23
interpr. of  Dir. 2011/95 Qualification II Art. 13
CJEU 27 Aug. 2024, C-551/23 Cassen

(deleted)

*

*
On the issue how to deal with an asylum request of a TCN who has already been granted international protection in
Greece but faces inhuman conditions in Greece.

*

ref. from Raad van State, Netherlands, 30 Aug. 2023

EU:C:2024:714

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-352/23
interpr. of  Dir. 2011/95 Qualification II Art. 2(h)+3
CJEU 12 Sep. 2024, C-352/23 Changu

*

The QD must be interpreted as not precluding a MS from granting a right to stay to a TCN for reasons which have no
connection with the general scheme and objectives of that directive, provided that that right to stay can be clearly
differentiated from the international protection granted under that directive.
See also Section on Return Dir.

*
ref. from Administrativen sad Sofia-grad, Bulgaria, 29 May 2023

EU:C:2024:748

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-285/12

interpr. of  Dir. 2004/83 Qualification I Art. 15(c)

CJEU 30 Jan. 2014, C-285/12 Diakite

*

On a proper construction of Art. 15(c) and the content of the protection granted, it must be acknowledged that an internal
armed conflict exists, for the purposes of applying that provision, if a State’s armed forces confront one or more armed
groups or if two or more armed groups confront each other. It is not necessary for that conflict to be categorised as
‘armed conflict not of an international character’ under international humanitarian law; nor is it necessary to carry out,
in addition to an appraisal of the level of violence present in the territory concerned, a separate assessment of the
intensity of the armed confrontations, the level of organisation of the armed forces involved or the duration of the
conflict.

*
ref. from Raad van State, Belgium, 7 June 2012

EU:C:2014:39
AG 18 July 2013 EU:C:2013:500

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-456/21
interpr. of  Dir. 2011/95 Qualification II Art. 10(1)(d)
CJEU 26 Oct. 2021, C-456/21 E. & F. / Stscr (NL)

withdrawn

*

*
Must Art. 10(1)(d) QD II be interpreted as meaning that western norms, values and actual conduct which third-country
nationals adopt while staying in the territory of the MS and participating fully in society for a significant part of the
phase of their lives in which they form their identity are to be regarded as a common background that cannot be changed
or characteristics that are so fundamental to identity that a person should not be forced to renounce them?

*

ref. from Rechtbank Den Haag (zp Den Bosch), Netherlands, 23 July 2021

EU:C:2021:901
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-238/19

interpr. of  Dir. 2011/95 Qualification II Art. 9(2)+(3)

CJEU 19 Nov. 2020, C-238/19 E.Z.

*

1. Article 9(2)(e) of Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on
standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection,
for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the protection
granted must be interpreted as not precluding, where the law of the State of origin does not provide for the possibility of
refusing to perform military service, that refusal from being established in a situation in which the person concerned has
not formalised his or her refusal through a given procedure and has fled his or her country of origin without presenting
himself or herself to the military authorities.
2. Article 9(2)(e) of Directive 2011/95 must be interpreted as meaning that, in respect of a conscript who refuses to
perform his or her military service in a conflict but who does not know what his or her future field of military operation
will be, in the context of all-out civil war characterised by the repeated and systematic commission of the crimes and acts
referred to in Article 12(2) of that directive by the army using conscripts, it should be assumed that the performance of
military service will involve committing, directly or indirectly, such crimes or acts, regardless of his or her field of
operation.
3. Article 9(3) of Directive 2011/95 must be interpreted as requiring there to be a connection between the reasons
mentioned in Article 10 of that directive and the prosecution and punishment referred to in Article 9(2)(e) of that
directive.
4. Article 9(2)(e) in conjunction with Article 9(3) of Directive 2011/95 must be interpreted as meaning that the existence
of a connection between the reasons mentioned in Article 2(d) and Article 10 of that directive and the prosecution and
punishment for refusal to perform the military service referred to in Article 9(2)(e) of that directive cannot be regarded
as established solely because that prosecution and punishment are connected to that refusal. Nevertheless, there is a
strong presumption that refusal to perform military service under the conditions set out in Article 9(2)(e) of that directive
relates to one of the five reasons set out in Article 10 thereof. It is for the competent national authorities to ascertain, in
the light of all the circumstances at issue, whether that connection is plausible.

*
ref. from Verwaltungsgericht Hannover, Germany, 20 Mar. 2019

EU:C:2020:945
AG 28 May  2020 EU:C:2020:404

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-364/11

interpr. of  Dir. 2004/83 Qualification I Art. 12(1)(a)

CJEU (GC) 19 Dec. 2012, C-364/11 El Kott a.o.

*

The cessation of protection or assistance from organs or agencies of the UN other than the UNHCR ‘for any reason’
includes the situation in which a person who, after actually availing himself of such protection or assistance, ceases to
receive it for a reason beyond his control and independent of his volition. It is for the competent national authorities of
the MS responsible for examining the asylum application made by such a person to ascertain, by carrying out an
assessment of the application on an individual basis, whether that person was forced to leave the area of operations of
such an organ or agency, which will be the case where that person’s personal safety was at serious risk and it was
impossible for that organ or agency to guarantee that his living conditions in that area would be commensurate with the
mission entrusted to that organ or agency.
The fact that a person is ipso facto ‘entitled to the benefits of the directive’ means that that MS must recognise him as a
refugee within the meaning of Article 2(c) of the directive and that person must automatically be granted refugee status,
provided always that he is not caught by Article 12(1)(b) or (2) and (3) of the directive.

*
ref. from Fővárosi Bíróság, Hungary, 11 July 2011

EU:C:2012:826
AG 13 Sep. 2012 EU:C:2012:569

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-465/07

interpr. of  Dir. 2004/83 Qualification I Art. 2(e)+15(c)

CJEU (GC) 17 Feb. 2009, C-465/07 Elgafaji

*

Art. 15(c) QD must be interpreted as meaning that the existence of a serious and individual threat to the life or person of
an applicant for subsidiary protection is not subject to the condition that that applicant adduce evidence that he is
specifically targeted by reason of factors particular to his personal circumstances. The existence of such a threat can
exceptionally be considered to be established where the degree of indiscriminate violence characterising the armed
conflict taking place (assessed by the competent national authorities before which an application for subsidiary
protection is made, or by the courts of a Member State to which a decision refusing such an application is referred)
reaches such a high level that substantial grounds are shown for believing that a civilian, returned to the relevant
country or, as the case may be, to the relevant region, would, solely on account of his presence on the territory of that
country or region, face a real risk of being subject to that threat.

*
ref. from Raad van State, Netherlands, 17 Oct. 2017

EU:C:2009:94
EU:C:2008:479
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-473/16

interpr. of  Dir. 2011/95 Qualification II Art. 4

CJEU 25 Jan. 2018, C-473/16 F.

*

Art. 4 must be interpreted as meaning that it does not preclude the authority responsible for examining applications for
international protection, or, where an action has been brought against a decision of that authority, the courts or tribunals
seized, from ordering that an expert’s report be obtained in the context of the assessment of the facts and circumstances
relating to the declared sexual orientation of an applicant, provided that the procedures for such a report are consistent
with the fundamental rights guaranteed by the Charter, that that authority and those courts or tribunals do not base their
decision solely on the conclusions of the expert’s report and that they are not bound by those conclusions when assessing
the applicant’s statements relating to his sexual orientation.
Art. 4 read in the light of Art. 7 of the Charter, must be interpreted as precluding the preparation and use, in order to
assess the veracity of a claim made by an applicant for international protection concerning his sexual orientation, of a
psychologist’s expert report, the purpose of which is, on the basis of projective personality tests, to provide an indication
of the sexual orientation of that applicant.

*
ref. from Szegedi Közigazgatási és Munkaügyi Bíróság, Hungary, 29 Aug. 2016

EU:C:2018:36
AG 5 Oct. 2017 EU:C:2017:739

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-159/21

interpr. of  Dir. 2011/95 Qualification II Art. 17(1)(b)

CJEU 22 Sep. 2022, C-159/21 G.M. / Aliens Police (HU)

*

See also details under Asylum Procedure
(...)
(3) Art. 17(1)(b) QD II must be interpreted as not precluding an applicant from being excluded from being eligible for
subsidiary protection, pursuant to that provision, on the basis of a criminal conviction of which the competent authorities
were already aware when they granted to that applicant, at the end of a previous procedure, refugee status which was
subsequently withdrawn.

*
ref. from Fővárosi Törvényszélk (High Court), Hungary,

EU:C:2022:708
AG 28 Apr. 2022 EU:C:2022:326

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-507/19
interpr. of  Dir. 2011/95 Qualification II Art. 12(1)(a)
CJEU 13 Jan. 2021, C-507/19 Germany / X.T. (DE)

*

The second sentence of Art. 12(1)(a) must be interpreted as meaning that, in order to determine whether the protection or
assistance from the United Nations Relief and Works Agency for Palestine Refugees in the Near East (UNRWA) has
ceased, it is necessary to take into account, as part of an individual assessment of all the relevant factors of the situation
in question, all the fields of UNRWA’s area of operations which a stateless person of Palestinian origin who has left that
area has a concrete possibility of accessing and safely remaining therein.
The same sentence must be interpreted as meaning that UNRWA’s protection or assistance cannot be regarded as having
ceased where a stateless person of Palestinian origin left the UNRWA area of operations from a field in that area in
which his or her personal safety was at serious risk and in which UNRWA was not in a position to provide that individual
with protection or assistance, first, if that individual voluntarily travelled to that field from another field in that area in
which his or her personal safety was not at serious risk and in which he or she could receive protection or assistance
from UNRWA and, secondly, if he or she could not reasonably expect, on the basis of the specific information available to
him or her, to receive protection or assistance from UNRWA in the field to which he or she travelled or to be able to
return at short notice to the field from which he or she came, which is for the national court to verify.

*
ref. from Bundesverwaltungsgericht, Germany, 3 July 2019

EU:C:2021:3

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-604/12

interpr. of  Dir. 2004/83 Qualification I Art. all Art.

CJEU 8 May 2014, C-604/12 H.N.

*

The QD does not preclude a national procedural rule under which an application for subsidiary protection may be
considered only after an application for refugee status has been refused, provided that: (1) it is possible to submit the
application for refugee status and the application for subsidiary protection at the same time and, (2) the national
procedural rule does not give rise to a situation in which the application for subsidiary protection is considered only
after an unreasonable length of time, which is a matter to be determined by the referring court.

*
ref. from Supreme Court, Ireland, 27 Dec. 2012

EU:C:2014:302
AG 7 Jan. 2013 EU:C:2013:714

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-352/22

interpr. of  Dir. 2011/95 Qualification II Art. 21(1)

CJEU 18 June 2024, C-352/22 Hamm

*

Art. 21(1) QD II read in conjunction with Art. 18 + 19(2) of the Charter must be interpreted as meaning that, where a
third-country national who has been granted refugee status in one MS is the subject in another MS, on whose territory he
or she resides, of an extradition request from his or her country of origin, the requested MS cannot authorise extradition
unless it has initiated an exchange of information with the authority that granted the requested individual refugee status
and where that status has not been revoked by that authority.

*
ref. from Oberlandesgericht Hamm, Germany, 1 June 2022

EU:C:2024:521
AG 19 Oct. 2023 EU:C:2023:794
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-255/19

interpr. of  Dir. 2004/83 Qualification I Art. 2(e)+7+11

CJEU 20 Jan. 2021, C-255/19 Home dpt / O.A. (UK)

*

Art. 11(1)(e) QD I must be interpreted as meaning that the requirements to be met by the ‘protection’ to which that
provision refers in respect of the cessation of refugee status must be the same as those which arise, in relation to the
granting of that status, from Art. 2(c) of that directive, read together with Art. 7(1) and (2) thereof;
Art. 11(1)(e) QD I read together with Art. 7(2), must be interpreted as meaning that any social and financial support
provided by private actors, such as the family or the clan of a third country national concerned, falls short of what is
required under those provisions to constitute protection and is, therefore, of no relevance either to the assessment of the
effectiveness or availability of the protection provided by the State within the meaning of Art. 7(1)(a) of that directive, or
to the determination, under Art. 11(1)(e) of that directive, read together with Art. 2(c) thereof, of whether there continues
to be a well-founded fear of persecution.

*
ref. from Upper Tribunal, UK, 26 Mar. 2019

EU:C:2021:36
AG 30 Apr. 2020 EU:C:2020:342

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-222/22

interpr. of  Dir. 2011/95 Qualification II Art. 5(3)

CJEU 29 Feb. 2024, C-222/22 J.F. / Bundesamt (AT)

*

Art. 5(3) must be interpreted as precluding national legislation which makes the recognition of the status of refugee
following a subsequent application within the meaning of Art. 2(q) of the Asylum Procedures Dir., based on a risk of
persecution arising from circumstances which the applicant has created by his or her own decision since leaving his or
her country of origin, subject to the condition that those circumstances must constitute the expression and continuation of
convictions held by the applicant in that country.

*
ref. from Supreme Administrative Court, Austria, 16 Mar. 2022

EU:C:2024:192
AG 15 June 2023 EU:C:2023:485

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-646/21

interpr. of  Dir. 2011/95 Qualification II Art. 10(1)(d)

CJEU (GC) 11 June 2024, C-646/21 K. & L. / Stscr (NL)

*

Art. 10(1)(d) and (2) QD II must be interpreted as meaning that depending on the circumstances in the country of origin,
women who are nationals of that country, including minors, who share as a common characteristic the fact that they
genuinely come to identify with the fundamental value of equality between women and men during their stay in a MS may
be regarded as belonging to ‘a particular social group’, constituting a ‘reason for persecution’ capable of leading to the
recognition of refugee status.
Art. 24(2) of the Charter must be interpreted as precluding the competent national authority from deciding upon an
application for international protection submitted by a minor without having concretely determined the best interests of
that minor in the context of an individual assessment.

*
ref. from Rechtbank Den Haag (zp Den Bosch), Netherlands, 25 Oct. 2021

EU:C:2024:487
AG 13 July 2023 EU:C:2023:581

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-244/24
interpr. of  Dir. 2001/55 Temporary Protection Art. 4+7(1)
CJEU 19 Dec. 2024, C-244/24 Kaduna

*

Art. 4 and 7 must be interpreted as not precluding a MS from deciding to terminate, at any time and before the maximum
duration of temporary protection set at EU level is reached, temporary protection which it has freely decided to grant to
categories of persons displaced from Ukraine other than those referred to in art. 2(1) and (2) of Implementing Decision
2022/382, by exercising the option provided for in art. 7(1) of that directive and art. 2(3) of that implementing decision.
Where a MS decides to terminate optional temporary protection early, it must ensure that the discretion afforded to it by
EU law is not used in a manner which would undermine the objectives of Dir. 2001/55 and the effectiveness of that
directive. That MS is also required to observe the general principles of that law, which include, in particular, the
principles of legal certainty and protection of legitimate expectations.
See also: Temporary Protection Directive

*

New

ref. from Rechtbank Den Haag (zp Amsterdam), Netherlands, 29 Mar. 2024

EU:C:2024:1038

* joined cases: C-244/24 + C-290/24

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-91/20

interpr. of  Dir. 2011/95 Qualification II Art. 3+23(2)

CJEU (GC) 9 Nov. 2021, C-91/20 L.W.

*

Art. 3 and 23(2) QD II must be interpreted as not precluding a MS from granting, under more favourable national
provisions, as a derived right and for the purpose of maintaining family unity, refugee status to the minor child of a TCN
who has been recognised as a refugee, including in the case where that child was born in the territory of that MS and,
through that child’s other parent, has the nationality of another third country in which he or she would not be at risk of
persecution, provided that the child is not caught by a ground for exclusion referred to in Art. 12(2) QD II and that the
child is not, through his or her nationality or any other element characterising his or her personal legal status, entitled to
better treatment in that MS than that resulting from the grant of refugee status. It is not relevant in that regard to
ascertain whether it is possible and reasonably acceptable for the child and the child’s parents to move to that other third
country.

*
ref. from Bundesverwaltungsgericht, Germany, 18 Dec. 2019

EU:C:2021:898
AG 12 May  2021 EU:C:2021:384
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-573/14

interpr. of  Dir. 2004/83 Qualification I Art. 12(2)(c)+12(3)

CJEU (GC) 31 Jan. 2017, C-573/14 Lounani

*

Article 12(2)(c) QD I must be interpreted as meaning that it is not a prerequisite for the ground for exclusion of refugee
status specified in that provision to be held to be established that an applicant for international protection should have
been convicted of one of the terrorist offences referred to in Article 1(1) of Decision 2002/475/JHA on combating
terrorism.
Article 12(2)(c) and Article 12(3) QD I must be interpreted as meaning that acts constituting participation in the
activities of a terrorist group, such as those of which the defendant in the main proceedings was convicted, may justify
exclusion of refugee status, even though it is not established that the person concerned committed, attempted to commit
or threatened to commit a terrorist act as defined in the resolutions of the United Nations Security Council. For the
purposes of the individual assessment of the facts that may be grounds for a finding that there are serious reasons for
considering that a person has been guilty of acts contrary to the purposes and principles of the United Nations, has
instigated such acts or has otherwise participated in such acts, the fact that that person was convicted, by the courts of a
Member State, on a charge of participation in the activities of a terrorist group is of particular importance, as is a
finding that that person was a member of the leadership of that group, and there is no need to establish that that person
himself or herself instigated a terrorist act or otherwise participated in it.

*
ref. from Conseil d'État, Belgium, 11 Dec. 2014

EU:C:2017:71
AG 31 May  2016 EU:C:2016:380

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-391/16

interpr. of  Dir. 2011/95 Qualification II Art. 14(4)+(6)

CJEU (GC) 14 May 2019, C-391/16 M. a.o.

*

Consideration of Art. 14(4) to (6) of QD II has disclosed no factor of such a kind as to affect the validity of those
provisions in the light of Art. 78(1) TFEU and Art. 18 of the Charter of Fundamental Rights of the European Union.

*

ref. from Nejvyšší správní soud, Czechia, 13 Feb. 2017

EU:C:2019:413
AG 12 June 2018 EU:C:2018:486

* joined cases: C-391/16 + C-77/17  +  C-78/17

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-560/14

interpr. of  Dir. 2004/83 Qualification I Art. 4

CJEU 9 Feb. 2017, C-560/14 M.

*

The right to be heard, as applicable in the context of Qualification I, does not require, as a rule, that, where national
legislation, such as that at issue in the main proceedings, provides for two separate procedures, one after the other, for
examining applications for refugee status and applications for subsidiary protection respectively, the applicant for
subsidiary protection is to have the right to an interview relating to his application and the right to call or cross-examine
witnesses when that interview takes place.
An interview must nonetheless be arranged where specific circumstances, relating to the elements available to the
competent authority or to the personal or general circumstances in which the application for subsidiary protection has
been made, render it necessary in order to examine that application with full knowledge of the facts, a matter which is for
the referring court to establish.

*
ref. from Supreme Court, Ireland, 5 Dec. 2014

EU:C:2017:101
AG 3 May  2016 EU:C:2016:320

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-402/22

interpr. of  Dir. 2011/95 Qualification II Art. 14(4)(b)

CJEU 6 July 2023, C-402/22 M.A.

*

Article 14(4)(b) must be interpreted as meaning that:
(a) a crime which, in view of its specific features, is exceptionally serious, in so far as it is one of the crimes which most
seriously undermine the legal order of the community concerned, constitutes a ‘particularly serious crime’ within the
meaning of that provision. In order to assess whether a crime for which a third-country national has been convicted by a
final judgment has such a degree of seriousness, account must be taken, inter alia, of the penalty provided for and the
penalty imposed for that crime, the nature of that crime, any aggravating or mitigating circumstances, whether or not
that crime was intentional, the nature and extent of the harm caused by that crime and the procedure used to punish it;
(b) the existence of a danger to the community of the MS in which the third-country national concerned is present cannot
be regarded as established by the mere fact that he or she has been convicted by a final judgment of a particularly
serious crime;
(c) the application of that provision is subject to the competent authority establishing that the threat which the TCN
concerned represents to one of the fundamental interests of the society of the MS in which he or she is present is genuine,
present and sufficiently serious and that the revocation of refugee status constitutes a measure that is proportionate to
that threat.

*
ref. from Raad van State, Netherlands, 30 June 2022

EU:C:2023:543
AG 17 May  2023 EU:C:2023:420
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-277/11

interpr. of  Dir. 2004/83 Qualification I Art. 4(1)

CJEU 22 Nov. 2012, C-277/11 M.M.

*

The requirement that the MS concerned cooperate with an applicant for asylum, as stated in the second sentence of
Article 4(1)QD, cannot be interpreted as meaning that, where a foreign national requests subsidiary protection status
after he has been refused refugee status and the competent national authority is minded to reject that second application
as well, the authority is on that basis obliged – before adopting its decision – to inform the applicant that it proposes to
reject his application and notify him of the arguments on which it intends to base its rejection, so as to enable him to
make known his views in that regard.
However, in the case of a system such as that established by the national legislation at issue in the main proceedings, a
feature of which is that there are two separate procedures, one after the other, for examining applications for refugee
status and applications for subsidiary protection respectively, it is for the national court to ensure observance, in each of
those procedures, of the applicant’s fundamental rights and, more particularly, of the right to be heard in the sense that
the applicant must be able to make known his views before the adoption of any decision that does not grant the protection
requested. In such a system, the fact that the applicant has already been duly heard when his application for refugee
status was examined does not mean that that procedural requirement may be dispensed with in the procedure relating to
the application for subsidiary protection. See also C-560/14 (M).

*
ref. from High Court, Ireland, 6 June 2011

EU:C:2012:744
AG 26 Apr. 2012 EU:C:2012:253

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-353/16

interpr. of  Dir. 2004/83 Qualification I Art. 2(e)+15(b)

CJEU (GC) 24 Apr. 2018, C-353/16 M.P.

*

Art. 2(e) and 15(b) QD I read in the light of Art. 4 of the Charter, must be interpreted as meaning that a third country
national who in the past has been tortured by the authorities of his country of origin and no longer faces a risk of being
tortured if returned to that country, but whose physical and psychological health could, if so returned, seriously
deteriorate, leading to a serious risk of him committing suicide on account of trauma resulting from the torture he was
subjected to, is eligible for subsidiary protection if there is a real risk of him being intentionally deprived, in his country
of origin, of appropriate care for the physical and mental after-effects of that torture, that being a matter for the national
court to determine.

*
ref. from Supreme Court, UK, 22 June 2016

EU:C:2018:276
AG 24 Oct. 2017 EU:C:2017:795

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-542/13

interpr. of  Dir. 2004/83 Qualification I Art. 28+29

CJEU (GC) 18 Dec. 2014, C-542/13 M’Bodj

*

Art. 28 and 29 do not require a MS to grant the social welfare and health care benefits provided for in those measures to
a TCN who has been granted leave to reside in the territory of that MS under national legislation, which allows a foreign
national who suffers from an illness occasioning a real risk to his life or physical integrity or a real risk of inhuman or
degrading treatment to reside in that MS, where there is no appropriate treatment in that foreign national’s country of
origin or in the third country in which he resided previously, unless such a foreign national is intentionally deprived of
health care in that country. To be read in close connection with C-562/13 [Abdadi] ruled on the same day by the same
composed CJEU.

*
ref. from Grondwettelijk Hof, Belgium, 17 Oct. 2013

EU:C:2014:2452
AG 17 July 2014 EU:C:2014:2133
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-349/20
interpr. of  Dir. 2011/95 Qualification II Art. 12(1)(a)
CJEU 3 Mar. 2022, C-349/20 N.B. & A.B.

*

1. The second sentence of Art. 12(1)(a) QD I, must be interpreted as meaning that, in order to assess whether the
protection or assistance from the United Nations Relief and Works Agency (for Palestine Refugees in the Near East)
(UNRWA) has ceased, so that a person may claim ipso facto ‘refugee status’ for the purposes of that provision, account
must be taken, in the context of an assessment carried out on an individual basis, of the relevant circumstances as they
exist not only at the time of that person’s departure from the UNRWA area of operations, but also at the time when the
competent administrative authorities consider an application for refugee status or the judicial authorities concerned rule
on the appeal against a decision refusing to grant such status.
2. The second sentence of Art. 12(1)(a) QD I must be interpreted as meaning that, in the context of the analysis of
whether the protection or assistance from the UNRWA has ceased, so that a person may claim ipso facto ‘refugee status’
for the purposes of that provision, where the person concerned establishes that he or she has been forced to leave the
UNRWA area of operations for reasons beyond his or her control and independent of his or her volition, it is for the MS,
if it considers that the person is now in a position to return to that area and receive that protection or assistance there, to
establish that that is the case.
3. The second sentence of Art. 12(1)(a) QD I must be interpreted as meaning that, in order to determine whether the
protection or assistance from the UNRWA has ceased, within the meaning of that provision, so that a person who has
applied for international protection has been forced to leave that body’s area of operations, it is not necessary to
establish that UNRWA or the State in whose territory it operates intended to inflict harm on that person or to deprive him
or her of assistance, by act or omission. For the purposes of that provision, it is sufficient to establish that UNRWA’s
assistance or protection has in fact ceased for any reason, so that that body is no longer in a position, for objective
reasons or reasons relating to the person’s individual situation, to guarantee him or her living conditions commensurate
with its mission.
4. The second sentence of Art. 12(1)(a) I, read in conjunction with Art. 1(D) of the Refugee Convention, must be
interpreted as meaning that, in the context of the assessment of the conditions required to determine whether the
protection or assistance from the UNRWA has ceased, so that a person may claim ipso facto ‘refugee status’ for the
purposes of that provision of QD I, account must be taken of the assistance provided to that person by civil society actors,
such as non-governmental organisations, provided that UNRWA has a formal relationship of cooperation with them, of a
stable nature, in which they assist UNRWA in carrying out its mandate.

*
ref. from First-tier Tribunal, UK, 29 July 2020

EU:C:2022:151

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-66/21

interpr. of  Dir. 2004/81 Trafficking Victims  Art. 6(2)

CJEU 20 Oct. 2022, C-66/21 O.T.E. / Stscr (NL)

*

The applicant applied for asylum in the Netherlands, having previously lodged asylum applications in Italy and Belgium.
He informed the Netherlands asylum authority that he had become the victim of human smugglers in Italy. The asylum
authority decided not to examine his application on the ground that this was Italy’s responsibility because of the earlier
applications.
The CJEU ruled that Art. 2 of Trafficking Directive 2004/81 must be interpreted as meaning that the measure by which a
third-country national is transferred from the territory of one MS to that of another MS, pursuant to Dublin III, falls
within the scope of the concept of ‘expulsion order’.
Art. 6(2) Dir. 2004/81 must be interpreted as precluding the enforcement of a decision to transfer a third-country
national, taken pursuant to Dublin III, during the reflection period guaranteed in Art. 6 (1) of that directive, but as not
precluding the adoption of such a decision, or of measures preparatory to the enforcement of that decision, provided that
those preparatory measures do not deprive such a reflection period of its effectiveness, which is a matter for the referring
court to determine.

*
ref. from Rechtbank Den Haag (zp Zwolle), Netherlands, 29 Jan. 2021

EU:C:2022:809
AG 2 June 2022 EU:C:2022:434

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-280/21

interpr. of  Dir. 2011/95 Qualification II Art. 10(1)(e)+10(2)

CJEU 12 Jan. 2023, C-280/21 P.I. / Migracijos (LT)

*

Art. 10(1)(e) and (2) of QD II must be interpreted as meaning that the concept of ‘political opinion’ includes attempts by
an applicant for international protection, within the meaning of Art. 2(h) and (i), to defend his personal material and
economic interests by legal means against non-State actors acting illegally, where those actors, on account of their
connections with the State via corruption, are in a position to exploit, to the applicant’s detriment, the mechanism by
which that State imposes penalties for criminal offences, in so far as those attempts are perceived by the actors of
persecution as opposition or resistance as part of a matter related to those actors or their policies and/or methods.

*
ref. from Supreme Court, Lithuania, 30 Apr. 2021

EU:C:2023:13
AG 30 June 2022 EU:C:2022:506

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-481/13
interpr. of  Dir. 2004/83 Qualification I Art. 14(6)
CJEU 17 July 2014, C-481/13 Qurbani

interpr. of Refugee Convention [art. 31]

*

*
Although the Court accepted in Bolbol (C-31/09) and El Karem (C-364/11) that it had jurisdiction to interpret the
provisions of the Geneva Convention to which EU law made a renvoi, it must be noted that the present request for a
preliminary ruling contains no mention of any rule of EU law which makes a renvoi to Article 31 of the Geneva
Convention and, in particular, no mention of Article 14(6) of Directive 2004/83. The point should also be made that the
present request contains nothing which suggests that the latter provision is relevant in the case in the main proceedings.
Therefore, the Court rules that it has no jurisdiction to reply to the questions..

*

ref. from Oberlandesgericht Bamberg, Germany, 9 Sep. 2013

EU:C:2014:2101

Newsletter on European Asylum Issues – for JudgesNEAIS 2024/4 (Dec.) 21



N E A I S 2024/4
1.3.1: Qualification for Protection: Jurisprudence: CJEU Judgments

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-151/22
interpr. of  Dir. 2011/95 Qualification II Art. 10(1)(e)+4(3)-(5)
CJEU 21 Sep. 2023, C-151/22 S. & A. / Stscr (NL)

*

Art. 10(1)(e) and (2) must be interpreted as meaning that, in order for the opinions, ideas or beliefs of an applicant who
has not yet attracted the negative interest of the potential actors of persecution in his or her country of origin to fall
within the concept of ‘political opinion’ or ‘political characteristic’, it is sufficient for that applicant to claim that he or
she has or expresses those opinions, thoughts or beliefs. That is without prejudice to the assessment of whether the
applicant’s fear of being persecuted on account of his or her political opinions is well founded.
Art. 4(3) to (5) must be interpreted as meaning that, for the purposes of assessing whether an applicant’s fear of
persecution on account of his or her political opinions is well founded, the competent authorities of the MS must take
account of the fact that those political opinions, owing to the degree of conviction with which they are expressed or the
possible engagement by that applicant in activities to promote those opinions, could have attracted or may attract the
negative interest of the actors of potential persecution in that applicant’s country of origin. It is not however required
that the same opinions be so deeply rooted in the applicant that he or she could not refrain, if returned to his or her
country of origin, from manifesting them, thereby exposing himself or herself to the risk of suffering acts of persecution
within the meaning of Art. 9 of that directive.

*
ref. from Raad van State, Netherlands, 16 Feb. 2022

EU:C:2023:688

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-768/19

interpr. of  Dir. 2011/95 Qualification II Art. 2(j)+11

CJEU 9 Sep. 2021, C-768/19 S.E. / Germany

*

(1) Art. 2(j) QD II, must be interpreted as meaning that where an asylum seeker has entered the host MS where his minor
and unmarried child is located and wish to derive a right to asylum obtained by this child under the legislation in force in
that MS granting such a right to persons falling within the third indent of Art. 2(j), the date on the decision on the
application for international protection submitted by that asylum seeker is relevant for the assessment of whether the
beneficiary of international protection is a 'minor' within the meaning of that provision, is the date on which that
applicant for asylum – possibly informally – applied for asylum.
(2) The third indent of Art. 2(j), read in conjunction with Art. 23(2) and Art. 7 Charter, must be interpreted as meaning
that the term ‘member of the family’ does not require the effective resumption of family life between the parent of the
beneficiary of international protection and his child.
(3) Art. 2(j), read in conjunction with Art. 23(2), must be interpreted as meaning that the rights of the family members of
the child with subsidiary protection (in particular the benefits referred to in Art. 24-35) continue to exist even after that
person has reached the age of majority for the period of validity of the residence permit issued to them pursuant to Art.
24(2).

*
ref. from Bundesverwaltungsgericht, Germany, 15 Aug. 2019

EU:C:2021:709
AG 25 Mar. 2021 EU:C:2021:247

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-294/22

interpr. of  Dir. 2011/95 Qualification II Art. 12(1)(a)

CJEU 5 Oct. 2023, C-294/22 S.W.

*

On the protection of a sick Palestinian refugee in France who has no access to care and treatment by UNRWA. The
CJEU rules that the second sentence of Art. 12(1)(a) of QD II must be interpreted as meaning that the protection or
assistance of UNRWA must be regarded as having ceased when that agency becomes unable to ensure that a stateless
person of Palestinian origin enjoying such protection or assistance has access to the healthcare and medical treatment
without which that person is exposed to a real risk of imminent death or to a real risk of suffering a serious, rapid and
irreversible decline in his or her state of health or a significant reduction in life expectancy. It is for the national court to
ascertain whether there is such a risk.

*
ref. from Conseil d'État, France, 3 May 2022

EU:C:2023:733
AG 4 May  2023 EU:C:2023:388

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-175/08

interpr. of  Dir. 2004/83 Qualification I Art. 2(c)+11+14

CJEU (GC) 2 Mar. 2010, C-175/08 Salahadin Abdulla a.o.

*

When the circumstances which resulted in the granting of refugee status have ceased to exist and the competent
authorities of the Member State verify that there are no other circumstances which could justify a fear of persecution on
the part of the person concerned either for the same reason as that initially at issue or for one of the other reasons set out
in Article 2(c) of Directive 2004/83, the standard of probability used to assess the risk stemming from those other
circumstances is the same as that applied when refugee status was granted.

*
ref. from Bundesverwaltungsgericht, Germany, 29 Apr. 2008

EU:C:2010:105
AG 15 Sep. 2009 EU:C:2009:551

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-369/17
interpr. of  Dir. 2011/95 Qualification II Art. 17(1)(b)
CJEU 13 Sep. 2018, C-369/17 Shajin Ahmed

*

Article 17(1)(b) must be interpreted as precluding legislation of a MS pursuant to which the applicant for subsidiary
protection is deemed to have ‘committed a serious crime’ within the meaning of that provision, which may exclude him
from that protection, on the basis of the sole criterion of the penalty provided for a specific crime under the law of that
MS. It is for the authority or competent national court ruling on the application for subsidiary protection to assess the
seriousness of the crime at issue, by carrying out a full investigation into all the circumstances of the individual case
concerned.

*
ref. from Fővárosi Közigazgatási és Munkaügyi Bíróság, Hungary, 16 June 2017

EU:C:2018:713
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-472/13

interpr. of  Dir. 2004/83 Qualification I Art. 9(2)+12(2)

CJEU 26 Feb. 2015, C-472/13 Shepherd

*

This case is about an American soldier who works at maintenance on helicopters and fears that he contributes to the
commission of war crimes. So, he deserts the army and applies for asylum in Germany expecting to be prosecuted in the
USA. The Court restricts the issue to the interpretation of desertion in the context of persecution and does not elaborate
on the definition of ‘war crimes’.
The Court states that the factual assessment which it is for the national authorities alone to carry out, under the
supervision of the courts, in order to determine the situation of the military service concerned, must be based on a body
of evidence capable of establishing, in view of all the circumstances of the case, particularly those concerning the
relevant facts as they relate to the country of origin at the time of taking a decision on the application and to the
individual position and personal circumstances of the applicant, that the situation in question makes it credible that the
alleged war crimes would be committed. Further, the refusal to perform military service must constitute the only means
by which the applicant for refugee status could avoid participating in the alleged war crimes, and, consequently, if he did
not avail himself of a procedure for obtaining conscientious objector status, any protection under Article 9(2)(e) is
excluded, unless that applicant proves that no procedure of that nature would have been available to him in his specific
situation.
Article 9(2)(b) and (c) must be interpreted as meaning that, in circumstances such as those in the main proceedings, it
does not appear that the measures incurred by a soldier because of his refusal to perform military service, such as the
imposition of a prison sentence or discharge from the army, may be considered, having regard to the legitimate exercise,
by that State, of its right to maintain an armed force, so disproportionate or discriminatory as to amount to acts of
persecution for the purpose of those provisions.

*
ref. from Bayerisches Verwaltungsgericht München, Germany, 2 Sep. 2013

EU:C:2015:117
AG 11 Nov. 2014 EU:C:2014:2360

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-373/13

interpr. of  Dir. 2004/83 Qualification I Art. 21(2)+(3)

CJEU 24 June 2015, C-373/13 T.

*

A residence permit, once granted to a refugee, may be revoked, either pursuant to Article 24(1) QD, where there are
compelling reasons of national security or public order, or pursuant to Article 21(3), where there are reasons to apply
the derogation from the principle of non-refoulement laid down in Article 21(2).
Support for a terrorist organisation (included on the list annexed to Council Common Position 2001/931/CFSP of 27
December 2001 on the application of specific measures to combat terrorism), may constitute one of the ‘compelling
reasons of national security or public order’ within the meaning of Article 24(1) QD, even if the conditions set out in
Article 21(2) QD are not met. In order to be able to revoke, on the basis of Article 24(1) QD, a residence permit granted
to a refugee on the ground that that refugee supports such a terrorist organisation, the competent authorities are
nevertheless obliged to carry out, under the supervision of the national courts, an individual assessment of the specific
facts concerning the actions of both the organisation and the refugee in question.
Where a MS decides to expel a refugee whose residence permit has been revoked, but suspends the implementation of
that decision, it is incompatible with that directive to deny access to the benefits guaranteed by Chapter VII of the same
directive, unless an exception expressly laid down in the directive applies.

*
ref. from Verwaltungsgerichtshof Baden Württemberg, Germany, 2 July 2013

EU:C:2015:413
AG 11 Sep. 2014 EU:C:2014:2218

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-621/21

interpr. of  Dir. 2011/95 Qualification II Art. 17

CJEU (GC) 16 Jan. 2024, C-621/21 W.S.

*

The Grand Chamber rules that:
(1) Art. 10(1)(d) must be interpreted as meaning that depending on the circumstances in the country of origin, women in
that country as a whole and more restricted groups of women who share an additional common characteristic may be
regarded as belonging to ‘a particular social group’, as a ‘reason for persecution’ capable of leading to the recognition
of refugee status.
(2) Art. 9(3) must be interpreted as meaning that where an applicant claims a fear of being persecuted in his or her
country of origin by non-State actors, it is not necessary to establish a link between one of the reasons for persecution
referred to in Article 10(1) of that directive and such acts of persecution, if such a link can be established between one of
those reasons for persecution and the absence of protection from those acts by the actors of protection referred to in
Article 7(1) of that directive.
(3) Art. 15(a) and (b) must be interpreted as meaning that the concept of ‘serious harm’ covers the real threat to the
applicant of being killed or subjected to acts of violence inflicted by a member of his or her family or community due to
the alleged transgression of cultural, religious or traditional norms, and that that concept is therefore capable of leading
to the recognition of subsidiary protection status, within the meaning of Art. 2(g) of that directive.

*
ref. from Administrativen sad Sofia-grad, Bulgaria, 6 Oct. 2021

EU:C:2024:47
AG 20 Apr. 2023 EU:C:2023:314
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-125/22

interpr. of  Dir. 2011/95 Qualification II Art. 15(b)+(c)

CJEU 9 Nov. 2023, C-125/22 X. & Y. / Stscr (NL)

*

On the issue of individual circumstances and serious harm in the context of subsidiary protection. The CJEU has ruled
that Art. 15 QD II must be interpreted as meaning that in order to determine whether an applicant for international
protection is eligible for subsidiary protection, the competent national authority must examine all the relevant factors,
relating both to the individual position and personal circumstances of the applicant and to the general situation in the
country of origin, before identifying the type of serious harm that those factors may potentially substantiate.
Art. 15(c) QD II must be interpreted as meaning that in order to assess whether there is a real risk of suffering a type of
serious harm as defined in that provision, the competent national authority must be able to take account of factors
relating to the individual position and personal circumstances of the applicant other than the mere fact of coming from
an area of a given country where ‘the most extreme cases of general violence’, within the meaning of the judgment
ECtHR 17 July 2008, 25904/07, N.A. v the UK.

*
ref. from Rechtbank Den Haag (zp Den Bosch), Netherlands, 22 Feb. 2022

EU:C:2023:843
AG 8 June 2023 EU:C:2023:469

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-756/21

interpr. of  Dir. 2004/83 Qualification I Art. 4(1)+4(5)(e)

CJEU 29 June 2023, C-756/21 X. / IPAT (IE)

*

Art. 4(1) must be interpreted as meaning that:
(a) the duty of cooperation laid down in that provision requires the determining authority to obtain (i) up-to-date
information concerning all the relevant facts as regards the general situation prevailing in the country of origin of an
applicant for asylum and international protection and (ii) a medico-legal report on his or her mental health, where there
is evidence of mental health problems resulting potentially from a traumatic event which occurred in that country of
origin and the use of such a report is necessary or relevant in order to assess the applicant’s genuine need for
international protection, provided that the modalities of the use of such a report comply, inter alia, with the fundamental
rights guaranteed by the Charter of Fundamental Rights of the European Union;
(b) the finding – in the context of a second level of judicial scrutiny provided for by national law – of a breach of the
duty of cooperation laid down in that provision need not necessarily entail, by itself, the annulment of the decision
dismissing an appeal brought against a decision rejecting an application for international protection, since the applicant
for international protection may be required to demonstrate that the decision dismissing the appeal might have been
different in the absence of that breach.
Art. 4(5)(e) must be interpreted as meaning that:
a false statement, contained in the initial application for international protection, which was explained and withdrawn by
the applicant for asylum at the first available opportunity, is not capable, by itself, of preventing the establishment of the
applicant’s general credibility, for the purposes of that provision.
See also § 2 on Asylum Procedure.

*
ref. from High Court, Ireland, 9 Dec. 2021

EU:C:2023:523
AG 16 Feb. 2023 EU:C:2023:121

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-199/12

interpr. of  Dir. 2004/83 Qualification I Art. 9(1)(a)+10(1)(d)

CJEU 7 Nov. 2013, C-199/12 X., Y., Z

*

The court ruled on the issue whether homosexuals - for the the assessment of the grounds of persecution - may be
regarded as being members of a social group.
Art. 10(1)(d) must be interpreted as meaning that the existence of criminal laws, such as those at issue in each of the
cases in the main proceedings, which specifically target homosexuals, supports the finding that those persons must be
regarded as forming a particular social group.
Article 9(1), read together with Article 9(2)(c), must be interpreted as meaning that the criminalisation of homosexual
acts per se does not constitute an act of persecution. However, a term of imprisonment which sanctions homosexual acts
and which is actually applied in the country of origin which adopted such legislation must be regarded as being a
punishment which is disproportionate or discriminatory and thus constitutes an act of persecution.
Article 10(1)(d), read together with Article 2(c), must be interpreted as meaning that only homosexual acts which are
criminal in accordance with the national law of the Member States are excluded from its scope. When assessing an
application for refugee status, the competent authorities cannot reasonably expect, in order to avoid the risk of
persecution, the applicant for asylum to conceal his homosexuality in his country of origin or to exercise reserve in the
expression of his sexual orientation.

*

ref. from Raad van State, Netherlands, 27 Apr. 2012

EU:C:2013:720
AG 11 July 2013 EU:C:2013:474

* joined cases: C-199/12 + C-200/12  +  C-201/12

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-8/22

interpr. of  Dir. 2011/95 Qualification II Art. 14(4)(b)

CJEU 6 July 2023, C-8/22 X.X.X.

*

Art. 14(4)(b) QDir II must be interpreted as meaning that the existence of a danger to the community of the MS in which
the TCN concerned is present cannot be regarded as established by the mere fact that he or she has been convicted by a
final judgment of a particularly serious crime.

*
ref. from Conseil d'État, Belgium, 2 Dec. 2021

EU:C:2023:520
AG 16 Feb. 2023 EU:C:2023:114
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-374/22

interpr. of  Dir. 2011/95 Qualification II Art. 2(j)+23

CJEU 23 Nov. 2023, C-374/22 X.X.X.

*

Art. 23 of QD II must be interpreted as not requiring the MS to grant the parent of a child who has refugee status in a MS
the right to international protection in that MS.

*
ref. from Conseil d'État, Belgium, 8 June 2022

EU:C:2023:902
AG 20 Apr. 2023 EU:C:2023:318

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-614/22
interpr. of  Dir. 2011/95 Qualification II Art. 23
CJEU 23 Nov. 2023, C-614/22 X.X.X.

*

Art. 20 and 23 of QD II must be interpreted as not requiring the MS to grant the parent, and also ‘family member’ within
the meaning of Art. 2(j), of a child who has refugee status in a MS the right to international protection in that MS.

*
ref. from Conseil d'État, Belgium, 24 Sep. 2022

EU:C:2023:903

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-483/20

interpr. of  Dir. 2011/95 Qualification II Art. 23(2)

CJEU (GC) 22 Feb. 2022, C-483/20 X.X.X.X.

*

Art. 33(2)(a) APD II, must be interpreted as not precluding a MS from exercising the option available to it under that
provision to refuse to grant an application for international protection on the ground that it is inadmissible because the
applicant has already been granted refugee status by another MS, where that applicant is the father of a child who is an
unaccompanied minor who has been granted subsidiary protection in the first Member State, without prejudice,
nevertheless, to the application of Art. 23(2) QD II about family unity..

*
ref. from Conseil d'État, Belgium, 30 June 2020

EU:C:2022:103
AG 30 Sep. 2021 EU:C:2021:780

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-71/11

interpr. of  Dir. 2004/83 Qualification I Art. 2(c)+9(1)(a)

CJEU (GC) 5 Sep. 2012, C-71/11 Y. & Z.

*

1. Art. 9(1)(a) QD means that not all interference with the right to freedom of religion which infringes Article 10(1) EU
Charter is capable of constituting an ‘act of persecution’ within the meaning of that provision of the QD;
–  there may be an act of persecution as a result of interference with the external manifestation of that freedom, and
– for the purpose of determining whether interference with the right to freedom of religion which infringes Article 10(1)
EU Charter may constitute an ‘act of persecution’, the competent authorities must ascertain, in the light of the personal
circumstances of the person concerned, whether that person, as a result of exercising that freedom in his country of
origin, runs a genuine risk of, inter alia, being prosecuted or subject to inhuman or degrading treatment or punishment
by one of the actors referred to in Article 6 QD.
2. Article 2(c) QD must be interpreted as meaning that the applicant’s fear of being persecuted is well founded if, in the
light of the applicant’s personal circumstances, the competent authorities consider that it may reasonably be thought
that, upon his return to his country of origin, he will engage in religious practices which will expose him to a real risk of
persecution. In assessing an application for refugee status on an individual basis, those authorities cannot reasonably
expect the applicant to abstain from those religious practices.

*

ref. from Bundesverwaltungsgericht, Germany, 2 Mar. 2011

EU:C:2012:558
AG 19 Apr. 2012 EU:C:2012:224

* joined cases: C-71/11 + C-99/11

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-608/22

1.3.2 CJEU pending cases on Qualification for Protection

interpr. of  Dir. 2011/95 Qualification II Art. 9(1)(b)+4(3)

CJEU C-608/22 Femmes Afghanes

*

The AG concludes that Art. 9(1)(b) of QD II must be interpreted as meaning that the concept of ‘acts of persecution’
includes an accumulation of discriminatory acts and measures adopted by a country against women and girls to restrict
or even prohibit, inter alia, their access to education and healthcare, their gainful employment, their participation in
public life and politics, their freedom of movement and freedom to take part in sports, depriving them of protection
against gender-based and domestic violence and requiring them to cover their entire body and face, in so far as those
acts and measures have the cumulative effect of depriving those women and girls of their most basic rights in society and
thus undermine full respect for human dignity, as enshrined in Art. 2 TEU and Art. 1 of the Charter.
The AG also concludes that Art. 4(3) QD II does not preclude the competent national authorities from concluding, in the
context of examining the individual status and personal circumstances of the applicant, required for the purposes of the
individual assessment of the application for international protection, that there is a well-founded fear of being subjected
to such acts of persecution on account of her gender, without having to look for other factors particular to her personal
circumstances.

*

ref. from Verwaltungsgerichtshof, Austria, 14 Sep. 2023

AG 9 Nov. 2023 EU:C:2023:856

* joined cases: C-608/22 + C-609/22

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-63/24
interpr. of  Dir. 2011/95 Qualification II Art. 12(2)(b)
CJEU C-63/24 Galte

*

On the criminal record of a refugee. Is there an obligation to take into consideration the sentence already served by that
person, the pardon or amnesty granted to that person, or any other circumstance of a similar nature?

*
ref. from Lietuvos vyriausiasis administracinis teismas, Lithuania, 26 Jan. 2024
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-454/23!!
interpr. of  Dir. 2011/95 Qualification II Art. 14(4)(a)+12
CJEU C-454/23 K.A.M.

*

On the issue whether art. 14(4)(a) can be interpreted as meaning that it allows refugee status to be revoked based on the
past conduct or alleged acts of the refugee outside and prior to entering the State of refuge which are not included in the
conduct which constitutes grounds for exclusion from being a refugee, having regard to the provisions of Art. 1(F) Ref.
Convention and Art. 12 of QD II on exclusion, which explicitly set out the grounds on which a person may be excluded
from being a refugee.

*
ref. from Dioikitiko Dikastirio Diethnous Prostasias, Cyprus, 19 June 2023

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-158/23!!

interpr. of  Dir. 2011/95 Qualification II Art. 34

CJEU C-158/23 Keren

*

Compatibility of national integration requirements with QD II. The AG concludes that the QDII
* does not preclude national legislation which requires refugees to attend civic integration courses, provided that that
obligation does not limit access to the rights conferred on them by that directive and, in particular, by Chapter VII
thereof, and takes account of their specific needs.
* precludes national legislation which imposes on refugees the obligation to bear high costs of integration programmes,
without the national authorities having previously carried out an individual assessment of their financial and social
situation, on the ground that that obligation is incompatible with the obligation to ensure access to integration
programmes and does not create pre-conditions which guarantee access to those programmes;
* does not preclude national legislation which requires refugees to sit a civic integration examination covering oral and
written skills in the official language of the host Member State and knowledge of the society of that Member State; and
* precludes national legislation which requires refugees to pass such an examination, on pain of having to repay a loan
and receiving a fine, as it jeopardises the attainment of the objectives of QD II and undermines the effectiveness of Article
34 thereof.

*
ref. from Raad van State, Netherlands, 15 Mar. 2023

AG 6 June 2024 EU:C:2024:461

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-123/23!!

interpr. of  Dir. 2011/95 Qualification II Art. 33(2)(d)

CJEU C-123/23 Khan Yunis

*

Art. 33(2)(d) must be interpreted as meaning that the mere fact that the asylum procedure regarding a previous
application for international protection of the person concerned was closed by a decision to discontinue it, (cfm art. 28
(1)), is not, in and of itself, an obstacle to an application thereafter presented by the same person being regarded as a
‘subsequent application’ within the meaning of art. 2(q). However, such an application cannot be regarded as coming
within the scope of that provision, and the ground of inadmissibility contained in art. 33(2)(d) cannot apply, if the
decision to discontinue the asylum procedure regarding the previous application has not been adopted yet or if the
person concerned still has the opportunity to resume that procedure. In that regard, art. 28(2) states that ‘MSs may
provide for a time limit of at least nine months’, during which the procedure can be resumed. It is up to the MSs, in their
national law, to decide what that time limit is, so long as it is not less than the nine-month minimum set by that provision.
Art. 33(2)(d) read in conjunction with art. 2(q) thereof, must be interpreted as meaning that they can be relied upon in
the situation where a MS other than the MS which delivered the final decision regarding a previous application for
international protection of the person concerned becomes the MS responsible for examining a new application made by
that person (in application of the criteria laid down in Dublin III).
Those provisions enable the MS responsible to declare the new application inadmissible, on the ground that it constitutes
a ‘subsequent application’, within the meaning of art. 2(q) of that directive, and that the asylum procedure regarding the
previous application of the person concerned has already been closed by a final decision in that other MS. That
possibility is, however, subject to the condition, expressly laid out in art. 33(2)(d) of Directive 2013/32, that no ‘new
elements or findings relating to the examination of whether the applicant qualifies as a beneficiary of international
protection … have arisen or have been presented by the applicant’.

*
ref. from Verwaltungsgericht Minden, Germany, 28 Oct. 2022

AG 27 June 2024 EU:C:2024:563

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-753/23!!
interpr. of  Dir. 2001/55 Temporary Protection Art. 8+11
CJEU C-753/23 Krasiliva

*

Does Art. 8(1) having regard also to the MS’ agreement not to apply Art. 11 of that directive, preclude national
legislation under which an application for a residence permit for the purpose of giving temporary protection is
inadmissible if the foreign national has applied for a residence permit in another MS or has already been granted a
permit in another MS?
Does a person enjoying temporary protection have the right to an effective remedy before a tribunal under Art. 47 of the
Charter against the failure of a MS to grant a residence permit within the meaning of Art. 8(1)?

*
ref. from Nejvy!! í správní soud, Czechia, 7 Dec. 2023
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-217/23!!

interpr. of  Dir. 2011/95 Qualification II Art. 10(1)(d)

CJEU C-217/23 Laghman

*

art. 10(1)(d) must be interpreted as meaning that
* The ÔdistinctidentityÕof the group is a condition that must be examinedin the light of the surroundingsocietyÕs
perception of it.
* The ÔsurroundingsocietyÕis definedas the humanand social environmentin which that group lives, which the
competentnational authority considersrelevant for the purposesof its individual assessmentof the application for
internationalprotection.Theperceptionof thesurroundingsocietydoesnot refer to the isolatedperceptionof theactor
of persecution, but to a collective perception.
* Thefact that the group is perceivedas beingdifferentby the surroundingsocietymustbe examinedin the light of the
impressionor imagethat it hasof that group,with whichan opinionor judgementmaybeassociatedthat differentiatesit
or distinguishesit from the rest of society.Behaviour,actsor measuresthat are adoptedas a result of that perception
may be relevant factors for that purpose.
* Dependingon thecircumstancesin thecountryof origin, a memberof a family involvedin a bloodfeudin that country
maybeconsideredto belongto a ÔparticularsocialgroupÕ,asa reasonfor persecutionthat maylead to therecognition
of refugee status.

*
ref. from Verwaltungsgerichtshof, Germany, 4 Apr. 2024

AG 5 Sep. 2024 EU:C:2024:709

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-349/24!!
interpr. of  Dir. 2011/95 Qualification II Art. 3
CJEU C-349/24 Nuratau

*

On the withdrawal of international protection*
ref. from Krajsk!  soud v Brn", Czechia, 9 May 2024

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2260342/16%22%5D%7D!!

1.3.3 ECtHR Judgments on Qualification for Protection and Family Life (Art. 8, 12, 14)

no violation of ECHR: 3+2
ECtHR 19 Dec. 2017, 60342/16 A. v CH

*
Theapplicantwasan Iranian national who appliedfor asylumin 2009,claiming to havebeenimprisonedand tortured
after taking part in a demonstration.This applicationwasrejectedas the Swissauthoritiesfoundhis accountnot to be
credible. In a subsequentasylumapplication he claimed to have convertedto Christianity while in Switzerlandand
therefore to be at risk of death penalty for apostasy if returned to Iran.
The Court referred to the domesticauthorities that had found that, evenassumingthe applicantÕsconversionto be
genuineand lasting, Christian convertswould only face a real risk of ill-treatment upon return to Iran if manifesting
their faith in a mannerthat would lead to thembeingperceivedas a threat to the Iranian authorities.That requireda
certain levelof public disclosurewhichwasnot foundto bethecasefor theapplicantwhowasan ordinary memberof a
Christian circle. His casewas thus contrastedwith the situation whereit was establishedthat the personsconcerned
weredeeplycommittedto their faith andconsideredpublic practiceof it essentialto preservetheir religious identity (cf.
CJEU 5 Sep 2012, C-71/11 and C-99/11, Y and Z).
As there were no indicationsthat the two setsof domesticproceedingsin which the applicant had beenexaminedin
personwere flawed, and having regard to the reasoningof the Swissauthoritiesand the reports on the situation of
Christian converts in Iran, the Court found no grounds to consider the domestic authoritiesÕ assessment inadequate.

*

CE:ECHR:2017:1219JUD006034216

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2258802/12%22%5D%7D!!
violation of ECHR: 3
ECtHR 7 Jan. 2014, 58802/12 A.A. (#1) v CH

*
Theapplicantwasa Sudaneseasylumseeker,claiming to originate from theregionof North Darfur. He allegedto have
fled his village after it had beenattackedand burnt downby the Janjaweedmilitia that had killed his father and many
other inhabitants, and mistreated himself.
TheECtHRnotedthat thesecurityandhumanrights situationin Sudanis alarmingandhasdeterioratedin the last few
months.Political opponentsof the governmentare frequentlyharassed,arrested,tortured and prosecuted,such risk
affecting not only high-profile people, but anyone merely suspected of supporting opposition movements.
As the applicanthad beena memberof the Darfur rebel group SLM-Unity in Switzerlandfor severalyears,the Court
notedthat theSudanesegovernmentmonitorsactivitiesof political opponentsabroad.Whileacknowledgingthedifficulty
in assessingcasesconcerningsur place activities, the Court had regard to the fact that the applicant had joined the
organisationseveralyearsbeforelaunchinghis presentasylumrequestwhenit wasnot foreseeablefor him to apply for
asyluma secondtime.In viewof theimportanceof art. 3 andtheirreversiblenatureof thedamagethat resultsif therisk
of ill-treatmentmaterialises,the Court preferredto assessthe claim on the groundsof the political activitieseffectively
carried out by theapplicant.Ashemightat leastbesuspectedof beingaffiliated with an oppositionmovement,theCourt
foundsubstantialgroundsfor believingthat hewouldbeat risk of beingdetained,interrogatedandtorturedon arrival at
the airport in Sudan.

*

CE:ECHR:2014:0107JUD005880212
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2232218/17%22%5D%7D!!
violation of ECHR: 3
ECtHR 5 Nov. 2019, 32218/17 A.A. (#2) v CH

*
Theapplicantwasan asylumseekerof Hazaraethnicitywho had fled Afghanistanafter convertingto Christianity.The
Swissauthoritieshadrejectedhis applicationastheyfoundthat hewouldnot beexposedto seriousharmin Afghanistan
as a result of his conversion.The Court noted that according to international sourcesAfghanswho had become
Christiansor weresuspectedof conversionwouldbeexposedto a risk of persecutionby variousgroupsin Afghanistan,
including State persecutionresulting in the death penalty. It found that the Swissauthorities, while acceptingthe
applicantÕsconversion,had not consideredhis practice of the Christian faith since his baptismor how he could, if
returned,continueto practiseit in Afghanistan.Thedomesticauthoritieshad merelypresumedthat he would havean
internal protectionalternativeby living in Kabul with his unclesand cousinsas his conversionwasnot knownto these
relatives.This implied that the applicant would be obliged to changehis social conductby confining it to a strictly
private level and would thushaveto live a life of deceitand could be forcedto renouncecontactwith other Christians.
TheSwissFederalAdministrativeCourt had thusnot engagedin a sufficientlyseriousexaminationof the consequences
of the applicantÕs conversion.

*

CE:ECHR:2019:1105JUD003221817

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2234098/11%22%5D%7D!!
no violation of ECHR: 3
ECtHR 24 July 2014, 34098/11 A.A. a.o. v SE

*
Theapplicantswerefour Somalicitizens,a fatherandhis threechildrenborn in 1990,1994and1997.Theyappliedfor
asylumin Sweden,claimingto bemembersof theSheikalclan andhavinglived togetherin southernSomaliasince1999.
The Swedishauthorities, referring to languageanalysisand to their various explanationsas well as A.A.Õsseveral
passportstampsfrom Somalilandand northern Somalia, found it much more likely that they had been living in
Somaliland for years before leaving for Sweden, and that they could consequently be returned there.
While therewereno indicationsthat the applicantshad any affiliations with the majority Isaaqclan in Somaliland,the
ECtHRfoundstrongreasonsto questionthe veracityof the applicantsÕaccountof their origin in southernSomaliaand
their denialof anytieswith northernSomalia.Theycouldthereforebeexpectedto providea satisfactoryexplanationfor
the discrepanciesallegedby the Swedishauthorities.Suchexplanationhad not beenprovided,and the Court further
notedthat theapplicantshadnot contestedthefindingsof the languageanalystbeforethedomesticauthorities,andthat
A.A.hadprovidedcontradictorystatementsabouta crucial eventandhadbeenvagueaboutthesituationin southernand
central Somalia.
Againstthis background,theCourt wassatisfiedthat theassessmentby theSwedishauthoritiesthat theapplicantsmust
havebeenformer residentsof SomalilandbeforeleavingSomalia,wasadequateand sufficientlysupportedby relevant
materials.At thesametimetheCourt notedtheintentionto removetheapplicantsdirectly to Somaliland,andthat a fresh
assessmentwould have to be madeby the Swedishauthorities in casethe applicantsshould not gain admittanceto
Somaliland. Their deportation to Somaliland would therefore not involve a violation of art. 3.

*

CE:ECHR:2014:0724JUD003409811

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2218039/11%22%5D%7D!!
violation of ECHR: 3
ECtHR 15 Jan. 2015, 18039/11 A.A. v FR

*
Caseof deportation to Sudan.The applicant was an asylumseekeroriginating from the SouthDarfur region and
belongingto a non-Arabtribe. He hadarrived in Francein October2010,wasarrestedandissuedwith a removalorder,
released and then rearrested a number of times. He lodged an asylum application in June 2011.
Theapplicantstatedthat oneof his brothershadjoinedtheJEM oppositionmovementin Sudan,andthat hehimselfhad
sharedthe movementÕsideasbut refusedto be involvedin its armedactivities.He allegedthat the Sudaneseauthorities
had interrogatedand tortured him several times in order to extract information about JEM. A medical certificate
producedby theapplicantwasbrief, yetgiving credibility to his allegationsof ill-treatment,and theFrenchgovernment
had not commentedon this certificate.The applicantÕsallegation to havebeengiven a prison sentencefor providing
supportto theSudaneseoppositionforceswasnot supportedby anydocument,but theCourt consideredthis asreflecting
the fact that the Sudanese authorities were convinced of the applicantÕs involvement in a rebel movement.
Asto theinconsistenciesin theapplicantÕsaccount,theECtHRheldthat his descriptionof eventsin Sudanhadremained
constantboth beforethe Court itself and beforethe French asylumoffice OFPRA.Only the chronologywas differing
slightly,andtheCourt statedthat merediscrepancyin thechronologicalaccountwasno major inconsistency,notingthat
the asylumapplicationhad beenexaminedin the acceleratedprocedurewith little time left for the applicantto prepare
his case. Thus, the decisive part of the applicantÕs account was credible.
Referringto its previousfinding of the humanrights situation in Sudanas alarming, particularly as regardspolitical
opponents(A.A.v. Switzerland,7 January2014,58802/12),theCourt consideredtheapplicantto beat seriousrisk of ill-
treatment both as belonging to an ethnic minority and because of his supposed links with an opposition group.

*

CE:ECHR:2015:0115JUD001803911

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%224677/20%22%5D%7D!!
no violation of ECHR: 3
ECtHR 13 July 2023, 4677/20 A.A. v SE

*
Theapplicantis a Libyannationalwhowasborn in 1988and lives in Gothenburg(Sweden).He arrived in Sweden,via
Spain,in 2012and applied for asylum,claiming that he wasat risk from the Libyan mafia. Themigration authorities
rejectedhis request,but could not enforcetheir decisionto return him to Spain as he had absconded.In 2015 he
reappliedfor asylumin Sweden,this time claiming that he was on a wantedlist in Libya and would be at risk of ill-
treatment if returned because he had worked for the Gaddafi regime. This request was also rejected.
While recognisingthat the situation in Libya remainedfragile, the ECtHR found no reasonto questionthe Swedish
authoritiesÕandcourtsÕconclusionthat thesituationin Libya wasnot soseriousthat all Libyannationalsseekingasylum
neededinternationalprotection.TheECtHRconcludedthat the applicanthad failed to substantiatethat he would be at
risk of being killed or subjectedto ill-treatment upon returning to Libya. Accordingly,his removal would not be in
violation of Art. 2 or 3.

*

CE:ECHR:2023:0713JUD000467720

Newsletter on European Asylum Issues Ð for Judges28 NEAIS 2024/4 (Dec.)



N E A I S 2024/4
1.3.3: Qualification for Protection: Jurisprudence: ECtHR Judgments

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2268519/10%22%5D%7D!!
no violation of ECHR: 3
ECtHR 3 Apr. 2014, 68519/10 A.A.M. v SE

*
The applicant was an Iraqi Sunni Muslim originating from Mosul. Despitecertain credibility issuesconcerningan
allegedarrest warrant and in absentiajudgment,the ECtHR consideredhim to be at real risk of ill-treatment by al-
Qaedain Iraq dueto his refusalto apologisefor offensivereligiousstatementsandto havinghadan unveiledwomanin
his employment.
Basedon considerationssimilar to thosein W.H.v. Sweden(8 April 2015,49341/10),however,theCourt foundthat the
applicant would be able to relocatesafely in KRI. Thereforehis deportationwould not involve a violation of art. 3
provided that he is not returned to parts of Iraq situatedoutsideKRI. One dissentingjudge consideredthis to be
insufficient in order to comply with the guarantees for internal relocation as required under the CourtÕs case law.

*

CE:ECHR:2014:0403JUD006851910

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2222283/21%22%5D%7D!!
no violation of ECHR: 3
ECtHR 7 May 2024, 22283/21 A.D. a.o. v SE

*
About the removalof Albanian asylumseekers.The ECtHR found no reasonsto depart from the SwedishauthoritiesÕ
assessmentthat it hadnot beendemonstratedthat theAlbanianauthoritiesare unableor unwilling to obviateanyrisk of
ill-treatment by non-state actors seemingly faced by the applicants by providing appropriate protection.

*

CE:ECHR:2024:0507JUD002228321

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2280086/13%22%5D%7D!!
violation of ECHR: 3
ECtHR 15 Jan. 2015, 80086/13 A.F. v FR

*
Caseof deportation(similar to A.A.v. France,15 January2015,18039/11).Theapplicantwasa Sudaneseasylumseeker
who submitted that he risked ill-treatment on account of his ethnic origin and his supposed links with the JEM movement.
The French asylumauthorities had consideredhis statementson both ethnicity and region of origin as evasiveand
confused,but theECtHRnotedthat theyhadfailed to statethegroundsfor their finding asto the lack of credibility. The
Court consideredtheapplicantÕsaccountof ill-treatmentdueto his supposedlinks with JEM to beparticularly detailed
and compatiblewith the international reports available on Sudan,and it was supportedby a medicalcertificate.The
inconsistenciesreferredto by the Frenchgovernmentwerethereforenot sufficientto castdoubton the factsallegedby
the applicant.A secondasylumapplicationmadeby him undera false identity did also not discreditall his statements
before the Court.
Giventhesuspicionsof theSudaneseauthoritiestowardsDarfuris havingtravelledabroad,theCourt consideredit likely
that theapplicantwouldattract their unfavourableattention.Dueto his profile andthegeneralisedactsof violencebeing
perpetratedagainstmembersof theDarfur ethnicgroups,deportationof theapplicantto Sudanwouldexposehim to risk
of ill-treatment in violation of art. 3.

*

CE:ECHR:2015:0115JUD008008613

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2271680/10%22%5D%7D!!
no violation of ECHR: 3
ECtHR 27 June 2013, 71680/10 A.G.A.M. v SE

*
TheeightcasesconcernedtenIraqi nationalshavingappliedfor asylumin Sweden.Their applicationshadbeenrejected
and the ECtHR notedthat the Swedishauthoritieshad given extensivereasonsfor their decisions.The Court further
notedthat the generalsituation in Iraq wasslowly improving,and concludedthat it wasnot so seriousas to causeby
itself a violation of art. 3 in the event of a personÕs return to the country.
Theapplicantsin two of the casesallegedto be at risk of beingvictimsof honour-relatedcrimes,and the Court found
that the eventsthat had led the applicantsto leaveIraq strongly indicatedthat theywould be in dangeruponreturn to
their hometowns.The Court also found theseapplicantsunableto seekprotectionfrom the authoritiesin their home
regions of Iraq, nor would any protection provided be effective,given reports that ÔhonourkillingsÕwere being
committedwith impunity.However,thesetwo applicantswereconsideredable to relocateto regionsawayfrom where
theywerepersecutedby a family or clan, as tribes and clanswereregion-basedpowersand therewasno evidenceto
show that the relevant clans or tribes in their caseswere particularly influential or powerful or connectedwith the
authorities or militia in Iraq. Furthermore,the two applicantswere both Sunni Muslims and there was nothing to
indicatethat it would be impossibleor evenparticularly difficult for themto find a placeto settlewheretheywould be
part of the majority or, in any event, be able to live in relative safety.
The applicantsin the other six caseswere Iraqi Christianswhomthe Court consideredable to relocate to the three
northerngovernoratesof Dahuk,Erbil andSulaymaniyah,forming theKurdistanRegionof northernIraq. Accordingto
internationalsources,this regionwasa relativelysafeareawheretherights of Christiansweregenerallybeingrespected
and large numbersof this group had alreadyfoundrefuge.TheCourt pointedto the preferentialtreatmentgivento the
Christiangroupascomparedto otherswishingto entertheKurdistanRegion,andto theapparentavailability of identity
documentsfor that purpose.Neitherthegeneralsituationin that region,includingthat of theChristianminority,nor any
of the applicantsÕpersonal circumstancesindicated the existenceof a risk of inhuman or degrading treatment.
Furthermore,therewasno evidenceto showthat thegeneralliving conditionswouldnot bereasonable,theCourt noting
in particular that therewere jobs available in Kurdistanand that settlerswould haveaccessto healthcare as well as
financial and other support from UNHCR and local authorities.

*

CE:ECHR:2013:0627JUD007168010
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2213442/08%22%5D%7D!!
no violation of ECHR: 3
ECtHR 12 Jan. 2016, 13442/08 A.G.R. v NL

*

Thesefive casesconcernedAfghanasylumseekerswho had beenexcludedfrom refugeestatusunderart. 1F of the UN
RefugeeConventiondue to their past activities as more or lesshigh ranking officers in the former Afghanarmy or
intelligenceserviceuntil the collapseof the communistregime in 1992. They claimed that their forcible return to
Afghanistan would expose them to a real risk of ill-treatment.
In A.G.R.v. NL (12 January2016,13442/08)theCourt found,apart from theapplicantÕsunsubstantiatedclaims,nothing
in thecasefile specificallyindicatingwhether,andif sowhy,theMujahideenwouldhavebeeninterestedin theapplicant
on allegedoccasionsin 1992and1995.It further foundno tangibleelementsshowingthat theapplicanthadsince2005
attractedthenegativeattentionof anygovernmentalor non-governmentalbodyor anyprivate individual in Afghanistan.
The Court further noted that since 2010 the UNHCR has no longer classified people who have worked for the
KhAD/WADunderthe former Afghanregimeas oneof the specificcategoriesof personsexposedto a potential risk of
persecution in Afghanistan.
As to the generalsecuritysituationin Afghanistan,the Court did not find that therewasa generalsituationof violence
such that there would be a real risk of ill-treatment simply by virtue of an individual being returned to Afghanistan.

*

CE:ECHR:2016:0112JUD001344208

* joined cases: 13442/08, 25077/06 + 46856/07 + 8161/07 + 39575/06

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2223378/15%22%5D%7D!!
violation of ECHR: 2+3
ECtHR 30 May 2017, 23378/15 A.I. v CH

*
Theapplicantwasa Sudanesenationalwhoappliedfor asylumin Switzerlandin 2012.During his stayin Switzerland,he
had been an active member of two organisations opposing the current government of Sudan.
The Court confirmedits previousfindings that the humanrights situation in Sudanwas alarming, in particular for
political opponents,and that it had further deteriorated since 2014. Individuals suspectedof being membersor
supportersof rebelgroups,are still beingarrestedandtortured,suchrisk of ill-treatmentnot solelyaffectinghigh-profile
opponents,but everyoneopposingor beingsuspectedof opposingthe Sudaneseregime.That regimewasalso knownto
carry out surveillance of opposition activities abroad
Despitethe fact that the Court did not find it substantiatedthat the Sudaneseauthoritieshad shownany interestin the
applicantwhile he wasstill in Sudanand until his arrival to Switzerland,the Court acceptedthat he had beenactively
andincreasinglyinvolvedin theoppositiongroupsduring his stayasan asylumseekerin that country.Giventherisk for
everyonesuspectedof opposingthe regime,and thesurveillanceof political opponentsabroad,it couldnot beexcluded
that theapplicanthadattractedtheattentionof the intelligenceservices.Thus,therewerereasonablegroundsto believe
that he would risk being arrested and tortured on arrival in the airport of Khartoum.

*

CE:ECHR:2017:0530JUD002337815

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2244095/14%22%5D%7D!!
violation of ECHR: 2+3
ECtHR 29 Oct. 2015, 44095/14 A.L. (X.W.) v RU

*
TheapplicantChinesenational had beenarrestedin Russiaon suspicionof havingmurdereda policemanin China. It
wasundisputedthat therewasa substantialand foreseeablerisk that, if deportedto China,hemightbegiventhedeath
penalty after trial on the capital charge of murder. Referring to previous judgmentsconcerning the evolving
interpretationof arts. 2 and 3 as regardsthe permissibilityof the deathpenalty,as well as to RussiaÕscommitmentsto
abolishthe deathpenalty,the Court concludedthat the applicantÕsforcible return to China would exposehim to a real
risk of treatmentcontrary to arts. 2 and3. Russiawasheld to haveviolatedart. 3 on accountof theapplicantÕssolitary
confinementin a detentioncentrefor aliens,andon accountof thedetentionconditionsin a policestationwherehehad
been held for two days.

*

CE:ECHR:2015:1029JUD004409514

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2223048/19%22%5D%7D!!
violation of ECHR: 3
ECtHR 24 Oct. 2023, 23048/19 A.M.A. v NL

*
Theapplicantfrom Bahrainappliedfor asylumin theNL, whichwasrejected.Dueto all sortsof electronicdeficiencies,
his appealwastoo late andthereforinadmissible.In 2018hewasexpelledto Bahrain.A weeklater his lawyer informed
theDutchauthoritiesthat theapplicanthadbeenarrestedon arrival in Bahrainanddetainedimmediately.Subsequently,
he was sentenced to life imprisonment in Bahrain.
TheECtHRhasacceptedthat Statesmayconfinetheassessmentof a subsequentasylumapplicationto an examinationof
thequestionwhetherrelevantnewfactshavebeenbroughtforward, and that whenno suchfactsare foundtheyare not
requiredto conducttheir assessmentwith thesamethoroughness.However,theexaminationof that questionshouldnot
becarried out in a too restrictivea manner(seeM.D. andM.A. v. Belgium). Theseprinciplesseemto correspondto the
reasoningadoptedby the CJEU in its judgmentin L.H. As regards the caseat hand, the ECtHT notesthat the new
documentsdo not appearto havebeeneasyto comeby,astheydo not appearto bepublicly availablerecords.By bluntly
concludingthat no probativevaluecouldbeattachedto thesedocuments,withoutanyprior assessmentof their potential
relevancein the light of all the other informationregardingthe individual situationof the applicantand of the general
situationin Bahrain, thecompetentauthoritiestook too narrow an approach,whichcannotbe regardedasensuringthe
careful and rigorous examination expected of them.
Thus,therespondentStatefailed to dischargeits proceduralobligationunderArt. of theConventionto properlyassessin
thecontextof theÒlast-minuteÓproceedingstheallegedrisk of treatmentcontrary to that provisionbeforeremovingthe
applicant from the Netherlands.
This caseis officially unanimouslyconsideredas a violation of the proceduralobligationsunderart. 3. It is, however,
also relevant under qualification. See,in that context,the partly concurring and partly dissentingopinion of judge
Serghides.

*

CE:ECHR:2023:1024JUD002304819
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2261689/16%22%5D%7D!!
violation of ECHR: 3
ECtHR 23 Oct. 2018, 61689/16 A.N. a.o. v RU

*
The applicant Uzbekistanand Tajikistan nationalsclaimed that the requestedextradition to their countriesof origin
would expose them to risk of ill-treatment.
The Court referred to its previouscaselaw holding that individuals whoseextradition was soughtby Uzbekor Tajik
authoritieson chargesof religiously or politically motivatedcrimesconstitutevulnerablegroupsfacing a real risk of
treatmentcontrary to art. 3. As the presentapplicantshad in the extradition and expulsioncasesconsistentlyand
specificallyarguedthat theyhad beenprosecutedfor religious extremismand faceda risk of ill-treatment,the Russian
authorities had at their disposal sufficiently substantiatedcomplaints.The Court would therefore have to examine
whetherthe authorities had dischargedtheir obligation to assesstheseclaims adequately.Referring to the national
courtsÕsimplistic rejectionsof the claims, and to their reliance on assurancesfrom the Tajik and Uzbekauthorities
despitetheir formulationin standardterms,theCourt foundthat theyhadfailed to assesstheclaimsadequatelythrough
reliance on sufficient relevantmaterial. In its independentexaminationof the claims the Court found no basis for a
conclusionthat thecriminal justicesystemof Tajikistanor Uzbekistanor thespecifictreatmentof personsprosecutedfor
religiously and politically motivatedcrimeshad improved.Removalof the applicantswould thereforeexposethemto a
real risk of treatment contrary to art. 3.

*

CE:ECHR:2018:1023JUD006168916

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2246240/15%22%5D%7D!!
no violation of ECHR: 3
ECtHR 19 Apr. 2018, 46240/15 A.S. v FR

*
The applicant Moroccannational had beensentencedto sevenyearsÕimprisonmentfor involvementin conspiracyto
carry out terrorist attacksin France, Morocco and other countries.In that connectionhe had beendeprivedof his
acquired French nationality and expelledto Morocco where he was arrested and placed in detention.The Court
observedthat Morocco had taken action to prevent risks of torture and inhuman and degrading treatment, thus
distinguishingthecasefrom M.A. v. France(9373/15).Thenatureof theapplicantÕsconvictionexplainedwhyhemight
be subjectedto control and supervisorymeasureson his return to Morocco,suchmeasuresnot amountingipso facto to
treatmentcontrary to art. 3. TheCourt notedthat despitehis releaseandcontactswith a lawyer theapplicanthadfailed
to presentany evidencesuchas medicalcertificatesto showthat his conditionsof detentionhad exceededthe severity
thresholdrequiredfor violation of art. 3. He hadalsonot presentedanyevidenceto provethat personspresentedashis
accompliceshad sustainedinhumanor degradingtreatment.As the French authoritieshad deportedthe applicant to
Moroccodespitean ECtHRindicationunderRule39,art. 34 hadbeenviolated.Moreover,theCourt heldthat by serving
theexpulsionorder on theapplicanton thedayof his release,yetmorethanonemonthafter theorder hadbeenissued,
anddeportinghim immediatelyuponrelease,theauthoritieshadgivenhim insufficienttimeeffectivelyto requestinterim
measures from the Court.

*

CE:ECHR:2018:0419JUD004624015

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2268377/17%22%5D%7D!!
no violation of ECHR: 3
ECtHR 25 Feb. 2020, 68377/17 A.S.N. v NL

*

The applicantsare Afghannationalsand Sikhswho usedto live in Afghanistan.The family applied for asylumin the
Netherlands,telling the Dutch authorities that they had left Afghanistanafter one of the applicantÕssister had been
kidnappedwhile on the way to the Gurdwara(Sikhtemple)and that her brother had receiveda ransomdemandsigned
by theTalibanandhadthenhimselfdisappeared.TheDutchauthoritiesrejectedboththeinitial anda subsequentasylum
application, which decisionswere upheld in court. Main point was that the applicantsÕaccount of eventslacked
credibility and that they had not made a plausible case for believing that they feared persecution.
The ECtHR concludesthat the generalsituation in Afghanistancannotbe deemedsuchthat any removalthere would
necessarilybreachArt. 3 of the Convention,and that the situationof Sikhsin Afghanistancannotbe deemedsuchthat
they belongto a group that is systematicallyexposedto a practice of ill-treatment. The Court also finds that in this
presentcasetheseveritythresholdhasnot beenmetin thepresentcase.Moreover,it hasalsonot beenestablishedthat
the case is so very exceptional that the humanitarian grounds against removal are compelling.

*

CE:ECHR:2020:0225JUD006837717

* joined cases: 68377/17, C-530/18

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%221557/19%22%5D%7D!!
violation of ECHR: 3+5+13
ECtHR 21 June 2022, 1557/19 Akkad v TR

*
ThiscaseconcernstheapplicantÕsallegationthat hehadbeensubjectedto forcedandunlawfulexpulsionto Syriaby the
Turkishauthoritiesunderthe guiseof a ÒvoluntaryreturnÓ.In 2018the applicant,who had a valid residencepermit in
TŸrkiye andhadbeengrantedÒtemporaryprotectionÓstatus,wasarrestedneartheMeri• river while attemptingto enter
Greece. He was removed to Syria two days later.
TheECtHRfoundthat substantialgroundshadbeenshownfor believingthat theapplicantfaceda real risk of treatment
contrary to Art. 3 in Syriaand that theTurkishauthoritieshadexposedhim, in full knowledgeof the facts,to the risk of
treatmentin breachof the Convention.It also held that the handcuffingof the applicant Ð in pairs with other single
Syrianmenduring a bus journey lasting around20 hoursÐamountedto degradingtreatment.Theapplicantwasalso
unableto challengehis removalto Syria.And theECtHRfoundthat theapplicanthadbeendeprivedof his liberty from
the time of his arrest closeto the Greekborder at Meri• until his removalto Syria. It notedthat the legal safeguards
provided for by domestic law in relation to the detention of persons facing expulsion had not been complied with.

*

CE:ECHR:2022:0621JUD000155719
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2217299/12%22%5D%7D!!
violation of ECHR: 3
ECtHR 16 Apr. 2013, 17299/12 Aswat v UK

*
An allegedinternational terrorist who had beendetainedin the UK pendingextradition to the USAclaimedthat such
extraditionwould not be compatiblewith art. 3. Thecasewasoriginally processedtogetherwith Babar Ahmada.o. v.
UK (24027/07),but was adjournedin order to obtain further information.The Court distinguishedthis casefrom the
former one,dueto the severityof the applicantÕsmentalhealthcondition.In light of the medicalevidencetherewasa
real risk that extradition would result in a significant deterioration of the applicantÕsmental and physical health,
amountingto treatmentin breachof art. 3. The Court pointedto his uncertainfuture in an undeterminedinstitution,
possiblythe highly restrictiveregimein the ÔsupermaxÕprison ADX Florence,and to the differentand potentiallymore
hostile prison environmentthan the high-securitypsychiatric hospital in the UK where the applicant was currently
detained.

*

CE:ECHR:2013:0416JUD001729912

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2211161/11%22%5D%7D!!
no violation of ECHR: 3
ECtHR 19 Dec. 2013, 11161/11 B.K.A. v SE

*
Theapplicantwasan Iraqi citizen,a SunniMuslim from Baghdad.He claimedto be at risk of persecutionbecausehe
had workedas a professionalsoldier in 2002-03during the SaddamHusseinregimeand had beena memberof the
BaÕath party, and because of a blood feud after he had accidentally shot and killed a relative in Iraq.
TheECtHRfirst consideredthe generalsituation in Iraq, and referredto international reportsattestingto a continued
difficult situation, including indiscriminate and deadly attacks by violent groups, discrimination and heavy-handed
treatmentby authorities.In the CourtÕsview, though,it appearedthat the overall situationhasbeenslowly improving
sincethepeakin violencein 2007,andtheCourt sawno reasonto alter thepositiontakenin this respectfour yearsago
in thecaseof F.H. v. Sweden(20 January2009,32621/06).It notedthat theapplicanthadnot claimedthat thegeneral
circumstanceson their own would preclude return, but assertedthat this situation together with his personal
circumstances would put him at risk of treatment prohibited by art. 3.
As regardsthe applicantÕspersonalsituation, the Court notedthat the SwedishMigration Court had found his story
coherentanddetailed.TheCourt consideredformermembersof theBaÕathparty andthemilitary to beat risk todayonly
in certain parts of Iraq and only if someother factors are at hand, suchas the individual having held a prominent
positionin either organisation.Giventhe long time passedsincethe applicantleft theseorganisationsand the fact that
neither he nor his family had receivedany threats becauseof this involvementfor many years, the Court found no
indication of risk of ill-treatmenton this account.However,it did acceptthe SwedishCourtÕsassessmentof the risk of
retaliation and ill-treatment from his relativesas part of the blood feud,noting that it may be very difficult to obtain
evidence in such matters.
While theapplicantwasthusat risk of treatmentcontrary to art. 3, theCourt acceptedthedomesticauthoritiesÕfinding
that thesethreatsweregeographicallylimited to Diyala andBaghdadandthat hewouldbeableto settlein anotherpart
of Iraq, for instancein Anbar the largest provincein the country. In a dissentingopinion, one of the judgesheld this
finding to reflecta failure to testthe requisiteguaranteesin connectionwith internal relocationof applicantsunderart.
3.

*

CE:ECHR:2013:1219JUD001116111

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2249867/08%22%5D%7D!!
violation of ECHR: 3
ECtHR 10 May 2016, 49867/08 Babajanov v TR

*
Violation of ECHRarts. 3 and 5. Thecaseconcernedthe allegedillegal deportationof an Uzbekasylumseekerfrom
Turkeyto Iran. Theapplicanthad fled Uzbekistanin 1999dueto fear of persecutionbecausehe is a Muslim.Travelling
via Tajikistan,AfghanistanandPakistanhehadstayedin Iran asan asylumseekerfrom 2005to 2007beforefleeingfor
Turkey.
Theapplicantclaimedthat in September2008hehadbeenarrestedandplacedin detentionalongwith 29 otherasylum
seekers,driven to the border and deportedto Iran. TheGovernmentsubmittedthat the applicanthad beendeportedto
Iran as a Ôsafethird countryÕin accordancewith domesticlaw following an assessmentof his asylumclaim. He had
subsequently entered Turkey illegally again and was currently living in hiding there.
The Court limited its examinationto ascertaining whether the Turkish authorities had fulfilled their procedural
obligationsunderart. 3. It foundit establishedthat theapplicantwasan asylumseekerresidinglegally in Turkeyon the
day of his deportation,and that he had beendeportedto Iran in the absenceof a legal procedureproviding safeguards
against unlawful deportationand without a proper examinationof his asylumclaim. As the applicant had adduced
evidencecapableof proving that thereweresubstantialgroundsfor believingthat, if deportedto Iran with the risk of
refoulementto Uzbekistan,hewouldbeexposedto a real risk of treatmentcontrary to art. 3, theTurkishauthoritieshad
beenunderan obligation to addresshis argumentsand carefully assessthe risk of ill-treatment.In the absenceof such
rigorous examinationof the applicantÕsclaim of a risk of ill-treatment if removedto Iran or to Uzbekistan,his
deportation to Iran had amounted to a violation of art. 3.
While finding no needfor a separateexaminationof the samefactsunderart. 13, and that the applicantdid not have
victim statusasregardshis complaintsof a currentthreatof deportationfrom Turkey,theCourt heldthat his detentionin
connection with the deportation in 2008 had been in violation of art. 5 (1) and (2).

*

CE:ECHR:2016:0510JUD004986708

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2224027/07%22%5D%7D!!
no violation of ECHR: 3
ECtHR 10 Apr. 2012, 24027/07 Babar Ahmad v UK

*
In a caseconcerningsix allegedinternational terrorists who havebeendetainedin the UK pendingextradition to the
USA,the Court held that neither their conditionsof detentionat a ÔsupermaxÕprison in USA(ADX Florence)nor the
lengthof their possiblesentences(mandatorysentenceof life imprisonmentwithout the possibilityparole for oneof the
applicants, and discretionary life sentences for the others) would make such extradition a violation of art. 3.

*

CE:ECHR:2012:0410JUD002402707

Newsletter on European Asylum Issues Ð for Judges32 NEAIS 2024/4 (Dec.)



N E A I S 2024/4
1.3.3: Qualification for Protection: Jurisprudence: ECtHR Judgments

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%229839/22%22%5D%7D!!
no violation of ECHR: 3
ECtHR 29 June 2023, 9839/22 Bijan Balahan v SE

*
Theapplicantis a dual nationalof Iran and theUSAand is currentlybeingdetainedin Sweden.He facesextraditionto
the USA where he is wantedin the Stateof California on chargesfor seriouscriminal offences,including torture,
aggravatedmayhemandgrandtheft.No evidenceof a real risk of a life imprisonmentsentencewithoutparoleor with a
61-year minimum term before parole eligibility, if applicant extradited to, and convicted in, the USA: no violation.

*

CE:ECHR:2023:0629JUD000983922

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2213869/22%22%5D%7D!!
ECHR: 3

ECtHR 13 July 2023, 13869/22 Carvajal Barrios v ES
*

Thecaseconcernedtheextraditionof Mr Carvajal Barrios to theUnitedStates,wherehe is wantedfor drug-smuggling
offences.Theapplicantis a Venezuelannationalwhowasborn in 1960and is in detentionin Estremera(Communityof
Madrid). He was a member of the Venezuelanintelligence agency, including head of counter-espionageunder
VenezuelanPresidentHugo Ch‡vez.In July 2014, while working as Venezuelanconsul in Aruba (Kingdom of the
Netherlands), he was
arrestedon that island pursuantto a United StatesDepartmentof Statearrest warrant. As a result of his diplomatic
immunity, he was ultimately expelled from Aruba, rather than extradited to the United States.
TheECtHRreiteratedthat in theextraditioncontext,in order to complywith Art. 3, Spainwasnot requiredto examine
the availability of proceduralsafeguardsin the United Statesbecausescrutinisingthe relevantlaw and practiceof that
Statewould be undulydifficult for the national authoritiesdecidingon extraditionrequests,and this would be an over-
extensiveinterpretationof the responsibilityof a ContractingState.It largely referred to the principles establishedin
ECtHR GC 3 Nov 2022, 22854/20, Sanchez-Sanchez v. the UK.

*

CE:ECHR:2023:0713JUD001386922

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2222414/93%22%5D%7D!!
violation of ECHR: 3
ECtHR (GC) 15 Nov. 1996, 22414/93 Chahal v UK

*
This caseis about an order for deportationto India of Sikh separatistfor national security reasons.The ECtHR is
persuaded(12 votesto 7) by evidencecorroboratedfrom different objectivesourcesthat until mid-1994elementsof
Punjab police accustomedto act without regard to humanrights of suspectedSikh militants, including pursuingthem
outsidehomeState.Despiterecent(i.e. 1996) improvementin humanrights situation in Punjab and efforts of Indian
authoritiesto bring about reform, problemspersistwith regard to observanceof humanrights by certain membersof
security forcesin Punjab and elsewherein India. Against this background,assurancesof the Indian Governmentare
inadequateguaranteeof safety.Theapplicant'shigh profile is likely to makehim targetof hard-lineelementsin security
forces.

*

CE:ECHR:1996:1115JUD002241493

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2215576/89%22%5D%7D!!
no violation of ECHR: 3
ECtHR 20 Mar. 1991, 15576/89 Cruz Varas v SE

*
Recognizingthe extra-territorial effect of Art. 3 similarly applicable to rejectedasylum seekers;finding no Art. 3
violation in expulsionof Chileannational deniedasylum,noting that risk assessmentby StateParty mustbe basedon
facts known at time of expulsion.

*

CE:ECHR:1991:0320JUD001557689

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2275953/16%22%5D%7D!!
no violation of ECHR: 2
ECtHR 14 Jan. 2020, 75953/16 D. a.o. v RO

*
The caseconcernedan order for the expulsionto Iraq of an Iraqi national following his conviction in Romaniafor
havingfacilitatedtheentry to Romaniaof terrorists.TheCourt heldthat thegeneralevidencesubmittedby theapplicant
was accompaniedby very little information about his individual circumstancesand failed to demonstratein practical
termsthat therewasa direct link betweenhis convictionin Romaniaand the likelihoodof his beingsubjectedin Iraq to
treatmentcontrary to Art. 2 and 3 ECHR.Theactionsfor which the applicanthad beenconvictedin Romaniahad not
takenplacein Iraqi territory andhadno direct link with terrorism.Therewerethereforeno seriousor provengroundsto
believethat if hewerereturnedto Iraq, theapplicantwould run a real risk of beingsubjectedto treatmentin breachof
Art. 2 and 3 ECHR.
TheCourt notedthat the remediesavailable to the applicant to challengethe expulsionorder did not havesuspensive
effect,whichwasincompatibletheCourtÕscase-lawin respectof Art. 13.TheCourt consideredthat thecomplaintsunder
Art. 6 (right to a fair hearing)and 8 (right to respectfor private and family life) weremanifestlyill-founded.However,
the Court decidedto continueto indicate to the Government(Rule39 of the Rulesof Court) not to sendthe applicant
back to Iraq until such time as the judgment became final or the Court gave another ruling on the subject.

*

CE:ECHR:2020:0114JUD007595316

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2224245/03%22%5D%7D!!
violation of ECHR: 3
ECtHR 22 June 2006, 24245/03 D. v TR

*
Deportationof womanapplicantin viewof theawaitingexecutionof severecorporal punishmentin Iran wouldconstitute
violation of Art. 3, assuchpunishmentwould inflict harmto her personaldignity andher physicalandmentalintegrity;
violation of Art. 3 would also occur to her husbandand daughter,given their fear resulting from the prospectiveill-
treatment of D.

*

CE:ECHR:2006:0622JUD002424503

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2244646/17%22%5D%7D!!
violation of ECHR: 8
ECtHR 14 Sep. 2023, 44646/17 Diakite v IT

*
Violation of Art. 8 by the transferof a minor asylumseekerto an adultsÕreceptioncentreand only about five months
later transferringhim to a minorsÕcentre,as theauthoritiesdid not act with reasonablediligenceand thereforedid not
complywith thepositiveobligationto ensuretheright to respectfor private life, in whichtheprinciple of presumptionof
minor age is an inherent element of the protection towards a foreign unaccompanied individual declaring to be a minor;
Complaintsunder arts. 3 and 13 rejectedas manifestlyill-founded as the minimumlevel of severityof the reception
conditions to fall within art. 3 had not been reached.

*

CE:ECHR:2023:0914JUD004464617
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2239126/18%22%5D%7D!!
no violation of ECHR: 3+13
ECtHR 22 July 2021, 39126/18 E.H. v FR

*
Expulsionof a Moroccannational who is an activist for WesternSaharaindependenceand thus belongsto a group,
which is particularly at risk. The applicant started to challengehis return four subsequentprocedures,each with
suspensiveeffect,which were qualified as effectiveremedies.He was heard and, in spite of tight deadlines,enjoyed
safeguards to put forward his claims.

*

CE:ECHR:2021:0722JUD003912618

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2243538/11%22%5D%7D!!
no violation of ECHR: 3
ECtHR 11 July 2017, 43538/11 E.P. v NL

*

No violation of art 3 in caseof forcible return to Afghanistan.Casesdeclaredinadmissible(similar to M.M. a.o. v.
Netherlands (16 May 2017, 15993/09).

*

CE:ECHR:2017:0711JUD004353811

* joined cases: 43538/11, 63104/11 + 72586/11 + 77691/11 + 41509/12 + 46051/13

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2268900/13%22%5D%7D!!
violation of ECHR: 3
ECtHR 15 Jan. 2015, 68900/13 Eshonkulov v RU

*
Caseof violation of art 3: extraditionto Uzbekistan,largely similar to Fozil Nazarovv. Russia(11 Dec.2014,74759/13).
Violation of art. 5(1)(f) and art. 5(4) due to detentionof the applicant pendingexpulsion.Violation of art. 6(2) on
accountof the wording of the extradition decision,amountingto a declarationof the applicantÕsguilt prejudgingthe
assessment of the facts by the Uzbekistani courts.

*

CE:ECHR:2015:0115JUD006890013

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2243611/11%22%5D%7D!!
violation of ECHR: 3
ECtHR (GC) 23 Mar. 2016, 43611/11 F.G. v SE

*
An Iranian is refusedasylumin Swedenandfacesexpulsionto Iran. TheChamberof theCourt is divided(4-3) as to the
questionwhethertheapplicantrisksreligiouspersecutionin Iran andthecaseis referredtot theGrandChamber(2 June
2014).
No violation of ECHR arts. 2 and 3 on accountof the applicantÕspolitical past if he were to be deportedto Iran.
However,there is a violation of ECHR arts. 2 and 3 in caseof return to Iran without an ex nunc assessmentof the
consequences of the applicantÕs conversion.
In contrastto theChamberjudgment16 January2014,whichobservedthat theapplicanthadexpresslystatedbeforethe
domesticauthoritiesthat hedid not wishto rely on his religiousconversionasa groundfor asylum,theGrandChamber
notedthat the Swedishauthoritieshad becomeaware that therewasan issueof the applicantÕssur placeconversion.
Whilehedid rely on his conversionin his appealto theMigration Court,andhis conversionto Christianityhadnot been
questionedduring the appeal, the Migration Court had not consideredthis issuefurther and did not carry out an
assessmentof the risk that he might encounter,as a result of his conversion,upon return to Iran. Thus,despitebeing
awareof theapplicantÕsconversionandthat hemight thereforebelongto a groupof personswho,dependingon various
factors, could be at risk of ill-treatment, the Swedishauthoritieshad not carried out a thoroughexaminationof the
applicantÕsconversion,the seriousnessof his beliefs,and how he intendedto manifesthis Christian faith in Iran if
deported.Moreover,the conversionhad not beenconsidereda ÔnewcircumstanceÕjustifying a re-examinationof the
case.TheSwedishauthoritieshadthereforenevermadean assessmentof therisk that theapplicantmightencounterasa
result of his conversionin caseof return to Iran. TheCourt concludedthat theapplicanthadsufficientlyshownthat his
claim for asylum on the basis of his conversion merits an assessment by the national authorities.
In light of the specialcircumstancesof this case,the Grand Chamberquite extensivelystatedthe generalprinciples
regardingtheassessmentof applicationsfor asylum,mainlyfocusingon theproceduraldutiesincumbenton Statesunder
ECHRarts.2 and3. Whileit is in principle for theapplicantto submit,assoonaspossible,his claim for asylumwith the
reasonsin supportof it, and to adduceevidencecapableof proving substantialgroundsfor believingthat deportation
would imply a real risk of ill-treatment,in relation to claimsbasedon a well-knowngeneralrisk the obligationsunder
arts. 2 and 3 entail that Stateauthoritiescarry out an assessmentof that risk of their own motion.Given the absolute
nature of the rights guaranteedunder arts. 2 and 3, this also applies if a Stateis madeaware of facts relating to a
specificindividual that could exposehim to a risk of ill-treatment,in particular in situationswherethe authoritieshave
beenmadeawarethat theasylumseekermay,plausibly,bea memberof a groupsystematicallyexposedto a practiceof
ill-treatmentandthereare seriousreasonsto believein theexistenceof that practiceandin his or her membershipof the
group concerned.

*

CE:ECHR:2016:0323JUD004361111

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%229568/22%22%5D%7D!!
ECHR: 3

ECtHR 16 Apr. 2024, 9568/22 F.O. & G.H. v BE
*

ComplaintunderECHRart. 3 is rejectedas inadmissiblesincetheapplicants,claimingrisk of violenceandextortionin
El Salvador,despitethe refusalof asylumhad not beensubjectto a removalorder; theywerethereforenot considered
victimsof an art. 3 violation in thesenseof ECHRart. 34,andtheCourt heldtheapplicationto beincompatiblewith the
ECHR ratione personae.

*

CE:ECHR:2024:0416JUD000956822
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2274759/13%22%5D%7D!!
violation of ECHR: 3
ECtHR 11 Dec. 2014, 74759/13 Fozil Nazarov v RU

*
Caseof extraditionor administrativeremovalto Uzbekistan.Theapplicantwasan Uzbekcitizenwhohadbeenaccused
of criminal offences relating to prohibited religious activities in Uzbekistan.
Referringto its previouscaselaw, theCourt consideredthegeneralhumanrights situationin Uzbekistanalarming,with
thepracticeof torture againstpersonsin policecustodybeingdescribedas ÔsystematicÕandÔindiscriminateÕ,and there
wasno concreteevidenceof any fundamentalimprovement.Personschargedwith membershipof a religious extremist
organisation and terrorism, like the applicant, were at an increased risk of ill-treatment.
While the failure to seekasylumimmediatelyafter arrival in anothercountrymightberelevantfor theassessmentof the
credibility of theapplicantÕsallegations,it wasnot possibleto weightherisk of ill-treatmentagainstthe reasonsfor the
expulsion.TheRussiangovernmenthadnot put forward anyfactsor argumentcapableof persuadingtheCourt to reach
a differentconclusionfrom that madein similar pastcases.Due to the availablematerial disclosinga real risk of ill-
treatmentto personsaccusedof criminal offenceslike thosewith whichtheapplicantwascharged,andto theabsenceof
sufficientsafeguardsto dispelthis risk, it wasconcludedthat theapplicantÕsforcible return to Uzbekistanwouldgiverise
to a violation of art. 3.

*

CE:ECHR:2014:1211JUD007475913

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2239093/13%22%5D%7D!!
violation of ECHR: 3
ECtHR 17 Apr. 2014, 39093/13 Gayratbek Saliyev v RU

*
The applicant was a Kyrgyz citizen of Uzbekethnicity,wantedin Kyrgyzstanfor violent offencesallegedlycommitted
during inter-ethnicriots in 2010.He wasdetainedpendingextradition,andreleasedin 2013.His applicationfor asylum
in Russia had been refused.
Consideringthe widespreadand routine use of torture and other ill-treatment by law-enforcementagenciesin the
southernpart of Kyrgyzstanin respectof membersof theUzbekcommunityto whichtheapplicantbelonged,theimpunity
of law enforcementofficers and the absenceof sufficient safeguardsfor the applicant in the requestingcountry, the
ECtHRfoundit substantiatedthat hewould facea real risk of ill-treatmentif returnedto Kyrgyzstan.That risk wasnot
consideredto be excludedby diplomatic assurancesfrom the Kyrgyz authorities,as invokedby Russia.Art. 3 would
thereforebeviolatedin caseof his extraditionto Kyrgyzstan.Alsoviolation of art. 5(4) dueto lengthof detentionappeal
proceedings.

*

CE:ECHR:2014:0417JUD003909313

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2228127/09%22%5D%7D!!
violation of ECHR: 3
ECtHR 3 Dec. 2013, 28127/09 Ghorbanov a.o. v TR

*
Theapplicantswere19 Uzbekcitizenswhohadbeenrecognisedas refugeesby theUNHCRboth in Iran and in Turkey,
and the Turkishauthoritieshad issuedthemasylum-seekercardsas well as temporaryresidencepermits.Nonetheless,
they had been summarily deported from Turkey to Iran twice in 2008.
While the complaint that they had beenat risk of further deportation from Iran to Uzbekistanhad beendeclared
manifestlyill-foundedby the ECtHRas the applicantshad beenliving in Iran as recognisedrefugeesfor severalyears
beforeenteringTurkey,this complaintconcernedthe circumstancesof their deportationfrom Turkey.The Court held
thesecircumstancesto havecausedfeelingsof despairand fear as they were unableto take any stepto preventtheir
removalin theabsenceof proceduralsafeguards,andtheTurkishauthoritieshadcarried out theremovalwithoutrespect
for theapplicantsÕstatusasrefugeesor for their personalcircumstancesin that mostof theapplicantswerechildrenwho
had a stablelife in Turkey.Thus,the Court concludedthat the sufferinghad beensevereenoughto be categorisedas
inhuman treatment. Violation of Art. 3, 5(1) and 5(2).

*

CE:ECHR:2013:1203JUD002812709

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2270073/10%22%5D%7D!!
no violation of ECHR: 3
ECtHR 9 Apr. 2013, 70073/10 H. & B. v UK

*

Bothcasesconcernedtheremovalto Kabul of failed Afghanasylumseekerswhohadclaimedto beat risk of ill-treatment
by Taliban in Afghanistandue to their past work as a driver for the UN and as an interpreter for the US forces,
respectively.The UK Governmentwas proposingto removethe applicantsdirectly to Kabul, and the casestherefore
essentiallydeal with the adequacyof Kabul as an internal flight alternative.It had not beenclaimedthat the level of
violencein Afghanistanwas suchthat any removalthere would necessarilybreachECHR art. 3. The Court found no
evidenceto suggestthat thereis a generalsituationof violencesuchthat therewouldbea real risk of ill-treatmentsimply
by virtue of being returned to Afghanistan.
TheCourt pointedto thedisturbingpictureof attackscarried out by theTalibanandotherarmedanti-governmentforces
in Afghanistanon civilians with links to theinternationalcommunity,with targetedkilling of civilians associatedwith, or
perceivedas supporting,the AfghanGovernmentor the internationalcommunity.Thus,the Court quotedreportsabout
an ÔalarmingtrendÕof the assassinationof civilians by anti-governmentforces, and the continuing conduct of a
campaignof intimidation and assassination.At the sametime the Court consideredthat thereis insufficientevidenceat
thepresenttimeto suggestthat theTalibanhavethemotivationor theability to pursuelow levelcollaboratorsin Kabul
or other areas outside their control.
H. hadleft theWardakprovinceasan infant andhadmovedto Kabul wherehehadlived mostof his life with his family.
He had workedas a driver for the UN in Kabul between2005and 2008.Like the UK authorities,the ECtHRfoundno
reasonto suggesteither that hehada high profile in Kabul suchthat hewould remainknownthereor that hewouldbe
recognised elsewhere in Afghanistan as a result of his work.
B. haduntil early 2011workedasan interpreterfor theUSforcesin Kunar provincewith no particular profile, andhad
not submittedany evidenceor reasonto suggestthat he would be identified in Kabul or that he would cometo the
adverseattentionof the Taliban there.TheCourt pointedout that the UK Tribunal had foundhim to be an untruthful
witnessandfoundno reasonto departfrom this finding of fact.AsregardsB.Õsclaim that hewouldbeunableto relocate
to Kabul becausehe would be destitutethere,the ECtHRnotedthat he is a healthysinglemaleof 24 years,and found
that he had failed to submitevidencesuggestingthat his removalto Kabul, an urban area underGovernmentcontrol
where he still has family members including two sisters, would be in violation of art. 3.

*

CE:ECHR:2013:0409JUD007007310

* joined cases: 70073/10, 44539/11
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2230919/20%22%5D%7D!!
no violation of ECHR: 3
ECtHR 5 Dec. 2023, 30919/20 H.A. v UK

*
Theapplicantis a statelesspersonof Palestinianorigin. He wasborn and raisedin the Ein El-Hilweh refugeecampin
Lebanon.He left the campin 2017 for the UK wherehe requestedasylumand humanitarianprotection.He relied on
severalgrounds,oneof which wasthat he wasat risk of harm if he refusedattemptsto recruit him to extremistarmed
groupsin thecamp.TheUK courtsacceptedthat extremistarmedgroupswouldattemptto recruit him but foundthat he
had not shown that he or his family were at any risk of harm if he refused.

*

CE:ECHR:2023:1205JUD003091920

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2224573/94%22%5D%7D!!
no violation of ECHR: 3
ECtHR (GC) 27 Apr. 1997, 24573/94 H.L.R. v FR

*
Finding no violation of Article 3 in caseof expulsionof a citizenof Columbiaastherewasno 'relevantevidence'of risk
of ill-treatment by non-stateagents,wherebyauthorities 'are not able to obviate the risk by providing adequate
protection'.

*

CE:ECHR:1997:0427JUD002457394

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2227765/09%22%5D%7D!!
violation of ECHR: 3
ECtHR (GC) 23 Feb. 2012, 27765/09 Hirsi Jamaa v IT

*
For the first time the Court appliedArticle 4 of Protocol no. 4 (collectiveexpulsion)in the circumstanceof alienswho
werenot physicallypresenton theterritory of theState,but in thehigh seas.Italy wasalsoheldresponsiblefor exposing
thealiensto a treatmentin violation with article 3 ECHR,as it transferredthemto Libya 'in full knowledgeof the facts'
and circumstances in Libya.

*

CE:ECHR:2012:0223JUD002776509

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2227765/09%22%5D%7D!!
violation of ECHR: 3
ECtHR (GC) 23 Feb. 2012, 27765/09 Hirsi Jamaa v IT

*
For the first time the Court appliedArticle 4 of Protocol no. 4 (collectiveexpulsion)in the circumstanceof alienswho
werenot physicallypresenton theterritory of theState,but in thehigh seas.Italy wasalsoheldresponsiblefor exposing
thealiensto a treatmentin violation with article 3 ECHR,as it transferredthemto Libya 'in full knowledgeof the facts'
and circumstances in Libya.

*

CE:ECHR:2012:0223JUD002776509

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2227765/09%22%5D%7D!!
violation of ECHR: 3
ECtHR (GC) 23 Feb. 2012, 27765/09 Hirsi Jamaa v IT

*
For the first time the Court appliedArticle 4 of Protocol no. 4 (collectiveexpulsion)in the circumstanceof alienswho
werenot physicallypresenton theterritory of theState,but in thehigh seas.Italy wasalsoheldresponsiblefor exposing
thealiensto a treatmentin violation with article 3 ECHR,as it transferredthemto Libya 'in full knowledgeof the facts'
and circumstances in Libya.

*

CE:ECHR:2012:0223JUD002776509

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2261204/09%22%5D%7D!!
violation of ECHR: 3
ECtHR 5 Sep. 2013, 61204/09 I. v SE

*
A family of Russiancitizensof Chechenorigin appliedfor asylumin Swedenandsubmittedthat theyhadbeentorturedin
Chechnya and were at risk of further ill-treatment upon return to Russia.
Despitethe current situationin Chechnya,the ECtHRconsidersthe unsafegeneralsituationnot sufficientlyseriousto
conclude that the return of the applicants to Russia would amount to a violation of art. 3.
As far as theapplicantsÕindividual situationis concerned,theECtHRnotesthat theSwedishauthoritiesdid not assuch
questionthat Mr. I had beensubjectedto torture. However,theyhad found that he had not establishedwith sufficient
certainty why he had beensubjectedto it and by whom,and had thus found reasonto questionthe credibility of his
statements.In line with theSwedishauthorities,theECtHRfinds that theapplicantshad failed to makeit plausiblethat
they would face a real risk of ill-treatment.
However,theCourt emphasisesthat theassessmentof a real risk for thepersonsconcernedmustbemadeon thebasisof
all relevantfactors which may increasethe risk of ill-treatment.Due regard shouldbe given to the possibility that a
numberof individual factorsmaynot, whenconsideredseparately,constitutea real risk, but whentakencumulatively
and considered in a situation of general violence and heightened security, the same factors may give rise to a real risk.
It wasnotedthat Mr. I hassignificantand visible scarson his body,and the medicalcertificatesheld that the wounds
couldbeconsistentwith his explanationsasto bothtiming andextentof theill-treatment.Thus,in caseof a bodysearch
in connectionwith his possibledetentionand interrogationby the FSBor local law-enforcementofficials uponreturn,
thesewould immediatelyseethat Mr. I hasbeensubjectedto ill-treatmentin recentyears,which could indicatethat he
took activepart in the secondwar in Chechnya.Taking thosefactorscumulatively,in the specialcircumstancesof the
case,theCourt findsthat thereweresubstantialgroundsfor believingthat theapplicantswouldbeexposedto a real risk
of treatment contrary to art. 3 if deported to Russia.

*

CE:ECHR:2013:0905JUD006120409
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%222964/12%22%5D%7D!!
violation of ECHR: 3
ECtHR 28 Mar. 2013, 2964/12 I.K. v AT

*
The applicant was a Russianof Chechenorigin, claiming that his removalto Russiawould exposehim to risk of ill-
treatmentas his family had beenpersecutedin Chechnya.His father had beenworking the securityservicesof former
separatistPresidentMaskarov,andhadbeenmurderedin 2001.Theapplicantclaimedto havebeenarrestedfour times,
threatenedandat leastonceseverelybeatenby Russiansoldiersin thecourseof an identitycheckin 2004.Togetherwith
his mother,he left Chechnyain 2004and appliedfor asylumin Austria later that year.Both asylumapplicationswere
dismissed.
While the applicant had withdrawn his appeal,allegedlydue to wrong legal advice,his motherwas recognisedas a
refugeeand granted asylum in appeal proceedingsin 2009. The Austrian authorities did not, in the applicantÕs
subsequentasylumproceedings,examinethe connectionsbetweenhis and his motherÕscases,but held that his reasons
for flight had been sufficiently thoroughly examined in the first proceedings.
TheECtHRwasnot persuadedthat theapplicantÕsgrievancehadbeenthoroughlyexamined,andthereforeassessedhis
casein the light of the domesticauthoritiesÕfindingsin his motherÕscasewhich had acceptedher reasonsfor flight as
credible.Therewasno indication that the applicantwould be at a lesserrisk of persecutionuponreturn to Russiathan
his mother, and the alternative of staying in other parts of Russia had been excluded in her case as well.
In addition to theassessmentof theapplicantÕsindividual risk, theCourt observedtheregularly occurringhumanrights
violationsandtheclimateof impunityin Chechnya,notwithstandingtherelativedecreasein theactivity of armedgroups
andthegenerallevelof violence.TheCourt referredto is numerousjudgmentsfinding violationsof ECHRarts.2 and3,
and to reports about practicesof reprisals and collectivepunishmentof relativesand suspectedsupportersof alleged
insurgents as well as occurrences of targeted human rights violations.
Whiletherewerethussubstantialgroundsto believethat theapplicantwouldfacea real risk of treatmentcontraryto art.
3 if returned to Russia,his mentalhealthstatus(describedas post-traumaticstressdisorderand depression)wasnot
found to amount to such very exceptional circumstances as required to raise a separate issue under art. 3.

*

CE:ECHR:2013:0328JUD000296412

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2221417/17%22%5D%7D!!
no violation of ECHR: 3
ECtHR 18 Jan. 2018, 21417/17 I.K. v CH

*
Theapplicantwasa Sierra Leoneannational whoseapplication for asylumhad beenrejectedas the Swissauthorities
found that his statements about his homosexuality were not credible.
TheCourt pointedout that sexualorientationwasa fundamentalfacetof an individualÕsidentityandawareness,and in
consequenceindividuals submittinga requestfor international protectionbasedon their sexualorientation cannotbe
requiredto hide it. Noting, however,that both the administrativeand the judicial authoritiesin Switzerlandhad found
that theapplicantÕsstatementsdid not meettherequirementsof plausibility,andthat thedocumentsproducedby him did
not call that finding into question,the Court consideredthat he had not adducedsufficientevidencecapableof proving
that he would be exposed to a real risk.

*

CE:ECHR:2018:0118JUD002141717

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2237550/22%22%5D%7D!!
ECHR: 3

ECtHR 15 June 2023, 37550/22 Iquioussen v FR
*

Wrong country. Applicationsrejectedas inadmissiblebecausethe decisionordering the applicantÕsremovalhad not
beentakenby France, but by the Belgian authoritiesafter the applicant had voluntarily left France for Belgium; in
addition, complaints under arts. 6, 9, 10 and 13 were also found inadmissible.

*

CE:ECHR:2023:0615JUD003755022

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2220110/13%22%5D%7D!!
violation of ECHR: 3
ECtHR 17 Apr. 2014, 20110/13 Ismailov v RU

*
The applicant was an Uzbekcitizen whoseextradition to Uzbekistanhad beenrequested.The extradition requesthad
been refused, and in parallel proceedings his application for asylum in Russia was refused.
The ECtHR held the generalhumanrights situation in Uzbekistanto be ÔalarmingÕ,the practice of torture in police
custodybeingdescribedas ÔsystematicÕand ÔindiscriminateÕ,and confirmedthat the issueof ill-treatmentof detainees
remainsa pervasiveand enduringproblem.As to the applicantÕspersonalsituation, the Court observedthat he was
wantedby the Uzbekauthoritieson chargesof participating in a bannedreligious extremistorganisation,ÔtheIslamic
Movementof UzbekistanÕ,and a terrorist organisation,ÔOÕzbekistonIslomiy HarakatiÕand that he was held to be
plotting to destroytheconstitutionalorder of Uzbekistan.TheCourt referredto variousinternationalreportsandits own
findingsin a numberof judgments,pointing to the risk of ill treatmentwhich could arise in similar circumstances.The
forcedreturn to Uzbekistan,in theform of expulsionor otherwise,would thereforegiverise to a violation of art. 3. Also
violation of art. 5 (1)(f) and (4) on accountof detentionand unavailability of any procedurefor judicial reviewof the
lawfulness of detention.

*

CE:ECHR:2014:0417JUD002011013
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2259166/12%22%5D%7D!!
violation of ECHR: 3
ECtHR (GC) 23 Aug. 2016, 59166/12 J.K. a.o. v SE

*
In contrastto theChamberjudgment[4 June2015], theGrandChamberheldSwedento be in violation of ECHRart. 3
in caseof deportationof the applicantsto Iraq. In addition to assessingthe concretecomplaint,the Court providedan
extensive account of the general principles for the examination of cases concerning non-refoulement under art. 3.
Theapplicantswerea marriedcoupleandtheir sonborn in 2000.Theyappliedfor asylumin Swedenin 2010and2011,
respectively,claiming to be at risk of persecutionby al-Qaedadue to the fact that the husbandhad run a businessin
Baghdadwith exclusivelyUS Americanclients.BeforeleavingIraq, the family had alreadybeentarget of a numberof
attacks.TheCourt consideredtheapplicantsÕaccountof eventsasbeinggenerallycoherent,credibleandconsistentwith
relevantcountryof origin information.Whiletherewerediffering viewsasto theveracityof theapplicantsÕexplanations
of continuedattacksor threatsagainstthemafter 2008,theCourt did not find it necessaryto resolvethis disagreementas
the domestic decisions did not appear to have entirely excluded a continuing risk from al-Qaeda after 2008.
Sincethe applicantshad previouslybeensubjectedto ill-treatmentby al-Qaeda,the Court held that therewasa strong
indication that theywould continueto be at risk from non-Stateactors in Iraq. Giventhat the deficits in both capacity
and integrity of the Iraqi security and legal systemhave increased,and the general security situation has clearly
deterioratedsince2011-12whentheSwedishauthoritieshaddecidedon theasylumcases,theCourt did not considerthe
Iraqi authoritiesas beingable to provide the applicantswith effectiveprotectionagainstthreatsby al-Qaedaor other
private groups.As the StateÕsability to protect has beendiminishedthroughoutIraq, internal relocation was not a
realistic option in the applicantsÕ case.

*

CE:ECHR:2016:0823JUD005916612

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%22886/11%22%5D%7D!!
no violation of ECHR: 3
ECtHR 5 Sep. 2013, 886/11 K.A.B. v SE

*
Theapplicantis a Somaliasylumseeker,originating from Mogadishu.He appliedfor asylumin 2009,claiming that he
had fled Somaliadueto persecutionby the Islamic Courtsand al-Shabaab,in particular by telephonecalls threatening
him to stop spreadingChristianity. While the Swedishauthorities intendedto deport the applicant to Somaliland,the
ECtHRdid not find it sufficientlysubstantiatedthat he would be able to gain admittanceand to settlethere.TheCourt
thereforeassessedhis situationuponreturn to Somaliain thecontextof theconditionsprevailing in Mogadishu,his city
of origin.
Thegeneralsituationof violencein Mogadishuwasassessedin the light of the criteria appliedin Sufi and Elmi v. UK
(28 June 2011, 8319/07 & 11449/07).Against the backgroundof recent information, in particular concerningal-
Shabaab,theCourtÕsmajority heldthat thesecuritysituationin Mogadishuhasimprovedsince2011or thebeginningof
2012,as the generallevel of violencehasdecreased.Thesituation is thereforenot, at present,of sucha natureas to
place everyone present in the city at a real risk of treatment contrary to arts. 2 or 3.
The two dissentingjudges consider the majorityÕsanalysis of the general situation deficient and its conclusions
premature,dueto theunpredictablenatureof theconflict andthevolatility andinstability of thesituationin Mogadishu.
As regardsthe applicantÕspersonalsituation, the Court refers to the careful examinationof the caseby the Swedish
authorities,and the extensivereasonsgivenfor their conclusions.It further notesthat the applicantdoesnot belongto
any group at risk of being targetedby al-Shabaab,and allegedlyhas a homein Mogadishuwherehis wife lives, the
Court concludesthat he had failed to makeit plausiblethat he would facea real risk of beingkilled or subjectedto ill-
treatment upon return there.

*

CE:ECHR:2013:0905JUD000088611

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%225560/19%22%5D%7D!!
violation of ECHR: 3
ECtHR 15 Apr. 2021, 5560/19 K.I. v FR

*
This caseis abouta Russiannational of Chechenorigin. He had beengrantedrefugeestatusin France.However,his
statuswasrevokedon thegroundsthat hehadbeensentencedfor a terrorismoffenceandrepresenteda seriousthreatto
Frenchsociety.Relatedto CJEU 14 May 2019,C-391/16,M., in which the CJEU ruled that the withdrawal of refugee
statusdoesnot affectthe fact of actuallybeinga refugee.Likewise,theECtHRconcludesthat thewithdrawalof refugee
status does not affect as such the fact of being a refugee.

*

CE:ECHR:2021:0415JUD000556019

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2258182/14%22%5D%7D!!
violation of ECHR: 3
ECtHR 7 Nov. 2017, 58182/14 K.I. v RU

*
Case is largely similar to T.M. a.o. v. Russia (7 Nov 2017, 31189/15).*

CE:ECHR:2017:1107JUD005818214

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2227584/20%22%5D%7D!!
violation of ECHR: 2+3+5
ECtHR 19 Mar. 2024, 27584/20 K.J. a.o. v RU

*
The applicantsare nationals of North-Korea.They were capturedin Russianterritorial waters,convictedof illegal
fishing and sentencedto two yearsÕimprisonmentin Russia.Upon releasein January 2020 their detentionpending
expulsionto North-Koreawasordered.TheECtHRobservesthat the factsgiving rise to the allegedviolationsof the
Conventionoccurredprior to 16 September2022,thedateon which theRussianFederationceasedto bea Party to the
Convention. The ECtHR therefore decides that it has jurisdiction to examine the present application.
Takinginto accountthecircumstancesof S.K.Õscase,whichmatchthepatternof othercaseswhereapplicantslast seen
in the custodyof Stateauthoritieshavethendisappeared,the ECtHR is satisfiedthat on 10 September2020S.K.was
illegally transferred by Russian State agents into the custody of North Korean officials. Unanimous decision.

*

CE:ECHR:2024:0319JUD002758420

Newsletter on European Asylum Issues Ð for Judges38 NEAIS 2024/4 (Dec.)



N E A I S 2024/4
1.3.3: Qualification for Protection: Jurisprudence: ECtHR Judgments

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2228492/15%22%5D%7D!!
no violation of ECHR: 3
ECtHR 29 Apr. 2022, 28492/15 Khasanov v RU

*

This caseconcernsthe applicantsÕallegation that they risked ill-treatment if extraditedto Kyrgyzstanbecausethey
belongedto the Uzbekethnicminority, who havebeenpersecutedby the authoritiessinceinter-ethnicclashesin 2010.
TheECtHRconcludesno violation of ECHRart. 3 in caseof extraditionof theapplicantsto Kyrgyzstan,theCourt noting
recent reports by UN human-rightsbodiesand international, regional and national NGOs,and concludingthat the
generalsituation in Kyrgyzstandid not call for a total ban on extraditionsand that ethnic Uzbeksdid not currently
constitute a group which was systematically exposed to ill-treatment in the country.

*

CE:ECHR:2022:0429JUD002849215

* joined cases: 28492/15, 49975/15

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2228492/15%22%5D%7D!!
no violation of ECHR: 3
ECtHR 29 Apr. 2022, 28492/15 Khasanov v RU

*

This caseconcernsthe applicantsÕallegation that they risked ill-treatment if extraditedto Kyrgyzstanbecausethey
belongedto the Uzbekethnicminority, who havebeenpersecutedby the authoritiessinceinter-ethnicclashesin 2010.
TheECtHRconcludesno violation of ECHRart. 3 in caseof extraditionof theapplicantsto Kyrgyzstan,theCourt noting
recent reports by UN human-rightsbodiesand international, regional and national NGOs,and concludingthat the
generalsituation in Kyrgyzstandid not call for a total ban on extraditionsand that ethnic Uzbeksdid not currently
constitute a group which was systematically exposed to ill-treatment in the country.

*

CE:ECHR:2022:0429JUD002849215

* joined cases: 28492/15, 49975/15

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2259687/17%22%5D%7D!!
violation of ECHR: 3
ECtHR 24 June 2021, 59687/17 Khatchaturov

*
Theapplicant,a Russiannational of Armenianorigin, facedextraditionfrom the Armenianauthoritiesto Russiawhere
criminal proceedingsfor attemptedbribe-takingwerependingagainsthim. Theapplicantunsuccessfullychallengedthe
extradition decisionwhich becamefinal on 30 November2017. On that date the ECtHR grantedhis requestfor an
interim measure.The core issuein the presentcasewas whether the transfer for the purposeof extradition of the
applicant,whowasseriouslyill, might, in itself, haveresultedin a real risk of his beingsubjectedto treatmentcontrary
to Art. 3. Indeed,thetransferof an individual whosestateof healthwasparticularly poor might,in itself, result in sucha
risk. However, the assessment of the transferÕs impact required a case-by-case assessment.
In severalpreviouscasesconcerningthe enforcementof removalordersin respectof individualswho could be exposed
to risk during transfer,theECtHRhadunderlinedtheimportanceof theexistenceof a relevantdomesticlegal framework
andprocedurewherebytheimplementationof a removalorder woulddependon theassessmentof themedicalcondition
of theindividual concerned.However,in thepresentcaseno suchlegal safeguardsor procedurehadbeenshownto exist.
28/09/2021

*

CE:ECHR:2021:0624JUD005968717

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2240081/14%22%5D%7D!!
violation of ECHR: 2+3
ECtHR 15 Oct. 2015, 40081/14 L.M. a.o. v RU

*
Theapplicantswere two Syriannationalsand a statelessPalestinianhavinghad his habitual residencein Syria. They
had requested asylum and refugee status in Russia while also being subject to administrative expulsion proceedings.
TheECtHRheldthat theapplicantshadbeenpreventedfrom effectivelyparticipatingin theasylumproceedings.Asthese
had not beenaccessibleto the applicantsin practice, they could not be consideredas a domesticremedyto be used.
Thus, the Court pointed out that such a remedy will only be effective if it has automatic suspensive effect.
Referringto its previouscase-lawon art. 3 in thecontextof generalsituationsof violence,in particular the judgmentin
Sufi and Elmi v. UK (28 June2011,8319/07& 11449/07),and noting that it had not yet adopteda judgmenton the
allegedrisk of dangerto life or ill-treatmentin theconflict in Syria,theCourt quotedUN reportsdescribingthesituation
as a ÔhumanitariancrisisÕand speakingof ÔimmeasurablesufferingÕand massiveviolations of human rights and
humanitarian law by all parties. The Court further noted that the applicants were originating from Aleppo and
Damascus,that they were young men in particular risk of detentionand ill-treatment, and that one of them was a
statelessPalestinianandthusfrom an areadirectly affectedby theconflict. Theseelementsweresufficientfor theCourt
to concludethat theapplicantshadput forward a well-foundedallegationthat their return to Syriawouldbein breachof
arts. 2 and/or 3. As the Governmenthad not presentedany arguments,relevantinformation or specialcircumstances
dispelling theseallegations,the Court concludedthat expelling the applicantsto Syria would be in breach of these
provisions.The information and material provideddid not discloseany appearanceof a violation of art. 3 due to the
conditionsin the detentioncentrefor foreign nationalsin which the applicantshad beendetained.Therehad,however,
been a violation of art. 5(1)(f).

*

CE:ECHR:2015:1015JUD004008114
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%224455/14%22%5D%7D!!
no violation of ECHR: 3
ECtHR 18 June 2015, 4455/14 L.O. v FR

*
Theapplicantwasa Nigeriannationalwhomovedto Francein 2010,assistedby a personA. whotold her that shecould
work thereas baby-sitterfor his children.Upon arrival in France,shewasrapednumeroustimesby A, confinedto his
apartmentand subsequentlyforcedinto prostitution.In 2011sheappliedfor asylumunderA.Õsinstructions,claiming a
risk of FGM andarrangedmarriagein Nigeria. Uponrefusalof her asylumclaim in 2013,shewasarrested,andasked
for reviewof her asylumapplication,claiming that shewasa victim of a networkof humantrafficking. This wasalso
rejected.
TheECtHRnotedthat the applicantÕsaccountof the conditionsin which shewasled into prostitutionwasdetailedand
compatiblewith numerousreports from reliable sources.Thefact that shehad lied in connectionwith her first asylum
requestwas in line with the accountsof victims of prostitution networksand could not in itself deprive her later
statements of probative value.
AsregardstheapplicantÕsrisk in caseof return to Nigeria, theCourt notedthat A. appearedto havebeenactingon his
own,not aspart of a trafficking network,andthat theapplicantdid not seemto bestill underhis influence.Againstthat
background,the Court found that the Nigerian authorities would be able to provide the applicant with appropriate
protectionand to offer her assistanceuponreturn. Therewerethereforeno seriousand current reasonsto believethat
she would be at real risk of treatment contrary to art. 3.

*

CE:ECHR:2015:0618JUD000445514

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%225115/18%22%5D%7D!!
violation of ECHR: 2
ECtHR 20 Feb. 2020, 5115/18 M.A. a.o. v BG

*
The applicantsare Uighur Muslim from China. All applicantsarrived in Bulgaria from Turkey,wherethey had been
living since leaving China. The applicantssubsequentlyapplied for asylumbut the Bulgarian StateRefugeesAgency
rejectedtheir applicationswhichwereupheldin court.TheBulgarianAdministrativeCourt foundthat theapplicantshad
not shownthat theyhad beenpersecuted,or that theywereat risk. TheStateAgencyfor National Securityin January
2018 ordered their expulsionon national security grounds.Applications for judicial review of that decision were
dismissed.The SupremeAdministrativeCourt concludedthat the StateAgencyfor National Securityhad convincingly
shownthat they could posea threat to BulgariaÕsnational securityowing to, amongother things, links with the East
Turkistan Islamic Movement (ETIM), which was considered to be a terrorist group.
TheECtHRstartswith pointing out that it is consciousof the difficulties facedby Statesin protectingtheir populations
from terrorist violence.However,evenwhere,as in this case,a personis allegedto haveconnectionswith terrorist
organisations,the Conventionprohibits in absolutetermstorture or inhumanor degradingtreatmentor punishment.
Thus,if substantialgroundshavebeenshownfor believingthat an individual wouldfacea real risk of beingsubjectedto
treatmentcontrary to Art. 3 if removedto anotherState,the responsibilityof the ContractingStateto safeguardhim or
her against such treatment is engaged in the event of expulsion or extradition.

*

CE:ECHR:2020:0220JUD000511518

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2252589/13%22%5D%7D!!
violation of ECHR: 3
ECtHR 18 Nov. 2014, 52589/13 M.A. v CH

*
The applicant was an Iranian asylumseekerwhosecasehad beenrejectedby the Swissauthorities.Accordingto the
applicant,he had beeninvolvedin anti-regimedemonstrationsfrom 2009to 2011and,as a consequence,beenexposed
to repressivemeasures,includinga sentencein absentiato sevenyearsÕimprisonment,paymentof a fine and70 lashesof
the whip.
TheECtHRsetout observingthat theapplicantwould in casebereturnedto a countrywherethehumanrights situation
givesrise to graveconcernin that it is evidentthat the Iranian authoritiesfrequentlydetainand ill-treat personswho
peacefullyparticipatein oppositionalor humanrights activities.Not only the leadersof political organisationsor other
high-profile persons,but anyonewho demonstratesor in any way opposesthe Iranian regimemaybe at risk of being
detained and ill-treated or tortured.
If theallegedpunishmentwereto beenforced,suchextensivefloggingwouldhaveto beregardedastorture underECHR
art. 3. Theprison conditionsfor political prisonerswould also exposehim to inhumanand degradingtreatmentand to
the risk of beingtortured.As theapplicanthad left Iran withoutan exit visaandwithouta passport,hewaslikely to be
arrestedupon return to Iran, the allegedconvictionwould be discoveredimmediately,and the sentencewas therefore
likely to be enforced upon his return.
In its assessmentof the evidence,the Court agreedwith the Swissauthoritiesthat the applicantÕsstory wasmanifesting
someweaknesses.However,theCourt notedthat thecredibility of theaccountsgivenby theapplicantat two interviews
could not be assessedin isolation, but mustbe seenin the light of further explanationsgiven by the applicant. The
differencein natureof thetwo interviewhearingsandthefact that almosttwo yearshadlapseduntil thesecondinterview
could also explain parts of the discrepancies.
As regardsthe documentssubmittedby the applicant,the Court did not agreethat the veracityof his accountcould be
assessedwithouthavingregardto thesedocumentsmerelybecausesomeof thedocumentswerecopies,andon thebasis
of a generalisedallegation by the SwissGovernmentthat suchdocumentscould be purchasedin Iran. Therewas no
indication that the authoritieshad tried to verify the authenticityof the summonssubmitted,the Swisscourt had not
providedany reasonwhy the copyof a judgmentand anothersummonscould not be takeninto account,and the court
had ignoredthe applicantÕssuggestionof havingthe credibility of thesedocumentsassessed.Againstthis background,
the Court held that the applicant must be given the benefit of the doubt with regard to the remaining uncertainties.

*

CE:ECHR:2014:1118JUD005258913
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%229373/15%22%5D%7D!!
violation of ECHR: 3
ECtHR 1 Feb. 2018, 9373/15 M.A. v FR

*
TheapplicantAlgerian national had beenconvictedin Franceof involvementin a terrorist organisationand madethe
subjectof a permanentexclusionorder. Following an unsuccessfulasylumapplication,hewasarrestedandimmediately
taken to an airport where he was removed to Algeria before the ECtHRÕs interim measure could be taken into account.
While reaffirming the legitimacyfor Statesto takevery firm standagainstthosecontributingto terrorist acts,theCourt
observedthat reports from the UNCAT and severalNGOs describedthe worrying situation in Algeria, particularly
arrests,detentionand ill-treatmentor torture of personssuspectedof involvementin international terrorism.Giventhe
applicantÕsprofile and conviction by a French judgmentthat had beenmadepublic, and the fact that the Algerian
authoritieshadbeenawareof his convictionfor seriousactsof terrorism,therehadbeena real andseriousrisk that he
would face treatment contrary to art. 3.
The Court noted that its interim measurehad not beenobservedbecausethe French authorities had preparedthe
applicantÕsexpulsionin sucha wayas to deliberatelyand irreversibly lowering the levelof protectionby makingit very
difficult for him to apply to the Court for an interim measure.

*

CE:ECHR:2018:0201JUD000937315

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2229836/20%22%5D%7D!!
violation of ECHR: 2+3
ECtHR 26 Apr. 2022, 29836/20 M.A.M. v CH

*
M.A.M. is a Pakistaninationalwhohadconvertedfrom Islamto Christianitywhile in Switzerland,wherehehadarrived
in 2015 and wherehis asylumrequesthad beenrejected.In this judgmentthe ECtHR held, unanimously,that if the
decisionto expeltheapplicantto Pakistanwereto beexecutedtherewouldbea violation of Art. 2 (right to life) andArt.
3 (prohibition of torture, inhumanor degradingtreatment)of the ECHR,in the absenceof an assessmentof the risk to
which the applicantwas exposedon accountof the overall situation of Christian convertsin Pakistanand of his own
personal situation.
The ECtHR ruled that the assessmentby the Swissauthorities of the risk facing the applicant on account of his
conversionto Christianity if he were expelledto Pakistanhad beeninsufficient to uphold the rejection of his asylum
request,alsogiventhat hehadnot beenrepresentedby a lawyerat anystagein thenationalproceedings.It further found
that the applicanthad demonstratedthat his asylumrequest,which had beenbasedon his religious conversion,should
have been examinedin greater detail by the national authorities, which should, in particular, have taken into
considerationany possibledevelopmentsin the overall situation of Christian convertsin Pakistanand the specific
circumstances of the applicantÕs case.

*

CE:ECHR:2022:0426JUD002983620

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2258689/12%22%5D%7D!!
violation of ECHR: 3
ECtHR 19 Jan. 2016, 58689/12 M.D. & M.A. v BE

*
Theapplicantsweretwo Russiannationalsof Chechenorigin, havingappliedfor asylumfour times.Their first asylum
claim wasrejectedon thegroundthat a personalvendettadid not constitutea reasonfor grantingasylum.Thisdecision
was upheldon appeal,now basedon lack of credibility. The applicantsfailed to attenda hearing beforethe Conseil
dÕEtat, and their appeals in the subsequent claims were examined in the extremely urgent procedure.
The Court noted that, by refusing to consider the fourth asylum claim, the Belgian authoritiesÕapproach to the
considerationof whethertherewerenewelementswastoo restrictive,failing to meetthestandardof carefulandrigorous
examination.Therehadbeenno assessmentof therelevance,authenticityor probativevalueof theevidenceput forward
asnewmaterialwhichhadbeenrejectedon thebasisof theassumptionthat, accordingto thedates,it couldhavebeen
producedin an earlier claim. The applicantsÕexplanationsfor not submittingthesedocumentsearlier had not been
considered. This was held to have put an unreasonable burden of proof on the applicants.
Dueto theabsenceof reviewof therisk incurredby theapplicants,in viewof thedocumentssubmittedin supportof their
fourth asylumclaim, the Court held that therehad beeninsufficientevidencefor the Belgianauthoritiesto be assured
that they would not be at risk of harm if deported to Russia.

*

CE:ECHR:2016:0119JUD005868912

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2271321/17%22%5D%7D!!
violation of ECHR: 3+2+5(1)+5(4)
ECtHR 14 Sep. 2021, 71321/17 M.D. a.o. v RU

*
Theapplicants,whoare Syriannationals,enteredRussiaon differenttypesof visasbetween2011and2014anddid not
leavewhenthepermittedperiodof their stayhadexpired.Theywereindependentlyfoundguilty of breachingmigration
regulationsby District Courts, which ordered their administrativeexpulsion.The applicantsappealedunsuccessfully
against these judgments.
The applicantshad providedthe District Courts with incompleteinformation and little or no evidencewith which to
assesstherisks that theapplicantshadbeenfacing.However,theapplicantscouldnot meaningfullyparticipatein those
proceedings,as theyhad fled from a war-torn country.Moreover,a certain degreeof speculationwas inherentin the
preventivepurposeof Art. 3 and it wasnot a matterof requiring the personsconcernedto provideclear proof of their
claim that they would be exposed to proscribed treatment.
In thosespecificcircumstances,it had beenup to the District Courts,of their own motion, to ascertainand take into
considerationinformationrelating to Syriafrom ÒreliableandobjectiveÓinternationalandnationalsourcesandto carry
out a comprehensiveanalysisof whethersubstantialgroundshadbeenshownfor believingthat therewasa real risk that
the applicants would face ill-treatment or death if the order for their expulsion were to be implemented.
However,theDistrict Courtshadonly reviewedandupheldthereasonsput forward for theapplicantsÕexpulsion(that is
to say,the illegality of their conduct);theyhad givenno meaningfulassessmentof any generalrisks that the applicants
would face in the event of their forced return to Syria. Unanimous: violation.

*

CE:ECHR:2021:0914JUD007132117
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2258363/10%22%5D%7D!!
no violation of ECHR: 3
ECtHR 8 July 2014, 58363/10 M.E. v DK

*
The applicant statelessPalestinian,who was grantedasylumin Denmarkin 1993,had beenexpelleddue to criminal
offencesandwasdeportedto Syria in 2010.He claimedthis to bein violation of art. 3 in that hehadbeentorturedupon
return by theSyrianauthorities.TheDanishGovernmentdid not challengethis allegationof ill-treatment,but contested
the alleged art. 3 violation.
In examiningwhethertheDanishauthoritieswere,or shouldhavebeen,awarethat theapplicantwould facea real and
concreterisk of beingsubjectedto suchtreatment,theECtHRnotedthat theSyrianuprisingandarmedconflict hadnot
yet begunat the time of deportation.It further notedthat the applicanthad not relied on art. 3 until a monthafter his
deportation.Referringto an expertopinionon thenebis in idemprinciple in Syrianlaw, providedduring theexpulsion
case,the Court was not convincedthat the Danish authoritiesshouldhavebeenaware that the applicant would risk
detentionand ÔdoublepersecutionÕuponreturn to Syria.TheCourt also pointedout that the principle of ne bis in idem
does not by itself raise an issue under art. 3.
Evenwhile variousinternationalsourceswerereportingill-treatmentof detaineesin Syriaat thetimeof deportation,the
Court statedthat the applicant did not belong to a threatenedminority, and had neverbeenpolitically active or in
conflict with theSyrianregime,nor beenperceivedasan opponentto thegovernmentdueto his stayabroad.TheCourt
thereforeconcludedthat there were no substantialgroundsto believethat he had beenat risk of being subjectedto
treatment in breach of art. 3 upon return to Syria.

*

CE:ECHR:2014:0708JUD005836310

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2271398/12%22%5D%7D!!
no violation of ECHR: 3
ECtHR (GC) 8 Apr. 2015, 71398/12 M.E. v SE

*
Theapplicant(a Libyanasylumseeker)hadfirst explainedthat hehadbeeninvolvedin illegal transportof weaponsfor
powerful clans from southernLibya, and that he had beenstoppedand interrogatedunder torture by the authorities.
Subsequentlyhehadaddedto his groundsfor asylum,statingthat hewashomosexualandhadenteredinto a relationship
with N. in Sweden.Thefirst Chamberdid not find a violation of art. 3 ECHR.After referral to theGrandChamber,the
Swedish Migration Board granted the applicant a permanent residence permit resulting in the case being struck.

*

CE:ECHR:2015:0408JUD007139812

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2256390/21%22%5D%7D!!
violation of ECHR: 3
ECtHR 12 Nov. 2024, 56390/21 M.I. v CH

*
Violation in caseof the applicantÕsremoval to Iran without a fresh assessmentof his risk of ill-treatment there as a
homosexualman and whetherstateprotectionagainstill-treatment by non-stateactors was available.The Court held
that no onemaybeobligedto concealsexualorientationin order to avoidpersecution,andthat theSwissauthoritieshad
failed to carry out the necessary assessment.

*

New CE:ECHR:2024:1112JUD005639021

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2276100/13%22%5D%7D!!
no violation of ECHR: 3
ECtHR 1 Sep. 2015, 76100/13 M.K. v FR

*
Thecaseconcernedan Algeriannationalwhohadbeensentencedto 9 yearsof imprisonmentfor murderandthenserved
with a deportationorder.After dismissalof his appealsagainstthat order herequestedasylum,invokingfear of reprisals
in Algeria from the family of the person he had assassinated.
While noting the different findings of the various French authorities as regards the probative value of statements
submittedby the applicant in supportof the allegedthreats,the ECtHR sharedthe doubtsexpressedby the domestic
courtsin that regard.In anyevent,theECtHRwasnot convincedthat theAlgerianauthoritieswouldbeunableto extend
the appropriateprotection to the applicant, in particular if he would relocate to anotherpart of the country. In this
regard the Court notedthat the applicantwasa singlemanat 29 yearsof age,and that he had not establishedthat it
would be impossiblefor him to settlein an area wherehe had no closerelativesin order to avoid the allegedrisk. The
case was therefore rejected as manifestly ill-founded.

*

CE:ECHR:2015:0901JUD007610013

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2215993/09%22%5D%7D!!
no violation of ECHR: 3
ECtHR 16 May 2017, 15993/09 M.M. v NL

*

Casesdeclaredinadmissible.The four casesconcernedAfghanasylumseekerswho had beenexcludedfrom refugee
statusunderart. 1F of the UN RefugeeConventiondueto pastactivitiesas high ranking officers in the former Afghan
securityserviceKhAD/WADand as a highly placedexecutiveofficial of the communistparty PDPA, respectively,until
the collapseof the regimein 1992.Theyclaimedthat their forcible return to Afghanistanwould exposethemto a real
risk of ill-treatment.
TheCourt notedthat the applicantshad not soughtto flee Afghanistanwhenthe Mujahedinseizedpower in 1992,but
only fled after the Taliban had takenpower in the country.While theyhad beenin hiding or/and capturedbeforetheir
flight, theCourt foundno indicationthat,sincetheir departurefrom Afghanistan,anyof thefour applicantshadattracted
negativeattentionfrom anygovernmentalor non-governmentalbodyor anyprivateindividual in Afghanistanon account
of their involvementwith the former communistregime.TheCourt further notedthat UNHCRdoesnot includepersons
involvedin the formercommunistregimein its potentialrisk profiles in respectof Afghanistan.Therefore,theCourt did
not find it demonstratedthat theapplicants,on individual grounds,wouldbeexposedto a real risk of treatmentcontrary
to art. 3.
Asto thegeneralsecuritysituationin Afghanistan,theCourt did not find that thereis a generalsituationof violencesuch
that there would be a real risk of ill-treatment simply by virtue of an individual being returned to Afghanistan.

*

CE:ECHR:2017:0516JUD001599309

* joined cases: 15993/09, 25077/06 + 46856/07 + 8161/07 + 39575/06

Newsletter on European Asylum Issues Ð for Judges42 NEAIS 2024/4 (Dec.)



N E A I S 2024/4
1.3.3: Qualification for Protection: Jurisprudence: ECtHR Judgments

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2240462/16%22%5D%7D!!
no violation of ECHR: 3
ECtHR 21 June 2022, 40462/16 M.N. a.o. v TR

*
This caseconcernsthe risk of the applicantsbeingexpelledfrom TŸrkiye to Tajikistanon the groundsthat theydid not
havevalid visasand would posea threat to public safetyowing to their participation in Koranic studyclassesthat had
not been registered with the Turkish authorities.
The ECtHR held, unanimously,that the applicantshad not succeededin establishingthat they faceda risk of being
persecutedor subjectedto treatmentcontrary to Art. 3 of theConventionin theeventof their return to Tajikistan,either
on accountof anypolitical or socialactivismin their countryof origin or on accountof theconditionsof their arrest in
TŸrkiye.

*

CE:ECHR:2022:0621JUD004046216

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2241282/16%22%5D%7D!!
no violation of ECHR: 3
ECtHR 20 June 2017, 41282/16 M.O. v CH

*
Theapplicantwasan Eritrean nationalwhoseapplicationfor asylumhadbeenrejectedashis accountwasdismissedby
theSwissauthoritiesasnot credible,dueto a numberof discrepanciesandlack of substanceanddetail in variousparts,
such as that concerning his departure from Eritrea and other key elements of the claim.
The Court noted that it is evidentthat the humanrights situation in Eritrea is of grave concern,and that peopleof
variousprofilesare at risk of serioushumanrights violations.In that regard,it referredin particular to a 2016judgment
of theUK UpperTribunal issuingcountryguidance,accordingto whicha personwhoseasylumclaim hasnot beenfound
credible,but whois able to satisfytheauthoritiesthat he left thecountryillegally, andthat he is of or approachingdraft
age,is likely to be perceivedon return as a draft evaderor deserterand as a result facea real risk of persecutionor
seriousharm.However,theCourt foundthat thegeneralhumanrights situationwasnot suchthat anyEritrean national
would be at risk of ill-treatment if returned to the country.
As to the applicantÕspersonalcircumstances,the Court reiteratedthat, as a generalprinciple, the national authorities
are bestplacedto assessthecredibility of an individual. It further statedthat theassessmentby theSwissauthoritieswas
adequate,sufficientlyreasonedand supportedby material originating from reliable and objectivesources.The Court
thereforeendorsedthe finding that the applicant had failed to substantiatethat he would face a real risk of being
subjected to treatment contrary to art. 3 in case of return to Eritrea.

*

CE:ECHR:2017:0620JUD004128216

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%226040/17%22%5D%7D!!
no violation of ECHR: 2+3
ECtHR 16 June 2020, 6040/17 M.R. v CH

*
An Iranian nationalappliesfor asylumusingnot his ownnameafter arriving in Switzerlandin 2009claimingneverbeen
politically activebut discriminatedasa Sunnimuslim.Thisrequestis rejectedandupheldin court. In 2013,theapplicant
files a secondasylumrequestunder his own nameand claims becomingpolitically active in Switzerlandraising the
interestof theIranian authorities.Thissecondrequestis alsorejected.In appealheclaimsthat, contraryto whathehad
statedinitially, he had beenactive in Iran. This claim is dismissedby the Swisscourt in 2015. In 2016 the applicant
lodgedan third asylumapplication,which is also rejected.In 2017the applicantlodgesan applicationwith the ECtHR
statingnewcircumstanceson whichtheECtHRdecidesto applyan interim measure.Subsequently,theECtHRrulesthat
his claims are unsubstantiated and that his deportation would not violate artt. 2 or 3.

*

CE:ECHR:2020:0616JUD000604017

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%221412/12%22%5D%7D!!
no violation of ECHR: 3
ECtHR 26 Feb. 2015, 1412/12 M.T. v SE

*
Expulsioncase.Theapplicantwasa Kyrgyzcitizenwhoseasylumapplicationin Swedenhad beenrejected.Beforethe
ECtHRheexclusivelycomplainedthat his expulsionto Kyrgyzstanwouldentail a violation of art. 3 dueto his ill-health,
and the Court found no reason to examine the claims relating to persecution as presented before the Swedish authorities.
It wasundisputed,andsupportedby medicalcertificates,that theapplicantsufferedfrom a chronicdiseaseandchronic
kidney failure for which he was receivingblood dialysis in Sweden.Without this regular treatmenthis health would
rapidly deteriorate and he would die within a few weeks.
Against the backgroundof the information providedon the availability of blood dialysis treatmentin Kyrgyzstan,the
Court did not find, in the specialcircumstancesof the case,that therewasa sufficientlyreal risk that the applicantÕs
expulsionto Kyrgyzstanwouldbecontraryto art. 3. Thepresentcasedid not disclosetheveryexceptionalcircumstances
of the caseD. v. United Kingdom(2 May 1997,30240/96)insofar as blood dialysis was available in Kyrgyzstan,the
applicantÕsfamily werethereandhecould rely on their assistanceto facilitate makingarrangementsfor treatment,and
hecouldalsocounton helpfrom theSwedishauthoritiesfor sucharrangementsif necessary.Thus,theCourt wastaking
noteof theSwedishgovernmentÕsstatementsconcerningits readinessto assisttheapplicantand takeothermeasuresto
ensurethat the removalcould be executedwithout jeopardisinghis life upon return, and consideredthis particularly
relevant to the overall assessment.

*

CE:ECHR:2015:0226JUD000141212

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2217897/09%22%5D%7D!!
violation of ECHR: 3
ECtHR 4 Sep. 2014, 17897/09 M.V. & M.T. v FR

*
On severaloccasionsin 2007,theapplicants(a Russiancouple)hadaccommodatedan unclewhowasa formerChechen
rebel. After his last stay with them they had beenharassedby men supposedlyaffiliated with the current Chechen
PresidentKadyrovwho cameto their house,interrogatedthemabouttheir uncle,and threatenedand maltreatedthem.
Referringto the applicantsÕfamily connections,in particular the unclewho had participatedin the Chechenrebellion,
and to the previousattacksand threatson their persons,and the generalsituation previouslyas well as presentlyin
Chechnya, the Court held that their return would result in a real risk of ill-treatment by the Russian authorities.

*

CE:ECHR:2014:0904JUD001789709
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2218372/10%22%5D%7D!!
violation of ECHR: 3
ECtHR 18 Apr. 2013, 18372/10 Mo.M. v FR

*
The applicant had beenaccusedof spying for the rebels in Chad, and had beentaken into custodyfor five days,
interrogatedand subjectedto torture. In addition, his shophad beendestroyed,his possessionsconfiscated,and his
family threatened.
The Court held the general situation in Chad to give cause for concern, particularly for personssuspectedof
collaborationwith therebels.AsregardstheapplicantÕspersonalsituation,theCourt consideredthemedicalcertificates
producedby him assufficientproof of theallegedtorture.Asto his risk of ill-treatmentin caseof return, theCourt noted
that he had produceda warrant issuedby the authoritiesagainsthim, the authenticityof which had not beenseriously
disputedby theFrenchGovernment.Dueto thereasoninggivenby theFrenchauthoritiesandthe fact that theyhadnot
beenable to examinesomeof the evidenceproducedby the applicant, the Court could not rely on the FrenchcourtsÕ
assessmentof theapplicantÕsrisk. Dueto his profile, themedicalcertificatesandthepastandpresentsituationin Chad,
the Court found a real risk that he would be subjected to treatment contrary to art. 3.

*

CE:ECHR:2013:0418JUD001837210

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2271932/12%22%5D%7D!!
no violation of ECHR: 3
ECtHR 3 July 2014, 71932/12 Mohammadi v AT

*
Theapplicant- an Afghanasylumseeker- had arrived in Austria via Greece,Macedonia,Serbiaand Hungary.As the
Austrian authoritiesintendedto transfer him to Hungary under the Dublin Regulation,he complainedthat this would
subjecthim to treatmentcontrary to arts. 3 and 5. TheECtHRconsideredthe casesimilar to Mohammedv. Austria (6
June 2013, 2283/12) and examined whether any significant changes had occurred since that judgment.
Holding that thecomplaintregardingrisk of arbitrary detentionanddetentionconditionsin Hungarywasfalling in fact
underart. 3, the Court pointedout that therewasno systematicdetentionof asylumseekersin Hungaryany more,and
that there had been improvements in the detention conditions.
Asregardsthe issueof accessto asylumprocedurestheCourt statedthat, sincethechangesin Hungarianlegislationin
effectsinceJanuary2013, thoseasylumseekerstransferredunder the Dublin Regulationwhoseclaims had not been
examinedanddecidedon themeritsin Hungarywouldhaveaccessto suchan examination.Astheapplicanthadnot yet
hada decisionon themeritsof his case,hewouldhavea chanceto reapplyfor asylumandhavehis caseduly examined
if returnedto Hungary.TheCourt further held it to beconsistentlyconfirmedthat Hungarywasno longerrelying on the
safethird countryconcepttowardsSerbia.The relevantcountry reportsdid not indicatesystematicdeficienciesin the
Hungarian asylum system,and the Court therefore concludedthat the applicant would currently not be at a real
individual risk of being subjected to treatment contrary to art. 3 if transferred to Hungary.

*

CE:ECHR:2014:0703JUD007193212

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2223505/09%22%5D%7D!!
violation of ECHR: 3
ECtHR 20 July 2010, 23505/09 N. v SE

*
TheCourt observedthatwomenareat particular risk of ill-treatmentin Afghanistanif perceivedasnot conformingto the
genderrolesascribedto themby society,tradition andeventhelegal system.TheCourt couldnot ignorethegeneralrisk
to whichshemightbeexposedshouldher husbanddecideto resumetheir marriedlife together,or shouldheperceiveher
filing for divorceasan indicationof an extramaritalrelationship;in thesespecialcircumstances,thereweresubstantial
groundsfor believingthat the applicantwould facevariouscumulativerisks of reprisals falling underArt. 3 from her
husband, his or her family, and from the Afghan society.

*

CE:ECHR:2010:0720JUD002350509

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2250364/14%22%5D%7D!!
no violation of ECHR: 3+2
ECtHR 30 May 2017, 50364/14 N.A. v CH

*
AlthoughtheapplicantÕssituationhadsimilaritieswith that in A.I. v. Switzerland(30 May 2017,23378/15),in this case
the Court foundno risk of ill-treatmenton return to Sudan,dueto his limited participation in the activitiesof JEM, the
fact that theapplicantdid not occupya positionof public exposure,that hehadnot beenactiveonlinenor hadhis name
cited in the activities of the organisation.

*

CE:ECHR:2017:0530JUD005036414

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2225244/18%22%5D%7D!!
violation of ECHR: 3+2
ECtHR 14 Nov. 2019, 25244/18 N.A. v FI

*
The applicant, being the daughterof a deportedIraqi asylumseekerwho was killed subsequentto his return, was
consideredto be indirect victim of the allegedviolation of arts. 2 and 3. Sincean enforceableremovalorder had been
issuedagainsther father at the relevanttime, the fact that he had optedfor assistedvoluntaryreturn did not makehis
return ÔvoluntaryÕin termsof his freechoice,thustherespondentStateÕsjurisdiction wasengaged.Dueto theabsenceof
a genuinelyfree choice,the Court also held that the asylumseekerhad not waivedhis right to protectionunderarts. 2
and3. Acknowledgingtheneedto avoid thebenefitof hindsightin this case,theCourt referredto thegeneralprinciples
concerningcasesaboutprotectionagainstrefoulement.It pointedto thefact that while certainfactorsmaynot separately
constitutea real risk, theymaygiverise to sucha risk whentakencumulativelyandconsideredin a situationof general
violence and heightened security.

*

CE:ECHR:2019:1114JUD002524418

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2225904/07%22%5D%7D!!
violation of ECHR: 3
ECtHR 17 July 2008, 25904/07 N.A. v UK

*
TheCourt hasneverexcludedthepossibilitythat a generalsituationof violencein thecountryof destinationwill beof a
sufficientlevel of intensityas to entail that any removaltheretowould necessarilybreachArt. 3, yet suchan approach
will be adoptedonly in the mostextremecasesof generalviolencewherethere is a real risk of ill-treatmentsimplyby
virtue of an individual being exposed to such violence on return.

*

CE:ECHR:2008:0717JUD002590407
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%227974/11%22%5D%7D!!
violation of ECHR: 3
ECtHR 19 Dec. 2013, 7974/11 N.K. v FR

*
TheapplicantPakistanicitizenwasseekingasylumon the basisof his fear of ill-treatmentdueto his conversionto the
Ahmadiyyareligion. He allegedto havebeenabductedand torturedand that an arrestwarrant hadbeenissuedagainst
him for preachingthis religion. Observingthat therisk of ill-treatmentof personsof theAhmadiyyareligion in Pakistan
is well documented,theECtHRstatedthat belongingto this religion wouldnot in itself besufficientto attract protection
under art. 3. Rather, the applicant would have to demonstratebeing practising the religion openly and to be
proselytising,or at least to be perceivedas such.While the French authoritieshad beenquestioningthe applicantÕs
credibility, in particular regardingtheauthenticityof thedocumentspresentedby him, theECtHRdid not considertheir
decisionsto be basedon sufficientlyexplicit motivationsin that regard. TheCourt did not find the respondentStateto
haveprovidedinformationgiving sufficientreasonsto doubttheveracityof theapplicantÕsaccountof theeventsleading
to his flight, and therewas thereforeno basisof doubtinghis credibility. TheCourt concludedthat the applicantwas
perceivedby the Pakistani authorities not as simply practising the Ahmadiyyabelief, but as a proselytiserand thus
having a profile exposing him to the attention of the authorities in case of return.

*

CE:ECHR:2013:1219JUD000797411

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2245761/18%22%5D%7D!!
violation of ECHR: 3+5(4)+34
ECtHR 29 Mar. 2022, 45761/18 N.K. v RU

*
The caseconcernsremovalof the applicant to Tajikistan, in breachof an interim measureissuedby the Court. The
applicantwaschargedin absentiawith a crimeof membershipof an extremistorganisationby theTajik authoritiesand
thenhis administrativeremovalwasorderedby theRussianauthorities.On 28 September2018an interim measurewas
indicatedby theCourt preventinghis administrativeremovalto Tajikistan.Theapplicantwasdetainedin Russiain pre-
trial detentionfacilities and in a temporarydetentioncentre for foreignersand alleged that the conditionsof such
detention had been inhuman. In September2020 the applicant was allegedly removedto Tajikistan, despite the
applicationof the interim measure.Accordingto this subsequentinformation,the applicantwasill-treated uponarrival
to Tajikistanandlater sentencedto a lengthyprisonsentence.Theapplicantandhis lawyersubmittedwritten statements
providing detailsof the applicantÕstransfer to Tajikistan.No investigationwascarried out into the applicantÕsalleged
abduction.
TheECtHRconsidersthat, in breachof Art. 3, theRussianauthoritiesexposedtheapplicantto a real risk of ill-treatment
in Tajikistanby orderinghis removal,that theywereimplicatedin his forcible return thereandtheyfailed to carry out an
effectiveinvestigationinto his abduction.Furthermore,theCourt holdsthat theauthoritiesbreachedtheinterim measure
indicatedunderRule39 of the Rulesof the Court and that theythereforefailed to complywith their obligationsunder
Art. 34 of the Convention.

*

CE:ECHR:2022:0329JUD004576118

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2229343/18%22%5D%7D!!
violation of ECHR: 3
ECtHR 3 Dec. 2019, 29343/18 N.M. v RU

*
Theapplicantan Uzbekistannationalliving in Russiawaschargedwith religiouscrimesby theauthoritiesin Uzbekistan.
Subsequently,he was detained in Russia pending his extradition. The Court has previously establishedthat the
individuals whoseextradition was soughtby the Uzbekauthoritieson chargesof religiously or politically motivated
crimesconstitutedvulnerablegroupsfacing a real risk of treatmentcontrary to Art. 3 of the Conventionin the eventof
their removalto Uzbekistan.It is apparentthat the applicanthassubstantialgroundsfor believingthat he faceda real
risk of ill-treatmentin Uzbekistan.TherefortheCourtsholdsthat therewouldbea violation of Art. 3 of theConventionif
the applicant were to be returned to Uzbekistan.

*

CE:ECHR:2019:1203JUD002934318

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2234016/18%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 10 Oct. 2019, 34016/18 O.D. v BG

*
Theapplicantwasa Syriannational who had servedin the Syrianarmy, desertedin 2012and joined the Free Syrian
Army for 9 monhsuntil he left for Turkeyand Bulgaria in 2013.His application for asylumin Bulgaria was rejected
twice, and his expulsion was ordered as the Bulgarian authorities considered him a threat to national security.
TheCourt notedthat theBulgarianauthoritieshadacknowledgedthat theoverall situationin Syriawarrantedprotection
of the rights under arts. 2 and 3. The Court observedthat the security and humanitarian situation in Syria had
deteriorateddramatically at the time of the expulsionorder and the decisionrefusing him protection,and that the
situation appearedunchanged.Despiteeasingof hostilities therewere still intensefighting and indiscriminateattacks
against the civilian population and civilian infrastructure,and the conflicting parties were engagingin looting and
persecution.Large-scalearbitrary arrestsanddetentionshadbeencarried outasrecentlyasthebeginningof 2019in the
applicantÕscity of origin, Homs.As regardstheapplicantÕsindividual risk, theCourt notedtheexistenceof practicesof
execution,arbitrary detentionandill-treatmentof individualswhohaddesertedfrom theSyrianarmyor refusedto carry
out ordersto shoot.In viewof theapplicantÕsallegedrisk of ill-treatmenton accountof his desertion,hecouldnot safely
return to Homs or elsewhere in Syria. His removal to Syria would therefore amount to a violation of arts. 2 and 3.
Art. 13 had beenviolatedas the Bulgarian authoritieshad not addressedthe risk referred to by the applicantand not
conductedan assessmentof the situation in Syria. In refusingto grant asylumthe Bulgarian SupremeAdministrative
Court had notedthe existenceof a seriousand widespreadsituation in Syria, but applied domesticlegislation under
which national securityconsiderationstook precedenceover risk in the destinationcountry.Theremedyhad therefore
not enabled the issue of risk to be determined.

*

CE:ECHR:2019:1010JUD003401618
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2236321/16%22%5D%7D!!
violation of ECHR: 3
ECtHR 21 May 2019, 36321/16 O.O. v RU

*
The applicant is an Uzbeknational who arrived in Russiain 2012. He was convictedin 2014 of participating in an
extremistorganisation,forgeryandattemptingan illegal bordercrossing.He wastransferredto a penalcolonyto serve
his sentence.In 2016 the migration authoritiesorderedhis deportation.He challengedthis decisionin court, arguing
that he stoodaccusedof religious extremismin Uzbekistanand thereforebelongedto a vulnerablegroup at risk of ill-
treatmentif he were returned.The courts rejectedhis arguments,concludingthat any risk was basedon speculation.
Right after his releaseout of criminal detention,he was immediatelyarrestedwith a view to his deportation.The
migrationauthoritieswereinformedthat theEuropeanCourt of HumanRightshadgrantedan interim measuretwo days
earlier to stayhis removalfor the duration of the proceedingsbeforeit. However,he was,however,flown to Moscow
DomodedovoAirport and deportedthe next day to Uzbekistan.Mr O.O. was immediatelyarrested on arriving in
Uzbekistan,and is currently servinga seven-yearsentencein a penalcolony.He allegesthat he wasmistreatedduring
the investigationin Uzbekistanand that his detentionconditionsare inhuman,causinghim to almostlosehis eyesight
and attemptsuicide.TheECtHRholdsthat the deportationis a violation of Art. 3 and explicitly statesthat Russiahas
disregardedthe interim measureindicatedby theCourt and thereforefailed to complywith its obligationsunderArticle
34 of the Convention.

*

CE:ECHR:2019:0521JUD003632116

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%228139/09%22%5D%7D!!
no violation of ECHR: 3
ECtHR 17 Jan. 2012, 8139/09 Othman v UK

referral to the Grand Chamber rejected on 9 May 2012
*
*

Notwithstandingwidespreadandroutineoccurrenceof torture in Jordanianprisons,and the fact that theapplicantasa
high profile Islamistwasin a categoryof prisonersfrequentlyill-treated in Jordan,the applicantwasheld not to be in
real risk of ill-treatmentif beingdeportedto Jordan,dueto the informationprovidedabouttheÔdiplomaticassurancesÕ
that hadbeenobtainedby theUK governmentin order to protecthis Conventionrights upondeportation;theCourt took
into accountthe particularities of the memorandumof understandingagreedbetweenthe UK and Jordan,as regards
boththespecificcircumstancesof its conclusion,its detail andformality, andthemodalitiesof monitoringtheJordanian
authoritiesÕ compliance with the assurances.
Holding that ECHRart. 5 appliesin expulsioncases,but that therewouldbeno real risk of flagrant breachof art. 5 in
respectof theapplicantÕspre-trial detentionin Jordan.Holding that deportationof theapplicantto Jordanwouldbe in
violation of ECHRart. 6, dueto thereal risk of flagrant denialof justiceby admissionof torture evidenceagainsthim in
the retrial of criminal charges.

*

CE:ECHR:2012:0117JUD000813909

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2241738/10%22%5D%7D!!
violation of ECHR: 3
ECtHR (GC) 13 Dec. 2016, 41738/10 Paposhvili v BE

*
Referringto its previouscaselaw on expulsionof seriouslyill persons,basedon the judgmentsD. v. UK (2 May 1997,
30240/96)and N. v. UK (GC 27 May 2008,26565/05),the Court wasof the view that the approachadoptedhitherto
shouldbe clarified. TheÔveryexceptionalcasesÕin which suchhealthconditionsmaypreventexpulsionshouldinclude,
in addition to imminentrisk of dying, a real risk, on accountof the absenceof appropriatetreatmentin the receiving
countryor the lack of accessto suchtreatment,of beingexposedto a serious,rapid and irreversibledeclinein thestate
of health resulting in intensesufferingor to a significant reductionin life expectancy.TheCourt pointedout that this
correspondsto a high thresholdfor the applicationof art. 3, and that the primary responsibilityfor implementingit is
with thenationalauthoritieswhoare requiredto examinetheapplicantsÕfearsandto assesstherisks theywould faceif
removed. Further criteria for this assessment were laid down in the judgment.
Thedetailedmedicalinformationprovidedby the applicant in this casehad not beenexamined,dueto the applicantÕs
exclusionfrom the scopeof the relevantprovision in Belgian law becauseof his seriouscrimes.In the absenceof any
assessmentby thedomesticauthoritiesof therisk facingtheapplicantin the light of the informationconcerninghis state
of healthand theexistenceof appropriatetreatmentin Georgia,the informationavailableto thoseauthoritieshadbeen
insufficientfor themto concludethat theapplicantwouldnot haverun a real andconcreterisk of treatmentcontrary to
art. 3, if returned to Georgia.
Similarly, astheBelgianauthoritieshadnot examinedtheapplicantÕsmedicaldataandtheimpactof his removalon his
state of health, they had also not examinedthe degreeto which he was dependenton his family as a result of the
deteriorationof his stateof health.In order to complywith art. 8, the authoritieswould havebeenrequiredto examine
whether,at the time of possibleremoval, the family could reasonablyhavebeenexpectedto follow the applicant to
Georgiaor, if not,whetherobservanceof his right to respectfor family life requiredthat hebegrantedleaveto remainin
Belgium for the time he had left to live.

*

CE:ECHR:2016:1213JUD004173810

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2249857/20%22%5D%7D!!
violation of ECHR: 3
ECtHR 14 Sep. 2022, 49857/20 R. v FR

*

Both casesconcernedthe deportationof a Russiannational of Chechenorigin whoserefugeestatushad beenrevoked.
The ECtHR observedthat the French AdministrativeCourt, the day before the applicantÕsactual deportation,had
rejectedtheurgentapplicationfor suspensiverelief lodgedby theapplicant,without indicatingthespecificreasoningfor
that decision.In two judgmentsof February2021,subsequentto thedeportation,theAdministrativeCourt haddismissed
theapplicantÕsaction for thesetting-asideof thedeportationorder and thedirectionsspecifyingtheRussianFederation
as thedestinationcountry.TheCourt wasof theviewthat this solutionhadbeenbasedon an in-depthassessmentof the
applicantÕssituation,but foundthat, as it had takenplaceafter the applicantÕsdeportation,the AdministrativeCourtÕs
assessment in February 2021 could not have remedied the inadequacy of the earlier risk analysis.

*

CE:ECHR:2022:0914JUD004985720

* joined cases: 49857/20, 1348/21
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%227211/06%22%5D%7D!!
no violation of ECHR: 3
ECtHR 7 June 2016, 7211/06 R.B.A.B. v NL

*
Theapplicantswerea marriedcoupleandtheir threechildren,all Sudanesenationals.TheyhadenteredtheNetherlands
in 2001 and filed asylumapplicationsin 2001 and again in 2003, both of which had beenrejecteddue to lack of
credibility. In their third asylumapplication,filed in 2005,theyhad claimedthat their daughterswould be subjectedto
FGM (female genital mutilation) on return, due to tribal and social pressure.
TheCourt notedthat it wasnot in disputethat subjectinga child or an adult to FGM amountsto treatmentproscribedby
art. 3, andthat a considerablemajority of girls andwomenin Sudanhavetraditionally beensubjectedto FGM, although
attitudesappear to be shifting and the prevalenceof FGM is gradually declining. While there is no national law
prohibiting FGM, someprovincesof Sudanhavepassedlawsprohibiting FGM asa harmfulpractice.It further heldthat
there is no real risk of a girl or a womanbeing subjectedto FGM at the instigation of non-familymembers.For an
unmarriedwomanthe risk of FGM will dependon the attitude of her family. The questionwas thereforeconsidered
mainlyoneof parentalchoice,andtheCourt foundit establishedthat whenparentsopposeFGM theyare ableto prevent
their daughters from being subjected to this practice.
As the daughterfor whomthe questionwasstill relevantwasa healthyadult womanwhoseparentsand siblingswere
againstFGM, andtheapplicantswerelikely to beremovedtogetherasa family to Sudanwheretheir allegedhometown
wassituatedin a provincewherethelawsare prohibiting FGM, theCourt did not find it demonstratedthat thedaughter
would be exposedto a real risk of beingsubjectedto FGM. Her removal,and hencealso that of the rest of the family,
would therefore not give rise to a violation of art. 3.

*

CE:ECHR:2016:0607JUD000721106

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2234648/14%22%5D%7D!!
violation of ECHR: 3
ECtHR 16 June 2016, 34648/14 R.D. v FR

*
Violation of ECHR art. 3 in case of forcible return. No violation of art. 13.
Theapplicantwasa Guineanwomanwhohadmarrieda Christianmanin spiteof objectionsfrom her Muslimfatherand
brotherswho threatenedto kill her and actually carried out violent reprisalsfrom which shemanagedto escape.Upon
arrival in Franceshewaswarnedthat her fatherhadfollowedher,andsheattemptedto escapeby leavingFrancewith a
fakepassport.Shewasarrested,servedwith an order for immediateremovaland detained,following which shelodged
an asylum application that was processed under the fast-track procedure and rejected.
Referring to medical certificateson previousviolenceand a marriage certificate that contributedto the applicantÕs
credibility, andconsideringtheapplicantto beat risk of further ill-treatmentby her family if deportedto Guinea,andthe
Guineanauthoritiesto be incapableof ensuringprotectionfor womenin her situation,the Court held that deportation
would be in violation of art. 3.
Althoughthe fast-trackprocedurehadbeenaccelerated,theCourt consideredthat theapplicanthadhadsufficienttime
andknowledgeof theasylumprocedureasto makeit concludethat therehadbeenno violation of art. 13 in conjunction
with art. 3.

*

CE:ECHR:2016:0616JUD003464814

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%224601/14%22%5D%7D!!
no violation of ECHR: 3
ECtHR 10 Sep. 2015, 4601/14 R.H. v SE

*
The applicant Somali woman, originating from Mogadishu,had applied for asylum in Swedenin 2011. She had
previouslyrequestedasylumin Italy and theNetherlands,andstayedillegally in Swedenfrom 2007until contactingthe
migration authorities in 2011.
TheECtHRfirst consideredthegeneralsituationin Mogadishuandconcluded,referring to a varietyof sources,that the
assessmentmadein K.A.B.v. Sweden(5 September2013,886/11)is still valid. Thus,theCourt foundno indication that
the situation is of sucha natureas to placeeveryonewho is presentin the city at a real risk of treatmentcontrary to
Article 3.
At the sametime, the Court observedthat the various reports attest to the difficult situation of womenin Somalia,
includingMogadishu,notingthat thereare severalconcordantreportsaboutseriousandwidespreadsexualandgender-
basedviolencein the country. Thus,womenare unable to get protection from the police and the crimes are often
committedwith impunity,astheauthoritiesare unableor unwilling to investigateandprosecutereportedperpetrators.In
theCourtÕsview,it maythereforebeconcludedthat a singlewomanreturningto Mogadishuwithoutaccessto protection
from a malenetworkwouldfacea real risk of living in conditionsconstitutinginhumanor degradingtreatmentunderart.
3.
Like theSwedishauthorities,however,theCourt hadseriousmisgivingsabouttheveracityof theapplicantÕsstatements
concerningher individual circumstances.Asshehadfamily living in Mogadishu,includinga brotheranduncles,shewas
consideredto haveaccessto both family supportand a male protectionnetwork,and it had not beenshownthat she
would haveto resort to living in a campfor refugeesand IDPs. In her particular case,deportationto Mogadishuwas
therefore not considered to expose her to a real risk of treatment contrary to art. 3.
Twojudgesissueda dissentingopinionconcerningtheprinciplesof theCourtÕsassessmentof evidenceandrisk in cases
such as the present.

*

CE:ECHR:2015:0910JUD000460114
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2210466/11%22%5D%7D!!
violation of ECHR: 3
ECtHR 19 Sep. 2013, 10466/11 R.J. v FR

*
Theapplicantis a Tamil asylumseekerwhoclaimsto havebeenpersecutedby theSri Lankanauthoritiesbecauseof his
ethnic origin and his political activities in support of the LTTE.
TheECtHRreiteratesthat thereis no generalisedrisk of treatmentcontraryto art. 3 for all Tamilsreturnedto Sri Lanka,
but only for thoseapplicantsrepresentingsuch interest to the authorities that they may be exposedto detentionand
interrogationuponreturn. Therefore,therisk hasto beassessedon an individual basis,taking into accounttherelevant
factors (see: NA v. UK, 17 July 2008, 25904/07).Even while there were certain credibility issuesconcerningthe
applicantÕsstory, the Court puts emphasison the medicalcertificate preciselydescribinghis wounds.As the nature,
gravity and recent infliction of thesewoundscreatea strong presumptionof treatmentcontrary to art. 3, and as the
Frenchauthoritieshavenot effectivelyrebuttedthis presumption,theCourt considersthat theapplicanthadestablished
the risk that he might be subjectedto ill-treatment upon return. Art. 3 would thereforebe violated in caseof his
expulsion.

*

CE:ECHR:2013:0919JUD001046611

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2230261/17%22%5D%7D!!
no violation of ECHR: 3
ECtHR 8 Oct. 2019, 30261/17 R.K. v RU

*
Theapplicantasylumseekerfrom theDemocraticRepublicof theCongocomplainedthat his removalwouldput him at
risk of ill-treatment or deathas he was wantedby the DRC authorities for participation in protestsby the political
opposition.TheCourt notedthat hehadnot argued,and thecasematerialdid not indicate,that thegeneralsituationin
the DRC is suchas to entail that any removalwould necessarilybe in breachof art. 3. As regards the applicantÕs
personal situation, the domesticauthorities had found that the applicant had not adducedevidencecapable of
demonstratingany substantialgroundsfor believingthat he would be exposedto a real risk of ill-treatment,and the
Court found no groundsto depart from this conclusion.In particular, it notedthat it remainedunexplainedhow the
applicantcould freely leavethe DRC by planeon a valid visa while allegedlybeingon an international list of wanted
persons,and why he had waiteduntil March 2016to lodgean applicationfor asylumalthoughhe arrived in Russiain
October2015 and his visa expired in November2015. His removal to the DRC would not be in violation of art. 3.
Though,Art. 5(1) and (4) had beenviolatedby the applicantÕsdetentionpendingexpulsionand by the lack of accessto
effective judicial review of the detention.

*

CE:ECHR:2019:1008JUD003026117

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2225393/10%22%5D%7D!!
violation of ECHR: 3
ECtHR 30 May 2013, 25393/10 Rafaa v FR

*
TheMoroccanauthoritieshad requestedthe applicantÕsextraditionfrom Franceunderan internationalarrest warrant
for actsof terrorism.Theapplicant initiated procedurescontestinghis extradition,and a parallel procedurerequesting
asylum in France.
While the Frenchasylumauthoritiesapparentlyrecognisedthe risk of ill-treatment in Moroccodue to the applicantÕs
allegedinvolvementin an Islamistterrorist network,theCourt reconfirmedtheabsolutenatureof theprohibition under
art. 3 andtheimpossibilityto balancetherisk of ill-treatmentagainstthereasonsinvokedin supportof expulsion.Given
the humanrights situationin Moroccoand the persistingill-treatmentof personssuspectedof participation in terrorist
activities, and the applicantÕs profile, the Court considered the risk of violation of art. 3 in case of his return to be real.

*

CE:ECHR:2013:0530JUD002539310

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2218207/21%22%5D%7D!!
violation of ECHR: 3
ECtHR 6 Oct. 2022, 18207/21 S. v FR

*
Theapplicanthad previouslybeenrecognizedas a refugeebut his asylumstatushad beenrevokedon national security
grounds.Violation of Art 3 ECHRif theapplicantwereto beremovedto Russiawithoutan exnuncassessmentof alleged
risk.

*

CE:ECHR:2022:1006JUD001820721

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2249773/15%22%5D%7D!!
no violation of ECHR: 3
ECtHR 2 June 2020, 49773/15 S.A. v NL

*
Theapplicant,allegedlyfrom Sudan,filed severaltimesan asylumapplicationin TheNetherlands.All his claimswere
rejected.In appealthedomesticcourt ruled that theapplicantÕsstatements,that if returnedto Sudanhewouldbeat risk
of beingperceivedasan opponentto the regimeashebelongedto theTunjur, a non-Arabethnicgroupassociatedwith
Darfuri rebel groups, lacked credibility in particular regarding his country of origin.

*

CE:ECHR:2020:0602JUD004977315

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2265122/17%22%5D%7D!!
violation of ECHR: 3
ECtHR 8 Oct. 2019, 65122/17 S.B. v RU

*

Theapplicantswerea nationalof Tajikistananda nationalof Uzbekistanwhoseextraditionfrom Russiawasrequested
on charges of religiously and politically motivated crimes.
Referringto its previouscaselaw, accordingto which suchpersonsconstitutedvulnerablegroupsfacing a real risk of
ill-treatmentin theeventof their removalto the respectivecountryof origin, theCourt held that theRussianauthorities
hadat their disposalsufficientindicationspointing to suchrisk. However,theRussianauthoritieshadnot carried out a
rigorousscrutinyof thereal risk of ill-treatmentin theextraditionandexpulsionproceedings.TheCourt thereforefound
itself compelledto examinesucha risk independently,andconcludedthat therehadbeena violation of art. 3 on account
of the actual deportationof S.B. to Tajikistan, and there would be a violation of art. 3 if S.Z.was to be removedto
Uzbekistan.

*

CE:ECHR:2019:1008JUD006512217

* joined cases: 65122/17, 13280/18
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2261365/16%22%5D%7D!!
violation of ECHR: 2 (Prot. 4)
ECtHR 11 July 2023, 61365/16 S.E. v RS

*
In 2015theapplicantwasgrantedrefugeestatusin Serbiaon thegroundsof his political activitiesin Syria.He applied
to the(Serbian)AsylumOfficeto beissuedwith a travel documentfor refugees(ÒCTDÓ)ashis Syriannationalpassport
had expired.He was notified that this could not be doneas subsidiaryregulationsgoverningthe form and contentof
travel documentsfor refugeeshad not yet beenenactedby the Minister of the Interior as required by the relevant
domesticlaw. The applicantÕsconstitutionalappealof that notification was dismissed.In 2022 he obtaineda Syrian
national passport and used it to leave Serbia.
The interferencewith the applicantÕsright to leave the country had not beenÒin accordancewith lawÓ.The State
authorities,by their refusalto issuetheapplicantwith a travel documentfor refugeesfor sevenyears,hadcurtailedhis
right to leaveSerbiafreely to suchan extentas to impair its veryessenceanddepriveit of its effectiveness.Unanimous
Decision.

*

CE:ECHR:2023:0711JUD006136516

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2252077/10%22%5D%7D!!
violation of ECHR: 3
ECtHR 15 May 2012, 52077/10 S.F. v SE

*
Observingthat the humanrights situation in Iran givesrise to grave concern,and that the situation appearsto have
deterioratedsincethe Swedishdomesticauthoritiesdeterminedthe caseand rejectedthe applicantsÕrequestfor asylum
in 2008-09,theCourt notedthat it is not only theleadersof political organisationsor otherhigh-profilepersonswhoare
detained,but that anyonewho demonstratesor in any way opposesthe current regimein Iran maybe at risk of being
detainedand ill-treated or tortured.Acknowledgingthat the national authoritiesare bestplacedto assessthe factsand
the general credibility of asylumapplicantsÕstory, the Court agreedthat the applicantÕsbasic story was consistent
notwithstanding some uncertain aspects that did not undermine the overall credibility of the story.
While the applicantsÕpre-flight activitiesand circumstanceswerenot sufficientindependentlyto constitutegroundsfor
finding that theywould be in risk of art. 3 treatmentif returnedto Iran, the Court foundthat theyhad beeninvolvedin
extensiveandgenuinepolitical andhumanrights activitiesin Swedenthat wereof relevancefor thedeterminationof the
risk on return, given their existingrisk of identificationand their belongingto severalrisk categories.Thus,their sur
placeactivitiestakentogetherwith their pastactivitiesand incidentsin Iran leadtheCourt to concludethat therewould
besubstantialgroundsfor believingthat theywouldbeexposedto a real risk of treatmentcontraryto art. 3 if deportedto
Iran in the current circumstances.

*

CE:ECHR:2012:0515JUD005207710

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2260367/10%22%5D%7D!!
no violation of ECHR: 3
ECtHR 29 Jan. 2013, 60367/10 S.H.H. v UK

*
The applicant had beenseriouslyinjured during a rocket launch in Afghanistanin 2006 and left disabled,following
severalamputations,for the UK in 2010.His asylumapplicationhad beenrefused,and he was refusedpermissionto
appeal this decision.The Court reiterated that art. 3 doesnot imply an obligation on Statesto provide all illegal
immigrantswith free and unlimited health care. Referring to the applicantÕsassertionthat disabledpersonswere at
higher risk of violencein the armedconflict in Afghanistan,the Court held that expulsionwould only be in violation of
art. 3 in veryexceptionalcasesof generalviolencewherethehumanitariangroundsagainstremovalwerecompelling.It
pointedout that theapplicanthadnot complainedthat his removalto Afghanistanwouldput him at risk of deliberateill-
treatment from any party, nor that the levels of violence were such as to entail a breach of art. 3.
TheCourt emphasisedthat theapplicanthad receivedbothmedicaltreatmentandsupportthroughoutthe four yearshe
had spentin Afghanistanafter his accident.It did not acceptthe applicantÕsclaim that he would be left destitutedueto
total lack of supportupon return to Afghanistan,as he had not given any reasonwhy he would not be able to make
contact with his family there.

*

CE:ECHR:2013:0129JUD006036710

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2252722/15%22%5D%7D!!
violation of ECHR: 3
ECtHR 14 Feb. 2017, 52722/15 S.K. v RU

*
Theapplicantwasa Syriannationalwhohadarrived in Russiain 2011on a businessvisa.Ashehadstayedbeyondthe
expiryof thevisa,hewasin 2015foundguilty of an administrativeoffence,orderedto paya fine and to besubjectedto
thepenaltyof administrativeremoval.He thenappliedfor temporaryasylum,referring to theongoingmilitary actionsin
Syria, but his requestwas rejected first with referenceto his conviction for administrativeoffences,later with the
reasoning that he was at a risk of violence which was no more intensive than that faced by other people living in Syria.
Referringto the generalprinciplessummarisedin L.M. a.o. v. Russia(15 October2015,40081/14),the Court observed
that the securityand humanitariansituation and the type and extentof hostilities in Syria deteriorateddramatically
betweenthe applicantÕsarrival in Russiaand the removalorder issuedin 2015.It pointedto the availableinformation
indicating that, despitethe agreementon cessationof hostilities,variousparties to the hostilitieshavebeenemploying
methodsandtacticsof warfarewhichhaveincreasedtherisk of civilian casualtiesor directly targetingcivilians, aswell
as to reportsof indiscriminateuseof force, indiscriminateattacksandattacksagainstcivilians andcivilian objects.The
Court had not beenprovided with material confirming that the situation in Damascuswas sufficiently safe for the
applicant,whoallegedthat hewouldbedraftedinto activemilitary service,or that hecould travel from Damascusto a
safe area in Syria. It therefore concluded that the applicantÕs removal to Syria would be in breach of arts. 2 and 3.
Restatingthe generalrequirementsfor a domesticremedyto be effectivein casesconcerningarts. 2 and 3, the Court
examinedthetwo setsof remediesavailableto theapplicantin relation to thepenaltyof administrativeremoval.Neither
review within the administrative-offenceproceedingsnor the temporaryasylumprocedurehad providedthe applicant
with an effectiveremedy,given certain deficienciesin domesticlaw and practice as well as the fact that the asylum
applicationhadbeendismissedwith referenceto factorsunrelatedto art. 3. Therefore,therehadbeena violation of art.
13 in conjunction with arts. 2 and 3.
Due to the lack of automaticreview of the legality of detentionon a regular basis,as well as the unlikelinessof the
applicantÕs removal in view of the conflict in Syria, his detention was held to constitute a violation of art. 5(1) and (4).

*

CE:ECHR:2017:0214JUD005272215
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2220669/13%22%5D%7D!!
no violation of ECHR: 3
ECtHR 28 Mar. 2017, 20669/13 S.M. v FR

*
The applicant was a Sudanesenational having applied for asylumin France on the basis of his alleged non-Arab
ethnicity from Darfur and participation in anti-governmentactivities.The Court held, in accordancewith the French
authoritieswhich it consideredbetterplacedto assessthefactsof thecase,that theapplicanthadnot providedsufficient
elementsof information to makethe existenceof a risk of ill-treatment in caseof his return to Sudancredible. The
application was therefore rejected as manifestly ill-founded.

*

CE:ECHR:2017:0328JUD002066913

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2214997/19%22%5D%7D!!
no violation of ECHR: 3
ECtHR 18 Apr. 2024, 14997/19 S.N. v FR

*

No violation of art. 3 ECHR in caseof removalof the applicantsto Senegaland Guinea,respectively.In the light of
medicalcountryof origin information,theECtHRdid not considerthemedicaltreatmentof whichtheapplicantswerein
need,due to their psychiatric illness, unavailable in the two countries.It also did not find that a possiblelack of
treatmentwould lead to a serious, rapid and irreversible deterioration of their health condition implying intense
suffering, or to a significant reduction of their life expectancy.

*

CE:ECHR:2024:0418JUD001499719

* joined cases: 14997/19, 46033/21

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2235332/17%22%5D%7D!!
violation of ECHR: 3+5(4)
ECtHR 11 June 2019, 35332/17 S.S. v RU

*

Theapplicantsare nationalsof TajikistanandUzbekistan.Theywerechargedin their countriesof origin with religious
and politically motivatedcrimes.In order to preventtheir removalfrom Russiatheir applicationswerelodgedwith the
court. And althoughtheir casewasgrantedpriority, it still took two yearsto decideit. TheCourt consideredthat the
Russianauthoritieshadat their disposalsufficientlysubstantiatedcomplaintspointingto a real risk of ill-treatment.The
Court concludesthat, althoughtheapplicantshadsufficientlysubstantiatedtheclaimsthat theywould risk ill-treatment
in their countriesof origin, theRussianauthoritiesfailed to assesstheir claimsadequatelythroughrelianceon sufficient
relevant material.

*

CE:ECHR:2019:0611JUD003533217

* joined cases: 35332/17, 79223/17

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%222345/02%22%5D%7D!!
violation of ECHR: 3
ECtHR 5 July 2005, 2345/02 Said v NL

*
Asylumseekerheld to be protectedagainst refoulementunder Art. 3; the Dutch authoritieshad taken the failure to
submitdocumentsestablishinghis identity, nationality, or travel itinerary as affectingthe credibility of his statements;
the Court insteadfoundthe applicantÕsstatementsconsistent,corroboratedby informationfrom AmnestyInternational,
andthusheldthat substantialgroundshadbeenshownfor believingthat, if expelled,hewouldbe exposedto a real risk
of ill-treatment as prohibited by Art. 3.

*

CE:ECHR:2005:0705JUD000234502

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2217675/18%22%5D%7D!!
no violation of ECHR: 3
ECtHR 4 Sep. 2018, 17675/18 Saidami v DE

*
TheapplicantTunisiannational had beendeportedfrom Germanyas he wasconsidereda potentialoffenderposinga
threat to national securitydue to activities for ÔIslamicStateÕ.He complainedthat he would sentencedto the death
penalty in Tunisia.
TheCourt notedthat chargesagainsttheapplicantin Tunisiawerecarrying thedeathpenaltyand that therewasa real
risk that he would be given that penalty.However,it was not in disputethat there is a moratoriumon carrying out
executionsin Tunisiawhichhasbeenrespectedwithoutexceptionsince1991,andthat theTunisianauthoritiesprovided
diplomaticassurancesto that endin the applicantÕscase.Againstthat backgroundthe Court agreedwith the domestic
courtsÕfinding that therewasno real risk that theapplicantwouldbeexecutedin Tunisia.TheCourt further agreedwith
thedomesticcourtsthat, if theapplicantweregiventhedeathpenaltyin Tunisia,that penaltywoulddefactoconstitutea
life sentence.Sucha sentencewoulddejure anddefactobereducibleby wayof a pardonaccordingto objectiveandpre-
determined criteria. The Court therefore considered the application manifestly ill-founded.

*

CE:ECHR:2018:0904JUD001767518

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%221948/04%22%5D%7D!!
violation of ECHR: 3
ECtHR 11 Jan. 2007, 1948/04 Salah Sheekh v NL

*
Therewas a real chancethat deportationto ÔrelativelysafeÕareasin Somaliawould result in his removal to unsafe
areas,hencetherewasno Ôinternalflight alternativeÕviable. TheCourt emphasisedthat evenif ill-treatmentbe meted
out arbitrarily or seenas a consequenceof the generalunstablesituation,the asylumseekerwould be protectedunder
Art. 3, holding that it cannotberequiredthat an applicantestablishesfurther specialdistinguishingfeaturesconcerning
him personally in order to show that he would be personally at risk

*

CE:ECHR:2007:0111JUD000194804
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2257467/15%22%5D%7D!!
no violation of ECHR: 3
ECtHR (GC) 7 Dec. 2021, 57467/15 Savran v DK

violation of Art. 8
*
*

Initially, the Court ruled 4-3 (on 1 Oct. 2019) that the expulsionof Savran,a paranoidschizophrenicpatient,violated
Art. 3 basedon not havinga real possibilityof receivingappropriatetreatmentin Turkey.Subsequently,the Court did
not find it necessaryto examinehis complaintunderArt. 8. Twoyearslater, theGrandChamberconcludestheopposite.
With 16 - 1 the Grand Chamberconcludestherewasno violation of Art. 3. However,it did hold with 11 - 6 that there
had been a violation of Art. 8.
In this judgmenttheGrandChamberconfirmedthat its Paposhvilijudgment(ECtHR13 Dec.2016,41738/10,Paposhvili
v. Begium) had offereda comprehensivestandardtaking accountof all the considerationsthat were relevant for the
purposesof Art. 3 and reaffirmed the standardand principles as establishedtherein. The Court concludedthat the
circumstances of the present case had not reached the threshold set by Art. 3 and described in Paposhvili.
ThesecondquestionwaswhetherArt. 8 wasviolated.TheCourt examinedthis complaintin so far as it relatedto the
authoritiesÕrefusal to revokethe expulsionorder, and the implementationof that order, entailing as a consequencea
permanentre-entryban. Its taskwasthereforenot to assess,from the standpointof Art. 8, the original order and the
criminal proceedingsin thecontextof which it hadbeenissued,but rather to reviewwhethertherevocationproceedings
hadcompliedwith therelevantcriteria establishedby theCourtÕscase-law.Thus,notwithstandingtherespondentStateÕs
margin of appreciation,the Court consideredthat, in the particular circumstancesof the presentcase,the domestic
authorities had failed to take into account and to properly balance the interests at stake.

*

CE:ECHR:2021:1207JUD005746715

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2257467/15%22%5D%7D!!
no violation of ECHR: 3
ECtHR (GC) 7 Dec. 2021, 57467/15 Savran v DK

violation of Art. 8
*
*

Initially, the Court ruled 4-3 (on 1 Oct. 2019) that the expulsionof Savran,a paranoidschizophrenicpatient,violated
Art. 3 basedon not havinga real possibilityof receivingappropriatetreatmentin Turkey.Subsequently,the Court did
not find it necessaryto examinehis complaintunderArt. 8. Twoyearslater, theGrandChamberconcludestheopposite.
With 16 - 1 the Grand Chamberconcludestherewasno violation of Art. 3. However,it did hold with 11 - 6 that there
had been a violation of Art. 8.
In this judgmenttheGrandChamberconfirmedthat its Paposhvilijudgment(ECtHR13 Dec.2016,41738/10,Paposhvili
v. Begium) had offereda comprehensivestandardtaking accountof all the considerationsthat were relevant for the
purposesof Art. 3 and reaffirmed the standardand principles as establishedtherein. The Court concludedthat the
circumstances of the present case had not reached the threshold set by Art. 3 and described in Paposhvili.
ThesecondquestionwaswhetherArt. 8 wasviolated.TheCourt examinedthis complaintin so far as it relatedto the
authoritiesÕrefusal to revokethe expulsionorder, and the implementationof that order, entailing as a consequencea
permanentre-entryban. Its taskwasthereforenot to assess,from the standpointof Art. 8, the original order and the
criminal proceedingsin thecontextof which it hadbeenissued,but rather to reviewwhethertherevocationproceedings
hadcompliedwith therelevantcriteria establishedby theCourtÕscase-law.Thus,notwithstandingtherespondentStateÕs
margin of appreciation,the Court consideredthat, in the particular circumstancesof the presentcase,the domestic
authorities had failed to take into account and to properly balance the interests at stake.

*

CE:ECHR:2021:1207JUD005746715

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2214038/88%22%5D%7D!!
violation of ECHR: 3
ECtHR 7 July 1989, 14038/88 Soering v UK

*
Holding extraditionfrom UK to USAof Germannationalchargedwith capital crimeandat risk of servingon deathrow
is a violation of Art. 3 recognising the extra-territorial effect of the ECHR.

*

CE:ECHR:1989:0707JUD001403888

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2227081/13%22%5D%7D!!
no violation of ECHR: 3
ECtHR 19 Jan. 2016, 27081/13 Sow v BE

*
Theapplicantwasa Guineanwomanwhohadpartially undergoneFGM andclaimedto beat risk of re-excisionin case
of return to her country of origin. In the first two asylumapplicationsshehad also claimedto havebeenexposedto
forced marriage, but theseasylumclaims had beenrejecteddue to inconsistencies,lack of credibility and failure to
demonstratethe risk of beingre-excised.In her third asylumapplicationtheapplicanthadconcentratedon her fearsof
being subjectedagain to excision.The Belgian authorities refusedto considerthat application, arguing that no new
elementshadbeensubmittedandthat theevidenceprovidedshouldhavebeensubmittedwith oneof thepreviousclaims.
TheCourt notedthat theBelgianauthoritieshadsubjectedthefirst asylumclaim to a detailedandthoroughexamination,
basingtheir conclusionthat theapplicantwouldnot beat risk of re-excisionon a report showingthat certaincategories
of persons,to which shedid not belong,were exposedto suchrisk. The Court found nothing arbitrary or manifestly
unreasonable in this assessment and, consequently, no violation of art. 3.
Asregardsart. 13, thecourt consideredit legitimatefor Statesto providespecificrules to reducerepetitiveandabusive
or manifestlyunfoundedasylumapplications.It couldnot berequiredto makeexnuncexaminationsof eachnewasylum
claim wherethe allegedrisk had alreadybeensubjectto careful and rigorous examinationin a previousasylumclaim,
unlessnewfactswerepresented.In this case,thenewdocumentssubmittedhadbeenprobativeof an undisputedfact that
had already been considered. There was therefore no violation of art. 13.

*

CE:ECHR:2016:0119JUD002708113
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2248866/10%22%5D%7D!!
violation of ECHR: 3
ECtHR 19 Dec. 2013, 48866/10 T.A. v SE

*
Theapplicantwasan Iraqi citizen,a SunniMuslimfrom Baghdad.From 2003to 2007hehadbeenworking for security
companieswith connectionsto the US military forcesin Iraq. He allegedto havebeensubjectedto attacksand threats
from two militias due to that employment, and to be at risk of treatment prohibited by Arts. 2 and 3.
Whileconsideringthegeneralsituationin Iraq in a similar mannerasin B.K.A.v. Sweden(11161/11,19 Dec.2013),the
ECtHR notedthat targetedattacksagainstthe former international forcesin Iraq and their subcontractorsas well as
individuals seento be collaborating with theseforceshavebeenwidespread.Individuals who workedfor a company
connectedto those forces must therefore,as a rule, be consideredto be at greater risk in Iraq than the average
population.
As regards the applicantÕspersonalsituation, the Court found reasonsto generallyquestionhis credibility and thus
consideredthat hehadnot beenableto makeit plausiblethat thereis a connectionbetweentheallegedincidentsandhis
previouswork for securitycompaniesconnectedto the former US troops.As manyyearshad passedsincethe alleged
incidentsand his work for the companies,there was consequentlyno sufficient evidenceof a real risk of treatment
contrary to Arts. 2 or 3. Two judgesdissentedon the basisof the cumulativeweight of factors pertaining to both the
general situation in Iraq and the applicantÕs personal account.

*

CE:ECHR:2013:1219JUD004886610

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%221231/11%22%5D%7D!!
no violation of ECHR: 3
ECtHR 19 Dec. 2013, 1231/11 T.H.K. v SE

*
Theapplicantwasan Iraqi citizen,a SunniMuslimfrom Mosul.He hadservedfrom 2003to 2006in thenewIraqi army
which involvedworking with the US military forces.In 2006he had beenseriouslyinjured in a suicidebombexplosion
killing 30 soldiers,andin 2007hehadbeenhit by shotsfrom a car passingin front of his house.He alsoallegedto have
received a letter containing death threats.
TheECtHRconsideredthegeneralsituationin Iraq in a similar mannerasin B.K.A.v Sweden(11161/11,19 Dec.2013).
As regardstheapplicantÕspersonalsituation,theECtHRstatedthat therewasno indication that membersof his family
in Iraq hadbeensubjectedto attacksor otherformsof ill-treatmentsince2007,andconsideredthat theapplicanthadnot
substantiated that there was a remaining personal threat of treatment contrary to Arts. 2 or 3.

*

CE:ECHR:2013:1219JUD000123111

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2255978/20%22%5D%7D!!
violation of ECHR: 3
ECtHR 22 Mar. 2022, 55978/20 T.K. a.o. v LT

*
The applicantsare Tajik nationalswho were born between1981 and 2013 and live in Vilnius. The caseconcernsthe
proceedingsby which the applicantsweredeniedasylumin Lithuania, and their potential removalto Tajikistan.They
had arrived in Lithuania in 2019 and claimedasylumthere,arguing that T.K. was a memberof Islamic Renaissance
Party of Tajikistan, which was a banned organisation in that country.
Holds, by five votes to two, that in view of the domesticauthoritiesÕfailure to sufficiently assessthe existencein
Tajikistanof a practiceof ill -treatmentof personswho were in a similar situation to the applicants,returning themto
Tajikistan without a fresh assessmentof that aspectwould breachArt. 3. Dissentingopinionsof Danish and Finnish
judges.

*

CE:ECHR:2022:0322JUD005597820

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2231189/15%22%5D%7D!!
violation of ECHR: 3
ECtHR 7 Nov. 2017, 31189/15 T.M. a.o. v RU

*
The applicants were charged in Uzbekistanwith religiously and politically motivated crimes and subject to an
internationalsearchwarrant,andtheRussianauthoritieshadtakenfinal decisionsto removethemto Uzbekistan,despite
their consistentclaimsof a real risk of ill-treatment.TheECtHRheld that in the extraditionand expulsionproceedings
theRussianauthoritiesdid not carry out a rigorousscrutinyof theapplicantsÕclaim of a risk of ill-treatment,giventhe
domesticcourtsÕsimplistic rejections.Furthermore,their reliance on the assurancesof the Uzbekauthorities,despite
their formulation in standard terms, appeared tenuousas similar assuranceshave consistentlybeen considered
unsatisfactoryby the Court. Althoughthe applicantshad sufficientlysubstantiatedthe claims that they would risk ill-
treatment,the Russianauthoritieshad failed to assesstheir claims adequatelythrough reliance on sufficientrelevant
material.
Finding itself, therefore,compelledto examineindependentlytheallegedreal risk of ill-treatmentin theeventof removal
to Uzbekistan,theCourt foundnothingto indicateanyimprovementin eithertheUzbekcriminal justicesystemin general
or in thespecifictreatmentof personsprosecutedfor religiouslyandpolitically motivatedcrimes.It concludedthat there
wouldbeviolation of art. 3 if theapplicantswereto beremovedto Uzbekistan.In viewof this finding, theCourt did not
consider it necessary to examine the complaints under art. 13.

*

CE:ECHR:2017:1107JUD003118915
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2217724/14%22%5D%7D!!
violation of ECHR: 3
ECtHR 1 Dec. 2015, 17724/14 Tadzhibayev v RU

*
The case concerneda Kyrgyz national of Uzbek ethnic origin, subject to extradition proceedingsdue to alleged
involvementin inter-ethnicclashesin Kyrgyzstanin 2010.He had beenarrestedin Russiaand placedin detention,and
the RussianSupremeCourt upheld the extradition order basedessentiallyon diplomatic assurancesprovidedby the
Kyrgyz authorities. The applicantÕs claim to refugee status was rejected by the Russian authorities.
TheCourt notedthat thesituationin thesouthof Kyrgyzstanwascharacterisedby torture andotherill-treatmentof ethic
Uzbeksby law enforcementofficers.Thishad increasedafter theclashesin 2010andremainedwidespread,aggravated
by the impunity of law-enforcementofficers. The overall human rights situation in Kyrgyzstanremained highly
problematic.As to theapplicantÕsindividual circumstances,theCourt reiteratedthat wherean applicantallegesto bea
memberof a groupsystematicallyexposedto a practiceof ill-treatment,theprotectionunderart. 3 entersinto play when
he establishesthat membershipand that thereare seriousreasonsto believein the existenceof suchpractice.In such
circumstances it will not be required that the applicant show the existence of further special distinguishing features.
Consideringthat theapplicantÕsargumentsin respectof the risk of ill-treatmenthadnot beenaddressedproperlyat the
domesticlevel, the Court held that this issuehad not beensubjectedto rigorous scrutiny in the asylumor extradition
proceedings.TheCourt also did not considerthe invokedassurancesprovidedby the Kyrgyzauthoritiesas sufficientto
exclude the risk of the applicantÕs exposure to ill-treatment. His extradition would therefore be in violation of art. 3.

*

CE:ECHR:2015:1201JUD001772414

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%22140/10%22%5D%7D!!
violation of ECHR: 3
ECtHR 4 Sep. 2014, 140/10 Trabelsi v BE

*
TheapplicantTunisiancitizenhadbeensentencedto tenyearsÕimprisonmentin Belgiumin 2003for attemptingto blow
up a military baseand for instigatinga criminal conspiracy.He had in 2005beensentencedto tenyearsÕimprisonment
in absentiaby a Tunisianmilitary court for belongingto a terrorist organisation.In 2008,the US authoritiesrequested
his extradition on chargesfor offencesrelating to Al Qaeda-inspiredterrorism, amongwhich two chargesmadehim
liable to life imprisonment.In spite of a Rule 39 indication by the ECtHR of interim measuresin 2011, the Belgian
authorities extradited the applicant to the US in 2013.
While reiterating that the impositionof a sentenceof life imprisonmenton an adult offenderis not in itself prohibitedby
theECHR,providedthat it is not disproportionate,theECtHRpointedout that for it to becompatiblewith art. 3 sucha
sentenceshouldnot be irreducible de jure and de facto. In view of the gravity of the terrorist offenceswith which the
applicant was charged, a discretionary life sentence was not considered to be grossly disproportionate.
Eventhoughthe US had, by a diplomatic note in 2010, repeatedtheir guaranteestowardsBelgiumin respectof the
possibility of commutationof a life sentence,the ECtHR held that the US authorities had at no point provided any
concreteassurancethat theapplicantwouldbesparedan irreduciblelife sentence.TheCourt further notedthat while US
legislationprovidedvariouspossibilitiesfor reducinglife sentenceswhichgavetheapplicantsomeprospectof release,it
did not lay downanyprocedureamountingto a mechanismfor reviewingsuchsentencesfor thepurposesof ECHRart.
3. The life imprisonmentto which the applicant might be sentencedcould thereforenot be describedas reducible.
Consequently, his extradition to the US had amounted to a violation of Art. 3.
In addition, by the actual extraditionof the applicant in spiteof the Rule39 indication, Belgiumhad deliberatelyand
irreversibly lowered the level of protection of the rights in art. 3. ECHR art. 34 had therefore also been violated.

*

CE:ECHR:2014:0904JUD000014010

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2253254/20%22%5D%7D!!
no violation of ECHR: 3
ECtHR 15 Feb. 2024, 53254/20 U. v FR

*
No violation by theenforcementof a decisionto removea Russiannationalof Chechenorigin to Russiaafter his refugee
statushad beenrevokedfor securityreasons.TheECtHRnotedthat the Frenchauthoritieshad carried out a thorough
and in-depthexaminationof the applicantÕssituation,and the ECtHRalso carried out its own up-to-dateassessmentto
conclude that removal to Russia would not, in the circumstances of the present case, violate art. 3.

*

CE:ECHR:2024:0215JUD005325420

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2214348/15%22%5D%7D!!
violation of ECHR: 3
ECtHR 26 July 2016, 14348/15 U.N. v RU

*
Theapplicantwasa nationalof Kyrgyzstanandan ethnicUzbekwhohadarrived in Russiaafter themassdisordersand
inter-ethnicclashesin Kyrgyzstanin 2010.TheRussianauthoritiesacceptedtherequestfor his extraditionto Kyrgyzstan
on chargesfor violent crimesrelatedto theseclashes.In parallel proceedingsthe applicantÕsrequestfor refugeestatus
was rejected.
The Court reiterated its previousfinding that there were substantialgroundsfor believing that personssuch as the
applicantwould facea real risk of exposureto treatmentproscribedby art. 3 if returnedto Kyrgyzstan,referring to the
widespreadand routine useof torture and other ill-treatmentby law-enforcementagenciesin the southernpart of the
country towardsmembersof the Uzbekcommunity.As such,the diplomaticassurancesand the monitoringmechanism
relied on by the Russiangovernmentwere insufficient.The applicantÕsallegedcriminal conductdid not overturn the
absolute prohibition of ill-treatment under art. 3.
As the applicanthad beenunableto apply for judicial reviewof the lawfulnessof his detentionduring a fixed period of
detention,notwithstandingchangesin the circumstancescapableof affecting its lawfulness,art. 5(4) had also been
violated.

*

CE:ECHR:2016:0726JUD001434815

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2248932/20%22%5D%7D!!
no violation of ECHR: 3+2
ECtHR 18 Apr. 2024, 48932/20 V. v FR

*
Thecomplaintconcernsa Russiancitizenof Chechenorigin againsthis removalto Russia.It is consideredmanifestly
unfounded and therefore rejected as inadmissible.

*

CE:ECHR:2024:0418JUD004893220
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2258510/00%22%5D%7D!!
no violation of ECHR: 3
ECtHR 17 Feb. 2004, 58510/00 Venkadajalasarma v NL

*
Current situation in Sri Lanka makesit unlikely that Tamil applicant would run a real risk of being subjectto ill-
treatment after his expulsion from the Netherlands.

*

CE:ECHR:2004:0217JUD005851000

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2213163/87%22%5D%7D!!
no violation of ECHR: 3
ECtHR 30 Oct. 1991, 13163/87 Vilvarajah v UK

*
Finding no breachof Art. 3 althoughapplicantsclaimedto havebeensubjectedto ill-treatmentuponreturn to Sri Lanka;
this hadnot beena foreseeableconsequenceof the removalof the applicants,in the light of thegeneralsituationin Sri
Lanka and their personalcircumstances;a merepossibility of ill-treatment is not in itself sufficient to give rise to a
breach of Art. 3, and there existedno special distinguishingfeaturesthat could or ought to have enabledthe UK
authorities to foresee that they would be treated in this way.

*

CE:ECHR:1991:1030JUD001316387

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2249341/10%22%5D%7D!!
no violation of ECHR: 3
ECtHR (GC) 8 Apr. 2015, 49341/10 W.H. v SE

*
The applicant was an Iraqi citizen of Mandaeandenomination,originating from Baghdad.Sheapplied for asylum
invoking that she,as a divorcedwomanbelongingto a small and vulnerableminority and without a malenetworkor
remainingrelativesin Iraq, would be at risk of persecution,assault,rape and forcedconversionand forcedmarriage.
After the referral of the case to the Grand Chamber(in October 2014) the SwedishMigration Board granted the
applicanta permanentresidencepermit,consideringher not to bea refugeeyetin needof internationalprotection,given
the generalsecuritysituation in Baghdadin combinationwith the fact that sheis a womanlacking social networkand
belongingto a religious minority. Due to the vastnumberof Iraqis having fled to the KurdistanRegion,therewasno
internal relocation alternative for her in the KRI.

*

CE:ECHR:2015:0408JUD004934110

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2216744/14%22%5D%7D!!
violation of ECHR: 3
ECtHR 26 Jan. 2017, 16744/14 X. v CH

*
Mr. X wasa Sri Lankannationalof Tamil origin whohadappliedfor asylumin Switzerlandin 2009,statingthat hehad
beenan activememberof theLTTEmovement.His asylumrequestwasrejected,andhewasdeportedwith his family in
2013.Uponreturn to Sri Lanka,theyhadbeendetainedandquestioned,andMr. X wasincarceratedandexposedto ill-
treatment.Following a visit to the prison by a representativeof the Swissembassy,his wife and children had been
relocatedto Switzerland,anduponreleasein 2015Mr. X appliedfor a humanitarianvisato return to Switzerlandwhere
he again requested asylum which was granted.
Althoughthe Swissgovernmenthad apologisedpublicly and privately for the mistakesmadein assessingMr. XÕsfirst
asylumapplication and was consideredto haveacknowledgedin substancethe violation of art. 3, this could not be
regardedas sufficientredressin the absenceof any compensationfor the damagesuffered.Mr. X could thereforestill
claim to be a victim of that violation.
TheCourt reiteratedthat in caseswherean applicantallegesbeinga memberof a group systematicallyexposedto a
practiceof ill-treatment,protectionunderart. 3 entersinto play whenthe applicantestablishesthat thereare serious
reasonsto believein theexistenceof that practiceand in his or her membershipof thegroupconcerned,withouthaving
to demonstratetheexistenceof further specialdistinguishingfeatures.It heldthat at thetimeof his deportation,theSwiss
authoritiesshouldhavebeenwell awareof the risk that Mr. X and his family might be subjectto treatmentcontrary to
art. 3, given that specificevidencehad includednot only Mr. XÕsown submissionsbut also a parallel caseof another
applicant who had been detainedand subjectedto ill-treatment resulting in hospitalisationupon deportation from
Switzerlanda monthearlier thanMr. X. Further referring to thegovernmentÕsacceptanceof theshortcomings,theCourt
concludedthat theSwissauthoritieshadfailed to complywith their obligationsunderart. 3 in dealingwith Mr. XÕsfirst
asylum application.

*

CE:ECHR:2017:0126JUD001674414

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2254646/17%22%5D%7D!!
no violation of ECHR: 3
ECtHR 7 Nov. 2017, 54646/17 X. v DE

*
The applicant was a Russiancitizen born in the Northern Caucasus.His asylumrequestshad beenrefusedby the
Germanauthoritiesin 2002and2011,yethehadbeengranteda residencepermit in 2012.In 2014hewassuspectedto
be going to Syria to join IS, and a deportationorder wasissuedin 2017as he wasconsideredto constitutea threat to
national security.The ECtHR agreedwith the conclusionof the GermanFederal AdministrativeCourt, finding that Ð
evenif there was a risk of torture in the region of DagestanÐ the applicant would not face the risk of torture or ill-
treatmentif deportedto Moscow.The generalreports on suchrisk in other regionsof Russiaconcernin essencethe
situationof personseitherdirectly connectedto theconflictsin NorthernCaucasusor beingrelativesof personsdirectly
connected. The applicant had no connection with these conflicts as he left Dagestan at the age of three.

*

CE:ECHR:2017:1107JUD005464617

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2214319/17%22%5D%7D!!
no violation of ECHR: 3
ECtHR 10 July 2018, 14319/17 X. v NL

*
The applicant was a Moroccannational who had beenconvictedof preparing terrorist offencesand sentencedto 12
monthsÕimprisonmentin theNetherlands.He claimedasylum,arguingthat hewouldbeat risk of beingdetainedandill-
treated if removed to Morocco as he would there be considered a terror suspect.
The Court observedthat the generalhumanrights situation in Morocco has improved,but that despitethe Moroccan
governmentÕseffortsill-treatmentand torture still occur,particularly in thecaseof personssuspectedof terrorismor of
endangeringstate security. However,a general and systematicpractice of torture and ill-treatment had not been
established,thusthegeneralsituationwasnot of suchnatureasto show,on its own,that therewouldbea breachof the
ECHR in case of return.

*

CE:ECHR:2018:0710JUD001431917
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2236417/16%22%5D%7D!!
violation of ECHR: 3
ECtHR 9 Jan. 2018, 36417/16 X. v SE

*
TheapplicantMoroccannationalhadbeenexpelledfrom Swedenandcomplainedthat hewouldfacea real andpersonal
risk of torture or other inhuman treatment in Morocco since he was considered a threat to national security in Sweden.
Noting that the humanrights situation in Morocco has improvedover severalyears,the Court held that the general
situationwasnot suchas to show,on its own,that therewouldbea breachof theECHRif theapplicantwereto return
there.As regardshis personalsituation,theCourt agreedwith the findingsof theSwedishauthoritiesthat theapplicant
had failed to show that he had previously been of interest to the Moroccan authorities.
Insofarastherisk of ill-treatmentbecauseof theapplicantbeingconsidereda securityrisk in Swedenwasconcerned,the
Court observedthat the SwedishGovernmenthad acknowledgedthat the SecurityServicehad beenin contactwith the
Moroccanauthoritiesandinformedthemabouttheapplicant,andthat theMoroccanauthoritieswerethusawareof their
assessmentand had certain informationabouthim. In view of the material from reliable internationalsourcesshowing
that arbitrary detentionand torture continueto occur in casesrelatedto personssuspectedof terrorism, the applicant
was thereforeconsideredto haveshownthat there was a risk of being subjectedto treatmentcontrary to art. 3. The
Migration Agencyand theMigration Court of Appealhadnot beeninformedof thevariousrolesof theSecurityService
and had thus not receivedall relevantand important information,which in the CourtÕsview raised concernas to the
rigour and reliability of the domesticproceedings.No assuranceshad thereforebeenobtainedfrom the Moroccan
authorities relating to their treatment of the applicant upon return.

*

CE:ECHR:2018:0109JUD003641716

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%229577/21%22%5D%7D!!
no violation of ECHR: 2+3
ECtHR 22 Oct. 2024, 9577/21 Y. a.o. v CH

*
Rejectionof the applicantsÕasylumrequestand decisionto removethemto Albania, their countryof origin. TheCourt
found the examinationof the asylumapplicationsby the respondentstateÕsauthorities to be in accordancewith the
proceduralstandards(art. 2 and3) andthat thepresumptionthat Albaniawasa Ôsafecountryof originÕwassufficiently
supported by an appropriate assessment of the applicantsÕ individual situation.

*

New CE:ECHR:2024:1022JUD000957721

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2235/10%22%5D%7D!!
no violation of ECHR: 3
ECtHR 27 Feb. 2014, 35/10 Zarmayev v BE

*
The applicant was a Russiancitizen of Chechenorigin who had beengrantedasylumin Belgiumin 2005 under false
identity. As a result, his refugeestatushad beenwithdrawn in 2009,and he was convictedfor a numberof criminal
offences.As Belgium then accepteda request for his extradition to Russia,he lodged four unsuccessfulasylum
applications in Belgium from 2009 to 2013.
TheECtHRnotedthat thesituationin Chechnyais not soseriousas to warrant thegeneralprohibition of returnsunder
ECHR art. 3. As regardsthe applicantÕspersonalcircumstances,the Court pointedto internal inconsistenciesin his
accountof events,unexplainedadditionsto this account,andtheunreliability of lettersof supportthat hehadproduced.
The Court further referred to diplomatic assurancesindicating that the applicant, if convictedin Russia,would be
detainedin an ECHR-compliantinstitution,and that the Belgianembassywould be permittedto visit him in prison and
talk with him unsupervised.
His personal circumstances therefore did not justify the finding of a violation of art. 3 in case of his extradition.

*

CE:ECHR:2014:0227JUD000003510

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/74/D/905/2018&Lang=E

1.3.4 CtAT Views on Qualification for Protection

violation of CAT: 3
CtAT 27 July 2022, CAT/C/74/D/905/2018 A. & B. v AZ

*
Thecomplainantswerefacing extraditionfrom Azerbaijanto TŸrkiye,and theyfearedrisk of torture if deported,as the
(Istek)schools(in Azerbaijan)wheretheyworkedwereaffiliated with the GŸlenmovement.TheCommitteeconcludes
that theAzerbaijanÕsremovalof thefirst complainantto TŸrkiyeconstituteda violation of Art. 3 CAT.Regardingthelack
of compliancewith the CommitteeÕsrequestof 24 December2018for interim measuresfor the complainantsnot to be
returnedto TŸrkiye,and its reiterationon 28 December2018,theCommitteeregretsthat, despiteits repeatedrequests,
Azerbaijanexpelledthe first complainantto TŸrkiyeon 29 December2018andhasnot providedanyexplanationfor its
failure to respect the CommitteeÕs requests.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/72/D/918/2019&Lang=E
violation of CAT: 3
CtAT 24 Nov. 2021, CAT/C/72/D/918/2019 A.A. v SE

*
Thecomplainantis a nationalof Afghanistan,born in Iran. He fled with his brotherandparentsto Swedenin 2015and
appliedfor asylum.During their asylumprocedure,theywerebaptizedas Christians.Thebrother wasgrantedasylum,
whereashis parentsgot a temporaryresidencepermiton thebasisof thefatherÕsterminalcancerdiagnosis.TheSwedish
Migration Agency,heldthathehadnotdemonstratedthathis faith wasgenuineandthathewouldnot faceanyindividual
threat if returned to Afghanistan.One of the presiding judgesand Chair of the Migration Court, however,issueda
dissenting opinion.
TheCtAT considersthat the Stateparty hasfailed in its duty to undertakean individualizedassessmentof the personal
andreal risk that thecomplainantwouldfacein Afghanistan.Giventhefailure to placehis evidencein thecontextof his
cultural andeducationalbackground,to obtain independentmedicalevidencefor inclusionin its assessment,to consider
evidenceas a wholeand to accuratelyrepresentthe applicantÕsresponses,especiallyas theseresponseswereusedto
form thebasisof thecredibility assessmentandconsequentrejectionof his claim, theCommitteeconcludesthat theState
party did not undertakea sufficient,individualizedassessmentof therisk of a foreseeable,present,personalandreal risk
that the complainant would be subjected to torture if deported to Afghanistan.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/74/D/949/2019&Lang=E
no violation of CAT: 3
CtAT 27 July 2022, CAT/C/74/D/949/2019 A.S. v SE

*
The complainantis an Iranian national. He was convertedto Christianity and baptizedin Armenia.In fear of being
extraditedto Iran, he fled to his sister in Sweden,wherehis asylumrequestwas rejectedbecausethe complainantÕs
conversionwasnot genuineand that he would not risk persecutionbecauseof his religious beliefs.TheCtAT considers
that thecomplainanthasnot providedsufficientevidenceto enableit to concludethat his forcible removalto Iran would
expose him to a real, foreseeable, personal and present risk of being subjected to treatment contrary to Art. 3.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/74/D/887/2018&Lang=E
violation of CAT: 3
CtAT 22 July 2022, CAT/C/74/D/887/2018 A.Y. v CH

*
The complainantis an Eritrean national whoseasylumrequestwas rejectedas her reasonsfor fleeing Eritrea were
partly contradictoryandthusfoundnot credibleby theSwissauthorities.TheCtATissuedan interim measurerequesting
Switzerland not to deport the complainant.
TheCtAT doesnot find that Switzerlandhasmadeits caseregardingits claimsas to the impartiality of the information
relied on by the complainant,particularly as this accordswith the findingsof severalof the treaty bodiesand special
procedure mandate holders in relation to returnees and the treatment of women under national conscription in Eritrea.
It thereforeconcludesthat in dismissingthat information and failing to comprehensivelyexaminethe complainantÕs
claimsasa resultof thenegativecredibility finding, Switzerlandfailed to meetits ownshareof theevidentialburdenof
adducingimpartial and objectivebackgroundinformationon the country from a wide rangeof sourcesto ensurethat,
regardlessof its finding on credibility, it addressedthe individual circumstancesand risk profile of the complainanton
thebasisof uncontestedfacts,namelythat sheis a womanof conscriptionageanda failed asylumseeker,in thecontext
of the available up-to-date country information. Owing to that credibility finding, Switzerland dismissed the
complainantÕsentire claim as a fabrication and concludedthat she faced no risk, without providing any detailed
justification.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/34/D/233/2003&Lang=E
violation of CAT: 3
CtAT 24 May 2005, CAT/C/34/D/233/2003 Agiza v SE

*
The non-refoulementunder CAT is absoluteeven in context of national security concerns; insufficient diplomatic
assurances were obtained by sending country.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/45/D/373/2009&Lang=E
violation of CAT: 3
CtAT 19 Nov. 2010, CAT/C/45/D/373/2009 Aytulun v SE

*
Return of PKK member to Turkey where he is wanted under anti-terrorism laws would constitute a breach of art. 3.*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/66/D/829/2017&Lang=E
no violation of CAT: 3+22
CtAT 6 May 2019, CAT/C/66/D/829/2017 C.F.T. v CH

*
The complainantis a national from Benin, suffersform PTS.However,the Committeeconsidersthat the information
submittedby the complainant is insufficient to substantiatehis claim that he would be at a foreseeable,real and
personal risk of torture if he were returned to Benin.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/37/D/279/2005&Lang=E
violation of CAT: 3
CtAT 22 Jan. 2007, CAT/C/37/D/279/2005 C.T. and K.M. v SE

*
Rwandanwomenrepeatedlyraped in detentionin Rwandaby stateofficials havesubstantialgroundsto fear torture if
returned while ethnic tensionsremain high. Completeaccuracy seldomto be expectedof victims of torture, and
inconsistencies in testimony do not undermine credibility if they are not material.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/68/D/857/2017&Lang=E
violation of CAT: 3+15
CtAT 2 Aug. 2019, CAT/C/68/D/857/2017 Cevdet Ayaz v RS

*
Thecomplainantis a Turkishnational of Kurdish origin. AlthoughSerbiawas requestedto refrain from expellingthe
complainant,while the Committeeconsideredthe application, the complainantwas extradited in December2018.
Serbianauthoritiesstatedthat theyreceivedthe requesttoo late. Thecomplainanthasbeena Kurdish political activist
sincethe late 1980s.He claimsto haveneverbeeninvolvedin violentactions.In 2001hewasarrestedanddetained.In
prisonhewasrepeatedlybeingpunched,slapped,kickedandbeatenby policebatons;beingkeptblindfoldedmostof the
timeduring thedetention;beingsubjectedto ÒPalestinianhangingÓ;beingsubjectedto electric shocksappliedthrough
genitalsand nippleswhile he washeld on the ground; beinghosedwith high pressurecold water. After 10 monthsin
pretrial detention he was released.
TheECtHR(22 June2006,11804/02,Ayaza.o.v Turkey)hadexaminedthecomplainant'scaseandfounda violation of
Art. 5 ECHR(unlawfuldetention).However,in 2012theTurkishdistrict court of Diyarbakir sentencedthecomplainant
to 15 yearsimprisonment.His appealto thesupremecourt of Turkeywasrejectedin 2016.Subsequently,hefled trying to
reachGermany.In November2016on thebordercrossingbetweenBosniaHerzegovinaandSerbia,hewasarrestedand
held in detentionon thebasisof an internationalarrestwarrant issuedin Turkey.His appealagainstthis detentionwas
rejected.Threetimesin a row thecomplainantappealedthis decisionto theAppellateCourt which overruledthe lower
court. However, the lower Court decided again that there was no obstacle for the complainant's removal to Turkey.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/72/D/824/2017&Lang=E
no violation of CAT: 3
CtAT 19 Nov. 2021, CAT/C/72/D/824/2017 D.B.

*
Thecomplainantis a nationalof Guinea.Shetravelledto TheNetherlandswheresheappliedfor asylumon thebasisof
her fear of being forced into marriage in Guinea.Her application was rejectedon the groundsthat her fear was not
foundto becredible.Subsequently,sheclaimedto bea victim of trafficking in persons.In a secondasylumapplicationon
the groundsthat shewould be forcedto undergofemalegenital mutilation uponarrival in Guinea.That too wasfound
incredible, mainly becauseshe -now- was over 25 years of age. The appealswere declaredunfounded.The CtAT
concludesthat,dueto thecontradictoryandimplausiblestatementson theveryessenceof her application,asassessedby
national authorities, the complainanthas not adducedsufficientgroundsfor it to believethat shewould run a real,
foreseeable and personal risk of being subjected to torture upon returning to Guinea.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/71/D/790/2016&Lang=E
violation of CAT: 3
CtAT 27 July 2021, CAT/C/71/D/790/2016 D.Z. v CH

*
In this case,the issuebeforetheCommitteeis whetherthe forcedreturn of thecomplainantto Chinawouldconstitutea
violation of the StatepartyÕsobligationsunderArt. 3(1) CAT not to expelor return (refouler) an individual to another
Statewherethereare substantialgroundsfor believingthat he or shewould be in dangerof beingsubjectedto torture.
The complainant was introduced to the Church of the Almighty God and baptised in 2010.
TheCommitteenotesthat Switzerlandhasnot disputedtheincreasingincidenceof persecutionof Christiansin China,as
noted by the complainant.The Committeerecalls its concernabout the consistentreports that membersof various
groups,including religious minority groups,continueto be charged,or threatenedto be charged,with broadly defined
offences as a form of intimidation.
Given that the complainanthas duly substantiatedher accountof the police search,visit to her family residenceand
threat madeto her mother concerningthe complainantÕsreligious activity, the Committeefinds that, in the light of
particular circumstancesof thepresentcase,thefactsassubmittedandthecomplainantÕspersonalandfamily situation,
it is reasonableto assumethat the complainantÕsremoval to China would put her at risk of torture or other cruel,
inhuman or degrading treatment or punishment.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/51/D/387/2009&Lang=E
violation of CAT: 3
CtAT 17 Dec. 2013, CAT/C/51/D/387/2009 Dewage v AT

*
TheCommitteeconsideredthe StatepartyÕsargumentthat the authorÕsclaim relatedto non-Stateactorsand therefore
falls outsidethescopeof article 3 of theConvention.However,theCommitteerecallsthat it has,in its jurisprudenceand
in general commentNo. 2, addressedrisk of torture by non-Stateactors and failure on the part of a Stateparty to
exerciseduediligenceto interveneand stop the abusesthat were impermissibleunder the Convention. In the present
communication,theCommitteetook into accountall thefactorsinvolved,well beyonda mererisk of torture at thehands
of a non-governmententity.TheCommitteeassessedreportsof continuedandconsistentallegationsof widespreaduseof
torture and other cruel, inhumanor degradingtreatmentin Sri Lanka, as well as reportsconcerningmistreatmentof
failed asylumseekerswhohaveprofilessimilar to theauthorÕs,andconsideredthat, in addition to torture by theLTTE
(signs of which were corroboratedby medical reports), the complainantwas subjectedto constantharassmentand
threats, including death threats,by governmentauthoritiesand that this mistreatmentintensifiedas he madefurther
complaints.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/54/D/490/2012&Lang=E
violation of CAT: 3
CtAT 4 May 2015, CAT/C/54/D/490/2012 E.K.W. v FI

*
TheCommitteenotesthecomplainantÕsargumentthat violenceagainstwomenin theDemocraticRepublicof theCongo
is widespread.In this regard, the Committeerecalls its previousjurisprudenceand its viewsin the caseof Njambaand
Balikosav. Sweden,in which theCommitteewasnot able to identifyanyparticular area in theDemocraticRepublicof
the Congothat could be consideredsafefor the complainants.TheCommitteeobservesthat in recentcrediblereports,
namelythe 2013report of the United NationsHigh Commissionerfor HumanRightson the humanrights situationand
the activitiesof her Office in the DemocraticRepublicof the Congo(A/HRC/24/33)and the concludingobservationsof
theCommitteeon theEliminationof DiscriminationagainstWomenon thecombinedsixthandseventhperiodic reports
of the DemocraticRepublicof the Congo(CEDAW/C/COD/CO/6-7),it is statedthat the widespreadviolenceagainst
women,includingrapeby nationalarmedgroups,securityanddefenceforces,is mostlyinherentin conflict-affectedand
rural areasof the country,especiallyin the east.TheCommitteeis concerned,however,that accordingto thesereports
suchviolenceis alsotakingplacein otherpartsof thecountry.Accordingly,theCommitteefindsthat, takinginto account
all the factors in this particular case,substantialgroundsexist for believingthat the complainantwill be in dangerof
torture if returned to the Democratic Republic of the Congo.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/38/D/281/2005&Lang=E
violation of CAT: 3
CtAT 1 May 2007, CAT/C/38/D/281/2005 E.P. v AZ

*
Violation of the Conventionwhen Azerbaijan disregardedCommitteeÕsrequest for interim measuresand expelled
applicant who had receivedrefugeestatusin Germanyback to Turkeywhereshehad previouslybeendetainedand
tortured.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/56/D/613/2014&Lang=E
violation of CAT: 3
CtAT 20 Nov. 2015, CAT/C/56/D/613/2014 F.B. v NL

*
In thepresentcase,theCommitteerecognisestheeffortsmadeby theStateparty'sauthoritiesto verify thecomplainant's
accountsby carrying out an investigationin Guineawithin the first asylumproceedings.Althoughthe complainanthas
failed to provideelementsthat refutethis investigation's outcome,asreflectedin thepersonspecificreport of 12 March
2004, that concludedthat the information provided by her about her and her family 'circumstancesin Guinea was
incorrect, the Committeeconsidersthat such inconsistenciesare not of a nature as to underminethe reality of the
prevalenceof femalegenital mutilation and the fact that, due to the ineffectivenessof the relevantlaws, including the
impunityof the perpetrators,victimsof FMG in Guineado not haveaccessto an effectiveremedyand to appropriate
protectionby theauthorities.Thecomplainants'removalto Guineaby theStateparty wouldconstitutea breachof Article
3 of the Convention.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/74/D/954/2019&Lang=E
no violation of CAT: 3
CtAT 21 July 2022, CAT/C/74/D/954/2019 F.K.M. v NL

*
TheDutch authoritiesrejectedthe applicantÕsasylumrequestas incredible.TheCtAT observesthat evenif it were to
disregardthe inconsistenciesin the complainantÕsaccountof his past experiencesin the DemocraticRepublicof the
Congoand accepthis statementsas true, the complainanthasnot providedany informationcredibly indicating that he
would be of interest at presentto the authorities of the DemocraticRepublicof the Congo. The information made
availableto theCommitteedoesnot indicatethat 12 yearsafter theallegedeventsoccurred,thecomplainantwouldbeat
risk of being subjected to torture if returned to his country of origin.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/47/D/381/2009&Lang=E
violation of CAT: 3
CtAT 21 Nov. 2011, CAT/C/47/D/381/2009 Faragollah a.o. v CH

*
TheCommitteeis of theopinionthat in thelight of all thecircumstances,includingthegeneralhumanrights situationin
Iran, the personal situation of the claimant, who continuesto engagein opposition activities for the Democratic
Association for Refugeesand whose son has been granted refugee status, and bearing in mind its preceding
jurisprudence,the Committeeis of the opinion that he could well haveattractedthe attentionof the Iranian authorities.
TheCommitteethereforeconsidersthat thereare substantialgroundfor believingthat he would risk beingsubjectedto
torture if returnedto Iran. TheCommitteenotesthat Iran is not a StateParty to theCATand thecomplainanttherefore
would be deprived of the legal option of recourse.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/68/D/882/2018&Lang=E
violation of CAT: 3+22
CtAT 5 Dec. 2019, CAT/C/68/D/882/2018 Flor A.C. Paillalef v CH

*
The complainantwas born in Chile in the traditional territory of the Mapuche indigenouspeople. In 1996, the
complainantmovedto Geneva(CH). Shehassincebeenactiveat the internationallevel in thedefenceandpromotionof
therights of theMapuchepeople.In 2008,thecomplainantsubmittedan applicationfor asylumfor her nieceandherself
with the Federal Office for Migration in Switzerland.Sheattacheda video,photos,court records,copiesof laws and
reportsfrom internationalorganizationsto documentthepolitical persecutionthat their family hasenduredasa resultof
its claims to the ancestral lands of the Mapuchepeople.Her application was rejectedand the authorities issueda
deportationorder in 2010.TheSwissauthoritiesstatedthat the complainanthasbeenliving in Switzerlandsince1996
andthat sheÒcouldthereforehaveappliedfor asylummuchearlier hadshereally neededtheprotectionof our countryÓ.
Also, the FederalOffice for Migration stated"that there is no concreteevidencethat the complainantmight suffer the
samefate as other tortured Mapuchepersonsand that there is thereforeno well-foundedfear of persecutionjustifying
asylum".The Federal AdministrativeCourt upheldthat decisionin 2013. In 2017 the StateSecretariatfor Migration
rejectedthecomplainantÕsrequestfor reconsiderationandsether departurewithin 4 weeks.TheStateSecretariatadded
that the violenceagainstthe Mapuchewasof a regional characterand thereforthe complainantcould settlein another
part of Chile. In 2018,theFederalAdministrativeCourt upheldthat decision,statingthat theMapuchepeoplewerenot
victims of collective persecutionand that the problemsencounteredby the complainantÕsfamily merely reflected
measures taken by the Chilean authorities against individuals.
theCommitteenotesthat, accordingto theSpecialRapporteuron the rights of indigenouspeoples,thepresentsituation
of indigenouspeoplein Chile is the outcomeof a long history of marginalization,discriminationand exclusion,mostly
linked to variousoppressiveformsof exploitationand plunderingof their land and resources.In accordancewith the
categorizationthat emergedfrom the universalperiodic reviewof Chile, the CommitteeagainstTorture concludesthat
Mapuche leaders are subjected to widespread torture.
The Committeeis of the view that the complainantÕsethnic background,the persecutionof Mapuche leaders in
Araucan’aÐ a fact acknowledgedby the Stateparty itself Ð, the acts of persecutionand torture sufferedby several
membersof her family and her conspicuousprotestactivitiesat the international level are sufficient,takentogether,to
establishthat shewouldpersonallyrun a foreseeableandreal risk of beingsubjectedto torture or othercruel, inhuman
or degrading treatment or punishment if she were deported to Chile.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/49/D/432/2010&Lang=E
no violation of CAT: 3
CtAT 23 Nov. 2012, CAT/C/49/D/432/2010 H.K. v CH

*
In assessingthe risk of torture in the presentcase,the Committeenotesthe complainantÕsclaims that shehad been
imprisonedandseverelyill-treated by theEthiopianmilitary in May 2006.It further notestheStatepartyÕsargumentthat
this allegation was not substantiatedby the complainantbefore the Swissasylumauthoritiesduring her first asylum
procedureand that it was not invokedby her in the secondasylumrequest.The Committeealso notesthat the State
questionsthe authenticityof the documentconfirmingher detentionthat wasallegedlyissuedby the AddisAbabaCity
AdministrationPolice Commission.TheCommitteealso takesnoteof the information furnishedby the complainanton
thesepoints. It observesin this regard that shehas not submittedany evidencesupportingher claims of having been
severelyill-treated by the Ethiopianmilitary prior to her arrival in Switzerlandor suggestingthat the police or other
authoritiesin Ethiopiahavebeenlookingfor her since.Thecomplainanthasalsonot claimedthat anychargeshavebeen
brought against her under the Anti-Terrorism law or any other domestic law.
TheCommitteeconcludesaccordinglythat theinformationsubmittedby thecomplainant,includingtheunclearnatureof
her political activities in Ethiopia prior to her departurefrom that country and the low-level nature of her political
activitiesSwitzerland,is insufficientto showthat shewouldpersonallybeexposedto a risk of beingsubjectedto torture
if returnedto Ethiopia.TheCommitteeis concernedat themanyreportsof humanrights violations,including theuseof
torture in Ethiopia,31but recallsthat for thepurposesof article 3 of theConventiontheindividual concernedmustfacea
foreseeable,real and personalrisk of being tortured in the country to which he or sheis returned.In the light of the
foregoing, the Committee deems that such a risk has not been established.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/46/D/336/2008&Lang=E
violation of CAT: 3
CtAT 26 May 2011, CAT/C/46/D/336/2008 Harminder Singh Khalsa v CH

*
TheCommitteenotesthat thecomplainantsare well knownto theIndian authoritiesbecauseof their political activitiesin
Switzerlandand their leadershiproles in the Sikh communityabroad. The Committeeaccordinglyconsidersthat the
complainantshave provided sufficient evidencethat their profile is sufficiently high to put them at risk of torture if
arrested.TheCommitteenotestheStatepartyÕssubmissionthat that numerousSikhmilitantsare backin India, that Sikhs
live in greatnumbersin differentstatesandthereforethecomplainantshavetheoptionto relocateto anotherIndianstate
from their stateof origin. TheCommittee,however,observesthat someSikhs,allegedto havebeeninvolvedin terrorist
activitieshavebeenarrestedby theauthoritiesuponarrival at theairport andimmediatelytakento prisonsandcharged
with variousoffences.TheCommitteealso takesnoteof the evidencesubmittedthat the Indian police continuedto look
for the complainantsand to questiontheir familiesabout their whereaboutslong after theyhad fled to Switzerland.In
light of theseconsiderations,the Committeedoesnot considerthat theywould be able to lead a life free of torture in
other parts of India.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/66/D/729/2016&Lang=E
violation of CAT: 3
CtAT 24 Apr. 2019, CAT/C/66/D/729/2016 I.A. v SE

*
Thedeportationof the complainantand his two minor children to the RussianFederationwould constitutea breachof
article 3 of the Convention

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/73/D/881/2018&Lang=E
no violation of CAT: 3
CtAT 28 Apr. 2022, CAT/C/73/D/881/2018 K.M. v CH

*
TheCtAT notesthat the complainant,a national of the DemocraticRepublicof the Congo,claimsto suffer from post-
traumaticstressdisorderbut hasnot demonstratedthat he hasbeentortured or subjectedto ill-treatment in the recent
past or producedany evidencethat might cast doubt on the SwissauthoritiesÕreasonsfor their rejection of his
application for asylum.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/76/D/1018/2020&Lang=E
violation of CAT: 3+14+16
CtAT 9 May 2023, CAT/C/76/D/1018/2020 K.R. v CH

*
Thecomplainantis a nationalof Sri Lankaandof Tamil ethnicity.From 2005until 2009,heworkedasa driver for the
LiberationTigersof Tamil Eelam(LTTE),until hewasheavilywoundedduring the last stageof thecivil war. From the
hospital, Sri Lankansecurity forces transferredhim to a detentioncentrewherehe was tortured over a period of 6
months.
Thecomplainantappliedfor asylumin Switzerlandin December2016.He hada summaryinterviewin December2016.
By a decisionof 13 February 2017 he was expelledto Hungary on the basisof Dublin III. In June2017 the Federal
AdministrativeCourt annulledthis decisionandreferredthecasebackto thecourt of lower instance.In a letter in April
2018,theStateSecretariatinformedthecomplainantthat theDublin procedurewouldbeterminatedandthat his asylum
applicationwouldbeexaminedin Switzerland.Subsequently,theasylumapplicationwasrejected.Althoughthenational
court foundhis story credible,and believedthat he wasseriouslyinjured and tortured during a period of 6 months,the
national court, nevertheless,came to the conclusionthat the facts of the case did not indicate a real risk of the
complainant being subjected to torture or inhumane treatment at present, upon his return to Sri Lanka.
The CtAT considersthat the serioussequelsof torture experiencedby the complainantand their grave impact on his
mentalhealth,aswell as therisksof retraumatizationandpossiblesuicidehavenot beenproperly takeninto accountby
the Swissauthorities.The CtAT concludesthat the removalof the complainantto Sri Lanka by the Stateparty would
constitute a violation of art. 3, 14 and 16 of the Convention.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/49/D/385/2009&Lang=E
no violation of CAT: 3+22
CtAT 23 Nov. 2012, CAT/C/49/D/385/2009 M.A.F. a.o. v SE

*
In assessingthe risk of torture in the presentcase,the Committeenotesthat the complainantshavesubmittedsome
documentsin support of their initial claim that they would risk torture if returned to Libya under the Qaddafi
Government.However,thecomplainantshavesubmittedno evidenceto supporttheir claim that theywouldcurrentlybe
in danger of being subjectedto torture if returned to Libya, following the revolt and changein government.In his
submissionof 20 April 2012,M.A.F. referred to general instability in parts of Tripoli and the health situation in the
country.He further statedthat he and his family would risk kidnappingor torture if returned,in particular due to his
wifeÕscousinshaving fought on the side of Qaddafi during the civil war, but provided no documentaryevidencein
supportof theseclaims.TheCommitteeis awareof thehumanrights situationin Libya but considersthat, in particular
giventhe shift in political authority and the presentcircumstances,the complainantshavenot substantiatedtheir claim
that they would personally be at risk of being subjected to torture if returned to Libya.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/48/D/391/2009&Lang=E
violation of CAT: 3
CtAT 23 May 2012, CAT/C/48/D/391/2009 M.A.M.A. a.o. v SE

*
As to theStatepartyÕspositionin relation to theassessmentof the first complainantÕsrisk of beingsubjectedto torture,
theCommitteenotesthat theStateparty hasacceptedthat it appearednot unlikely that hewouldstill attract the interest
of theEgyptianauthoritiesdueto his family relationshipwith theconvictedmurdererof Presidental-Sadat,eventhough
the eventstook place a long time ago. Furthermore,his Internet activities in Sweden,questioningwhetherthe real
murderersof Presidental-Sadatwereconvictedandpunished,shouldalsobetakeninto accountin this context.Finally,
theStateparty hasacceptedthat it couldnot beexcludedthat therestof the family wouldalsoattract the interestof the
Egyptian authorities. It specifically pointed out that the secondcomplainanthad allegedly beensubjectedto harsh
treatmentby the Egyptian security police and the third complainanthad allegedly beenrepeatedlyraped by police
officerswhile in Egyptiancustody.Consequently,it wasnot possibleto fully excludethat hewouldbeexposedto similar
treatmentif returnedto Egypt.TheCommitteeconcludesthat theenforcementof theorder to expelcomplainantsto Egypt
would constitute a violation of Art 3 of the Convention.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/50/D/439/2010&Lang=E
no violation of CAT: 3
CtAT 31 May 2013, CAT/C/50/D/439/2010 M.B. v CH

*
Thecomplainantholdsno proof of persecution.TheIranian authoritiesneverofficially summonedhim,nor did theyissue
a wantednoticeor an arrestwarrant for him, or anyotherdocumentto showthat his family wasundersurveillance.As
for his brotherÕspolitical activities,hepointedout that the regimeÕsrepressionis soseverethat oppositionpartiesmust
act with the utmostcaution; they remain undergroundand very few documentscan attest to the fact they exist. For
example,no party membershipcard is issued.TheSwissauthoritieshaverecognizedthat the political oppositionin the
country was built upon mistrust and secrecy (JAAC 1999 I No. 63.5, p. 45; JJCRA 1998/4).
TheCommitteenotesfirst of all that theoverall humanrights situationin theIslamicRepublicof Iran canbeconsidered
to be problematicin manyrespects.Nonetheless,it notesthat the complainanthas neverbeentortured there, either
becauseof his ethnicityor for anyother reason.Evenif heclaimsthat his family hasbeenpersecutedby theauthorities
seekinghis brother, who is supposedlypolitically active in the local undergroundArab opposition,the complainant
producesno evidencein support of this claim. As for his general complaint regarding the persecutionof the Arab
minority, in particular in theregionof Khuzestan,theCommitteeconsidersthat sucha complaintin no casewouldjustify
concluding that there is a real, personal and serious danger for the complainant.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/66/D/757/2016&Lang=E
violation of CAT: 3+22
CtAT 3 May 2019, CAT/C/66/D/757/2016 M.J.S. v NL

*
TheCommitteeconcludesthat thecomplainanthasnot adducedsufficientgroundsfor it to believethat shewould run a
real, foreseeable, personal and present risk of being subjected to torture upon returning to C™te dÕIvoire.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/60/D/623/2014&Lang=E
no violation of CAT: 3
CtAT 1 May 2017, CAT/C/60/D/623/2014 N.K. v NL

*
The issueis whetherthe return of N.K. to Sri Lanka would constitutea violation under Article 3 (non-refoulement).
Applicantclaimsto havebeenregisteredwith the LTTE. TheCommitteerecalls that accordingto its generalcomment
No. 1, the burdenof presentingan arguablecaselies with the complainantof a communication.In the Committee's
opinion, in the present case, the applicant has not discharged this burden of proof.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/76/D/1044/2020&Lang=E
violation of CAT: 3
CtAT 21 Apr. 2023, CAT/C/76/D/1044/2020 N.U. v FI

*
The complainantis a national of the RussianFederationand born in Chechnya.He applied for asylumin Finland in
2017.In 2019theFinnishImmigrationServicerejectedhis applicationandhis appealswererejectedin 2020.TheCtAT
concludesthat thereturn of thecomplainantto theRussianFederationwouldconstitutea violation by theStateparty of
article 3 of the Convention.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/76/D/984/2020&Lang=E
violation of CAT: 3
CtAT 21 Apr. 2023, CAT/C/76/D/984/2020 Nijimbere v SE

*
Thecomplainantis a nationalof Burundiof Hutu ethnicity.He wasa memberof theoppositionparty anddetainedand
tortured twice for political reasons.In 2011 he left Burundi and applied for asylumin Denmark,which was rejected.
Subsequentlyhetravelledto Swedenwhereheappliedalsofor asylumin 2015.His appealto thenegativedecisionby the
Swedish authorities, was rejected by the Supreme Administrative Court.
TheCtAT,however,the considersthat the complainanthassubmittedsufficientelementsto suggestthat he would be at
risk of being subjected to treatment that violates the Convention if he were returned to Burundi.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/77/D/1016/2020&Lang=E
violation of CAT: 3
CtAT 27 July 2023, CAT/C/77/D/1016/2020 O.R. v SE

*
Thecomplainantis a nationalof AfghanistanandHazaraethnicity.Thecomplainantappliedfor asylumin Swedenon the
groundsof fearsof theTalibanand,subsequently,his conversionto Christianity; however,his applicationwasrejected.
The Committeeobservesthat the Stateparty doesnot contestthat individuals who return to Afghanistanafter having
renounced,or after havingbeenperceivedto renounce,their Muslimbeliefsor convertedduring an asylumprocessface
a real risk of persecutionand punishment,warranting international protection. The Committeenotes that the
complainant falls within the risk categories. Thus, an expulsion would be a violation of Art. 3.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/72/D/1000/2020&Lang=E
no violation of CAT: 3
CtAT 12 Nov. 2021, CAT/C/72/D/1000/2020 P.S. v SE

*
The complainantis a national of Ugandaand applied at the age of 16, on the groundsof his sexualorientation for
asylumin Sweden.The CtAT is mindful of the information brought before it regarding the allegedcriminalization of
homosexualityin Uganda. Nevertheless,the CtAT observesthat the SwedenÕsauthorities considered that the
complainantÕsnarrative was not crediblebecausehe providedinconsistentand vaguestatementsconcerningessential
elements of his account.
The CtAT is aware of reports concerningthe appalling situation of lesbian,gay, bisexual,transgenderand intersex
personsin Uganda, where homophobicviews are widespreadand societal discrimination, hate crimes and anti-
homosexualcampaignsare regularly reportedby humanrights organizations.Nevertheless,theCtATconsidersthat the
informationin thefile doesnot allow it to concludethat thecomplainantwouldrun a real, foreseeable,personal,present
and real risk of being subjected to torture upon his return to Uganda.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/92/D/130/2020&Lang=E
violation of CAT: 3+8+12+20+37
CtAT 25 Jan. 2023, CAT/C/92/D/130/2020 S.E.M.A. v FR

*
Thevery issuein this caseis the agedeterminationprocedure.Theapplicantstatedthat he wasa minor and produced
severalidentitydocumentsin supportof his statement.However,theinterviewtookonly onehour,wasconductedusinga
phone with an Urdu interpreter, although his home language is Punjabi, and resulted in the conclusion: not a minor.
TheCtATfindsseveralviolationsof theConventionconcerningtheagedeterminationprocedure,theabsenceof a lawyer
or representative,the changeof his identity by (wrongfully) altering his ageand a lack of accommodationevenduring
de COVID pandemic.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/45/D/339/2008&Lang=E
violation of CAT: 3
CtAT 30 Nov. 2010, CAT/C/45/D/339/2008 Said Amini v DK

*
In assessingthe risk of torture in the presentcase,the Committeenotesthe complainantÕscontentionthat there is a
foreseeablerisk that hewill betorture if returnedto Iran basedon his claimsof pastdetentionandtorture,asa resultof
his political activities,andtherecommencementof his political activitiesuponarrival in Denmark.It noteshis claim that
theStateparty did not takehis allegationsof torture into account,and that it neverformeda viewon theveracityof the
contents of his medical reports, which allegedly prove that he had in fact been tortured.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/73/D/914/2019&Lang=E
violation of CAT: 3
CtAT 28 Apr. 2022, CAT/C/73/D/914/2019 T.A. v CH

*
Thecomplainantis a nationalof Eritrea. Shehadto performnationalservice.But becauseof thepoor conditionsandthe
constantabusethat sheendured,shedecidedto flee thecountry.In Switzerlandher applicationfor asylumwasrejected
becausethesituationin Eritrea hadchanged:removalsto Eritrea couldresumeasfailed asylum-seeekersdid not facea
generalized risk of being forcibly conscripted into national service upon return to the country.
The CtAT refers to a report issuedin 2021 by the SpecialRapporteuron the situation of humanrights in Eritrea.
Accordingto thereport,asylum-seekerswhoare returnedto Eritrea reportedlyfaceseverepunishmentupontheir return,
including prolongedperiods of incommunicadodetention,torture and ill-treatment. The CtAT also notes that in a
statementto the Human Rights Council presentedon 4 March 2022, the Special Rapporteur noted that recent
developments in Eritrea continued to evidence a lack of progress in the human rights situation in the country.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/73/D/862/2018&Lang=E
no violation of CAT: 3
CtAT 22 Apr. 2022, CAT/C/73/D/862/2018 T.B. v CH

*
Thecomplainantis a nationalof Ethiopia.His asylumclaim wasrejected.TheCtAT observesthat theSwissauthorities
consideredthat the complainantÕsstatementsabouthis political activitiesin Ethiopia werebrief, vagueand superficial.
The
complainant has not demonstrated that the Swiss authorities failed to conduct a proper investigation into his allegation.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/68/D/860/2018&Lang=E
no violation of CAT: 3
CtAT 6 Dec. 2019, CAT/C/68/D/860/2018 T.M. v SE

*
Thecomplainantis a Russiannational,who appliedfor asylumin Swedenin 2012.He statedbeingat risk as his father
hadbeenanadvisorto thethenpresidentof theChechenRepublicandis still seenasanenemyof theregime.In 2013the
Swedishauthoritiesrejectedhis asylumapplication.In appealtheSwedishMigration Court upheldthis decisionstating
that it did not questionthe credibility of the accountof the complainant'saccounton the assaultof his father'shome.
However,the Committeenotesthat much time has passedsinceand that the Russianauthoritieshad no problemin
providing him and his family with Russianpassports.TheCommitteeconcludesthat the removalof the complainantto
Russia would not constitute a breach of Art. 3.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/17/D/43/1996&Lang=E
violation of CAT: 3
CtAT 15 Nov. 1996, CAT/C/17/D/43/1996 Tala v SE

*
Contradictionsand inconsistenciesin testimonyof asylumseekerattributed to post-traumaticstressdisorder resulting
from torture.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/38/D/300/2006&Lang=E
violation of CAT: 3
CtAT 11 May 2007, CAT/C/38/D/300/2006 Tebourski v FR

*
Violation of the Conventionwhen France chargeddual French/Tunisiannational of terrorism, revokedhis French
citizenship, and expelled him to Tunisia while his asylum and CAT claims were still pending.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/66/D/776/2016&Lang=E
violation of CAT: 3+22
CtAT 23 Apr. 2019, CAT/C/66/D/776/2016 X & Y v CH

*
The information submittedby the complainantsis insufficient to establishsubstantialgrounds for believing that if
returnedto Pakistan,they would face a foreseeable,personal,presentand real risk of being tortured, either by State
officials or by uncontrolled non-State agents

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/68/D/863/2018&Lang=E
no violation of CAT: 3
CtAT 5 Dec. 2019, CAT/C/68/D/863/2018 X v NL

*
Thecomplainantis a nationalof C™tedÕIvoire.In 2005shewasarrestedat homeanddetainedfor four yearsin a prison.
Shewas regularly interrogatedabout her husbandspolitical activities. During her stay in prison she was regularly
kicked,beatenand raped approximatelyonce a week.From that period she experiencedfrequentnightmares,panic
attacksandepilepticfits. In 2009sheescapedwith thehelpof a friend whobribeda guard.Shefled to TheNetherlands
where she applied for asylum. All refugeesfrom C™tedÕIvoirewere given a temporary residencepermit in The
Netherlandsin 2009.In 2013her temporaryresidencepermit waswithdrawnas the generalsituation in C™tedÕIvoire
had improved.Also, the immigration authoritiesstatedthat her story lackedcredibility becauseit containedseveral
inconsistencies on her travel route.
In appeal she statedthat she had beenheavily medicatedduring her interviewswith the immigration authorities in
October2009. This explainedher inability to recall any details of her travel route, and to clearly recounther past
experiences.However,the immigrationauthoritieswerenot convinced.In 2014a District Court ruled that her appealto
thewithdrawalof her residencepermitwaswell-founded.TheDutchimmigrationauthorities,however,appealedagainst
this decisionbefore the highestadministrativecourt, the Council of State.In 2016 the Council of Statereversedthe
decision of the District Court, declaring that her story was inconsistent.
With respectto thecomplainantÕsallegationsthat sheshouldnot bereturnedto her countryof origin becauseof thehigh
incidenceof sexualviolencethere, the Committeeis seriouslyconcernedby reports indicating that impunity for rape
persistsin C™tedÕIvoire.TheCommitteefurther recalls its jurisprudencein which it found that rape by Stateofficials
constitutedtorture. However,theCommitteenotesthat althoughpasteventsmaybeof relevance,theprincipal question
before the Committeeis whether the complainantcurrently runs a risk of torture if returned to C™tedÕIvoire.The
Committeeconsidersthat the incidenceof general sexual violence in C™tedÕIvoiredoes not demonstratethat the
complainant would incur a personal risk of being subjected to sexual violence if returned there at present.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/75/D/1081/2021&Lang=E
violation of CAT: 3
CtAT 11 Nov. 2022, CAT/C/75/D/1081/2021 X. & Y. v CH

*
The complainantsare nationals of TŸrkiye and affiliated with GŸlen. The CtAT decidesthat the removal of the
complainantsby Switzerlandto Kosovo,wheretheywould facea real risk of beingforcibly transferredto andsubjected
to torture in TŸrkiye, would constitute a violation of Art. 3 CAT.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/67/D/775/2016&Lang=E
violation of CAT: 3
CtAT 5 Aug. 2019, CAT/C/67/D/775/2016 X. v CH

*
Thecomplainantis an Ethiopiannational.His fatherworkedfor theregimeof MengitsuHaile Mariam andwaskilled in
1979by resistancefightersin Tigray. His motheralsoworkedfor theregime,but after the fall of theregimein 1991she
wastortured in prisonwhereshedied.Theapplicantbecamean activeopponentof theregimein 2005whentheregime
did not acceptthe outcomeof the elections.Between2006and 2013the applicantwasimprisonedand subjectedto ill-
treatmentseveraltimes leaving scareson his body. In 2013 he decidedto leaveEthiopia and applied for asylumin
Switzerland.In 2015his applicationwasdeniedandin 2016his appealwasrejected.Themainreasonfor this beingthat
the complainant's account was vague and that the ban on the political party of the applicant was recently lifted (2018).
Takinginto accountthe recentchangesin the specificsituationof membersof the Political Party Ginbot 7 in Ethiopia
andthefact that thecomplainantwasable to safelyleaveEthiopiaandreturn to it severaltimesin 2011,theCommittee
considersthat the information that the complainantprovided does not suffice to establishsubstantialgrounds for
believing that, if returned to Ethiopia today, he would face a foreseeable,personal,presentand real risk of being
subjected to torture.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/67/D/816/2017&Lang=E
no violation of CAT: 3
CtAT 2 Aug. 2019, CAT/C/67/D/816/2017 X., Y. a.o. v SE

*
X. and Y. are Egyptiannationals,a married couple,who residedand workedin the United Arab Emiratesduring the
protestsin 2013in Egyptleadingto theoverthrowof presidentMorsi. X. hadsupportedMr Morsi during thepresidential
elections.Asa resultof theoverthrowof presidentMorsi, X. andY. wereinformedthat their work andresidencepermit
had beenwithdrawndueto his links with Morsi and the Muslim Brotherhood.Subsequently,the couplefled to Sweden
and applied for asylum.In 2016 the SwedishMigration Agencyrejected their application becausethe couple had
travelled without any problemsto Egypt in 2015.The decisionof the Migration Agencywas upheldby the Migration
Court and the Migration Court of Appealin 2017.Theissueat stakeis whetherthe Egyptianauthoritieswould havea
particular interest in him or his family.
TheCommitteerecalls its findings in the proceedingsof its inquiry on Egypt, in which it concludedthat torture wasa
systematicpractice in Egypt. Also, the Committeenotes that large numbersof membersand supportersof the
Brotherhoodwere arrestedfollowing the military coup. In 2017, an estimated60,000peoplehad beendetainedfor
political reasons since July 2013, most of them Brotherhood members and supporters of Mohamed Morsi.
However,the Committeenotesthat the coupleare not consideredas supportersof the Muslim Brotherhood,havenot
beenpolitically active,andhavenot lived in Egyptfor thepast20 years.Their only link to theMuslimBrotherhoodis the
malecomplainantÕspreviousbusinessarrangementswith a companyownedby seniormembersof theBrotherhood.The
complainants have failed to substantiate their claim.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/50/D/431/2010&Lang=E
no violation of CAT: 3
CtAT 21 May 2013, CAT/C/50/D/431/2010 Y. v CH

*
In assessingtherisk of torture in thepresentcase,theCommitteetakesnoteof thecomplainantÕsarrestandill-treatment
in 1998and of the allegationthat shesuffersfrom mentalhealthproblemsbecauseof ill-treatment in the pastand the
continuousharassmentand persecutionby the Turkish authorities. In this regard, the Committeeobservesthat the
complainantsubmitsas documentaryevidencea confirmationby the TOVAH RehabilitationCentrethat shehas been
undertreatmentfrom 2002to 2006,aswell asa medicalreport dated23 August2010issuedby a Swisspsychiatristwho,
inter alia, refersto a suspectedpost-traumaticstressdisorder.TheCommitteefurther notestheStatepartyÕsarguments
that thecomplainanthasnot invokedher mentalhealthproblemsduring theasylumproceedings,that theallegedorigin
of theseproblemsis not proven, that a suspectedpost-traumaticstressdisorder cannot be consideredan important
indicationof her persecutionin Turkey,andthat treatmentfor her conditionis availablein Turkey.TheCommitteetakes
noteof the informationsubmittedby thepartieson thegeneralhumanrights situationin Turkey.It notesthe information
presentedin recentreportsthat, overall, someprogresswasmadeon observanceof internationalhumanrights law, that
Turkeypursuedits efforts to ensurecompliancewith legal safeguardsto preventtorture and mistreatmentthrough its
ongoingcampaignof ÒzerotoleranceÓfor torture and that the downwardtrend in the incidenceand severityof ill-
treatmentcontinued.Reportsalsoindicatethat disproportionateuseof forceby law enforcementofficials continuesto be
a concern and casesof torture continueto be reported. However,the Committeenotesthat noneof thesereports
mentionthat family membersof PKK militantsare specificallytargetedandsubjectedto torture.Asto thecomplainantÕs
allegation that shewould be arrestedand interrogateduponreturn, the Committeerecalls that the mererisk of being
arrested and interrogated is not sufficient to conclude that there is also a risk of being subjected to torture.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/72/D/916/2019&Lang=E
violation of CAT: 3
CtAT 12 Nov. 2021, CAT/C/72/D/916/2019 Y. v CH

*
Thecomplainantis a national of Eritrea whoseapplicationfor asylumin Switzerlandwasrejected.Therecentreports
concerningthe widespreadconscriptionof young people,particularly boys, in Eritrea and the possibility that draft
evadersand thosewho left the country illegally may be subjectedto torture after their return; and the shortageof
reliable informationregardingthe levelof risk involvedin suchcases,theCtATcannotconcludein thepresentcasethat
the complainantdoesnot face a foreseeable,real and personalrisk of being subjectedto torture if he is returnedto
Eritrea.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/50/D/467/2011&Lang=E
no violation of CAT: 3
CtAT 31 May 2013, CAT/C/50/D/467/2011 Y.B.F. a.o. v CH

*
The Committeeconcludesaccordingly that the information submittedby the first complainant,including the unclear
natureof his political activitiesin Yemenprior to his departurefrom that countryandthelow-levelnatureof his political
activitiesin Switzerland,is insufficientto showthat hewouldpersonallybeexposedto a risk of beingsubjectedto torture
if returnedto Yemen.TheCommitteeis concernedat the manyreportsof humanrights violations,including the useof
torture, in Yemen,but recalls that for the purposesof article 3 of the Conventionthe individual concernedmustfacea
foreseeable,real and personalrisk of being tortured in the country to which he or sheis returned.In the light of the
foregoing, the Committee deems that such a risk has not been established.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/73/D/872/2018&Lang=E
violation of CAT: 3
CtAT 28 Apr. 2022, CAT/C/73/D/872/2018 Yacob Berhane v CH

*
Thecomplainant,an Eritrean citizen,appliedfor asylumin Switzerland,but his applicationwasrejected.He tookpart in
a protestagainstthe regimeaskingfor the releaseof political prisonersafter he had servedin the military. TheCtAT
concludes that his forced return to Eritrea would constitute a violation of Art. 3 of the CAT.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/86/D/51/2018&Lang=E!!

1.3.5 CtRC Views on Qualification for Protection and Best Interests of the Child (Art. 3)

violation of CRC: 3+19+22
CtRC 4 Feb. 2021, CRC/C/86/D/51/2018 A.B. v FI

*
Theauthorwasborn in 2010and lived in Russiauntil 2015.His biological mother,V.B., is a lesbianwho lived with her
femalepartnerandconcealedthenatureof their relationshipin Russiaout of fear of persecutionanddiscrimination.At
theageof 5 thefamily movedto Finland andrequestedasylum.Althoughthemotherandher partnerwereinterviewedby
the Finnish authorities,the author wasneverheard.Their asylumrequestwas rejected,which decisionwasupheldin
Finnish administrative court and also by the Supreme Court. Subsequently, the family returned to Russia.
TheCtRCnotesthat theauthorÕsclaimsrelatedto an allegedrisk of beingsubjectedto renewedmaltreatmentasa result
of the decisionby the Finnish authoritiesto return him to the RussianFederationdo fall within the StatepartyÕsnon-
refoulementobligations.TheCommitteeobservesthat the formal and generalreferenceto the bestinterestsof the child
by the Finnish Immigration Service,without having consideredthe authorÕsviews, reflectsa failure to considerthe
specificcircumstancessurroundingthe authorÕscaseand to assessthe existenceof a risk of a seriousviolation of the
Conventionagainsthis specificcircumstances.Thus,theCommitteeconcludesthat Finland failed to adequatelytakethe
bestinterestsof thechild asa primary considerationwhenassessingtheauthorÕsasylumrequestbasedon his mothersÕ
sexual orientation and to protect him against a real risk of irreparable harm in returning him to the Russian Federation.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/93/D/140/2021&Lang=E!!
violation of CRC: 3
CtRC 16 May 2023, CRC/C/93/D/140/2021 F.M.A v DK

*
In this casethemotherfrom Somaliaappliedfor asylumin Denmarkin 2014.Shegot a temporaryresidencepermitand
oneyearlater her husbandjoinedher with their four childrenin Denmark,whoalsogot a temporaryresidencepermit.In
2017 the Danishauthoritiesdid not renewtheir residencepermitsand their appealwasrejectedin court. In 2019 the
mothergavebirth to a daughter.Theasylumrequeston her behalfwasalso rejected.Eventhe referenceto the risk of
femalegenital mutilation in Somalia,was unconvincing:Òtheparentsmustbe regardedas resourcefulpersonswho
would be able to withstand any pressurefrom the family and the surrounding community.ÓThe CtRC concludes,
however,that if a child may be subjectedto an irreversible harmful practice suchas femalegenital mutilation in the
countryto whichheor sheis beingdeported,theevaluationof that risk shouldbecarried out following theprinciple of
precaution and, where reasonable
doubt existsthat the receivingStatecannotprotect a child againstsuchpractices,Statesparties shouldrefrain from
deporting the child concerned. The Committee observes that Denmark has not demonstrated that this standard was met.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/87/D/86/2019&Lang=E!!
no violation of CRC: 3+6+24+37
CtRC 31 May 2021, CRC/C/87/D/86/2019 G.R. a.o. v CH

*
On the issueof deportationto Sri Lanka and the accessto medicalcare. In 2014 the applicant applied for asylumin
Switzerland,which wasrejectedin 2015.Theappealwasdismissedand the subsequentapplication to the ECtHRwas
declared inadmissible.
TheCtAT, however,declaresthe complaintadmissibleand examinesthe merits, in particular whereit wasstatedthat
removal to Sri Lanka would violate the principle of non-refoulementbecauseof a rare disease,a situation that was
allegedlynot duly taken into accountby the StateSecretariatfor Migration. However,a treatmentfor this illness is
availablein Sir Lankaand it would not be impossiblefor G.R.to obtain treatmentthere.TheCommitteeconcludesthat
the facts before it do not disclose a violation of the Convention.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/89/D/74/2019&Lang=E!!
violation of CRC: 3
CtRC 10 Feb. 2022, CRC/C/89/D/74/2019 K.S. & M.S. v CH

*
Deportationto theRussianFederationof Russiannationalsfrom Chechnya,andaccessto medicalcare for children. In
2012 the parentsarrived with their child (6 years) in Switzerlandand applied for asylumon the groundsthat the
Chechenauthoritieshadthreatenedthemfollowing thefatherÕsrefusalto spyon an acquaintance.Their applicationwas
rejectedon the groundsof lack of credibility. During the proceedinga secondchild was born. In 2013 the family
returnedvoluntarily to Russia.In 2015the family returnedto Switzerlandand submitteda secondasylumapplication.
Withoutany hearing, this applicationwas rejected.Theyoungestchild wasborn almostcompletelydeafand required
urgentlyan implant.This implant,however,wasrefusedsuggestingthat suchan implantwasalsobeavailablein Russia.
Subsequently,thefamily - awaitingmedicaltreatmentfor thechild - wasarrested,detainedandreturnedto Russia.Asa
result, all domestic procedures were closed but the family was never informed.
TheCtRCconsidersthat theStatepartyÕsauthoritiesdid not takeeverymeasurenecessaryto ensurethat thechild would
haveaccessto the urgentmedicalcare and supportrequired for her satisfactorydevelopment.Accordingly,the CtRC
considers that the State party has violated M.S.Õs rights under Art. 24, read in conjunction with Art. 3 and 6(2) CRC.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/77/D/3/2016&Lang=E!!
violation of CRC: 3
CtRC 25 Jan. 2018, CRC/C/77/D/3/2016 K.Y.M. v DK

*
TheCommitteerecalls that thebestinterestsof thechild shouldbea primary considerationin decisionsconcerningthe
return of a child, andthat suchdecisionsshouldensureÐwithina procedurewith propersafeguards-that thechild, upon
return, will besafeandprovidedwith propercareandenjoymentof rights. In thepresentcase,theCommitteenotesthe
argumentsand informationsubmittedto the Committee,including the assessmentof the motherÕsability to resistsocial
pressurebasedon her pastexperiencein the Puntlandregion,and on reportson the specificsituationof femalegenital
mutilation in Puntland. However, the Committeeobservesthat: a. the Danish RefugeeAppealsBoard limited its
assessmentto a generalreference;b: therights of thechild underarticle 19 of theConventioncannotbemadedependent
on the motherÕsability to resist family and social pressure;c) evaluationof a risk for a child to be submittedto an
irreversibleharmfulpracticesuchasfemalegenitalmutilationin thecountryto whichheor sheis beingreturnedshould
be adoptedfollowing the principle of precaution,and wherereasonabledoubtsexist that the receivingStatecannot
protect the child against such practices, State parties should refrain from returning the child. 
TheCommitteethereforeconcludesthat the Stateparty failed to considerthe bestinterestsof the child whenassessing
theallegedrisk of theauthorÕsdaughterto besubjectedto femalegenitalmutilation if returnedto thePuntlandStateof
Somalia,and to takepropersafeguardsto ensurethechildÕswell-beinguponreturn, in violation of articles3 and19 of
the Convention.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/88/D/95/2019&Lang=E!!
violation of CRC: 3+6+12+16+22+27+28
CtRC 22 Sep. 2021, CRC/C/88/D/95/2019 M.K.A.H. v CH

*
M.K.A.H. wasborn in Damascus(as a statelessPalestinianin 2007),in the Yarmoukrefugeecamp,a camprun by the
Palestinianauthorities.He andhis family later movedto Yalda,in Syria,whereheenduredtheeffectsof thebrutal civil
war. For an extendedperiod of time, M.K.A.H. lived under the siegelaid by DaÕeshand experiencedfirst-hand the
fighting betweeninsurgentgroupsand the Syrianarmy for control of their village. For months,he could not leavethe
houseduring the day becauseof the securitysituation.Severalof his family members,including his grandfather,were
killed by the explosion of a rocket.
Thefather,a Palestinianfrom Jordan,wasarrestedin his workplaceby Syriansecurityforcesandhasbeenmissingever
since.Motherandsonleft Syriaandwentvia Turkeyto Europebut wereinterceptedby Romanianborderguardsat the
Bulgarianborder.After sometimetheywereregisteredasasylumseekersin Bulgaria andgrantedsubsidiaryprotection.
However,theystayedin an overcrowdedcampwith very little food.After somesix monthstheyreturnedto Turkey,from
wheretheytravelledin the backof a vehicleto Switzerland.In Switzerlandtheygot into contactwith the brother of the
motherand his family. Subsequentlythey applied for asylumin Switzerland.Their application was rejectedand their
removalto Bulgaria wasorderedbut suspendedduring appeal.TheFederalAdm.Court rejectedthe appealon formal
grounds; non-payment of advance court costs.
TheCommitteeis of theopinionthat theStateparty failed to makethebestinterestsof thechild a primary consideration
whenit assessedthe risks he would face if he were returnedto Bulgaria or to take the precautionsit shouldhaveto
ensurethat he would not be subjectedto inhumanor degradingtreatmentin the country of destination,failures that
constitutea violation of Art. 3(1) andpotentialviolationsof art. 6 (2), 22, 27, 28, 37 and39. TheCommitteealso notes
that the authorities did not take any proactive steps to ensure that the right to acquire a nationality could be exercised.
Further, the CommitteeordersSwitzerlandto reconsiderit decisionto deport,reviewthe asylumapplication,ensuring
thebestinterestof thechild, andtakeall necessarymeasuresto ensurethat suchviolationsdo not recur, includingby: (i)
removingall legal, administrativeand financial obstacleswith a view to ensuring that all children have accessto
appropriatemeansof challengingdecisionsaffectingthem; (ii) ensuringthat children are systematicallyheard in the
contextof asylumprocedures;and (iii) ensuringthat national protocolsfor the return and readmissionof children to
third countries are in compliance with the Convention.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/86/D/76/2019&Lang=E!!
violation of CRC: 3+8+12+16+20+22+27
CtRC 4 Feb. 2021, CRC/C/86/D/76/2019 R.Y.S. v ES

*
The applicant is a national of Cameroonand born in 2001.Shearrived in 2017 in Madrid wherethe Spanishpolice
registeredher as an asylum-seekingminor and - being a minor - not interviewed.A medicalreport drawn up on her
admission recorded the after-effects of violent abuse she was subjected to by her father in Cameroon.
Monthslater shewasexpelledfrom the receptioncentreas shewasissuedwith a decreestatingthat shewasan adult,
basedon a so-calledbone test, but not taking into considerationthe scientific margin of error of 20 to 24 months.
Additionally her asylum application was rejected without any hearing. All subsequent appeals were found inadmissible.
TheCommitteenotesthat theapplicant,sinceher arrival in Spain,consistentlyhasclaimedshewasa minor andborn in
2001, as confirmedby a vaccinationbooklet and school documents.Nevertheless,the StateParty took severalage
examination tests of which no justification was provided nor consent by the applicant.
TheCommitteeis of the view that teststhat are conductedto determinethe ageof a child and that involvenudity or an
examinationof genitalia or other intimateparts of the bodyviolate a childÕsdignity, privacy and bodily integrity and
shouldbeprohibited.In this caseit constituteda violation of Art. 16. TheCommitteealsoconcludesa violation of Art. 3
+12 by not appointing a guardian directly after she had claimed to be a minor at the airport.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/90/D/99/2019&Lang=E!!
violation of CRC: 3
CtRC 1 June 2022, CRC/C/90/D/99/2019 S.K. v DK

*
Theauthorof thecommunicationis a nationalof India, submittingon behalfof her daughter,S.K.Thefathertravelledto
Denmarkon a studentvisa,themotherwasgranteda residencepermitasan accompanyingfamily member.2 yearslater
(in 2017)S.K.wasborn. In Denmarkthemotherwasadmittedto hospitalbecauseshewassubjectedon a daily basisto
violenceby her spouse.Asa result,thefatherwasdeportedfrom Denmark,whichlapsedthedependentresidencepermit
of the mother.Subsequently,sheapplied for asylumin Denmark.However,the application was rejectedbecauseshe
would have access to state protection in India.
However,in the light of the concernsexpressedby the SpecialRapporteuron violenceagainstwomen,its causesand
consequences,about the availability in practice of Stateprotection in India, the CtRC finds that the StatepartyÕs
authoritiesfailed to accordsufficientweightand to examinein detail the authorÕsclaim that Stateprotectionwould in
practice be unavailable to her and her daughter in India.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/91/D/100/2019&Lang=E!!
violation of CRC: 6
CtRC 12 Sep. 2022, CRC/C/91/D/100/2019 S.N. a.o. v FI

*
Repatriationfrom refugeecampsin theSyrianArab Republicof childrenwhoseparentsare linkedto terrorist activities.
The authorsof the communicationare acting on behalf of some33 Finnish children held in the Hawl campin Syria.
Their parentsare allegedto havecollaboratedwith DaÕesh.The questionis whetherthe Finnish authoritieshavean
obligation to repatriate these children to Finland.
First, theCtRCconcludesthat theStateparty doesexercisejurisdiction over thechildren.TheCtRCalsoconsidersthat
thereis sufficientinformationto establishthat theconditionsof detentionposean imminentandforeseeablethreat to the
lives of the child victimsand that the StatepartyÕsfailure to protect themconstitutesa violation of Art. 6(1) CRC.The
State party has a positive obligation to protect the children from an imminent risk.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CEDAW/C/85/D/173/2021&Lang=E

1.3.6 CtEDAW Views on Qualification for Protection

violation of CEDAW: 2+3+5+16
CtEDAW 15 May 2023, CEDAW/C/85/D/173/2021 Bandboni v CH

*
Theapplicantsare a woman,a ShiiteMuslimanda nationalof Iran, andher husband,a SunniMuslimanda nationalof
bothIran andIraq of Kurdishethnicorigin. Thefatherstronglyobjectedto themarriageof his daughter.Whenthefather
learnedthat his daughterwaspregnant,the womanwasbeatenand pressuredto undergoabortion. Fearing to be ill-
treatedagain, theyfled via Turkeyto Switzerlandwheretheyappliedfor asylumin 2016.In December2018theasylum
application was rejected; in April 2021 the Federal AdministrativeCourt dismissedtheir appeal.Althoughthe Swiss
authoritiesdid not find theeventscredible,thenationalcourt findstheseeventscredibleandtrue.However,thenational
court notesthat thesecrediblerisksdo not emanatefrom theIranian authoritiesbut from privatepersons.Subsequently,
the national court examineswhetherthe Iranian authorities would be able and willing to protect the applicant and
concludes that there is no evidence that the Iranian authorities would not be willing to protect her.
The CtEDAW notesthat the national court did not sufficiently addressthe persistentinstitutionaliseddiscrimination
against womenand girls in public and private life enshrinedwithin civil and penal law and practice in Iran, the
patriarchal values and misogynistbehaviours that permeatemany segmentsof Iranian family life, and the law
enforcementagenciesÕreluctanceto intervenein domesticviolenceand honour crime cases.In that connection,the
Committeeexpressesconcernaboutthepersistenceof deep-rootedgender-basedviolenceanddiscriminatorypatriarchal
stereotypesin Iran concerningthe roles and responsibilitiesof womenand men in the family and in society,which
overemphasisethetraditional role of women,therebyunderminingwomenÕssocialstatus,safetyandsecurity,autonomy,
educational opportunities and professional careers. It also notes with concern that gender-basedviolence and
patriarchal attitudesare on therise amongStateauthorities,includingwithin law enforcementagencies,andthat gender
equality was being openly and increasingly challenged by the Iranian authorities.
TheCommitteeconcludesthat theStateparty failed to givesufficientconsiderationto thereal, personalandforeseeable
risk of serious forms of gender-based violence faced by the author should she be returned to Iran.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/122/D/2595/2015&Lang=E

1.3.7 HRC Views on Qualification for Protection

violation of ICCPR: 7
HRC 22 Mar. 2018, ICCPR/C/122/D/2595/2015 A.A. v DK

*
TheCommitteerecalls its jurisprudencein Ch.H.Ov. Canada,in which it foundthat thedeportationof theapplicantto
his country of origin, whereit was foreseeablethat he would face a sentenceof imprisonmentfor refusal to perform
military service,would not amountto a violation of the Covenant,unlessit wassubstantiatedthat the prosecutionand
imprisonment would amount to irreparable harm.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/128/D/3300/2019&Lang=E
no violation of ICCPR: 7
HRC 13 Mar. 2020, ICCPR/C/128/D/3300/2019 A.E. v SE

*
The author of the communicationis a national of Nigeria. He applied in Feb. 2015 for asylumalleging a risk of
persecutionby Boko Haram, without claiming any risk relating to his sexualorientation. His initial application for
asylum was rejected.The appeal was also rejected. In his secondasylum application, A.E. referred to his sexual
orientation.TheSwedishMigration Agencyre-examinedhis casebut rejectedhis applicationagain,becausetheauthorÕs
statementsabouthis sexualorientationwerenot credible: vague,undetailedand implausible.That decisionwasupheld
in Court andtheCourt of Appeal(2018).A.E. requestedanotherre-examinationof his casebecausehehadparticipated
in an interviewin a Swedishnewspaper,abouthis asylumcase,whichwouldmeanthat hewouldrisk beingidentifiedas
homosexualin Nigeria, as thearticle hadcontaineda close-upphotographof his faceandseveralotherphotographsin
whichhewasidentifiable.In additionhestatedon 7 Jan.2019,that a friend hadseenhis nameandfacein a newspaper
article publishedin the Nigerian Observer,statingthat he waswantedby the police for homosexualactivity and could
face 10 to 14 years of imprisonment if convicted. That newspaper article, however, was dated 15 August 2014.
TheHRC observesthat the newspaperarticles wereduly assessedby the asylumauthorities,which could not establish
without a doubt that the photographin the paper copy of the Nigerian Observerarticle was that of the author, thus
posinga legitimateconcernaboutthegenuinenessof thearticle. In addition,it wasnot establishedwhetherthearticle in
the Swedishnewspaperrelated to the author, and sinceits online accesswas limited to paying members,the asylum
authorities did not consider that homosexualorientation would be ascribed to the author in his country of origin.
Overall, the HRC concludesthat the informationbeforeit doesnot demonstratethat the author would facea real and
personal risk of treatment contrary to art. 7 of the ICCPR in the event of his removal to Nigeria.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/114/D/2370/2014&Lang=E
violation of ICCPR: 7
HRC 16 July 2015, ICCPR/C/114/D/2370/2014 A.H. v DK

*
TheCommitteetakesnoteof theauthorÕsassertionsthat, dueto his formerwork in fighting drug-relatedcrime, in close
cooperationwith severalEnglish-speakingagencies,he is at Ògreatrisk of beingexposedto seriousharm and abuse,
evendeathÓby the Taliban in Afghanistan,in particular due to his assistancein securingthe arrest of two Taliban-
affiliated drug lords. The Committeealso notesthe authorÕsclaim that, due to his past work, the author belongsto
severalrisk groupsundertheUNHCREligibility Guidelinesfor Assessingthe InternationalProtectionNeedsof Asylum
Seekersfrom Afghanistanof 6 August2013,and that this fact wasconcededby the Stateparty. TheCommitteefurther
notestheauthorÕsassertionsthat, in thecontextof his pastwork,hewasthevictim of an abductionattemptandreceived
written threats,and his brother was kidnappedand killed. It notesthat thoseseriousallegationswere not specifically
refutedby the Stateparty. TheCommitteealso notesthe authorÕsassertionsabouthis fearsof the Afghanauthorities,
who reportedly believe that he is a supporterof Christianity becauseof a video recording in which he compares
Christianity with Islam,althoughtheStateparty pointedto the lack of evidenceabouttheexactcircumstancesand time
of productionof the video in question.The Committeefurther notesthe authorÕsallegationsthat neither the Danish
ImmigrationServicenor theBoard initiated any investigationas to theveracityandvalidity of theevidenceproducedin
support of his detailed allegations.
TheCommitteeis of theviewthat the factsaspresented,read in their totality, including the informationon theauthorÕs
personal circumstances,such as his past experiencein combatingdrug-related crimes which implicated Taliban-
affiliated drug lords, the threats to the author and his family prior to his deportationto Afghanistan,the absenceof
comprehensiveand objectiveverification by the StatepartyÕsauthorities of the evidencesubmittedby the author in
supportof his claims,and theunstablestateof his mentalhealth,which theBoard identifiedin its decisionof 17 March
2014andwhichhaslikely renderedhim particularly vulnerable,disclosea real risk for theauthorof treatmentcontrary
to the requirementsof article 7 of the Covenantas a consequenceof his removalto Afghanistan,which wasnot given
sufficientweightby theStatepartyÕsauthorities.Accordingly,theCommitteeis of theview that, by removingtheauthor
to Afghanistan, the State party has violated its obligations under article 7 of the Covenant.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/122/D/2753/2016&Lang=E
violation of ICCPR: 7+6
HRC 26 Mar. 2018, ICCPR/C/122/D/2753/2016 C.L. & Z.L. v DK

*
TheDanishauthoritieshavenot adequatelyexplainedhow theyarrived at their conclusionsthat therewasno personal
risk for theapplicantandhis minor sonin theeventof their return. In that context,theCommitteeobservesthefailure of
the Stateparty to takedueaccountof the pastpersecutionfacedby the author, the authorÕsfather and sisters,and the
inadequateconsiderationby theStatepartyÕsauthoritiesof whethertheauthorandhis sonmightfacea risk of violations
of their rights in thegivencircumstancesandof theimpactsthat theremovalwouldhaveon theauthorÕsautisticson.The
Committeefurther notestheauthorÕsrequestfor a medicalexaminationfor signsof previoustorture,whichwasrejected
by the Board since it only initiated an examinationfor signsof torture when the allegationsto that effectappeared
credible, and if it found that there was actual and real risk that the concernedasylumseekerwould be subjectedto
torture again on return to his countryof origin. TheCommitteeconsidersthat the reasonsgivenfor the rejectionof the
authorÕsrequestfor medicalexaminationby the Board do not appearreasonable,in particular whenthe Stateparty
acceptedthat the author had sufferedtorture in the past. In the circumstancesof the presentcase,the Committee
considersthat thefactsassubmitteddisclosetheexistenceof a real risk for theauthorandhis sonof treatmentcontrary
to the requirementsof article 7 of the Covenantas a consequenceof their removal to China, which was not given
sufficientweightby theStatepartyÕsauthorities.Accordingly,theCommitteeis of theview that, by removingtheauthor
and his minor son to China, the State party would violate its obligations under article 7 of the Covenant.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/137/D/2858/2016&Lang=E
violation of ICCPR: 7+6
HRC 16 Mar. 2023, ICCPR/C/137/D/2858/2016 Elezaj v DK

*
Theapplicantis a nationalof Albania.Shehad to marry - againsther will - a Serbiannational.Shewasabusedby her
husbandandhis fatherandgrandfatherandsubjectedto forcedlabour. Shewentbackto Albaniaand filed for divorce.
This was reasonfor the family of the husbandto threatento kill her for humiliating the family honour. Shefled to
Denmark where she applied for asylum in July 2015. The Danish RefugeeAppeals Board stated that, like the
Immigration Service,it acceptedthe applicantÕsexplanationas to the facts of her case.The Board, however,did not
considerthat thesituationwasof sucha natureor severityas to enableit to grant theapplicanta residencepermit.The
applicant should seek protection from the Albanian authorities.
TheCommitteeconsidersthat the Stateparty, whenassessingthe risk facedby the applicant,failed to adequatelytake
into accountthetotality of theavailableinformationandits cumulativeeffect,accordingto whichtheapplicantwouldbe
at real risk of irreparable harm if removedto Albania. In suchcircumstances,it considersthat the assessmentof the
applicantÕsclaimsby theStateparty wasarbitrary and that theapplicantÕsremovalto Albaniawouldviolateart. 6 and
7.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/101/D/1763/2008&Lang=E
violation of ICCPR: 7
HRC 25 Mar. 2011, ICCPR/C/101/D/1763/2008 Ernst Sigan Pillai a.o.

*
TheCommitteenotesthe argumentinvokedby the Stateparty regardingthe harm beingthe necessaryand foreseeable
consequenceof thedeportationto Sri Lanka.In that respecttheCommitteerecalls its GeneralCommentNo.31 in which
it refers to the obligation of Statesparties not to extradite,deport, expel or otherwiseremovea personfrom their
territory wherethereare substantialgroundsfor believingthat thereis a real risk of irreparable harm.TheCommittee
further notesthat the diagnosisof Mr. Pillai's post-traumaticstressdisorderled the Immigrationand RefugeeBoard to
refrain from questioninghim abouthis earlier allegedtorture in detention.TheCommitteeis accordinglyof theviewthat
the material beforeit suggeststhat insufficientweightwasgivento the authors'allegationsof torture and the real risk
theymight faceif deportedto their countryof origin, in the light of the documentedprevalenceof torture in Sri Lanka.
Notwithstandingthe deferencegiven to the immigration authorities to appreciate the evidencebefore them, the
Committeeconsidersthat further analysisshouldhavebeencarried out in this case.TheCommitteethereforeconsiders
that the removal order issued against the authors would constitute a violation of Art 7 of the Covenant if it were enforced.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/124/D/2734/2016&Lang=E
no violation of ICCPR: 7
HRC 18 Oct. 2018, ICCPR/C/124/D/2734/2016 Fahmo M. Hussein v DK

*
TheCommitteefindsthat,althoughtheapplicantdisagreeswith thedecisionof theStatepartyÕsauthoritiesto return her
to Italy asher countryof first asylum,shehasfailed to explainwhythat decisionis manifestlyunreasonableor arbitrary,
nor hasshe pointed out any procedural irregularities in the proceduresbefore the DanishImmigrationServiceor
the RefugeeAppealsBoard.Accordingly,the Committeecannotconcludethat the removalof the author to Italy by the
State party would constitute a violation of Art. 7.
With 3 dissenting opinions.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/123/D/2328/2014&Lang=E
no violation of ICCPR: 7+6
HRC 9 July 2018, ICCPR/C/123/D/2328/2014 H.A. v DK

*
Theauthor is an ethnicHazaraof the ShiaMuslim faith in the WardakProvince,Afghanistan.In the presentcase,the
informationin thepublic domainhassignalleda significantdeteriorationof thesituationin Afghanistanin recenttimes.
However,on thebasisof the informationin thecasefile, theCommitteeis not in a positionto assesstheextentto which
the current situation in his country of origin may impact the authorÕs personal risk.
Without prejudice to the continuingresponsibilityof the Stateparty to take into accountthe presentsituation of the
country to which the author would be deported,and in the light of the available information regarding the authorÕs
personalcircumstances,theCommitteeconsidersthat theinformationbeforeit doesnot showthat theauthorwouldface
a personal and real risk of treatment contrary to article 6 or article 7 of the Covenant if he were removed to Afghanistan.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/98/D/1544/2007&Lang=E
violation of ICCPR: 7
HRC 11 May 2010, ICCPR/C/98/D/1544/2007 Hamida

*
The CCPRobservesthat the Stateparty refers mainly to the decisionsof various authoritieswhich haverejectedthe
authorÕsapplicationsessentiallyon the groundsthat he lackscredibility, havingnotedinconsistenciesin his statements
andthe lack of evidencein supportof his allegations.TheCommitteeobservesthat thestandardof proof requiredof the
author is that he establishesthat there is a real risk of treatmentcontrary to article 7 as a necessaryand foreseeable
consequenceof his expulsionto Tunisia.TheCCPRnotesthat theStateparty itself, referring to a varietyof sources,says
that torture is knownto be practisedin Tunisia,but that the author doesnot belongto oneof the categoriesat risk of
suchtreatment.TheCommitteeconsidersthat theauthorhasprovidedsubstantialevidenceof a real andpersonalrisk of
his beingsubjectedto treatmentcontraryto article 7 of theCovenant,on accountof his dissentin theTunisianpolice,his
six-monthpolicedetention,thestrict administrativesurveillanceto whichhewassubjectedandthewantednoticeissued
againsthim by the Mininstry of the Interior which mentionshis Òescapefrom administrativesurveillanceÓ.Thesefacts
havenot beendisputedby theStateparty. TheCommitteegivesdueweightto theallegationsregardingthepressureput
on his family in Tunisia.TheCommitteeconsidersthat there is a real risk of the author beingregardedas a political
opponent and therefore subjected to torture.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/128/D/3032/2017&Lang=E
no violation of ICCPR: 7
HRC 13 Mar. 2020, ICCPR/C/128/D/3032/2017 J.I. v SE

*
The author of the communicationis a national of Afghanistan(1996). He lived with his Christian parentsand older
brotherin theGhazniprovince.At theageof tenhis parentsdisappearedafter a raid by theTaliban.A smugglerbrought
thebrothersvia Pakistanto Iran wheretheylived for five years.After a car accidentin whichhis brother lost a leg, J.I.
fled to Swedenwherehe appliedfor asylumin August2014.While awaiting the outcomeof his asylumapplication,he
lived with a Christianfosterfamily andwasbaptisedin 2015.In August2015theSwedishMigration Agencyrejectedhis
application as being not credible. In May 2016 his appeal was deniedby the Migration Appeal Court and he was
expectedto leavevoluntarily. However,J.I. movedto Germanyand appliedfor asylum.In the contextof Dublin III he
was returned to Sweden.
TheHRC considersthat, in any event,as concernsan asylumseekerÕsclaim of conversionor religious conviction,the
testis whether,regardlessof thesincerityof theconversionor conviction,thereare substantialgroundsfor believingthat
suchconversionor convictionmayhaveseriousadverseconsequencesin the countryof origin suchas to createa real
risk of irreparable harm, as contemplatedby arts 6 and 7 of the ICCPR. Therefore,evenwhen it is found that the
reportedconversionor convictionis not sincere,the authoritiesshouldproceedto assesswhether,in the circumstances
of the case,the asylumseekerÕsbehaviourand activities in connectionwith his or her conversionor conviction,could
have serious adverse consequences in the country of origin so as to put him or her at risk of irreparable harm.
TheHRC notesthe finding of the Migration Agencythat, while claiming a risk of harm in Afghanistanbecauseof his
Christian faith, the author failed to presentsufficientevidenceto substantiatehis claim that his faith had attractedthe
attentionof the Afghanauthorities.In the presentcase,the informationin the public domainhassignalleda significant
deteriorationof thesituationin Afghanistanin recenttimes.However,on thebasisof theinformationin thecasefile, the
HRC is not in a position to assessthe extentto which the current situation in his country of origin may impact the
authorÕspersonalrisk. In this context,theHRCrecallsthat it remainstheresponsibilityof theStateparty to continuously
assesstherisk that any individual would facein caseof return to anothercountrybeforetheStatetakesany final action
regarding his or her deportation or removal.
In conclusion,HRC considersthat the evidenceand circumstancesinvokedby the author havenot adducedsufficient
groundsfor demonstratingthat he would facea real and personalrisk of treatmentcontrary to arts 6 and 7 ICCPRif
returned to Afghanistan.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/123/D/2423/2014&Lang=E
violation of ICCPR: 7+6
HRC 16 July 2018, ICCPR/C/123/D/2423/2014 K.H. v DK

*
Theapplicantis an Iranian national who cameirregularly to Denmark.After conversionto Christianity,he appliedfor
asylum.Thatapplicationwasrejectedasa majority of theDanishRefugeeBoardmembersconcludedthat his conversion
wasa meansto obtain asylumrather than beinggenuinelymotivatedby a newfaith. the Committeerecalls that States
partiesshouldgivesufficientweightto thereal andpersonalrisk that a personmightfaceif deported,andconsidersthat
it wasincumbentupontheStateparty to undertakean individualizedassessmentof therisk that theauthorwouldfaceas
a perceivedChristian in the Islamic Republicof Iran, rather than relying mainly on a matterof conflicting dates.The
State party is  requested to refrain from expelling the applicant while his request for asylum is being reconsidered.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/125/D/2345/2014&Lang=E
no violation of ICCPR: 7+6+13+14
HRC 14 Mar. 2019, ICCPR/C/125/D/2345/2014 M.M. v DK

*
Theapplicantis an Afghannationalwhoseasylumrequestwasrejectedin Denmark.Only after a requestfor reopening
his case,theapplicantreferredto his conversionto Christianity.TheRefugeeAppealsBoard rejectedhis conversionas
genuine, despite the existenceof a certificate of baptism and a memorandumprepared by a minister of the
Kronborgvejens Church Centre.
However,the testfor theCommitteeremainswhether,regardlessof thesincerityof theconversion,thereare substantial
groundsfor believingthat suchconversionmay haveseriousadverseconsequencesin the country of origin so as to
createa real risk of irreparable harm suchas that contemplatedby articles 6 and 7 of the Covenant.Therefore,even
whenit is found that the reportedconversionis not genuine,the authoritiesshouldproceedto assesswhether,in the
circumstancesof the case,the asylumseekerÕsbehaviourand activities in connectionwith, or to justify, his or her
conversion,suchas attendinga church,being baptizedor participating in proselytizingactivities,could haveserious
adverse consequences in the country of origin so as to put him or her at risk of irreparable harm.
While not underestimatingthe concernsthat may legitimatelybe expressedwith respectto the generalhumanrights
situationin Afghanistan,theCommitteeconsidersthat theevidenceandcircumstancesinvokedby theapplicanthavenot
adducedsufficientgroundsfor demonstratingthat his forcible return to Afghanistanwascontrary to articles7 and18 of
the Covenant.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/122/D/2642/2015&Lang=E
violation of ICCPR: 7+9
HRC 26 Mar. 2018, ICCPR/C/122/D/2642/2015 S. v DK

*
TheCommitteecannotconcludethat the informationbeforeit showsthat theauthorwould facea personalandreal risk
of treatment contrary to article 7 of the Covenant in case of his return to Bangladesh.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/125/D/2494/2014&Lang=E
no violation of ICCPR: 7+6
HRC 14 Mar. 2019, ICCPR/C/125/D/2494/2014 S.F. v DK

*
Theapplicantis an Iranian nationalwhoseasylumapplicationwasrejected.After hewasbaptized,theRefugeeAppeals
Board refusedto reopenhis case.The Committeeconsidersthat the information at its disposaldemonstratesthat the
Stateparty took into accountall theelementsavailablewhenevaluatingtherisk facedby theauthorand that theauthor
has not identified any irregularity in the decision-makingprocess.the Committeeis not able to concludethat the
informationbeforeit showsthat theauthorÕsrights underarticles6 and7 of theCovenanthavebeenviolatedbecauseof
his removal to the Islamic Republic of Iran.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/135/D/2926/2017&Lang=E
violation of ICCPR: 24
HRC 14 July 2022, ICCPR/C/135/D/2926/2017 Wahaj Ali a.o.

*
Theapplicantsare nationalsfrom Afghanistanand detainedafter the rejectionof their asylumapplication.Along with
the adoptedview of the HRC six (partially) dissentingopinionsare given.The family stayedfor 76 daysin the closed
facility of Trandum.TheHRC specificallytakesnoteof the claimsregardingthe natureand conditionsof the Trandum
centreand its unsuitability for children, and considersthat a reasonableassessmentof all of the circumstanceswould
havemilitated againstthe detentionof the child for suchan extendedperiod as occurredhere: a violation of his rights
under Art. 24 of the Covenant.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/102/D/1564/2007&Lang=E
violation of ICCPR: 7+24
HRC 22 July 2011, ICCPR/C/102/D/1564/2007 X.H.L. v NL

*
Theauthor enteredthe NL as an unaccompaniedminor whenhe was12 yearsold. He statesthat he left China with his
motheron 24 February 2004 by plane from Beijing to Kiev. Theystayedin Kiev for three days.In the eveningof 27
Februarytheyleft Kiev by car anddroveuntil thenextevening.His motherthenleft with two unknownpersons,and the
author was taken by a man in a car to the Netherlands, where he arrived on 3 March 2004.
Uponarrival in theNetherlands,theauthorappliedfor asylum.His requestwasrejected.On appeal,theDistrict Court,
by decisionof 30 July 2004,quashedthat decision.One year later, the Minister of Immigration rejectedthe authorÕs
applicationarguing that hehadnot providedanyreasonablegroundsfor fear of persecution.In relation to theauthorÕs
youngage,theMinister consideredthat Chineseunaccompaniedminorswerenot eligible for a specialresidencepermit,
as adequate care was provided in their country of origin. That decision was upheld in court and in appeal.
TheHRCconcludesthat theStateparty (NL) did not takethebestinterestof thechild into considerationwhendeciding
on his return to China,theCommitteenotesthat, from thedeportationdecisionandfrom theStatepartyÕssubmissions,it
transpiresthat the Stateparty failed to duly considerthe extentof the hardship that the author would encounterif
returned, especially given his young age at the time of the asylum process.

*
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32024R1348
Establishing a common procedure for international protection in the Union.

Regulation 2024/1348 

impl. date 12 June 2026

2 Asylum Procedure

2.1 Asylum Procedure: Adopted Measures

Repealing Directive 2013/32 Asylum Procedure Dir. II*
Agreement between EP and Council on 20 December 2023.

measures sorted in alphabetical order
case law sorted in chronological order

Asylum Proc. Reg. 1

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32005L0085
On minimum standards on procedures in Member States for granting and withdrawing refugee status

OJ 2005 L 326/13

CJEU judgments
CJEU (GC) 6 May 2008 C-133/06 Eur. Parliament / Council EU 29+36
CJEU 28 July 2011 C-69/10 Samba Diouf 39
CJEU 31 Jan. 2013 C-175/11 H.I.D. 23(3)+(4)+39
CJEU 17 Dec. 2015 C-239/14 Tall 39
CJEU 20 Oct. 2016 C-429/15 Danqua 3
CJEU 10 Dec. 2020 C-616/19 M.S. a.o. / Justice (IE) 25(2)
See further: ¤ 2.3

Directive 2005/85 

impl. date 1 Dec. 2007
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!!
!!
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!!
!!

*
Replaced by Dir. 2013/32 Asylum Procedure II*

Asylum Procedure I
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32013L0032
On common procedures for granting and withdrawing international protection

OJ 2013 L 180/60

CJEU judgments
CJEU 26 July 2017 C-348/16 Sacko 12+14+31+46
CJEU (GC) 19 June 2018 C-181/16 Gnandi 46
CJEU 5 July 2018 C-269/18 (PPU) C. a.o. 46(8)
CJEU (GC) 25 July 2018 C-585/16 Alheto 46(3)+35(b)
CJEU 25 July 2018 C-404/17 A. 31(8)
CJEU 26 Sep. 2018 C-175/17 X. 9
CJEU 26 Sep. 2018 C-180/17 X. & Y. 46
CJEU 27 Sep. 2018 C-422/18 (PPU) F.R. 22+46
CJEU 18 Oct. 2018 C-662/17 E.G. 46(2)
CJEU (GC) 19 Mar. 2019 C-297/17 Bashar Ibrahim a.o. 52+33(2)
CJEU (GC) 29 July 2019 C-556/17 Torubarov 46(3)
CJEU 13 Nov. 2019 C-540/17 Hamed 33(2)(a)
CJEU 19 Mar. 2020 C-406/18 P.G. 46(3)
CJEU 19 Mar. 2020 C-564/18 L.H. 33+46(3)
CJEU (GC) 14 May 2020 C-924/19 (PPU) F.M.S. a.o. all Art.
CJEU 16 July 2020 C-517/17 Addis 14(1)+34
CJEU 9 Sep. 2020 C-651/19 J.P. 46
CJEU (GC) 17 Dec. 2020 C-808/18 Com. / Hungary 24(3)+43+46(5)
CJEU 11 Feb. 2021 C-755/19 T.H.C. 46
CJEU 20 May 2021 C-8/20 L.R. 33(2)(d)+33(2)(q)
CJEU 10 June 2021 C-921/19 L.H. / Stscr (NL) 40(2)
CJEU 9 Sep. 2021 C-18/20 X.Y. / Bundesambt (AT) 40(2)+40(3)
CJEU 30 June 2022 C-72/22 (PPU) M.A. 6+7(1)
CJEU (GC) 1 Aug. 2022 C-720/20 R.O. 33(2)(a)
CJEU 22 Sep. 2022 C-497/21 S.I. & T.L. 33(2)(d)+2(q)
CJEU 30 Nov. 2022 C-153/21 A. & B. / Ministre (LU) 33
CJEU 1 Dec. 2022 C-564/21 B.U. 23(1)+46(1-3)
CJEU 25 May 2023 C-364/22 J.B. a.o. 33(2)(d)
CJEU 22 June 2023 C-823/21 Com. / Hungary 6
CJEU 6 Sep. 2023 T-600/21 W.S. / Frontex 2(f)+4+6+8+31
CJEU 8 Feb. 2024 C-216/22 A.A. / Bundesrepublik (DE) 33(2)+46
CJEU 21 Feb. 2024 C-694/23 Edo all Art.
CJEU 11 June 2024 C-563/22 S.N. & L.N. 40(1)
CJEU (GC) 18 June 2024 C-753/22 Q.Y. 33(2)(a)
CJEU (GC) 4 Oct. 2024 C-406/22 C.V. 37(1)
CJEU pending cases
CJEU AG 13 June 2024 C-134/23 Elliniko Symvoulio 38
CJEU (pending) C-610/23 Al Nasiria 32
CJEU (pending) C-656/23 Karaman 6
CJEU (pending) C-662/23 Izmir 31(3)(b)
CJEU (pending) C-50/24 Danane a.o. 31+43
CJEU (pending) C-388/24 Oguta 31
CJEU (pending) C-431/24 Multan 23(1)
CJEU (pending) C-489/24 Safita 31(3)(b)
See further: ¤ 2.3

Directive 2013/32 

impl. date 20 July 2015
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*
Recast of Dir. 2005/85 Asylum Procedure I
Replaced by Reg. 2024/1348 Procedure Regulation 1

*

Asylum Procedure II

UK, IRL opt out
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https://echr.coe.int/Pages/home.aspx?p=basictexts&c=#n1359128122487_pointer

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

ETS 005

ECtHR Judgments
ECtHR 19 Feb. 1998 25894/94 Bahaddar v NL 3
ECtHR 11 July 2000 40035/98 Jabari v TR 3
ECtHR 5 Feb. 2002 51564/99 Conka v BE 13
ECtHR 26 July 2005 38885/02 N. v FI 3
ECtHR 8 Nov. 2005 13284/04 Bader v SE 3
ECtHR 26 Apr. 2007 25389/05 Gebremedhin v FR 13
ECtHR 20 Sep. 2007 45223/05 Sultani v FR 3
ECtHR 24 Feb. 2009 246/07 Ben Khemais v IT 3
ECtHR 22 Sep. 2009 30471/08 Abdolkhani v TR 13
ECtHR 17 Jan. 2012 12294/07 Zontul v GR 3
ECtHR 2 Feb. 2012 9152/09 I.M. v FR 13
ECtHR 15 May 2012 33809/08 Labsi v SK 3+13
ECtHR 2 Oct. 2012 33210/11 Singh v BE 3+13
ECtHR 25 Apr. 2013 71386/10 Savriddin v RU 3+5(4)+34
ECtHR 6 June 2013 50094/10 M.E. v FR 13
ECtHR 6 June 2013 2283/12 Mohammed v AT 3
ECtHR 22 Apr. 2014 6528/11 A.C. a.o. v ES 13
ECtHR (GC)19 Mar. 2015 70055/10 S.J. v BE 13
ECtHR 5 July 2016 29094/09 A.M. v NL 13
ECtHR 13 Oct. 2016 11981/15 B.A.C. v GR 3
ECtHR 12 Jan. 2017 12552/12 Kebe a.o. v UA 3
ECtHR 15 Mar. 2018 39034/12 A.E.A. v GR 3+13
ECtHR 31 May 2018 46454/11 Abu Zubaydah v LT 3
ECtHR 5 June 2018 16026/12 Amerkhanov v TR 3
ECtHR 5 July 2018 45196/15 Medjaouri v FR 3
ECtHR 10 July 2018 47232/17 Basra v BE 3
ECtHR 11 Dec. 2018 59793/17 M.A. a.o. v LT 3+13
ECtHR (GC)21 Nov. 2019 47287/15 Ilias & Ahmed v HU 3
ECtHR (GC)13 Feb. 2020 8675/15 N.D. & N.T v ES 13
ECtHR 24 Mar. 2020 24917/15 Asady a.o. v SK 4 (Prot. 4)
ECtHR (GC)5 May 2020 3599/18 M.N. a.o. v BE 3
ECtHR 11 June 2020 17189/11 M.S. v SK 3
ECtHR 25 June 2020 40503/17 M.K. a.o. v PL 3+13
ECtHR 27 Oct. 2020 19656/18 M.A. v BE 3
ECtHR 17 Nov. 2020 43987/16 B. & C. v CH 3
ECtHR 8 July 2021 12625/17 Shahzad #1 v HU 13+4 (Prot. 4)
ECtHR 8 July 2021 51246/17 D.A. v PL 3+4 (Prot. 4)
ECtHR 20 July 2021 29447/17 D. v BG 3+13
ECtHR 29 Mar. 2022 25564/18 M.A. a.o. v LV 3
ECtHR 5 Apr. 2022 55798/16 A.A. v MK 4 (Prot. 4)
ECtHR 14 June 2022 28774/22 K.N. v UK 3
ECtHR 30 June 2022 42907/17 A.B. a.o. v PL 3+13+4 (Prot. 4)
ECtHR 5 July 2022 20351/17 M.B. & R.A. v ES 3
ECtHR 7 July 2022 5418/15 Safi a.o. v GR 3+2
ECtHR 15 Sep. 2022 18603/12 O.M. & D.S. v UA 3
ECtHR 22 Sep. 2022 18531/17 H.K. v HU 4 (Prot. 4)
ECtHR 22 Sep. 2022 41764/17 T.Z. a.o. v PL 4 (Prot. 4)+3
ECtHR 15 Dec. 2022 64050/16 W.A. a.o. v HU 3
ECtHR 20 Dec. 2022 37241/21 S.H. v MT 3+13
ECtHR 26 Jan. 2023 60990/14 B.Y. v GR 3
ECtHR 2 Feb. 2023 59435/17 Alhowais v HU 3+2

impl. date
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*
art. 3: Protection against Refoulement
art. 13: Right to Effective Remedy
Prot. 4 Art. 4: Prohibition of Collective Expulsion

*

ECHR ! on-Refoulement and Effective Remedy

art. 3 (proc.)
art. 13 (proc.)
art. 4 (Prot. 4)
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ECtHR 7 Sep. 2023 37726/21 CompaorŽ v FR 3
ECtHR 12 Oct. 2023 56417/19 S.S. a.o. v HU 4 (Prot. 4)+3
ECtHR 28 Nov. 2023 40788/23 I.A. v FR 3
ECtHR 18 Jan. 2024 82479/17 K.P. v HU 4 (Prot. 4)+13
ECtHR 6 Feb. 2024 80206/17 J.A. & A.A. v TR 2+3
ECtHR 21 Mar. 2024 14820/19 B.S. v TR 2+3
ECtHR 4 Apr. 2024 54029/17 Sherov a.o. v PL 3+13+4 (Prot. 4)
ECtHR 19 Sep. 2024 60778/19 M.D. a.o. v HU 4 (Prot. 4)
ECtHR 8 Oct. 2024 39090/20 M.A. & Z.R. v CY 3+4 (Prot. 4)
ECtHR 15 Oct. 2024 13337/19 H.T. v DE 3+5(1)+5(4)
ECtHR (GC)13 Feb. 2020 8671/15 N.D. & N.T. v ES 4 (Prot. 4)
ECtHR 30 Mar. 2023 21329/18 J.A. a.o. v IT 5+4 (Prot. 4)
ECtHR 30 Mar. 2023 21329/18 J.A. a.o. v IT 5+4 (Prot. 4)
See further: ¤ 2.3
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https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf

UN Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment

1465 UNTS 85

CtAT Views
CtAT 15 Nov. 1996 C/17/D/43/1996 Tala 3
CtAT 24 May 2005 C/34/D/233/2003 Agiza 3
CtAT 22 Jan. 2007 C/37/D/279/2005 C.T. and K.M. 3
CtAT 1 May 2007 C/38/D/281/2005 E.P. 3
CtAT 11 May 2007 C/38/D/300/2006 Tebourski 3
CtAT 19 Nov. 2010 C/45/D/373/2009 Aytulun 3
CtAT 30 Nov. 2010 C/45/D/339/2008 Said Amini 3
CtAT 26 May 2011 C/46/D/336/2008 Harminder Singh Khalsa 3
CtAT 21 Nov. 2011 C/47/D/381/2009 Faragollah a.o. 3
CtAT 23 May 2012 C/48/D/391/2009 M.A.M.A. a.o. 3
CtAT 23 Nov. 2012 C/49/D/385/2009 M.A.F. a.o. 3+22
CtAT 23 Nov. 2012 C/49/D/432/2010 H.K. 3
CtAT 21 May 2013 C/50/D/431/2010 Y. 3
CtAT 31 May 2013 C/50/D/439/2010 M.B. 3
CtAT 31 May 2013 C/50/D/467/2011 Y.B.F. a.o. 3
CtAT 17 Dec. 2013 C/51/D/387/2009 Dewage 3
CtAT 4 May 2015 C/54/D/490/2012 E.K.W. 3
CtAT 20 Nov. 2015 C/56/D/613/2014 F.B. 3
CtAT 1 May 2017 C/60/D/623/2014 N.K. 3
CtAT 23 Apr. 2019 C/66/D/776/2016 X & Y 3+22
CtAT 24 Apr. 2019 C/66/D/729/2016 I.A. 3
CtAT 3 May 2019 C/66/D/757/2016 M.J.S. 3+22
CtAT 6 May 2019 C/66/D/829/2017 C.F.T. 3+22
CtAT 2 Aug. 2019 C/67/D/816/2017 X., Y. a.o. 3
CtAT 2 Aug. 2019 C/68/D/857/2017 Cevdet Ayaz 3+15
CtAT 5 Aug. 2019 C/67/D/775/2016 X. 3
CtAT 5 Dec. 2019 C/68/D/863/2018 X 3
CtAT 5 Dec. 2019 C/68/D/882/2018 Flor A.C. Paillalef 3+22
CtAT 6 Dec. 2019 C/68/D/860/2018 T.M. 3
CtAT 27 July 2021 C/71/D/790/2016 D.Z. 3
CtAT 12 Nov. 2021 C/72/D/916/2019 Y. 3
CtAT 12 Nov. 2021 C/72/D/1000/2020 P.S. 3
CtAT 19 Nov. 2021 C/72/D/824/2017 D.B. 3
CtAT 24 Nov. 2021 C/72/D/918/2019 A.A. 3
CtAT 22 Apr. 2022 C/73/D/862/2018 T.B. 3
CtAT 28 Apr. 2022 C/73/D/872/2018 Yacob Berhane 3
CtAT 28 Apr. 2022 C/73/D/881/2018 K.M. 3
CtAT 28 Apr. 2022 C/73/D/914/2019 T.A. 3
CtAT 21 July 2022 C/74/D/954/2019 F.K.M. 3
CtAT 22 July 2022 C/74/D/887/2018 A.Y. 3
CtAT 27 July 2022 C/74/D/905/2018 A. & B. 3
CtAT 27 July 2022 C/74/D/949/2019 A.S. 3
CtAT 11 Nov. 2022 C/75/D/1081/2021 X. & Y. 3
CtAT 25 Jan. 2023 C/92/D/130/2020 S.E.M.A. 3+8+12+20+37
CtAT 21 Apr. 2023 C/76/D/984/2020 Nijimbere 3
CtAT 21 Apr. 2023 C/76/D/1044/2020 N.U. 3
CtAT 9 May 2023 C/76/D/1018/2020 K.R. 3+14+16
CtAT 27 July 2023 C/77/D/1016/2020 O.R. 3
CtAT 30 May 2011 C/46/D/319/2007 Nirmal Singh 3+22
CtAT 8 July 2011 C/46/D/379/2009 Bakatu-Bia 3
CtAT 8 July 2011 C/46/D/379/2009 Bakatu-Bia 3
CtAT 1 June 2012 C/48/D/343/2008 Kalonzo 3
CtAT 5 Nov. 2012 C/49/D/416/2010 Ke Chun Rong 3

impl. date
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*
art. 3: Protection against Refoulement*

CAT non-refoulement

art. 3 (proc.)
art. 22 (proc.)
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CtAT 7 Nov. 2013 C/51/D/438/2010 M.A.H. & F.H. 3
CtAT 3 Aug. 2018 C/64/D/742/2016 A.N. 3
CtAT 6 Dec. 2018 C/65/D/758/2016 Harun 3+14+16
CtAT 7 Dec. 2018 C/65/D/811/2017 M.G. 3+16
CtAT 9 May 2024 C/79/D/1096/2021 N.A. 3
See further: ¤ 2.3
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https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf

International Covenant on Civil and Political Rights

999 UNTS 14668

HRC Views
HRC 11 May 2010 C/98/D/1544/2007 Hamida 7
HRC 25 Mar. 2011 C/101/D/1763/2008 Ernst Sigan Pillai a.o. 7
HRC 22 July 2011 C/102/D/1564/2007 X.H.L. 7+24
HRC 16 July 2015 C/114/D/2370/2014 A.H. 7
HRC 22 Mar. 2018 C/122/D/2595/2015 A.A. 7
HRC 26 Mar. 2018 C/122/D/2642/2015 S. 7+9
HRC 26 Mar. 2018 C/122/D/2753/2016 C.L. & Z.L. 7+6
HRC 9 July 2018 C/123/D/2328/2014 H.A. 7+6
HRC 16 July 2018 C/123/D/2423/2014 K.H. 7+6
HRC 18 Oct. 2018 C/124/D/2734/2016 Fahmo M. Hussein 7
HRC 14 Mar. 2019 C/125/D/2345/2014 M.M. 7+6+13+14
HRC 14 Mar. 2019 C/125/D/2494/2014 S.F. 7+6
HRC 13 Mar. 2020 C/128/D/3032/2017 J.I. 7
HRC 13 Mar. 2020 C/128/D/3300/2019 A.E. 7
HRC 14 July 2022 C/135/D/2926/2017 Wahaj Ali a.o. 24
HRC 16 Mar. 2023 C/137/D/2858/2016 Elezaj 7+6
HRC 13 Oct. 2021 C/133/D/2796/2016 Zabayo 7+24
HRC 15 Mar. 2022 C/134/D/2632/2015 O. a.o. 7+2
HRC 21 July 2022 C/135/D/3017/2017 A.B. a.o. 7+13
HRC 25 Oct. 2022 C/136/D/2754/2016 J.S.K.N. 2+26
HRC 22 July 2015 C/114/D/2360/2014 Warda Osman Jasin 7
HRC 22 July 2015 C/114/D/2360/2014 Warda Osman Jasin 7
HRC 15 Dec. 2016 C/118/D/2608/2015 R.A.A. & M. 7
HRC 7 Nov. 2017 C/121/D/2770/2016 O.A. 7+24
HRC 13 July 2018 C/123/D/2575/2015 Bayush A. Araya 7
See further: ¤ 2.3

impl. date
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*
art. 7: Prohibition of torture or cruel, inhuman or degrading treatment or punishment*

ICCPR Proper Assessment

art. 7 (proc.)
art. 24 (proc.)
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https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf

Convention on the Rights of the Child

1577 UNTS 27531

CtRC Views
CtRC 15 June 2018 C/81/D/47/2018 J.G. 37
CtRC 27 Sep. 2018 C/79/D/11/2017 N.B.F. 12
CtRC 27 Sep. 2018 C/79/D/11/2017 N.B.F. 12
CtRC 1 Feb. 2019 C/80/D/4/2016 D.D. 37+20
CtRC 18 Sep. 2019 C/82/D/17/2017 M.T. 8+12+20(1)+22
CtRC 18 Sep. 2019 C/82/D/27/2017 R.K. 8+12+20(1)+22
CtRC 18 Sep. 2019 C/82/D/27/2017 R.K. 8+12+20(1)+22
CtRC 4 Feb. 2020 C/83/D/21/2017 A.D. 8+12+3+20(1)
CtRC 28 Sep. 2020 C/85/D/28/2017 M.B. 8+12+20(1)
CtRC 28 Sep. 2020 C/85/D/28/2017 M.B. 8+12+20(1)
CtRC 28 Sep. 2020 C/85/D/31/2017 W.M.C. 8
CtRC 31 May 2019 C/81/D/16/2017 A.L. 8
CtRC 31 May 2019 C/81/D/22/2017 J.A.B. 8+20
CtRC 7 Feb. 2020 C/83/D/24/2017 M.A.B. 8+20
CtRC 28 Sep. 2020 C/85/D/26/2017 M.B.S. 8+20
CtRC 28 Sep. 2020 C/85/D/40/2018 S.M.A. 8+20
CtRC 29 Jan. 2021 C/86/D/63/2018 C.O.C. 8+12+20
CtRC 3 Feb. 2022 C/89/D/55/2018 E.H. a.o. 37
CtRC 4 Feb. 2022 C/89/D/73/2019 A.M.K. & S.K. 37
CtRC 28 Sep. 2020 C/85/D/56/2018 V.A. 3+12
See further: ¤ 2.3

impl. date 2 Sep. 1990
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*
art. 8: right to identity
art. 12: right to be heard
art. 37: torture or cruel treatment
Optional Communications Protocol that allows for individual complaints entered into force 14-4-2014

*

CRC Rights of the Child

art. 8
art. 12
art. 37

2.2 Asylum Procedure: Proposed Measures

nothing to report*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-153/21

2.3 Asylum Procedure: Jurisprudence

!!

2.3.1 CJEU Judgments on Asylum Procedure

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 33
CJEU 30 Nov. 2022, C-153/21 A. & B. / Ministre (LU)

withdrawn

*

*
Order refers to CJEU 1 Aug. 2022, C-720/20, 2022:603.*

case law sorted in alphabetical order

ref. from Tribunal Administratif, Luxembourg, 1 Mar. 2021

EU:C:2022:957

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-404/17!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 31(8)
CJEU 25 July 2018, C-404/17 A.

*

Article 31(8)(b) must be interpretedas not allowing an application for international protection to be regardedas
manifestlyunfoundedin a situation,in which,(1) it is apparentfrom theinformationon theapplicantÕscountryof origin
that acceptableprotection can be ensuredfor him in that country and, (2) the applicant has provided insufficient
information to justify the grant of internationalprotection,wherethe MS in which the applicationwas lodgedhasnot
adopted rules implementing the concept of safe country of origin.

*
ref. from FšrvaltningsrŠtten i Malmš, Sweden, 6 July 2017

EU:C:2018:588
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-216/22!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 33(2)+46

CJEU 8 Feb. 2024, C-216/22 A.A. / Bundesrepublik (DE)

*

Art. 33(2)(d) APD II mustbe interpretedas meaningthat any judgmentof the CJEU, including a judgmentwhich is
limited to interpretinga provisionof EU law alreadyin force at the time that a decisionon a previousapplicationwas
adopted,constitutesa new element,within the meaningof thoseprovisions,irrespectiveof the date on which it was
delivered, if it significantly adds to the likelihood of the applicant qualifying as a beneficiary of international protection.
Article 46(1)(a)(ii) mustbe interpretedas allowing Ð but not requiring Ð MSsto authorisetheir courts or tribunals,
wherethosecourtsor tribunals annul a decisionrejectinga subsequentapplicationas inadmissible,to rule themselves
on that application, without having to refer the examinationof that application back to the determiningauthority,
provided that those courts comply with the safeguards provided for by the provisions of Chapter II of that directive.

*
ref. from Verwaltungsgericht Sigmaringen, Germany, 22 Feb. 2022

EU:C:2024:122

AG 7 Sep. 2023 EU:C:2023:646

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-517/17!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 14(1)+34

CJEU 16 July 2020, C-517/17 Addis

*

Art. 14 and 34 APD II mustbe interpretedas precludingnational legislation under which failure to complywith the
obligationto givean applicantfor internationalprotectiontheopportunityof a personalinterviewbeforetheadoptionof
a decisionon thebasisof Art. 33(2)(a)of that directivedeclaringtheapplicationto beinadmissibledoesnot leadto that
decisionbeing annulled and the casebeing remitted to the determiningauthority, unlessthat legislation allows the
applicant, in the appealprocedureagainst that decision,to set out in personall of his or her argumentsagainst the
decisionin a hearingwhichcomplieswith theapplicableconditionsandfundamentalguaranteessetout in Art. 15 of that
directive, and those arguments are not capable of altering that decision.

*
ref. from Bundesverwaltungsgericht, Germany, 28 Aug. 2017

EU:C:2020:579

AG 19 Mar. 2020 EU:C:2020:225

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-585/16!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 46(3)+35(b)

CJEU (GC) 25 July 2018, C-585/16 Alheto

see also ¤ 1.3.1

*

*
Article 46(3) APD read in conjunctionwith Article 47 of the Charter, mustbe interpretedas meaningthat a court or
tribunal of a MS seisedat first instanceof an appealagainsta decisionrelating to an application for international
protectionmustexamineboth factsand pointsof law, suchas the applicability of Article 12(1)(a)of the Qualification
Directive to theapplicantÕscircumstances,which thebodythat took that decisiontook into accountor couldhavetaken
into account, and those which arose after the adoption of that decision.
Article 46(3) APD read in conjunction with Article 47 of the Charter, must be interpreted as meaning that the
requirementfor a full and ex nunc examinationof the facts and points of law may also concern the grounds of
inadmissibilityof theapplicationfor internationalprotectionreferredto in Article 33(2),wherepermittedundernational
law, and that, in the eventthat the court or tribunal hearing the appealplans to examinea ground of inadmissibility
which hasnot beenexaminedby the determiningauthority, it mustconducta hearingof the applicantin order to allow
that individual to expresshis or her point of view in personconcerningthe applicability of that ground to his or her
particular circumstances.
Article 46(3) APD read in conjunctionwith Article 47 of the Charter, mustbe interpretedas meaningthat it doesnot
establishcommonproceduralstandardsin respectof the powerto adopta newdecisionconcerningan applicationfor
internationalprotectionfollowing the annulment,by the court hearing the appeal,of the initial decisiontakenon that
application. However,the needto ensurethat Article 46(3) has a practical effectand to ensurean effectiveremedy
requiresthat, in theeventthat thefile is referredbackto thequasi-judicialor administrativebodyreferredto in Article 2
(f), a newdecisionmustbeadoptedwithin a short periodof timeandmustcomplywith theassessmentcontainedin the
judgment annulling the initial decision.
Article 35, first paragraph,point (b) APD, mustbe interpretedas meaningthat a personregisteredwith the United
NationsReliefandWorksAgencyfor PalestineRefugeesin theNearEast(UNRWA)must,if heor sheis a beneficiaryof
effectiveprotectionor assistancefrom that agencyin a third countrythat is not theterritory in whichheor shehabitually
residesbut which formspart of the area of operationsof that agency,be consideredas enjoyingsufficientprotectionin
that third country, within the meaning of that provision, when it:
Ð agreesto readmit the personconcernedafter he or she has left its territory in order to apply for international
protection in the European Union; and
Ðrecognisesthat protectionor assistancefrom UNRWAandsupportstheprinciple of non-refoulement,thusenablingthe
personconcernedto stayin its territory in safetyunderdignified living conditionsfor as long asnecessaryin viewof the
risks in the territory of habitual residence.

*

ref. from Administrativen sad Sofia-grad, Bulgaria, 18 Nov. 2016

EU:C:2018:584

AG 17 May  2018 EU:C:2018:327
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-564/21!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 23(1)+46(1-3)
CJEU 1 Dec. 2022, C-564/21 B.U.

*

Art. 23(1) and 46(1)+(3) APD II, read in conjunctionwith Art. 47 Charter mustbe interpretedas meaningthat theydo
not preclude a national administrative practice whereby the administrative authority which has decided on an
applicationfor internationalprotectionprovidestheapplicantÕsrepresentativewith a copyof theelectronicfile relating
to that application in the form of a series of separatefiles in PDF (Portable DocumentFormat) format, without
consecutivepagenumbering,and the structureof which can be viewedby meansof free softwarereadily accessibleon
the internet,provided,first, that that methodof disclosureguaranteesaccessto all the informationin the file relevantto
theapplicantÕsdefence,andon thebasisof whichthedecisionon that applicationwastaken,andthat,secondly,that that
methodof communicationoffers as faithful a representationas possibleof the structureand chronologyof that file,
subject to caseswhere public interest objectivesprevent the disclosure of certain information to the applicantÕs
representative.
Art. 11(1)APD II mustbe interpretedasmeaningthat a decisionon an applicationfor internationalprotectiondoesnot
needto besignedby theofficial of thecompetentauthoritywho took that decisionin order for it to beconsideredto be
communicated in writing within the meaning of that provision.

*
ref. from Verwaltungsgericht Wiesbaden, Germany, 14 Sep. 2021

EU:C:2022:951

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-297/17!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 52+33(2)

CJEU (GC) 19 Mar. 2019, C-297/17 Bashar Ibrahim a.o.

C-381/17 + C-319/17 + C-438/17

*

*
Art. 52 of APD II mustbeinterpretedasmeaningthat it permitsa MemberStateto providefor theimmediateapplication
of the provisionof national law transposingArt. 33(2)(a)of that directiveto applicationsfor asylumon which no final
decisionhasyet beenmade,which werelodgedbefore20 July 2015and beforethe entry into force of that provisionof
national law. However,Art. 52 of that directive, read in the light of, inter alia, Art. 33 thereof,precludessuch an
immediateapplicationin a situationwhereboththeapplicationfor asylumandthetakebackrequestwerelodgedbefore
the entry into force of APD II, in accordance with Art. 49 of Dublin III, still fall fully within the scope of Dublin II.
Art. 33 of APD II mustbe interpretedas meaningthat it is not a condition for MemberStatesto be able to reject an
applicationfor asylumasbeinginadmissibleunderArt. 33(2)(a)of thedirectivethat theymust,or mustbeable,to have
recourse, as the first resort, to the take charge or take back procedures provided for by Dublin III.
Art. 33(2)(a)of APD II mustbe interpretedasnot precludinga MemberStatefrom exercisingtheoptiongrantedby that
provisionto reject an applicationfor the grant of refugeestatusas beinginadmissibleon the groundthat the applicant
has been previously granted subsidiary protection by another Member State,where the living conditions that that
applicantcould be expectedto encounteras the beneficiaryof subsidiaryprotectionin that other MemberStatewould
not exposehim to a substantialrisk of sufferinginhumanor degradingtreatment,within the meaningof Art. 4 of the
Charter. The fact that the beneficiariesof such subsidiary protection do not receive, in that Member State, any
subsistenceallowance,or that suchallowanceastheyreceiveis markedlyinferior to that in otherMemberStates,though
theyare not treateddifferentlyfrom nationalsof that MemberState,can lead to the finding that that applicantwouldbe
exposedin that MemberStateto sucha risk only if the consequenceis that that applicantwould,becauseof his or her
particular vulnerability, irrespectiveof his or her wishesand personalchoices,be in a situation of extremematerial
poverty.
Art. 33(2)(a) of APD II mustbe interpretedas not precludinga MemberStatefrom exercisingthat option, wherethe
asylumprocedurein theotherMemberStatethat hasgrantedsubsidiaryprotectionto theapplicantleadsto a systematic
refusal, without real examination,to grant refugeestatus to applicants for international protection who satisfy the
conditions laid down in Chapters II and III of QD II.

*

ref. from Bundesverwaltungsgericht, Germany, 20 July 2017

EU:C:2019:219

AG 25 July 2018 EU:C:2018:617

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-269/18!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 46(8)
CJEU 5 July 2018, C-269/18 (PPU) C. a.o.

Order

*

*
TheReturnsDirectiveandtheProceduresDirectivemustbeinterpretedasmeaningthat a third-countrynational,whose
applicationfor internationalprotectionhasbeenrejectedat first instanceby the competentadministrativeauthority as
beingmanifestlyunfounded,cannotbedetainedwith a viewto his removal,in thecasewhere,in accordancewith Article
46(6) and (8) of the ProceduresDirective,he is lawfully authorisedto remainon the national territory until a decision
hasbeentakenon his action relating to the right to remainon that territory pendingthe ruling on the appealbrought
against the decision which rejected his application for international protection.

*

ref. from Raad van State, Netherlands, 19 Apr. 2018

EU:C:2018:544
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-406/22!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 37(1)

CJEU (GC) 4 Oct. 2024, C-406/22 C.V.

*

Art. 37 must be interpreted as :
* meaningthat a third countrydoesnot ceaseto fulfil thecriteria enablingit to bedesignatedasa safecountryof origin
on the sole ground that it invokesthe right to derogatefrom the obligations laid down by the Conventionfor the
Protectionof HumanRightsand FundamentalFreedoms,signedin Romeon 4 November1950,pursuantto art. 15 of
that convention;however,the competentauthoritiesof the MS which madesuchdesignationmustassesswhetherthe
conditions for the implementation of that right are such as to call that designation into question.
* precludinga third countryfrom beingdesignatedasa safecountryof origin wherecertainpartsof its territory do not
satisfy the material conditions for such designation, set out in Annex I to that directive.
Art. 46(3), read in the light of art. 47 of the Charter must be interpreted as:
* meaningthat, wherean action is brought beforea court or tribunal againsta decisionrejecting an application for
internationalprotection,examinedin the contextof the specialschemeapplicableto applicationslodgedby applicants
from third countriesdesignated,in accordancewith art. 37 of that directive,as safecountriesof origin, that court or
tribunal must,aspart of thefull andexnuncexaminationrequiredbyart. 46(3)of thatdirective,raise,on thebasisof the
information in the file and the information brought to its attentionduring the proceedingsbeforeit, a failure to have
regard to the material conditionsfor suchdesignation,set out in AnnexI to that directive,evenif that failure is not
expressly relied on in support of that action.

*
ref. from Krajsk!  soud v Brn", Czechia,

EU:C:2024:841

AG 30 May  2024 EU:C:2024:442

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-808/18!!

  Dir. 2013/32 Asylum Procedure II Art. 24(3)+43+46(5)

CJEU (GC) 17 Dec. 2020, C-808/18 Com. / Hungary

*
Hungary has failed to fulfil its obligations:
* in providing that applications for international protection from third-country nationals or statelesspersonswho,
arriving from Serbia,wish to access,in its territory, the international protectionprocedure,may be madeonly in the
transit zonesof Ršszke(Hungary) and Tompa(Hungary),while adoptinga consistentand generalisedadministrative
practice drastically limiting the number of applicants authorised to enter those transit zones daily;
* in establishinga systemof systematicdetentionof applicantsfor internationalprotectionin thetransit zonesof Ršszke
and Tompa,without observingthe guaranteesprovided for in Art 24(3) and 43 of APD II and Arts 8, 9 and 11 of
Reception Conditions Dir. II;
* in allowing the removalof all third-countrynationalsstayingillegally in its territory, with the exceptionof thoseof
themwho are suspectedof havingcommitteda criminal offence,without observingthe proceduresand safeguardslaid
down in Art. 5, 6(1), 12(1) and 13(1) Return Directive;
* in makingtheexerciseby applicantsfor internationalprotectionwhofall within thescopeof Art. 46(5)APD II of their
right to remain in its territory subject to conditions contrary to EU law.

*

EU:C:2020:1029

AG 25 June 2020 EU:C:2020:493

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-823/21!!
  Dir. 2013/32 Asylum Procedure II Art. 6
CJEU 22 June 2023, C-823/21 Com. / Hungary

*
TheCourt declaresthat by makingthe possibility,for certain third-countrynationalsor statelesspersonspresentin the
territory of Hungaryor at thebordersof that MemberState,of makingan applicationfor internationalprotectionsubject
to theprior lodgingof a declarationof intentat a Hungarianembassylocatedin a third countryandto thegrantingof a
travel document enabling them to enter Hungarian territory, Hungary has failed to fulfil its obligations under Art. 6.

*

EU:C:2023:504

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-429/15!!

interpr. of  Dir. 2005/85 Asylum Procedure I Art. 3

CJEU 20 Oct. 2016, C-429/15 Danqua

*

Theprinciple of effectivenessmustbe interpretedas precludinga national proceduralrule, suchas that at issuein the
main proceedings,which requires an application for subsidiaryprotection statusto be madewithin a period of 15
working daysof notification,by the competentauthority, that an applicantwhoseasylumapplicationhasbeenrejected
may make an application for subsidiary protection.

*
ref. from Court of Appeal, Ireland, 5 Aug. 2015

EU:C:2016:789

AG 29 June 2016 EU:C:2016:485

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-662/17!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 46(2)
CJEU 18 Oct. 2018, C-662/17 E.G.

*

The secondsubparagraphof Article 46(2) mustbe interpretedas meaningthat subsidiaryprotectionstatus,granted
under legislationof a MemberState,doesnot offer the Ôsamerights and benefitsas thoseofferedby the refugeestatus
under Union and national lawÕ,within the meaningof that provision, so that a court of that MemberStatemay not
dismissan appealbrought againsta decisionconsideringan application unfoundedin relation to refugeestatusbut
grantingsubsidiaryprotectionstatusasinadmissibleon thegroundsof insufficientintereston thepart of theapplicantin
maintainingthe proceedingswhereit is foundthat, under the applicablenational legislation,thoserights and benefits
afforded by each international protection status are not genuinely identical.
Suchan appealmaynot bedismissedasinadmissible,evenif it is foundthat, havingregardto theapplicantÕsparticular
circumstances,granting refugeestatus could not confer on him more rights and benefitsthan granting subsidiary
protectionstatus,in so far as the applicant doesnot, or has not yet, relied on rights which are grantedby virtue of
refugeestatus,but which are not granted,or are grantedonly to a limited extent,by virtue of subsidiaryprotection
status.

*
ref. from Vrhovno sodi#$e, Slovenia, 27 Nov. 2017

EU:C:2018:847
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-694/23!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. all Art.
CJEU 21 Feb. 2024, C-694/23 Edo

withdrawn

*

*
Referred to CJEU 22 Feb 2022, C-483/20, 2022:103.*

ref. from Verwaltungsgericht Sigmaringen, Germany, 17 Nov. 2023

EU:C:2024:196

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-133/06!!

interpr. of  Dir. 2005/85 Asylum Procedure I Art. 29+36

CJEU (GC) 6 May 2008, C-133/06 Eur. Parliament / Council EU

*
Under Article 202 EC, whenmeasuresimplementinga basic instrumentneedto be takenat Communitylevel, it is the
Commissionwhich, in the normal courseof events,is responsiblefor exercisingthat power.TheCouncil mustproperly
explain,by referenceto thenatureandcontentof thebasicinstrumentto beimplemented,whyexceptionis beingmadeto
that rule.
In that regard,thegroundssetout in recitals19 and24 in thepreambleto Directive2005/85on minimumstandardson
proceduresin MemberStatesfor granting and withdrawing refugeestatus,which relate respectivelyto the political
importanceof the designationof safecountriesof origin and to the potentialconsequencesfor asylumapplicantsof the
safethird countryconcept,are conduciveto justifying theconsultationof theParliamentin respectof theestablishment
of the lists of safecountriesand the amendmentsto be madeto them,but not to justifying sufficientlya reservationof
implementing powers which is specific to the Council.

*

EU:C:2008:257

AG 27 Sep. 2007 EU:C:2007:551

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-924/19!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. all Art.

CJEU (GC) 14 May 2020, C-924/19 (PPU) F.M.S. a.o.

*

(...) 2. Art. 33 of Dir. 2013/32mustbe interpretedas precludingnational legislation which allows an application for
internationalprotectionto berejectedasinadmissibleon thegroundthat theapplicantarrived on theterritory of theMS
concernedvia a Statein which that personwasnot exposedto persecutionor a risk of seriousharm,within themeaning
of the national provision transposing Art. 15 of Dir. 2011/95.
3. Dir. 2013/32,read in conjunctionwith Art. 18 of the Charter and the principle of sincerecooperationarising under
Art. (3) TEU mustbe interpretedas meaningthat, whenan application for asylumhasbeenthe subjectof a rejection
decisionthat wasconfirmedby a judicial decisionthat becamefinal beforethe incompatibilityof that rejectionwith EU
law wasfound,the determiningauthority,within the meaningof Art. 2(f) of Dir. 2013/32,is not requiredto re-examine
that applicationexofficio. Art. 33(2)(d)of Dir. 2013/32mustbe interpretedasmeaningthat theexistenceof a judgment
of the Court finding that national legislationwhich allows an applicationfor internationalprotectionto be rejectedas
inadmissibleon thegroundthat theapplicantarrived on theterritory of theMSconcernedvia a Statein whichheor she
wasnot exposedto persecutionor to a risk of seriousharmor in whicha sufficientdegreeof protectionis guaranteedis
incompatiblewith EU law constitutesa new elementrelating to the examinationof an application for international
protection, within the meaning of that provision. Furthermore, that provision is not applicable to a subsequent
application,within the meaningof Art. 2(q) of that directive,wherethe determiningauthority finds that the definitive
rejectionof theearlier applicationis contraryto EU law. Sucha finding mustnecessarilybemadeby that authoritywhen
that incompatibility arises from a judgment of the Court or was established, as an ancillary finding, by a national court.
(...) 5. Art. 43 of Dir. 2013/32mustbe interpretedas not authorising the detentionof an applicant for international
protection in a transit zone for a period of more than four weeks.
6. Art. 8 and 9 of Dir. 2013/33mustbe interpretedas precluding,first, an applicant for internationalprotectionbeing
detainedon thesolegroundthat heor sheis unableto providefor his or her needs;second,suchdetentiontakingplace
without a reasoned decision ordering the detention having first been adopted and without the necessityand
proportionality of sucha measurehavingbeenexamined;and, third, therebeingno judicial reviewof the lawfulnessof
the administrativedecision ordering the detentionof that applicant. Conversely,Art. 9 of that directive must be
interpretedasnot requiring MemberStatesto seta maximumperiodfor continuingdetentionprovidedthat their national
law guaranteesthat the detentionlastsonly so long as the groundon which it wasorderedcontinuesto apply and that
the administrative procedures linked with that ground are carried out diligently.
(...) 8. Theprinciple of primacyof EU law and the right to effectivejudicial protection,guaranteedby Article 47 of the
Charter of FundamentalRights of the EuropeanUnion, must be interpretedas requiring the national court, in the
absenceof a nationalprovisionprovidingfor judicial reviewof thelawfulnessof an administrativedecisionorderingthe
detentionof applicantsfor internationalprotectionor of third-countrynationalswhoseapplicationsfor asylumhavebeen
rejected,to declarethat it hasjurisdiction to rule on thelawfulnessof suchdetentionandpermit that court to releasethe
persons concerned immediately if it considers that such detention constitutes detention contrary to EU law.

*

ref. from Szegedi Kšzigazgat‡si Žs MunkaŸgyi B’r—s‡g, Hungary, 18 Dec. 2019

EU:C:2020:367

AG 23 Apr. 2020 EU:C:2020:294

* joined cases: C-924/19 + C-925/19

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-422/18!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 22+46
CJEU 27 Sep. 2018, C-422/18 (PPU) F.R.

*

EU law, in particular the provisionsof Directive 2013/32,read in the light of Article 47 of the Charter, must be
interpretedas not precluding national legislation, which provides for an appeal procedureagainst a first-instance
judgmentconfirminga decisionof the competentadministrativeauthority which rejectsan applicationfor international
protection,without granting it automaticsuspensoryeffect,but which allows the court which has handeddown that
judgmentto order, uponapplicationby the personconcerned,the suspensionof its enforcement,after havingassessed
whetheror not the groundsraisedin the appealbroughtagainstthat judgmentare well foundedbut not whetheror not
there is a risk of serious and irreparable damage for that applicant as a result of the enforcement of that judgment.

*
ref. from Tribunale di Milano, Italy, 28 June 2018

EU:C:2018:784
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-181/16!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 46

CJEU (GC) 19 June 2018, C-181/16 Gnandi

*

MemberStatesare entitledto adopta return decisionas soonas an applicationfor internationalprotectionis rejected,
provided that the return procedure is suspended pending the outcome of an appeal against that rejection.
MemberStatesare requiredto providean effectiveremedyagainstthedecisionrejectingtheapplicationfor international
protection,in accordancewith the principle of equalityof arms,which means,in particular, that all the effectsof the
return decisionmustbe suspendedduring the period prescribedfor lodging suchan appealand, if suchan appealis
lodged, until resolution of the appeal.

*
ref. from Conseil dÕEtat, Belgium, 31 Mar. 2016

EU:C:2018:465

AG 22 Feb. 2018 EU:C:2018:90

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-175/11!!

interpr. of  Dir. 2005/85 Asylum Procedure I Art. 23(3)+(4)+39

CJEU 31 Jan. 2013, C-175/11 H.I.D.

*

1. Article 23(3)and(4) mustbe interpretedasnot precludinga MSfrom examiningby wayof prioritised or accelerated
procedure,in compliancewith the basic principles and guaranteesset out in Chapter II of the Directive, certain
categoriesof asylumapplicationsdefinedon the basis of the criterion of the nationality or country of origin of the
applicant.
2. Article 39 mustbe interpretedas not precludingnational legislation,suchas that at issuein the main proceedings,
whichallowsan applicantfor asylumeitherto lodgean appealagainstthedecisionof thedeterminingauthoritybeforea
court or tribunal suchas the RefugeeAppealsTribunal (Ireland), and to bring an appealagainstthe decisionof that
tribunal beforea highercourt suchas theHigh Court (Ireland), or to contestthevalidity of that determiningauthorityÕs
decision before the High Court, the judgments of which may be the subject of an appeal to the Supreme Court (Ireland).

*
ref. from High Court, Ireland, 13 Apr. 2011

EU:C:2013:45

AG 6 Sep. 2012 EU:C:2012:541

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-540/17!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 33(2)(a)
CJEU 13 Nov. 2019, C-540/17 Hamed

*

Art. 33(2)(a) must be interpretedas precluding a MS from exercisingthe option under that provision to reject an
applicationfor internationalprotectionasbeinginadmissibleon thegroundthat theapplicanthasalreadybeengranted
refugeestatusby anotherMSwheretheliving conditionswhichtheapplicantcouldbeexpectedto encounterasa refugee
in that other MS would exposehim or her to a seriousrisk of suffering inhumanor degradingtreatmentwithin the
meaning of Art. 4 of the Charter.

*

ref. from Bundesverwaltungsgericht, Germany, 15 Sep. 2017

EU:C:2019:964

* joined cases: C-540/17 + C-541/17

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-364/22!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 33(2)(d)
CJEU 25 May 2023, C-364/22 J.B. a.o.

*

Art. 33(2)(d)mustbe interpretedasnot precludingtherejectionof a subsequentapplicationfor internationalprotection
as inadmissible irrespective of:
(i) the fact that the applicant returned to his or her country of origin after his or her application for international
protection was refused and before he or she made that subsequent application for international protection and
(ii) whether that return was voluntary or forced.
This Art. mustalso be interpretedas not precludinga MS from rejecting a subsequentapplication for international
protectionas inadmissiblewherethe decisionon the previousapplication did not concernthe granting of subsidiary
protectionstatus,but was adoptedfollowing an examinationof the existenceof groundsprohibiting removaland that
examination is comparable, in substance, to the examination carried out with a view to granting that status.

*
ref. from Verwaltungsgericht Minden, Germany, 7 June 2022

EU:C:2023:429

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-651/19!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 46
CJEU 9 Sep. 2020, C-651/19 J.P.

*

Art. 46 APD II readin thelight of Art. 47 of theCharter,mustbeinterpretedasnot precludinglegislationof a MSwhich
providesthat proceedingschallenginga decisiondeclaringa subsequentapplication for internationalprotectionto be
inadmissibleare subjectto a limitation period of 10 days,including public holidays,as from the dateof serviceof such
decision,evenwhere,whenthe applicantconcernedhasnot specifiedan addressfor servicein that MS, that serviceis
made at the head office of the national authority responsible for the examination of those applications, provided that:
(i) those applicants are informed that, where they have not specifiedan addressfor service for the purposesof
notificationof thedecisionconcerningtheir application,theywill bedeemedto havespecifiedan addressfor servicefor
those purposes at the head office of that national authority;
(ii) the conditionsfor accessof thoseapplicantsto that headoffice do not render receipt by thoseapplicantsof the
decisions concerning them excessively difficult,
(iii) genuineaccessto theproceduralsafeguardsgrantedto applicantsfor internationalprotectionby EU law is ensured
within such a period, and
(iv) the principle of equivalence is respected.
It is for the referring court to determinewhetherthe national legislationat issuein the main proceedingsmeetsthose
requirements.

*
ref. from Conseil d'ƒtat, Belgium, 2 Sep. 2019

EU:C:2020:681
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-564/18!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 33+46(3)

CJEU 19 Mar. 2020, C-564/18 L.H.

*

Art. 33 APD mustbe interpretedas precludingnational legislationpursuantto which an application for international
protectionmay be declaredinadmissiblewhenthe applicant has enteredthe territory of the MemberStateconcerned
through a Statewherehe is not exposedto persecutionor a risk of seriousharm, or in which a sufficientdegreeof
protection is guaranteed.
Art. 46(3)APD, in the light of Art. 47 Charter,mustbe interpretedasprecludingnational legislationwhichonly allows
for a period of eight daysto rule on an appealagainsta decisiondeclaringan applicationfor internationalprotection
inadmissible,sincethat court is not in a positionto guaranteewithin sucha period the effectivenessof the substantive
and procedural guarantees which EU law grants to the applicant.

*
ref. from F! v‡rosi Kšzigazgat‡si Žs MunkaŸgyi B’r—s‡g, Hungary, 7 Sep. 2018

EU:C:2020:218

AG 5 Dec. 2019 EU:C:2019:1056

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-921/19!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 40(2)

CJEU 10 June 2021, C-921/19 L.H. / Stscr (NL)

*

Art. 40(2)APD II, readin conjunctionwith Art. 4(2) QD II, mustbe interpretedasprecludingnational legislationunder
which any documentsubmittedby an applicant for international protection in supportof a subsequentapplication is
automaticallyconsiderednot to constitutea Ônewelementor findingÕ,within the meaningof that provision,whenthe
authenticity of that document cannot be established or its source objectively verified.
Art. 40 APD II, read in conjunctionwith Art. 4(1) and (2) of QD II, mustbe interpretedas meaning,first, that the
assessmentof the evidencesubmittedin supportof an applicationfor internationalprotectioncannotvary accordingto
whethertheapplicationis a first applicationor a subsequentapplicationand,second,that a MemberStateis requiredto
cooperatewith an applicantfor thepurposeof assessingtherelevantelementsof his or her subsequentapplication,when
that applicant submits, in support of that application, documents the authenticity of which cannot be established.

*
ref. from Rechtbank Den Haag (zp Den Bosch), Netherlands, 16 Dec. 2019

EU:C:2021:478

AG 11 Feb. 2021 EU:C:2021:117

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-8/20!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 33(2)(d)+33(2)(q)

CJEU 20 May 2021, C-8/20 L.R.

*

Art. 33(2)(d)APD II read in conjunctionwith Art. 2(q) thereof,mustbe interpretedas precludinglegislationof a MS
which providesfor the possibility of rejecting as inadmissiblean application for international protection,within the
meaningof Art. 2(b) of that directive,madeto that MSby a third-countrynationalor a statelesspersonwhoseprevious
applicationseekingthe grant of refugeestatus,madeto a third StateimplementingDublin III (in accordancewith the
Agreementbetweenthe EuropeanCommunityand the Republicof Icelandand the Kingdomof Norwayconcerningthe
criteria and mechanismsfor establishingthe Stateresponsiblefor examininga requestfor asylumlodgedin a Member
State or in Iceland or Norway), had been rejected by that third State.

*
ref. from Schleswig-Holsteinisches Verwaltungsgericht, Germany, 9 Jan. 2020

EU:C:2021:404

AG 18 Mar. 2021 EU:C:2021:221

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-72/22!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 6+7(1)

CJEU 30 June 2022, C-72/22 (PPU) M.A.

*

Art. 6+7(1) mustbe interpretedas precludingthe rules of a MS accordingto which, in the eventof a declarationof a
stateof war or a stateof emergencyor in theeventof theproclamationof an emergencysituationdueto a massiveinflux
of foreigners,third-countrynationalswhoare stayingillegally are effectivelydeprivedof thepossibilityof havingaccess,
in the territory of that Member State, to to the procedure for examining an application for international protection.
Art. 8 mustbe interpretedas meaningthat it precludesthe legislation of a MS accordingto which, in the eventof a
declarationof a stateof war or a stateof emergencyor in theeventof proclamationof an emergencysituationdueto a
massiveinflux of foreigners,an asylumseekermaybeplacedin detentionon thesolegroundthat he is illegally residing
in the territory of that Member State.

*
ref. from Lietuvos vyriausiasis administracinis teismas, Lithuania, 2 Feb. 2022

EU:C:2022:505

AG 2 June 2022 EU:C:2022:431

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-616/19!!

interpr. of  Dir. 2005/85 Asylum Procedure I Art. 25(2)

CJEU 10 Dec. 2020, C-616/19 M.S. a.o. / Justice (IE)

*

Art. 25(2) of Dir. 2005/85(AP I) mustbe interpretedas not precluding legislation of a MS which is subjectto Reg.
604/2013(Dublin III), but which is not boundby Dir. 2013/32(AP II), in accordancewith which an application for
internationalprotectionis consideredto beinadmissiblewheretheapplicantbenefitsfrom subsidiaryprotectionstatusin
another Member State.

*
ref. from High Court, Ireland, 16 Aug. 2019

EU:C:2020:1010

AG 3 Sep. 2020 EU:C:2020:648
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-406/18!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 46(3)

CJEU 19 Mar. 2020, C-406/18 P.G.

*

Art 46(3) APD in the light of Article 47 Charter mustbe interpretedas meaningthat it doesnot precludea national
provisionunderwhichjudgeshaveexclusivejurisdiction to annulbut not to amenddecisionsof thecompetentauthorities
in the field of internationalprotection.However,if thecaseis referredbackto thecompetentadministrativeauthority,a
newdecisionshouldbetakenwithin a shortperiodof timeconsistentwith theassessmentmadein thejudgmentannulling
thefirst decision.If, after a full andex-nuncexamination,a nationalcourt hasdecidedthat internationalprotectionmust
begrantedto theapplicant,but theadministrativeauthority subsequentlytakesa differentdecisionwithoutestablishing
anynewelementswhichwould justify a re-evaluationof theneedfor internationalprotectionof theapplicant,that court
must,if accordingto national law hedoesnot haveanymeansby whichhecanensurethat his decisionis compliedwith,
annul that decisionwhich doesnot correspondto his previousjudgmentand substituteit with his own judgmenton the
applicationfor internationalprotectionin that regard,settingaside,if necessary,thenationalprovisionprohibiting him
from doing so.
Art. 46(3)APD mustalsobeinterpretedasnot precludingnationallegislationgrantinga periodof sixtydaysto thecourt
to decidean appealagainsta decisionrejectingan applicationfor internationalprotection,providedthat that court is
able to ensure, within that period, the effectiveness of the substantive rules and of the procedural guarantees granted.

*
ref. from F! v‡rosi Kšzigazgat‡si Žs MunkaŸgyi B’r—s‡g, Hungary, 20 June 2018

EU:C:2020:216

AG 5 Dec. 2019 EU:C:2019:1055

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-753/22!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 33(2)(a)

CJEU (GC) 18 June 2024, C-753/22 Q.Y.

*

Art. 3(1) APD II mustbe interpretedasmeaningthat wherethecompetentauthorityof a MScannotexercisetheoption
availableto it underthelast of thoseprovisionsto rejectasinadmissiblean applicationfor internationalprotectionmade
by an applicant, to which another MS has already granted such protection, on accountof a seriousrisk that that
applicant will be subjected,in that other MS, to inhumanor degradingtreatment,within the meaningof art. 4 of the
Charter, that authority mustcarry out a new, individual, full and up-to-dateexaminationof that application in a new
internationalprotectionprocedureconductedin accordancewith Directives2011/95and2013/32.Within theframework
of that examination,that authority must neverthelesstake full account of the decision of that other MS to grant
international protection to that applicant and of the elements on which that decision is based.

*
ref. from Bundesverwaltungsgericht, Germany, 12 Dec. 2022

EU:C:2024:524

AG 25 Jan. 2024 EU:C:2024:82

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-720/20!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 33(2)(a)

CJEU (GC) 1 Aug. 2022, C-720/20 R.O.

see also under ¤ 3.3

*

*
Art. 33(2)(a)APD II mustbeinterpretedasmeaningthat it doesnot applyby analogyto an applicationfor international
protection lodgedby a minor in a MS where it is not that minor himselfor herself,but his or her parents,who are
beneficiaries of international protection in another MS.

*

ref. from Verwaltungsgericht Cottbus, Germany, 14 Dec. 2020

EU:C:2022:603

AG 24 Mar. 2022 EU:C:2022:199

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-497/21!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 33(2)(d)+2(q)
CJEU 22 Sep. 2022, C-497/21 S.I. & T.L.

*

Art. 33(2)(d) APD II, read in conjunctionwith Art. 2(q) thereofmustbe interpretedas precludinglegislation of a MS
other than the Kingdomof Denmarkwhich providesfor the possibilityof rejectingas inadmissible,in wholeor in part,
an applicationfor internationalprotectionwithin themeaningof Art. 2(b) of that directive,whichhasbeenmadeto that
MSby a nationalof a third countryor a statelesspersonwhosepreviousapplicationfor internationalprotection,madeto
the Kingdom of Denmark, has been rejected by the latter MS.

*
ref. from Verwaltungsgericht Schleswig-Holstein, Germany, 13 Aug. 2021

EU:C:2022:721

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-563/22!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 40(1)

CJEU 11 June 2024, C-563/22 S.N. & L.N.

*

Art. 40 APD II mustbe interpretedas meaningthat the authority ruling on the meritsof a subsequentapplication for
internationalprotectionis required to examinethe factual elementssubmittedin supportof that application, including
when those facts have already been assessedby the authority which definitively rejected a first application for
international protection.
See also ¤ 1 on Qualification.

*
ref. from Administrativen sad Sofia-grad, Bulgaria, 22 Aug. 2022

EU:C:2024:494

AG 11 Jan. 2024 EU:C:2024:33
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-348/16!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 12+14+31+46

CJEU 26 July 2017, C-348/16 Sacko

*

TheAsylumProceduresDirectivemustbeinterpretedasnot precludingthenationalcourt or tribunal hearingan appeal
againsta decisionrejectinga manifestlyunfoundedapplicationfor internationalprotectionfrom dismissingthe appeal
without hearing the applicant where the factual circumstancesleave no doubt as to whetherthat decisionwas well
founded,on condition that, first, during the proceedingsat first instance,the applicantwasgiven the opportunityof a
personalinterviewon his or her applicationfor internationalprotection,in accordancewith Article 14 of the directive,
and the report or transcript of the interview,if an interviewwasconducted,wasplacedon the case-file,in accordance
with Article 17(2)of thedirective,and,second,thecourt hearingtheappealmayorder that a hearingbeconductedif it
considersit necessaryfor thepurposeof ensuringthat thereis a full andexnuncexaminationof bothfactsandpointsof
law, as required under Article 46(3) of the directive.

*
ref. from Tribunale di Milano, Italy, 22 June 2016

EU:C:2017:591

AG 6 Apr. 2017 EU:C:2017:288

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-69/10!!

interpr. of  Dir. 2005/85 Asylum Procedure I Art. 39

CJEU 28 July 2011, C-69/10 Samba Diouf

*

On (1) the remedyagainstthedecisionto dealwith theapplicationunderan acceleratedprocedureand (2) the right to
effective judicial review in a case rejected under an accelerated procedure.
Art. 39 doesnot imply a right to appealagainst the decisionto assessthe application for asylumin an accelerated
procedure,providedthat thereasonswhich led to this decisioncanbesubjectto judicial reviewwithin theframeworkof
the appeal against the rejection of the asylum claim.

*
ref. from Tribunal Administratif, Luxembourg, 5 Feb. 2010

EU:C:2011:524

AG 1 Mar. 2011 EU:C:2011:102

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-755/19!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 46
CJEU 11 Feb. 2021, C-755/19 T.H.C.

*

Art. 46, read read in conjunctionwith Art. 47 of the Charter,mustbe interpretedas meaningthat it doesnot preclude
national regulationssubmittingan appealagainsta decisionof inadmissibilityof a subsequentrequest.of international
protection to a five-day foreclosureperiod, including public holidays, when the applicant concernedis placed in
detention,provided,on the one hand, that the principle of equivalenceis respectedand, on the other hand, that the
effectiveaccessof applicantsplacedin detentionto the proceduralguaranteesgrantedto applicantsfor international
protection by Union law be ensured within such a period.

*
ref. from Conseil d'ƒtat, Belgium, 15 Oct. 2019

EU:C:2021:143

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-239/14!!

interpr. of  Dir. 2005/85 Asylum Procedure I Art. 39

CJEU 17 Dec. 2015, C-239/14 Tall

*

Art. 39 of Directive 2005/85/EC,read in the light of Art. 19(2) and 47 of the Charter of FundamentalRights,mustbe
interpretedasnot precludingnational legislationwhichdoesnot confersuspensoryeffecton an appealbroughtagainsta
decision, such as the one at issue in the main proceedings, not to further examine a subsequent application for asylum.

*
ref. from Tribunal du Travail de Li•ge, Belgium, 14 May 2014

EU:C:2015:824

AG 3 Sep. 2015 EU:C:2015t:531

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-556/17!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 46(3)

CJEU (GC) 29 July 2019, C-556/17 Torubarov

*

Art. 46(3) of APD II mustbe interpretedas meaningthat, wherea first-instancecourt or tribunal has found Ñ after
making a full and ex nunc examinationof all the relevant elementsof fact and law submittedby an applicant for
internationalprotectionÑ that, underthecriteria laid downby QualificationDirectiveII (2011/95),that applicantmust
begrantedsuchprotectionon thegroundthat heor sherelied on in supportof his or her application,but after whichthe
administrativeor quasi-judicialbodyadoptsa contrarydecisionwithoutestablishingthat newelementshavearisenthat
justify a new assessmentof the international protectionneedsof the applicant, that court or tribunal mustvary that
decisionwhichdoesnot complywith its previousjudgmentandsubstituteits owndecisionfor it as to theapplicationfor
internationalprotection,disapplyingasnecessarythenational law that wouldprohibit it from proceedingin that way.In
September 2019 Torubarov was granted refugee status by the Court of PŽcs.

*
ref. from PŽcsi Kšzigazgat‡si Žs MunkaŸgyi B’r—s‡g, Hungary, 22 Sep. 2017

EU:C:2019:626

AG 30 Apr. 2019 EU:C:2019:339
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http://curia.europa.eu/juris/liste.jsf?language=en&num=T-600/21!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 2(f)+4+6+8+31
CJEU 6 Sep. 2023, T-600/21 W.S. / Frontex

*
Thecaseconcernsa numberof Syrianswhowantedto apply for asylumon the islandMilos (in Greece).However,after
their registrationby theGreekauthorities,theywereput on a planeto Turkey.Sincetheflight to Turkeywasa so-called
joint operationby Greeceand Frontex,the applicantssuedFrontex.Thequestionfor the GeneralCourt to answerwas
whetherFrontex was liable for the damagescausedby this expulsionof asylumseekers.In short, the GeneralCourt
reasonedthat thedecisionon theasylumclaim is not a responsibilityof Frontexbut of theMSinvolved,i.e. Greece.Asa
result,Greeceshouldbe held accountableand not Frontex,which role wasonly to providetechnicalsupport.Thus,the
case was dismissed by the General Court.
Themainerror in thejudgmentof theGeneralCourt is that it confusesliability with causation.FrontexandGreeceboth
causedthe harm by the expulsion.Whetheroneof them,or both are liable for the damageis a differentquestion.The
GeneralCourt, however,assumed,wrongly (par. 66), that Frontexcouldnot havecausedthedamagebecauseit hadno
competence.Apart from the fact that Frontexcan be held liable for all kindsof behaviour,as is mentionedin several
articles in the FrontexRegulation(I and II), there is no generalrule which excludesliability if there is anotherparty
involved.It is exactlythe other way around: both parties(i.e. Greeceand Frontex)can both be held wholly liable and
thereis no mandatoryrule that prescribeswhichof thesepartiesshouldbesuedfirst. I wouldlike to refer to thethorough
analysisat <europeanlawblog.eu>by GarethDavies,professorof EuropeanLaw at Vrije Universiteitin Amsterdam.He
concludesthat the GeneralCourtÕsreasoningis wrong and that ÒTheCourt of Justicemustnow sort out this messon
appealÓ.

*

EU:T:2023:492

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-180/17!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 46

CJEU 26 Sep. 2018, C-180/17 X. & Y.

*

Appealsagainst judgmentsdeliveredat first instanceupholdinga decisionrejecting an application for international
protectionand imposingan obligation to return, doesnot conferon that remedyautomaticsuspensoryeffectevenin the
case where the person concerned invokes a serious risk of infringement of the principle of non-refoulement.

*
ref. from Raad van State, Netherlands, 7 Apr. 2017

EU:C:2018:775

AG 24 Jan. 2018 EU:C:2018:34

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-175/17!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 9

CJEU 26 Sep. 2018, C-175/17 X.

*

Appealsagainst judgmentsdeliveredat first instanceupholdinga decisionrejecting an application for international
protectionand imposingan obligation to return, doesnot conferon that remedyautomaticsuspensoryeffectevenin the
case where the person concerned invokes a serious risk of infringement of the principle of non-refoulement.

*
ref. from Raad van State, Netherlands, 6 Apr. 2017

EU:C:2018:776

AG 24 Jan. 2018 EU:C:2018:34

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-18/20!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 40(2)+40(3)
CJEU 9 Sep. 2021, C-18/20 X.Y. / Bundesambt (AT)

*

(1) Art. 40(2)and(3) mustbeinterpretedasmeaningthat theconceptof Ônewelementsor findingswhichhavearisenor
havebeensubmittedby the applicantÕ,within the meaningof that provision, includeselementsor findingswhich have
arisenafter thedefinitiveterminationof theprocedurerelatedto thepreviousapplicationfor internationalprotection,as
well as elements or findings that existed before the termination of the procedure but which the applicant has not invoked.
(2) Art. 40(3) mustbe interpretedas meaningthat the examinationof the substanceof a subsequentapplication for
internationalprotectionmaytakeplacein thecontextof the reopeningof theprocedurerelating to the first application,
providedthat the rules laid down for suchreopeningare in accordancewith ChapterII of Directive 2013/32and the
submission of that request is not made subject to the observance of time limits.
(3) Art. 40(4) mustbe interpretedas meaningthat a MS which hasnot adoptedspecificactstransposingthat provision
may not refuseto review the substanceof a subsequentapplication under the generallyapplicable rules of national
administrativelaw, wherethe newelementsor findings relied on in supportof that requestalreadyexistedduring the
proceeding related to the previous request and were not submitted in that proceeding through the applicant's own fault.

*
ref. from Verwaltungsgerichtshof, Austria, 18 Dec. 2019

EU:C:2021:710

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-489/24!!

2.3.2 CJEU pending cases on Asylum Procedure

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 31(3)(b)
CJEU C-489/24 Safita

*

On the extension of the maximum term to decide a case.*
ref. from Raad van State, Netherlands, 10 July 2024

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-610/23!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 32
CJEU C-610/23 Al Nasiria

*

On the issuewhetherGreekproceduralrules are compatiblewith Union law. Greekdomesticlaw allows to reject an
applicationfor internationalprotectionasmanifestlyunfoundedif theapplicantdoesnot appearin personat thehearing
of the appeal.However,Art. 32 APD II prescribesthat an application mustbe examinedon its merits, which is not
possible if the applicant does not appear in person.

*
ref. from Dioikitiko Protodikeio Thessalonikis, Greece, 30 June 2023
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-50/24!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 31+43
CJEU C-50/24 Danane a.o.

*

On border procedure.*

ref. from Conseil du contentieux, , 26 Jan. 2024
* joined cases: C-50/24 + C-51/24, C-52/24, C-53/24, C-54/24

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-288/23!!
interpr. of  Reg. 604/2013 Dublin III Art. 3(1)
CJEU C-288/23 El Baheer

*

On border checks.*
ref. from Verwaltungsgericht Stuttgart, Germany, 3 May 2023

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-134/23!!

interpr. of  Dir. 2013/32 Asylum Procedure II Art. 38

CJEU C-134/23 Elliniko Symvoulio

*
On the meaningof the conceptof a safethird country.TheAG concludesthat it doesnot precludenational legislation
designatinga third country as generallysafe for certain categoriesof applicantsfor international protectionwhere,
notwithstandingits legal obligation, that country has generally suspendedthe admissionor readmissionof those
applicants and there is no foreseeable prospect of a change in that position.
However,it precludesnational legislationproviding for the adoptionof a decisionthat an applicationfor international
protectionis inadmissiblepursuantto the conceptof Ôsafethird countryÕwhere,from the time whenthe application is
examined, the Member State is certain that the third country concerned will not permit the applicant to enter its territory.

*

AG 13 June 2024 EU:C:2024:494

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-662/23!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 31(3)(b)
CJEU C-662/23 Izmir

*

On the extension of the time limit of 6 months.*
ref. from Raad van State, Netherlands, 9 Nov. 2023

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-656/23!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 6
CJEU C-656/23 Karaman

*

On the starting date of a residence permit.*
ref. from Rechtbank Den Haag (zp Haarlem), , 7 Nov. 2023

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-431/24!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 23(1)
CJEU C-431/24 Multan

*

On limited access by the judge of confidential information.*
ref. from Rechtbank Den Haag (zp Roermond), Netherlands, 20 June 2024

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-388/24!!
interpr. of  Dir. 2013/32 Asylum Procedure II Art. 31
CJEU C-388/24 Oguta

*

On border procedure*
* joined cases: C-388/24 + C-389/24

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2255798/16%22%5D%7D!!

2.3.3 ECtHR Judgments on Asylum Procedure and Degrading Treatment (Art. 3, 13)

no violation of ECHR: 4 (Prot. 4)
ECtHR 5 Apr. 2022, 55798/16 A.A. v MK

*
ThecaseconcernstheapplicantsÕallegationof a pushbackto Greeceby thepoliceandarmyafter theyillegally crossed
into theterritory of North Macedonia,againstthebackgroundof themigrantcrisis in 2016.Theywerepart of two large
groupsof refugeeswhohad left a campin theborder townof Idomeni,Greece,on 14 March 2016to join whatbecame
knownas ÒtheMarch of HopeÓ,wadingacrossa river to enter the territory of North Macedonia.Relyingon Art. 4 of
ProtocolNo.4 (prohibition of collectiveexpulsion)andArt. 13 (right to an effectiveremedy)of theECHR,theapplicants
complainof their collectivedeportation(pushbacks),without an individual assessmentof their casesor opportunityto
oppose it.
Importantis theconsiderationof theECtHR(123) that: "it wasin fact theapplicantswhoplacedthemselvesin jeopardy
by participating in the illegal entry onto Macedonianterritory. (...) They did not make use of the existing legal
proceduresfor gaining lawful entry to Macedonianterritory in accordancewith the provisionsof the relevantdomestic
law concerningthe crossingof borders(...). Consequently,in accordancewith its settledcase-law,the Court considers
that the lack of individual removaldecisionscan be attributed to the fact that the applicants,if they indeedwishedto
assertrights underthe Convention,did not makeuseof the official entry proceduresexistingfor that purpose,and was
thus a consequence of their own conduct.

*

CE:ECHR:2022:0405JUD005579816
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2242907/17%22%5D%7D!!
violation of ECHR: 3+13+4 (Prot. 4)
ECtHR 30 June 2022, 42907/17 A.B. a.o. v PL

*

Thesecasesare aboutthepushbackof asylumseekersat theBelarus-Polishborder.TheECtHRdeclaresunanimouslya
violation of Art. 3 becauseof therefusalof borderguardsto receiveasylumapplications,exposestheapplicantsto a risk
of chain-refoulementto theri country of origin and inhumanand degradingtreatmentand torture. The ECtHR has
already found in similar circumstancesthat the decisionsto refuseapplicantsentry into Poland issuedat the border
checkpointsconstitutedan ÒexpulsionÓwithin themeaningof Art. 4 Prot. 4. In addition,theECtHRhasalreadyheldthat
an appealagainsta refusalof entryanda further appealto theadministrativecourtswerenot effectiveremedieswithin
the meaning of the Convention because they did not have automatic suspensive effect.
Finally, the Court notesthat, despitethe indication of an interim measure,the applicantswere turned away from the
checkpointnot only on the day on which the measurewasindicatedbut also on anotheroccasion,on 19 June2017.It
shouldbe notedthat on that occasionthe applicantswerecarrying with thema copyof a letter informing themof the
indication of an interim measure in respect of their case.
Subsequently, Poland has failed to discharge its obligations under Article 34 of the Convention.

*

CE:ECHR:2022:0630JUD004290717

* joined cases: 42907/17, 39028/17

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%226528/11%22%5D%7D!!
violation of ECHR: 13
ECtHR 22 Apr. 2014, 6528/11 A.C. a.o. v ES

*
Theapplicantswere30 asylumseekersof Sahrawiorigin, claiming that their return to Moroccowould exposethemto
therisk of inhumananddegradingtreatmentin reprisal of their participation in theGdeimIzik campin WesternSahara
which they had fled upon its dismantling by Moroccan police.
Theapplicantshadappliedfor judicial reviewof therejectionby theSpanishMinistry of theInterior of their applications
for internationalprotection.As theyhad appliedfor the stayof executionof the orders for their deportation,the court
(AudienciaNacional)had provisionallysuspendedthe removalprocedurefor the first 13 applicants,and the following
dayrejectedtheapplicationsfor stayof execution.Likewise,thedecisionsto reject theapplicationsfor stayof execution
of the other 17 applicantsÕdeportationorders had beenadoptedvery shortly after the provisional suspension.The
appeals on the merits of the asylum applications were still pending before the Spanish courts.
TheECtHRreiteratedits previousconsiderationsof the necessityof automaticsuspensionof the removalin order for
appealsto complywith the requirementof effectivenessof the remedyunderart. 13 in casespertainingto Arts. 2 or 3.
Even while recognisingthat acceleratedproceduresmay facilitate the processingof asylumapplications in certain
circumstances,theCourt held that in this caserapidity shouldnot beachievedat theexpenseof theeffectiveprocedural
guaranteesprotectingthe applicantsagainstrefoulementto Morocco.As the applicantshad not had the opportunityto
provideany further explanationson their cases,and their applicationsfor asylumdid not in themselveshavesuspensive
effect,the Court founda violation of Art. 13 takentogetherwith Arts. 2 and 3. Accordingto Art. 46 ECHRthe Court
statedthat Spainwasto guarantee,legally andmaterially,that theapplicantswouldremainwithin its territory pendinga
final decision on their asylum applications.

*

CE:ECHR:2014:0422JUD000652811

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2239034/12%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 15 Mar. 2018, 39034/12 A.E.A. v GR

*
Violation of ECHR art. 13 in conjunctionwith art. 3, due to deficienciesin the Greeksystemfor examiningasylum
applications.The applicant was a Sudanesenational who had beenissuedwith an automaticexpulsionorder on his
arrival in Greece in 2009. He had been prevented from having access to the asylum procedure until 2012.
No violation of art. 3 on account of the applicantÕsliving conditions, primarily becausehe had not requested
accommodation or material or financial assistance upon submission of his asylum application.

*

CE:ECHR:2018:0315JUD003903412

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2229094/09%22%5D%7D!!
no violation of ECHR: 13
ECtHR 5 July 2016, 29094/09 A.M. v NL

*
No violation of art. 13 in conjunctionwith art. 3 dueto theabsenceof a secondlevelof appealswith suspensiveeffectin
asylum cases. No violation of ECHR art. 3 in case of deportation to Afghanistan.
TheCourt reiteratedthat wherea complaintconcernsrisk of treatmentcontrary to art. 3, theeffectivenessof theremedy
for thepurposesof art. 13 requiresimperativelythat thecomplaintbesubjectto independentandrigorousscrutinyby a
nationalauthorityandthat this remedyhasautomaticsuspensiveeffect.Therefore,therequirementsof art. 13 musttake
the form of a guaranteeand not of a merestatementof intent or a practical arrangement.Sinceappealto the Regional
Court in the Netherlandshasautomaticsuspensiveeffect,and giventhe powersof this appealcourt in asylumcases,a
remedy complying with these requirements had been at the applicantÕs disposal.
The samerequirementsapply whenconsideringthe questionof effectivenessin the contextof exhaustionof domestic
remediesunderart. 35(1).A further appealto theAdministrativeJurisdictionDivision couldthereforenot beregardedas
an effectiveremedythat mustbe exhaustedfor the purposesof art. 35(1). At the sametime, however,art. 13 doesnot
compelStatesto setup a secondlevelof appealwhenthefirst levelof appealis in compliancewith theabovementioned
requirements. Thus, art. 13 had not been violated.

*

CE:ECHR:2016:0705JUD002909409

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2230471/08%22%5D%7D!!
violation of ECHR: 13
ECtHR 22 Sep. 2009, 30471/08 Abdolkhani v TR

*
Holding a violation of Art. 13 in relation to complaintsunderArt. 3. Thenotion of an effectiveremedyunderArt. 13
requiresindependentand rigorous scrutinyof a claim to risk of refoulementunderArt. 3, and a remedywith automatic
suspensive effect.

*

CE:ECHR:2009:0922JUD003047108
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2246454/11%22%5D%7D!!
violation of ECHR: 3
ECtHR 31 May 2018, 46454/11 Abu Zubaydah v LT

*

Violation of arts. 2, 3, 5, 6, 8 and 13 as well as Protocol no. 6 in connectionwith the respondentstatesÕinvolvementin
CIA secret detainee programme.The applicants had been kept in secret detention in Lithuania and Romania,
respectively,asÔhigh-valuedetaineesÕundertheCIA Ôwaron terrorÕ,subsequentto periodsof incommunicadodetention
in PolandandothercountrieshostingCIA detentionfacilities (see:AbuZubaydahv. Poland,24 July 2014,7511/13,and
Al Nashiri v. Poland,24 July 2014,28761/11).Theyare nowbeingheldin theUSinternmentfacility at Guant‡namoBay
Naval Base.

*

CE:ECHR:2018:0531JUD004645411

* joined cases: 46454/11, 33234/12

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2259435/17%22%5D%7D!!
violation of ECHR: 3+2
ECtHR 2 Feb. 2023, 59435/17 Alhowais v HU

*
Violation of Arts. 2 and 3 (procedural) due to the lack of an effectiveinvestigationinto Hungarian border guardsÕ
allegedforcible return (push-back)of theapplicantandother individualsto Serbiawhentheyhadcrosseda borderriver
in their attemptto enterHungary.Violation of ECHRart. 2 (in its substantiveaspect)dueto theHungarianauthoritiesÕ
failure to dischargetheir positiveobligation to protect life, resulting in the applicantÕsbrother drowningin the border
river.
No substantiveviolation of ECHRart. 3 dueto insufficientevidenceof allegeduseof physicalforce by police officers
against the applicant.

*

CE:ECHR:2023:0202JUD005943517

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%223566/16%22%5D%7D!!
violation of ECHR: 2
ECtHR 16 Jan. 2024, 3566/16 Alkhatib a.o. v GR

*
Violation of art. 2 under both the procedural and the substantiveaspectdue to the GreekcoastguardÕsfiring shots
againsta motorboattransportingpersonsirregularly towardsGreece,therebyseriouslyinjuring two Syrian nationals
amongwhomonelater died. TheECtHRfoundnumerousshortcomingsin the GreekauthoritiesÕinvestigationinto the
incident,andfurther foundthecoastguardto haveusedexcessiveforcein thecontextof unclearregulationson theuseof
firearms.

*

CE:ECHR:2024:0116JUD000356616

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2216026/12%22%5D%7D!!
violation of ECHR: 3
ECtHR 5 June 2018, 16026/12 Amerkhanov v TR

*

Violation of arts. 3, 5 and 13. The applicantswere Kazakhstaninationalswho had beendeportedfrom Turkeyupon
rejection of their asylumapplications.While the former had beenconsidereda security risk in Turkey, the Kazakh
authorities had requested the extradition of the latter on terrorism-related charges.
TheCourt held that both deportationshad beenin violation of art. 3 dueto the absenceof an adequateexaminationby
theTurkishauthoritiesof theclaimsthat theapplicantswould facea real risk of treatmentcontrary to art. 3 if deported
to Kazakhstan.Againstthebackgroundof the failure to fulfill theproceduralobligationsunderart. 3, theCourt deemed
it unnecessary to examine the complaints under art. 13 concerning the deportation.
Art. 3 had also beenviolated on accountof the conditionsof the applicantsÕdetentionat the Kumkapi ForeignersÕ
Removal Centre, and art. 13 was violated due to the absence of effective remedies in this regard.

*

CE:ECHR:2018:0605JUD001602612

* joined cases: 16026/12, 69929/12

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2224917/15%22%5D%7D!!
no violation of ECHR: 4 (Prot. 4)
ECtHR 24 Mar. 2020, 24917/15 Asady a.o. v SK

referral to Grand Chamber rejected on 12 Oct. 2020
*
*

Thecaseconcernedtheexpulsionof 19 applicantsto Ukraineby theSlovakianpolice.Theapplicantswerefoundhidden
in a truck by theSlovakBorder.TheCourt examinedthecomplaintsof only sevenof theapplicants,striking thecaseout
of its list in respectof the others.It foundin particular that despiteshort interviewsat the police station,theyhad been
given a genuinepossibility to draw the authoritiesÕattentionto any issuewhich could haveaffectedtheir statusand
entitledthemto remainin Slovakia.Their removalhadnot beencarried out withoutanyexaminationof their individual
circumstances.

*

CE:ECHR:2020:0324JUD002491715

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2243987/16%22%5D%7D!!
violation of ECHR: 3
ECtHR 17 Nov. 2020, 43987/16 B. & C. v CH

*

Theapplicantsare GambianandSwissnationals,respectively.Theywerein a registeredsame-sexpartnership.Thefirst
applicanthasbeenliving in Switzerlandsince2008.He was refusedasylumand, subsequently,a residencepermit on
groundsof his registeredpartnership,andwasorderedto leavethecountry.Theapplicantsappealedunsuccessfully.The
secondapplicantdied in 2019.TheCourt concludesunanimouslythat deportationwithout a fresh assessmentof risks
would constitute a violation.

*

CE:ECHR:2020:1117JUD004398716

* joined cases: 43987/16, 889/19

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2211981/15%22%5D%7D!!
violation of ECHR: 3
ECtHR 13 Oct. 2016, 11981/15 B.A.C. v GR

art. 8+13
*
*

Thecaseconcerneda TurkishKurdish asylum-seekerwaiting for a decisionfrom the authoritiessince2002.TheCourt
foundin particular that thefailure by theauthoritiesto determinetheapplicantÕsasylumapplicationfor a periodof more
than 14 yearswithout any justification had breachedthe positiveobligations inherent in his right to respectfor his
private life (Art. 8). Furthermore,while waiting for a decisionon his asylumapplication, the applicantÕslegal status
remaineduncertain,thusputting him in dangerof beingreturnedto Turkey,wheretherewasa substantialrisk that he
might be subjected to treatment breaching Art. 3 of the Convention.

*

CE:ECHR:2016:1013JUD001198115
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2214820/19%22%5D%7D!!
violation of ECHR: 2+3
ECtHR 21 Mar. 2024, 14820/19 B.S. v TR

*
Violation if the applicant asylumseekerwere to be returned to Iran without an ex nunc assessmentby the Turkish
authoritiesof her allegedreligious conversionand the consequencesarising therefrom.The Turkish authoritieswere
considerednot to haveassessedwhethertheapplicanthadsufficientlydemonstratedthat removalto Iran in thecontextof
her conversionmeritedassessment,nor had theycarried out rigorous scrutinyof her argumentthat shewould facerisk
of ill-treatment.

*

CE:ECHR:2024:0321JUD001482019

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2260990/14%22%5D%7D!!
violation of ECHR: 3
ECtHR 26 Jan. 2023, 60990/14 B.Y. v GR

*
Ineffectiveinvestigation(violation Art. 3 procedural) into the applicant Turkish nationalÕscomplaintsover being ill-
treatedby the Greekauthoritiesand over his inability to lodge an asylumapplication to the Greekauthoritiesbefore
beingremovedto Turkey.No violation of art. 3 (treatment)dueto his allegedill-treatmentby theGreekauthorities;and
no violation of Art. 5(1).

*

CE:ECHR:2023:0126JUD006099014

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2213284/04%22%5D%7D!!
violation of ECHR: 3
ECtHR 8 Nov. 2005, 13284/04 Bader v SE

*
Asylumseekerheldto beprotectedagainstrefoulementdueto a risk of flagrant denialof fair trial that mightresult in the
deathpenalty;suchtreatmentwould amountto arbitrary deprivationof life in breachof Art 2; deportationof both the
asylum seeker and his family members would therefore give rise to violations of Art 2 and 3.

*

CE:ECHR:2005:1108JUD001328404

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2225894/94%22%5D%7D!!
no violation of ECHR: 3
ECtHR 19 Feb. 1998, 25894/94 Bahaddar v NL

*
Althoughprohibition of ill-treatment containedin Art 3 of Conventionis also absolutein expulsioncases,applicants
invokingthis Art are not dispensedasa matterof coursefrom exhaustingavailableandeffectivedomesticremediesand
normally complying with formal requirements and time-limits laid down by domestic law.
In the instant caseapplicant failed to comply with time-limit for submittinggroundsof appeal (failed to request
extensionof time-limit even though possibility open to him) no special circumstancesabsolving applicant from
compliance(evenafter time-limit hadexpiredapplicanthadpossibilityto lodgefreshapplicationsto domesticauthorities
either for refugeestatusor for residencepermit on humanitariangrounds)Court notesat no stageduring domestic
proceedings was applicant refused interim injunction against expulsion. Thus, no imminent danger of ill-treatment.

*

CE:ECHR:1998:0219JUD002589494

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2247232/17%22%5D%7D!!
ECHR: 3

ECtHR 10 July 2018, 47232/17 Basra v BE
*

An asylumseekerÕsappealhadbeendismissedby theBelgianCouncil for Alien Law Litigation dueto inadmissibilityof
evidencehehadprovidedrelating to this affiliation with theAhmadiyyacommunityin Pakistan.TheBelgiangovernment
madea unilateral declarationto the Court guaranteeingthat the authoritieswould examinehis newasylumapplication
with a view to redressof the apparentlack of effectiveremedy.Althoughthis declarationdid not clearly recognisea
violation of ECHRart. 13, theCourt foundno reasonto doubtits seriousandmandatorynature.Astherewasno longer
any risk of expulsionof theapplicanton thebasisof thecontestedappealsdecision,theCourt did not find it justified to
pursue the examination of the case. Subsequently, the application was struck out of the list of cases.

*

CE:ECHR:2018:0710JUD004723217

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%22246/07%22%5D%7D!!
violation of ECHR: 3
ECtHR 24 Feb. 2009, 246/07 Ben Khemais v IT

*
Violation of Art 3 due to deportationof the applicant to Tunisia. ÔDiplomaticassurancesÕallegedby the respondent
Governmentcouldnot be relied upon.Violation of Art 34 as thedeportationhadbeencarried out in spiteof an ECtHR
decision issued under Rule 39 of the Rules of Court.

*

CE:ECHR:2009:0224JUD000024607

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2237726/21%22%5D%7D!!
violation of ECHR: 3
ECtHR 7 Sep. 2023, 37726/21 CompaorŽ v FR

*
The case concernedthe extradition of the applicant to Burkina Faso, where he faced criminal prosecutionfor
Òincitementto murderÓan investigativejournalist and the threemenaccompanyinghim. Theapplicantis thebrotherof
Mr BlaiseCompaorŽand wasoneof his closeadviserswhenhis brother held the office of Presidentof the Republicof
BurkinaFasobetween1991and2014,whenhewasforcedto resignasa resultof a popularuprising.TheECtHRfound
that since,at the time of the presentruling, the domesticauthoritieshad failed to takeaccountof the newpolitical and
constitutionalcontextin theStaterequestingextradition,and in particular to considerwhethertheassuranceson which
the decisionsto grant extraditionhad beenbasedremainedbinding on the Burkinab• State,it wasnot satisfiedthat the
risk allegedby the applicant of being subjectedto treatmentcontrary to Art. 3 had beenruled out in the extradition
proceedingsat present.Thiswastrue with regardbothto therisk that theapplicantmightnot bedetainedin theward of
OuagadougouPrison reservedfor public figures and to the risk that he might be sentencedto life imprisonmentin
Burkina Faso without any possibility of release.

*

CE:ECHR:2023:0907JUD003772621

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2251564/99%22%5D%7D!!
violation of ECHR: 13
ECtHR 5 Feb. 2002, 51564/99 Conka v BE

*
Thedetentionof rejectedRomaasylumseekersbeforedeportationto Slovakiaconstituteda violation of Art 5. Dueto the
specific circumstancesof the deportation the prohibition against collective expulsionunder Protocol 4 Art 4 was
violated; the procedurefollowedby the Belgianauthoritiesdid not providean effectiveremedyin accordancewith Art
13, requiring guarantees of suspensive effect.

*

CE:ECHR:2002:0205JUD005156499
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2229447/17%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 20 July 2021, 29447/17 D. v BG

*
Expulsionof a Turkish journalist who had expressedhis fear of ill-treatment in the contextof the coup dÕŽtatto the
border police, without prior assessment of the risks incurred by him by the Bulgarian authorities.

*

CE:ECHR:2021:0720JUD002944717

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2251246/17%22%5D%7D!!
violation of ECHR: 3+4 (Prot. 4)
ECtHR 8 July 2021, 51246/17 D.A. v PL

*
Thecaseconcernspushbacksof Syriannationalsat thePolish-Belarusianborder.ThePolishauthoritieshadrepeatedly
deniedthemthe possibility of lodging applicationsfor international protection,in breachof Art. 3 of the Convention.
Their situationhadnot beenreviewedindividually in Poland.Theapplicantscomplainedthat theywouldsufferinhuman
anddegradingtreatmentwhensentbackto Belarusand,subsequently,to Syria; andsecondly,theycomplainedaboutthe
treatmentof the applicantsby the Polish authoritiesduring the so-calledÒsecond-lineÓborder-controlprocedure.The
statementsmadeat theborderwerebluntly disregardedand theyweredeniedtheprocedureto which theywereentitled
by law.
TheCourt holdsunanimouslythat therehasbeena violation of Art. 3 on accountof theapplicantsbeingdeniedaccessto
the asylum procedure and exposed to a risk of inhuman and degrading treatment and torture in Syria.
TheCourt alsopointsout that it hasalreadyestablishedin ECtHR23 July 2020,40503/17,M.K. a.o.v. Poland, that the
decisionsof refusalof entry issuedat the Polish-Belarusianborder checkpointin Terespol,and the return of foreigners
from this border checkpointto Belarus,constitutedÒexpulsionÓwithin the meaningof Art. 4 of Prot. 4. It has also
determinedthat at therelevanttimein Polandtherewasa wider statepolicy of refusingentry to foreignerscomingfrom
Belarus,regardlessof whethertheywereclearly economicmigrantsor whethertheyexpresseda fear of persecutionin
their countries of origin, supportedby the statementof governmentalofficials and substantiatedby a number of
independent reports.
With regard to the presentcase,the Court notesthe GovernmentÕsargumentthat eachtime the applicantspresented
themselvesat the Polish border theyhad beeninterviewedby the officersof the Border Guard and receivedindividual
decisionsconcerningtherefusalto allow thementryinto Poland.However,theCourt hasalreadyestablishedthat during
this proceduretheofficersof theBorderGuarddisregardedtheapplicantsÕstatementsconcerningtheir wishto applyfor
internationalprotection.Consequently,eventhoughindividual decisionswereissuedwith respectto eachapplicant,they
did not properlyreflectthereasonsgivenby theapplicantsto justify their fear of persecution.Hence,theywerenot based
on a sufficiently individualised examination of the circumstances of the applicantsÕ cases (see Hirsi Jamaa a.o.).
In M.K. a.o.v. Poland, theCourt foundthat therewasa wider statepolicy of not receivingapplicationsfor international
protectionfrom personspresentingthemselvesat thePolish-Belarusianborderandof returningthosepersonsto Belarus
in violation of domesticandinternationallaw. TheCourt observesthat theapplicantsÕcaseswerepart of thesamewider
policy, establishedin that judgment.Consequently,the decisionsissuedin the applicantsÕcasesconstituteda collective
expulsion of aliens within the meaning of Art. 4 of Prot. 4.

*

CE:ECHR:2021:0708JUD005124617

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2225389/05%22%5D%7D!!
violation of ECHR: 13
ECtHR 26 Apr. 2007, 25389/05 Gebremedhin v FR

*
Holding that the particular border proceduredeclaring ÔmanifestlyunfoundedÕasylumapplicationsinadmissible,and
refusingtheasylumseekerentry into the territory, wasincompatiblewith Art. 13 takentogetherwith Art.3, emphasising
that in order to be effective, the domestic remedy must have suspensive effect as of right.

*

CE:ECHR:2007:0426JUD002538905

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2218531/17%22%5D%7D!!
violation of ECHR: 4 (Prot. 4)
ECtHR 22 Sep. 2022, 18531/17 H.K. v HU

*
Theremovalof the applicantasylumseekerhad beenof a collectivenatureconstitutesa violation of Art. 4 Protocol 4.
Also a violation of Art. 13 ECHRdueto absenceof domesticremedy(ruling is similar to the judgmentECtHR8 July
2021, 12625/17, Shahzad v. Hungary).

*

CE:ECHR:2022:0922JUD001853117

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2213337/19%22%5D%7D!!
violation of ECHR: 3+5(1)+5(4)
ECtHR 15 Oct. 2024, 13337/19 H.T. v DE

Case also against Greece
*
*

Immediateremovalof a Syrianasylumseekerto Greeceundera bilateral administrativearrangement.Therehadbeena
lack of individualisedrisk assessmentby theGermanauthoritiesandno individual assurance.TheapplicantÕsdetention
conditions in Greece constituted a violation of art. 3 in its substantive aspect.
No violation of 5(1) by theapplicantÕsdetentionin Greeceuponremovalfrom Germany.However,therewasa violation
of art. 5(4) due to the limited scopeof review of the legality of his detentionwhich had not included the disputed
conditions of detention.

*

New CE:ECHR:2024:1015JUD001333719

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2240788/23%22%5D%7D!!
violation of ECHR: 3
ECtHR 28 Nov. 2023, 40788/23 I.A. v FR

*
Interim Measure.The caseis about a Russiannational of Chechenorigin who arrived in France in 2007 and whose
extraditionwasrequestedin 2023by the Russianauthorities.TheECtHRdecidedthat an imminentrisk of irreparable
harm could not be ruled out at this stage of the proceedings in the event of the applicantÕs removal to Russia.

*

CE:ECHR:2023:1128JUD004078823
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%229152/09%22%5D%7D!!
violation of ECHR: 13
ECtHR 2 Feb. 2012, 9152/09 I.M. v FR

*
TheCourt thereforeobserved,with regard to theeffectivenessof thedomesticlegal arrangementsasa whole,that while
the remediesof which the applicanthad madeusehad beenavailablein theory,their accessibilityin practicehad been
limited by the automaticregistrationof his applicationunderthe fast-trackprocedure,the short deadlinesimposedand
the practical and proceduraldifficulties in producingevidence,given that he had beenin detentionand applying for
asylum for the first time.

*

CE:ECHR:2012:0202JUD000915209

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2247287/15%22%5D%7D!!
violation of ECHR: 3
ECtHR (GC) 21 Nov. 2019, 47287/15 Ilias & Ahmed v HU

*
The applicant Bangladeshinationalsapplied for asylumin Hungary upon transiting through Greece,Macedoniaand
Serbia.Theywereplacedin the Ršszketransit zonefor 23 daysuntil their asylumapplicationswererejectedand they
were removed to the Serbian border according to a Government Decree listing Serbia as a Ôsafe third countryÕ.
Pointingat the legal differencebetweenthe removalof asylumseekersto a third countryand to their countryof origin,
theCourt statedthat in the formersituationthemain issueunderart. 3 is whetheror not the individual will haveaccess
to an adequateasylumprocedurein the receivingthird country and, if relevant,to conditionsof detentionand living
conditionscompatiblewith art. 3. The questionto be examinedin this casewas thereforewhether the Hungarian
authorities had fulfilled their procedural duty to assessproperly the conditions for asylum seekersin Serbia by
conductinga thoroughexaminationof theaccessibilityandreliability of that StateÕsasylumsystem,basedon all relevant
generallyavailableinformationon that system.In theCourtÕsview,it did not appearthat theHungarianauthoritieshad
taken sufficient accountof consistentinformation that asylumseekersreturned to Serbia would run a real risk of
summaryremovalto North MacedoniaandGreecewheretheywouldbesubjectedto conditionsincompatiblewith art. 3.
In addition to the insufficient basis for the general presumptionconcerningSerbia as a Ôsafethird countryÕ,the
Hungarianauthoritieshadexacerbatedtherisksfacingtheapplicantsby inducingthemto return to Serbiaillegally. The
Court therefore concluded that Hungary had failed to discharge its procedural obligation under art. 3.
Referringto thefindingsof theCPTandof theSpecialRepresentativeof theSecretaryGeneralof theCouncilof Europe,
and to the shortnessof the period spentthereby the applicants,the Court consideredthat the conditionsin the Ršszke
transit zone had not reached the minimum level of severity required to constitute inhuman treatment under art. 3.
In contrastto the Chamberjudgment(14 March 2017),the Grand Chamberconsideredthe applicantsnot to havebeen
deprivedof their liberty within the meaningof art. 5. Their complaintsunder this provisionwere thereforerejectedas
inadmissible.

*

CE:ECHR:2019:1121JUD004728715

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2280206/17%22%5D%7D!!
violation of ECHR: 2+3
ECtHR 6 Feb. 2024, 80206/17 J.A. & A.A. v TR

*
Theapplicantsare Iraqi asylumseekers.Therewasno freshexnuncassessmentby theTurkishauthoritiesof their claims
to be at risk of death or ill-treatment. The assessmentconductedby the Turkish authorities did not satisfy the
requirements under arts. 2 and 3.

*

CE:ECHR:2024:0206JUD008020617

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2240035/98%22%5D%7D!!
violation of ECHR: 3
ECtHR 11 July 2000, 40035/98 Jabari v TR

*
Given the irreversible nature of the harm that might occur if the risk of torture or ill-treatment materialisedand the
importancewhich it attachesto Art 3, thenotionof an effectiveremedyunderArt 13 requiresindependentandrigorous
scrutiny of a claim that there exist substantial grounds for fearing a real risk of treatment contrary to Art 3.

*

CE:ECHR:2000:0711JUD004003598

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2228774/22%22%5D%7D!!
violation of ECHR: 3
ECtHR 14 June 2022, 28774/22 K.N. v UK

Interim Measure
*
*

On 13 April 2022 the UK Governmententeredinto a Memorandumof Understandingwith the Governmentof the
Republicof Rwandafor an asylumpartnershiparrangement.Underthat arrangement,asylumseekerswhoseclaimswere
not being considered by the UK could be relocated to Rwanda.
Theapplicant,an Iraqi national, left Iraq in April 2022,travelledto Turkeyand thenacrossEuropebeforecrossingthe
EnglishChannelby boat.Alleging that he wasin dangerin Iraq, he claimedasylumuponarrival in the UK on 17 May
2022. On 6 June 2022 K.N. was notified that his asylumclaim had beendeemedinadmissible.He was servedwith
removaldirectionsto Rwandafor 14 June2022.The High Court refusedto grant the applicantÕsrequestfor interim
relief, eitherby preventingtherelocationof all asylumseekersto Rwandaundertheasylumpartnershipagreementor by
preventing the applicantÕs removal there. The Supreme Court refused permission to appeal on 14 June 2022.
The ECtHR decided:
Òinthe interestsof thepartiesand theproperconductof theproceedingsbeforeit, to indicateto theGovernmentof the
United Kingdom,under Rule 39, that the applicant shouldnot be removeduntil the expiry of a period of three weeks
following thedeliveryof thefinal domesticdecisionin theongoingjudicial reviewproceedings.Thepartiesare therefore
required to notify the Court immediatelyof the delivery of that final domesticdecision.The Court had regard to the
concernsidentified in the material before it, in particular by the United Nations High Commissionerfor Refugees
(UNHCR),that asylum-seekerstransferredfrom theUnitedKingdomto Rwandawill not haveaccessto fair andefficient
proceduresfor thedeterminationof refugeestatusaswell as thefinding by theHigh Court that thequestionwhetherthe
decisionto treat Rwandaas a safethird countrywas irrational or basedon insufficientenquirygaverise to Òserious
triable issuesÓ.In light of theresultingrisk of treatmentcontrary to theapplicantÕsConventionrights aswell as thefact
that Rwandais outsidethe Conventionlegal space(and is thereforenot boundby the EuropeanConventionon Human
Rights)and the absenceof any legally enforceablemechanismfor the applicantÕsreturn to the United Kingdomin the
eventof a successfulmeritschallengebeforethedomesticcourts,theCourt hasdecidedto grant this interim measureto
prevent the applicantÕs removal until the domestic courts have had the opportunity to first consider those issues.Ó

*

CE:ECHR:2022:0614JUD002877422
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2282479/17%22%5D%7D!!
violation of ECHR: 4 (Prot. 4)+13
ECtHR 18 Jan. 2024, 82479/17 K.P. v HU

*
In thepresentcasetheremovalof theapplicantwascarried out by meansof thesameprocedureas in theShahzadcase
(ECtHR8 July 2021,12625/17),in particular withoutanydecisionor examinationof his situation.TheGovernmentdid
not put forward any argumentdemonstratingthat at the time of the applicantÕsremovalthe procedurefor legal entry
available to him had been effective. The Court therefore cannot but conclude that his removal was collective in nature.

*

CE:ECHR:2024:0118JUD008247917

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2212552/12%22%5D%7D!!
violation of ECHR: 3
ECtHR 12 Jan. 2017, 12552/12 Kebe a.o. v UA

*
TheapplicantEritrean national had arrived in Ukraine as a stowawayon board a commercialvesselflying the flag of
Malta. Whiletherespondentgovernmentdisputedto haveexercisedjurisdiction whenrefusinghim entrywhile hewason
board the ship, the Court held that the border control carried out by the Ukrainian authoritieshad broughthim within
UkraineÕsjurisdiction insofar as the matterconcernedhis possibleentry to Ukraine and the exerciseof relatedECHR
rights and freedoms.
AstheapplicantÕsclaim underart. 3 wasarguablefor thepurposesof art. 13, theUkrainian authoritieshadbeenunder
an obligation to furnish effectiveguaranteesto protecthim againstarbitrary removal,directly or indirectly, backto his
country of origin. In suchcases,the effectivenessof a remedyimperativelyrequiresclose,independentand rigorous
scrutiny, as well as a particularly prompt response.In addition, art. 13 requiresaccessto a remedywith automatic
suspensiveeffect.TheCourt consideredthe informationprovidedsufficientto demonstratethat the authoritieswereor
shouldhavebeenaware that the applicant was an asylumseeker.He had, however,not had a realistic and practical
opportunity to submitan asylumapplication, and any domesticappealwould not havehad an automaticsuspensive
effect.Asit wasonly after theCourtÕsindicationof interim measuresunderRule39 that theapplicantwasgrantedleave
to enterUkraine and lodgehis asylumapplication,he had not beenaffordedan effectivedomesticremedy.Therefore,
there had been a violation of art. 13 in conjunction with art. 3.

*

CE:ECHR:2017:0112JUD001255212

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2233809/08%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 15 May 2012, 33809/08 Labsi v SK

*
An Algerianman,convictedin Franceof preparinga terrorist act,andconvictedin his absencein Algeria of membership
of a terrorist organisation,hadbeenexpelledto Algeria uponrejectionof his asylumrequestin Slovakia.On thebasisof
the existinginformationaboutthe situationin Algeria for personssuspectedof terrorist activities,the Court foundthat
therehadbeensubstantialgroundsfor believingthat hefaceda real risk of beingexposedto treatmentcontraryto Art. 3.
The respondinggovernmentÕsinvocation of the security risk representedby the applicant was dismisseddue to the
absoluteguaranteeunderArt. 3. Assurancesgivenby theAlgerianauthoritiesconcerningtheapplicantÕstreatmentupon
return to Algeria werefoundto beof a generalnature,andtheyhadproveninsufficientsincetherequestfor a visit by a
Slovakofficial to theapplicant,held in detentionuponreturn,hadnot beenfollowed.TheapplicantÕsexpulsiononly one
working day after the SlovakSupremeCourtÕsjudgment,upholdingthe dismissalof his asylumrequest,had effectively
preventedhim from attemptingredressby a complaintto the SlovakConstitutionalCourt. Expulsionof the applicantin
disregardof an interim measureissuedby the Court underRule39, preventingthe Court from properly examininghis
complaintsand from protecting him against treatmentcontrary to Art. 3, was a violation of the right to individual
application under Art. 34.

*

CE:ECHR:2012:0515JUD003380908

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2239090/20%22%5D%7D!!
violation of ECHR: 3+4 (Prot. 4)
ECtHR 8 Oct. 2024, 39090/20 M.A. & Z.R. v CY

*
TheCypriot authoritiesÕreturnedtwo Syrianasylumseekersto Lebanonwithoutprocessingtheir asylumclaims,without
conductingan assessmentof their risk of lack of accessto an asylumprocedurein Lebanonor theliving conditionsthere,
and with no examination of their personal circumstances, hence by way of collective expulsion.

*

New CE:ECHR:2024:1008JUD003909020

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2259793/17%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 11 Dec. 2018, 59793/17 M.A. a.o. v LT

*
TheapplicantRussianfamily (with five children),originating from Chechnya,whoon threeoccasionsin April andMay
2017attemptedto seekasylumat the Lithuanianborder, but wereeachtime refusedby Lithuanianborder guardsand
removedto Belarus.On the first occasionthe applicantshad written the word ÔazulÕin Cyrillic letters in the formson
which theywererequestedto sign the rejectiondecisions.On the third occasiontheyhadsubmittedwritten applications
for asylum to the border guards, but were again returned to Belarus.
TheCourt wassatisfiedthat the applicantshad submittedasylumapplications,either orally or in writing, at the border
on the threeoccasions,and foundthat theborderguardshadnot forwardedtheseapplicationsto a competentauthority
for examinationasrequiredby domesticlaw. Theborderguardshadalsoneitherattemptedto clarify thereasonÐif not
seekingasylumÐfor theapplicantsÕpresenceat theborderwithoutvalid travel documents,nor madeanyassessmentof
whetherit was safeto return the applicantsto Belaruswhich cannotbe considereda safethird country for Chechen
asylumseekers.Therehadthereforenot beenanyeffectivemeasuresagainstthearbitrary removalof theapplicants,and
the failure to allow themto submitasylumapplicationsand their removal in the absenceof any examinationof their
claimsamountedto a violation of art. 3. Giventhat appealsbeforetheLithuanianadministrativecourtshadno automatic
suspensive effect, it was not considered an effective remedy, hence art. 13 was violated as well.
Three judgesexpresseda dissentingopinion, partly suggestinga distinction betweenrefusal of entry and expulsion,
partly concerning the assessment of the facts of the case.

*

CE:ECHR:2018:1211JUD005979317
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2225564/18%22%5D%7D!!
ECHR: 3

ECtHR 29 Mar. 2022, 25564/18 M.A. a.o. v LV
*

TheECtHRdeclaredthis complaintmanifestlyill-foundedandhenceinadmissibleastheCourt heldtheapplicantsnot to
have provided prima facie evidenceof having applied for asylumat the border to Latvia before being returned to
Belarus.
The applicantspreviouslylived in Chechnya.Their requestshavepreviouslybeenexaminedin ECtHR 11 Dec. 2018,
59793/17 and ECtHR 23 July 2020, 40503/17.

*

CE:ECHR:2022:0329JUD002556418

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2219656/18%22%5D%7D!!
violation of ECHR: 3
ECtHR 27 Oct. 2020, 19656/18 M.A. v BE

*
ThecaseconcernedtheapplicantÕsremovalto Sudanby theBelgianauthoritiesin spiteof a court decisionordering the
suspensionof the measure.The Court found in particular that on accountof procedural defectsattributable to the
Belgian authorities prior to the applicantÕsremoval to Sudan,he had been preventedfrom pursuing the asylum
applicationthat hehad lodgedin BelgiumandtheBelgianauthoritieshadnot sufficientlyassessedthereal risks that he
facedin Sudan.In addition,by deportingtheapplicantin spiteof thecourt order to suspendthemeasure,theauthorities
had rendered ineffective the applicantÕs successful appeal.

*

CE:ECHR:2020:1027JUD001965618

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2220351/17%22%5D%7D!!
no violation of ECHR: 3
ECtHR 5 July 2022, 20351/17 M.B. & R.A. v ES

inadmissible
*
*

Applicationis rejectedas inadmissibleas it wasconsideredmanifestlyunfounded(seesimilaritieswith: ECtHR13 Feb.
2020, 8675/15, N.D. & N.T. v. Spain).

*

CE:ECHR:2022:0705JUD002035117

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2260778/19%22%5D%7D!!
violation of ECHR: 4 (Prot. 4)
ECtHR 19 Sep. 2024, 60778/19 M.D. a.o. v HU

*
TheHungarianauthoritieshadremoveda family of Afghanasylumseekersfrom theRšszketransit zoneto Serbiawithout
affording thema genuineandeffectivepossibilityof submittingargumentsagainsttheir expulsionto Serbiaor of having
any such arguments appropriately examined by the authorities.

*

CE:ECHR:2024:0919JUD006077819

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2250094/10%22%5D%7D!!
no violation of ECHR: 13
ECtHR 6 June 2013, 50094/10 M.E. v FR

*
Theapplicantwasan Egyptianbelongingto theCopticChristiancommunityin his countryof origin wherehehadbeen
exposedto a number of attacks due to his religious belief. His reports of theseincidents to the police had been
unsuccessful,andbeforeleavingEgyptin 2007hewasaccusedof proselytizingfor whichhewassentencedin absentiato
3 years of imprisonment.
The ECtHR referred to reports on numerousinstancesof violenceand other persecutionagainstCoptic Christiansin
Egyptin 2010-11,andon reluctanceof Egyptianauthoritiesto prosecutetheperpetrators,andfoundno evidencethat the
situation had improved.The Court found strong evidencethat the applicant would be a potential prime target for
persecutionandviolenceasa convictedproselytizer,whetherfreeor imprisoned,andpointedto theseriousdoubtabout
on the applicantÕsability to receiveadequateprotectionfrom the Egyptianauthorities.Givenhis backgroundand the
situation of Coptic Christiansin Egypt,Art. 3 would be violated in caseof enforcementof the decisionto deport the
applicant. Contrary to the judgmentin I.M. v. France (2 February 2012, 9152/09),the ECtHR did not considerthe
examination of this case in the French Ôfast-trackÕ asylum procedure incompatible with Art. 13.

*

CE:ECHR:2013:0606JUD005009410

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2240503/17%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 25 June 2020, 40503/17 M.K. a.o. v PL

referral to Grand Chamber rejected on 14 Dec. 2020
*
*

The applicantsare Russiannationals of Chechenorigin. In 2017 they presentedthemselvesat border checkpoints
(Terespoland Czeremca-Polowce)at the Polish-Belarussianborder on severaloccasions.Theyallege that eachtime
theywishedto lodgeasylumapplications,but weredeniedthat opportunityby theborderguards,whorefusedthementry
and removedthemto Belarus,eventhoughthe applicantshad allegedthat theywould not haveaccessto an adequate
asylumprocedurein Belarusand that they would face torture or other forms of inhumanor degradingtreatmentif
returnedto the RussianFederation(Chechnya).Accordingto the recordsof the border guards,the applicantshad not
expresseda wish to lodgeasylumapplications,whereasnumerousreportsby national humanrights institutions,NGOs
and the media stated that the border guards routinely refused to receive asylum applications. In respect of the
applications,theCourt indicatedinterim measures.Nevertheless,theapplicantswerereturnedto Belarus.Thereafterthe
applicantsarrived at thebordercheckpointson further occasions,but wereagain turnedaway.In respectof someof the
applicants,their asylumapplicationswere eventuallyreceivedby the Polish authorities and they were placed in a
reception centre.
ThePolish authorities,by failing to allow the applicantsto remainon Polish territory pendingthe examinationof their
applications,hadknowinglyexposedthemto a seriousrisk of chain-refoulementandtreatmentprohibitedby Art. 3. The
decisionsrefusingentry into Poland constitutedalso a collectiveexpulsionof aliens,violating art. 4 Protocol 4. The
Court also held, also unanimously,that there had beena violation of Art. 13 due to the absenceof a remedywith
automatic suspensive effect.

*

CE:ECHR:2020:0625JUD004050317

* joined cases: 40503/17, 40503/17 + 42902/17 + 43643/17
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%223599/18%22%5D%7D!!
ECHR: 3

ECtHR (GC) 5 May 2020, 3599/18 M.N. a.o. v BE

See also CJEU 7 Mar 2017, C-638/16
*
*

Theapplicants,Syriannationalswho lived in Aleppo,travelledto Lebanon,from wheretheyappliedin August2016to
the Belgian Embassyin Beirut for short-stayso-calledÒhumanitarianÓvisas, indicating that they intendedto claim
asylumon arrival in Belgium.Theapplicationwastransferredto theBelgianAliensOffice,whichheldthat this intention
placedtheir application outsidethe scopeof the provision relied on (Visa Code).Thus,the casefell solely within the
scope of national law. Subsequently, their visa were denied.
Theissueat stakebeforetheECtHRconcernsthequestionwhethertheapplicantswould fall within the(extraterritorial)
jurisdiction of Belgium within the meaningof Art. 1 ECHR. The ECtHR ruled that this was not the case,thus the
complaint under Art. 3 is inadmissable.

*

CE:ECHR:2020:0505JUD000359918

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2217189/11%22%5D%7D!!
violation of ECHR: 3
ECtHR 11 June 2020, 17189/11 M.S. v SK

*
Theapplicant,an Afghannationalandallegedlya minor, wasarrestedby theSlovakianauthoritiesafter hehadcrossed
illegally the border from Ukraine.He statedto the Slovakianauthoritiesthat he wasnot requestingasylumin Slovakia.
Subsequently,he wasreturnedto Ukraine,wherehe wasdetainedpendingexpulsionto Afghanistan.After 5 monthshe
wasable to file an asylumapplication,which wasrejectedtwo weekslater by the Ukrainian authorities.As a result he
was expelled to Kabul in Afghanistan.
TheECtHRruled that it is unableto establishto the requiredstandardof proof that the applicantbroughtany of his
personalconcernsas to the risk of return to Ukraine or Afghanistanto the attention of the Slovakianauthorities.
Therefor no breach of Art. 3 by Slovakia.Subsequently,the ECtHR notesthat, with respectto Ukraine, the central
questionto beansweredis not whethertheapplicantfaceda real risk of ill-treatmentin Afghanistan,but whetherbefore
returninghim there,theUkrainian authoritiescarried out an adequateassessmentof his claim that hewouldbeat sucha
risk. TheUkrainian RegionalMigration Servicedid not explicitly discussthequestionwhethertheapplicantwouldfacea
risk of treatmentcontrary to Articles 2 and 3 if returned to Afghanistan,which is the only pertinent questionthe
authorities were expected to ask under the Convention. Thus, there has been a procedural violation of Art. 3 by Ukraine.

*

CE:ECHR:2020:0611JUD001718911

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2245196/15%22%5D%7D!!
no violation of ECHR: 3
ECtHR 5 July 2018, 45196/15 Medjaouri v FR

*
TheAlgerianapplicanthadbeenexpelledin 1997andagain in 2006.Asa diabeticsufferingfrom a heart condition,he
complainedthat deportation would have serious consequencesdue to his inability to obtain the required medical
supervisionand treatmentin Algeria. TheCourt noted,however,that thenon-executeddeportationorder wouldhaveto
bereplacedby a neworder basedon a freshexaminationof theapplicantÕssituation,andthat hehadbeenissuedwith a
temporaryresidencepermit. It thereforeconsideredthat he ran no proximateor imminentrisk of being removedfrom
France and could not therefore claim to be a victim under arts. 3 and 8.

*

CE:ECHR:2018:0705JUD004519615

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%222283/12%22%5D%7D!!
no violation of ECHR: 3
ECtHR 6 June 2013, 2283/12 Mohammed v AT

*
TheapplicantSudaneseasylumseekerarrived in Austriavia GreeceandHungary.TheAustrianauthoritiesrejectedthe
applicationand orderedhis transferto Hungaryunderthe Dublin Regulation.Whenplacedin detentionwith a view to
his forcedtransferalmosta year later, he lodgeda secondasylumapplicationwhich did not havesuspensiveeffectin
relation to the transfer order.
TheECtHRconsideredtheapplicantÕsinitial claim againsttheDublin transferarguable,dueto theÔalarmingnatureÕof
reports publishedin 2011-12 in respectof Hungary as a country of asylum and in particular as regards Dublin
transferees.His secondapplication for asylum in Austria could therefore not prima facie be consideredabusively
repetitiveor entirelymanifestlyunfounded.In thespecificcircumstancesof thecase,theapplicanthadbeendeprivedof
defactoprotectionagainstforcedtransferandof a meaningfulsubstantiveexaminationof his arguableclaim concerning
thesituationof asylumseekersin Hungary.Accordingly,Art. 13 in conjunctionwith Art. 3 hadbeenviolated.Despitethe
initially arguableclaim againstthe Dublin transferto Hungary,the Court notedthe subsequentlegislativeamendments
and the introduction of additional legal guaranteesconcerningdetentionof asylumseekersand their accessto basic
facilities. The applicant would thereforeno longer be at a real and individual risk of being subjectedto treatmentin
violation of Art. 3 upon transfer to Hungary under the Dublin Regulation.

*

CE:ECHR:2013:0606JUD000228312

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2238885/02%22%5D%7D!!
violation of ECHR: 3
ECtHR 26 July 2005, 38885/02 N. v FI

*
Asylumseekerheld to be protectedagainstrefoulementunderArt. 3, despitethe Finnish authoritiesÕdoubtsabouthis
identity, origin, and credibility; two delegatesof the Court weresentto takeoral evidencefrom the applicant,his wife
and a Finnish senior official; while retaining doubtsabout his credibility on somepoints, the Court found that the
applicantÕsaccountson thewholehadto beconsideredsufficientlyconsistentandcredible;deportationwould therefore
be in breach of Art. 3.

*

CE:ECHR:2005:0726JUD003888502
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%228675/15%22%5D%7D!!
no violation of ECHR: 13
ECtHR (GC) 13 Feb. 2020, 8675/15 N.D. & N.T v ES

First Chamber decided on 3 Oct. 2017
*
*

Seefor the facts,theCourtÕsjudgmentof 3 Oct. 2017.Contrary to the judgmentof theCourt, theGrandChamberholds
no violation of Art. 4 of the 4th Protocol on collectiveexpulsion.TheCourt consideredthat the applicantshad placed
themselvesin an unlawful situationwhentheyhad deliberatelyattemptedto enterSpainby crossingthe Melilla border
protectionstructuresas part of a large group and at an unauthorisedlocation, taking advantageof the groupÕslarge
numbersand using force. Theyhad thuschosennot to usethe legal procedures(to apply for asylum)which existedin
order to enter Spanishterritory lawfully. Consequently,the Court consideredthat the lack of individual removal
decisionscould be attributedto the fact that the applicantsÐassumingthat theyhad wishedto assertrights under the
ConventionÐ had not madeuseof the official entry proceduresexistingfor that purpose,and that it had thus beena
consequence of their own conduct.
In so far as it had foundthat the lack of an individualisedprocedurefor their removalhadbeentheconsequenceof the
applicantsÕown conduct,the Court could not hold the respondentStateresponsiblefor the lack of a legal remedyin
Melilla enabling them to challenge that removal.

*

CE:ECHR:2020:0213JUD000867515

* joined cases: 8675/15, 8697/15

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2218603/12%22%5D%7D!!
violation of ECHR: 3
ECtHR 15 Sep. 2022, 18603/12 O.M. & D.S. v UA

*
The ECtHR finds it establishedthat in the presentcasethe border control authorities of Ukraine removedthe first
applicant from Ukraine without examiningher claim that sheneededinternational protection in connectionwith the
alleged risk of ill-treatment in Kyrgyzstan.
Sinceshewasremovednot to Kyrgyzstan,but to a third countryÐGeorgiaÐit falls to bedecidedwhethertheUkrainian
authoritiesexaminedthoroughlywhetherGeorgiaÕsasylumprocedureaffordedsufficientguaranteesto avoid her being
removed,directly or indirectly, to Kyrgyzstanwithout a proper evaluationof any risks shemight havefacedfrom the
standpointof Art. 3 of theConvention.Suchassessmenthadto beconductedby theUkrainian authoritiesout of their own
motionandon thebasisof all relevantandup-to-dateinformation(seealso: ECtHR(GC) 21 Nov.2019,47287/15,Ilias
andAhmed).Thereis nothingin thepresentcaseto suggestthat theUkrainian authoritiesconductedanyassessmentto
that effect when removing the first applicant to Georgia.

*

CE:ECHR:2022:0915JUD001860312

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2237241/21%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 20 Dec. 2022, 37241/21 S.H. v MT

*
TheMalteseauthoritieshadnot properlyassessedtheapplicantÕsclaim to beat risk, asa journalist havingreportedon
electoral irregularities in Bangladeshielections,in casehe would be returnedto Bangladesh.In addition, therewould
thereforebea violation of ECHRart. 3 shouldtheapplicantbereturnedto Bangladeshwithouta freshassessmentof his
application for international protection.

*

CE:ECHR:2022:1220JUD003724121

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2270055/10%22%5D%7D!!
no violation of ECHR: 13
ECtHR (GC) 19 Mar. 2015, 70055/10 S.J. v BE

*
Theapplicantwasa Nigerianwoman,diagnosedwith HIV, whowasto bereturnedwith her threechildrenuponrefusal
of her requestfor asylumin Belgium.The casewas (on 27 Feb. 2014) referred to the Grand Chamberresulting in a
friendly settlementof thecase,implying that the residencestatusof theapplicantandher childrenwouldberegularised
immediatelyandunconditionally.Noting that theyhadbeenissuedwith residencepermitsgranting themindefiniteleave
to remain in Belgium.

*

CE:ECHR:2015:0319JUD007005510

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2256417/19%22%5D%7D!!
violation of ECHR: 4 (Prot. 4)+3
ECtHR 12 Oct. 2023, 56417/19 S.S. a.o. v HU

*
The applicantsare two families from Yemenand Afghanistan.Theyarrived on the international airport in Budapest
where they were arrestedas they had beenusing counterfeitdiplomatic travel documents.Their subsequentasylum
application,however,could only be submittedin the transit zonebetweenHungaryand Serbia.In fact, theywereforced
to enter Serbia.Severalmonthslater, they could lodge a asylumrequestin Austria, wherethey were grantedrefugee
status.
TheECtHRhasestablishedin the contextof Art. 4 of Prot. 4 that the Hungarianauthoritiesremovedthe applicantsto
Serbia,insteadof facilitating the applicantsÕaccessto the asylumprocedureby forwarding their requestsfor asylumto
the competent authorities and allowing them to stay in Hungary until such requests were decided.
TheECtHRemphasisesthat, from theperspectiveof Art. 3, a ContractingStatecannotdenyan asylum-seekeraccessto
its territory or removehim or her, evenon the assumptionthat that personmight be able to return throughsomeother
meansof entry,without a proper evaluationof the risks that sucha denial or removalmight havefor his or her rights
protected under that provision.

*

CE:ECHR:2023:1012JUD005641719

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%225418/15%22%5D%7D!!
violation of ECHR: 3+2
ECtHR 7 July 2022, 5418/15 Safi a.o. v GR

*
Ineffectiveinvestigationof thecircumstancesin whicha boatcarrying foreignnationalshadsunk(Art. 2 procedural)and
a failure by theGreekauthoritiesto do all that couldreasonablybeexpectedof themto providetheapplicantsandtheir
relativeswith the requiredlevelof protection(Art. 2 obligation).Also theECtHRconcludedthat therewasa degrading
treatment of 12 of the applicants who, after the boat had sunk, had been subjected to body searches (art. 3).

*

CE:ECHR:2022:0707JUD000541815
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2271386/10%22%5D%7D!!
violation of ECHR: 3+5(4)+34
ECtHR 25 Apr. 2013, 71386/10 Savriddin v RU

*
Theapplicant,a nationalof Tajikistanhavingbeengrantedtemporaryasylumin Russia,hadbeenabductedin Moscow
by a groupof men,detainedin a mini-vanfor oneor two daysandtortured,andthentakento theairport from wherehe
was flown to Tajikistan without going through normal border formalities or security checks.In Tajikistan he had
allegedlybeendetained,severelyill-treated by the police, and sentencedto 26 yearsÕimprisonmentfor a numberof
offences.
Basedon consistentreports about the widespreadand systematicuse of torture in Tajikistan, and the applicantÕs
involvementin an organisationregardedasterrorist by theTajik authorities,theCourt concludedthat his forcible return
to Tajikistanhad exposedhim to a real risk of treatmentin breachof Art. 3. Due to the RussianauthoritiesÕfailure to
takepreventivemeasuresagainstthe real and imminentrisk of torture and ill-treatmentcausedby his forcible transfer,
Russiahadviolatedits positiveobligationsto protecthim from treatmentcontraryto art. 3. Additionalviolationsof art. 3
resulted from the lack of effective investigation into the incident, and the involvement of State officials in the operation.
Art. 34 hadbeenviolatedby thefact that theapplicanthadbeenforcibly transferredto Tajikistanby wayof an operation
in which Stateofficials had beeninvolved,in spiteof an interim measureindicatedby the ECtHRunderRule39 of the
CourtÕs Rules of Procedure.
Pursuantto ECHR Art. 46, the Court indicatedvarious measuresto be takenby Russiain order to end the violation
foundand makereparationfor its consequences.In addition, the StatewasrequiredunderArt. 46 to takemeasuresto
resolvethe recurrent problemof blatant circumventionof the domesticlegal mechanismsin extradition matters,and
ensureimmediateandeffectiveprotectionagainstunlawfulkidnappingandirregular removalfrom theterritory andfrom
thejurisdiction of Russiancourts.In this connection,theCourt onceagainstatedthat suchoperationsconductedoutside
the ordinary legal system are contrary to the rule of law and the values protected by the ECHR.

*

CE:ECHR:2013:0425JUD007138610

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2212625/17%22%5D%7D!!
violation of ECHR: 13+4 (Prot. 4)
ECtHR 8 July 2021, 12625/17 Shahzad #1 v HU

*
In August2016a groupof twelvePakistaninationalsenteredHungaryirregularly by cuttinga hole in theborder fence
betweenHungaryandSerbia.Theywalkedfor severalhoursbeforerestingin a cornfieldwheretheywereinterceptedby
Hungarian police officers and subjectedto the Òapprehensionand escortÓmeasureunder section5(1a) of the State
BordersAct.Theyweretransportedin a vanto thenearestborderfenceandthenescortedby officersthroughthegateto
the externalsideof the fenceinto Serbia.Theapplicant,who had beeninjured, went to a receptioncentrein Subotica,
Serbia, and from there was taken to a nearby hospital.
Having regard thus to the limited accessto the transit zonesand lack of any formal procedureaccompaniedby
appropriatesafeguardsgoverningtheadmissionof individual migrantsin suchcircumstances,the respondentStatehad
failed to securethe applicanteffectivemeansof legal entry.Consequently,the lack of an individual expulsiondecision
couldnot beattributedto theapplicantÕsownconduct.In conclusion,in viewof thefact that theauthoritieshadremoved
the applicantwithout identifyinghim and examininghis situationand, having regard to the lack of effectiveaccessto
means of legal entry, his removal had been of a collective nature.

*

CE:ECHR:2021:0708JUD001262517

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2254029/17%22%5D%7D!!
violation of ECHR: 3+13+4 (Prot. 4)
ECtHR 4 Apr. 2024, 54029/17 Sherov a.o. v PL

*

Violation of theECHRby therefusalof entryat theapplicantsÕrepeatedattemptsto enterPoland.TheECtHRconcluded
that the decisionsrefusing the applicantsÕentry into Poland were not taken with proper regard to their individual
situation and were part of a wider policy of not receiving applications for international protection from persons
presentingthemselvesat thePolishUkrainian borderandof returningthosepersonsto Ukraine,in violation of domestic
and international law.

*

CE:ECHR:2024:0404JUD005402917

* joined cases: 54029/17, 4117/17, 54128/17, 54255/17

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2233210/11%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 2 Oct. 2012, 33210/11 Singh v BE

*
Havingarrived on a flight from Moscow,theapplicantsappliedfor asylumbutwererefusedentryinto Belgium,andtheir
applicationsfor asylumwere rejectedas the Belgian authorities did not accept the applicantsÕclaim to be Afghan
nationals,membersof the Sikhminority in Afghanistan,but rather Indian nationals.TheCourt consideredthe claim to
therisk of chainrefoulementto AfghanistanasÔarguableÕsothat theexaminationby theBelgianauthoritieswouldhave
to comply with the requirements of ECHR art. 13, including close and rigorous scrutiny and automatic suspensive effect.
In thelight of theserequirements,theexaminationof theapplicantsÕasylumcasewasheldto beinsufficient,sinceneither
thefirst instancenor theappealsboardhadsoughtto verify theauthenticityof thedocumentspresentedby theapplicants
with a view to assessing their possible risk of ill-treatment in case of deportation.
In that connectionthe Court notedthat the Belgianauthoritieshad dismissedcopiesof protectiondocumentsissuedby
UNHCRin NewDelhi, pertinentto the protectionrequest,althoughthesedocumentscould easilyhavebeenverified by
contactingUNHCR.Theexaminationthereforedid not fulfil the requirementof closeandrigorousscrutiny,constituting
a violation of ECHR Art. 13 taken together with Art. 3.

*

CE:ECHR:2012:1002JUD003321011

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2245223/05%22%5D%7D!!
no violation of ECHR: 3
ECtHR 20 Sep. 2007, 45223/05 Sultani v FR

*
Finding no violation of Art. 3, despite the applicantÕscomplaint that the most recent asylum decision within an
acceleratedprocedurehad not beenbasedon an effectiveindividual examination;the Court emphasisedthat the first
decisionhadbeenmadewithin thenormalasylumprocedure,involvingfull examinationin two instances,andheldthis to
justify the limited durationof thesecondexaminationwhichhadaimedto verify whetheranynewgroundscouldchange
the previousrejection; in addition, the latter decisionhad beenreviewedby administrativecourts at two levels; the
applicanthad not broughtforward elementsconcerninghis personalsituationin the countryof origin, nor sufficientto
consider him as belonging to a minority group under particular threat.

*

CE:ECHR:2007:0920JUD004522305
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2241764/17%22%5D%7D!!
violation of ECHR: 4 (Prot. 4)+3
ECtHR 22 Sep. 2022, 41764/17 T.Z. a.o. v PL

*
Collectiveremovalfrom Polandto Belarusthat hadexposedtheapplicantsto seriousrisk of chainrefoulementaswell as
treatmentprohibited by art. 3. Also violation of ECHR art. 13 (ruling similar to the judgmentECtHR 23 July 2020,
40503/17, M.K. a.o. v. Poland).

*

CE:ECHR:2022:0922JUD004176417

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2264050/16%22%5D%7D!!
violation of ECHR: 3
ECtHR 15 Dec. 2022, 64050/16 W.A. a.o. v HU

*
Violation of Art. 3 due to the applicant Syrian nationalsÕremoval to Serbia following the rejection of their asylum
requestsas inadmissibleasSerbiawasconsideredby theHungarianauthoritiesasa Ôsafethird countryÕ.Rulingsimilar
to thejudgmentECtHR21 November2019,47287/15,Ilias & Ahmedv. Hungary. Thiscasewasdecidedby a Committee
of 3 judges.

*

CE:ECHR:2022:1215JUD006405016

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2212294/07%22%5D%7D!!
violation of ECHR: 3
ECtHR 17 Jan. 2012, 12294/07 Zontul v GR

*
Theapplicantwasan irregular migrantcomplainingthat hehadbeenrapedwith a truncheonby oneof theGreekcoast
guard officerssupervisinghim in a detentioncentreuponinterceptionof the boat on which he and 164 other migrants
attemptedto go from Turkeyto Italy. Due to its cruelty and intentionalnature,the Court consideredsuchtreatmentas
amountingto an act of torture underECHRArt. 3. Giventhe seriousnessof the treatment,the penaltyimposedon the
perpetratorÐa suspendedtermof six monthsimprisonmentthat wascommutedto a fine Ðwasconsideredto be in clear
lack of proportion.An additional violation of ECHRArt. 3 stemmedfrom theGreekauthoritiesÕproceduralhandlingof
the case that had prevented the applicant from exercising his rights to claim damages at the criminal proceedings.

*

CE:ECHR:2012:0117JUD001229407

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/46/D/379/2009&Lang=E

2.3.4 CtAT Views on Asylum Procedure

violation of CAT: 3
CtAT 8 July 2011, CAT/C/46/D/379/2009 Bakatu-Bia v SE

*
TheCommitteeobservesthat,accordingto theSecondjoint report of sevenUnitedNationsexpertson thesituationin the
DemocraticRepublicof the Congo(2010)and the Reportof the United NationsHigh Commissionerfor HumanRights
andtheactivitiesof her Office in theDemocraticRepublicof theCongo(2010)on thegeneralhumanrights situationin
the DemocraticRepublicof the Congo,serioushumanrights violations, including violenceagainstwomen,rape and
gangrape by armedforces,rebel groupsand civilians, continuedto takeplacethroughoutthe countryand not only in
areasaffectedby armedconflict.Furthermore,in a recentreport, theHigh Commissionerfor HumanRightsstressedthat
sexualviolencein DRC remainsa matterof seriousconcern,particularly in conflict-torn areas,and despiteeffortsby
authoritiesto combatit, this phenomenonis still widespreadand particularly affectsthousandsof womenand children.
TheCommitteealsonotesthat theSecretary-Generalin his report of 17 January2011,while acknowledginga numberof
positivedevelopmentsin DRC, expressedhis concernabout the high levelsof insecurity,violenceand humanrights
abuses faced by the population.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/46/D/379/2009&Lang=E
violation of CAT: 3
CtAT 8 July 2011, CAT/C/46/D/379/2009 Bakatu-Bia v SE

*
TheCommitteeobservesthat,accordingto theSecondjoint report of sevenUnitedNationsexpertson thesituationin the
DemocraticRepublicof the Congo(2010)and the Reportof the United NationsHigh Commissionerfor HumanRights
andtheactivitiesof her Office in theDemocraticRepublicof theCongo(2010)on thegeneralhumanrights situationin
the DemocraticRepublicof the Congo,serioushumanrights violations, including violenceagainstwomen,rape and
gangrape by armedforces,rebel groupsand civilians, continuedto takeplacethroughoutthe countryand not only in
areasaffectedby armedconflict.Furthermore,in a recentreport, theHigh Commissionerfor HumanRightsstressedthat
sexualviolencein DRC remainsa matterof seriousconcern,particularly in conflict-torn areas,and despiteeffortsby
authoritiesto combatit, this phenomenonis still widespreadand particularly affectsthousandsof womenand children.
TheCommitteealsonotesthat theSecretary-Generalin his report of 17 January2011,while acknowledginga numberof
positivedevelopmentsin DRC, expressedhis concernabout the high levelsof insecurity,violenceand humanrights
abuses faced by the population.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/48/D/343/2008&Lang=E
violation of CAT: 3
CtAT 1 June 2012, CAT/C/48/D/343/2008 Kalonzo

*
TheCommitteealsotakesnoteof theStatepartyÕsreferenceto reportsdatingfrom 2007and2008that mentionfewcases
of the torture of UPDSmembersor Luba from Kasa•.In this regard, the Committeeis of the view that, evenif casesof
torture are rare, therisk of beingsubjectedto torture continuesto existfor thecomplainant,ashe is thesonof a UDPS
leader,is a Luba from Kasa•and hasalreadybeenthe victim of violenceduring his detentionin Kinshasain 2002.In
addition,theCommitteeconsidersthat theStatepartyÕsargumentthat thecomplainantcouldresettlein Kinshasa,where
the Luba do not seemto be threatenedby violence(as they are in the Katangaregion), doesnot entirely removethe
personaldangerfor thecomplainant.In this regard,theCommitteerecallsthat, in accordancewith its jurisprudence,the
notion of ÒlocaldangerÓdoesnot provide for measurablecriteria and is not sufficientto entirely dispel the personal
danger of being tortured.
TheCommitteeagainstTorture concludesthat the complainanthasestablishedthat he would run a real, personaland
foreseeable risk of being subjected to torture if he were to be returned to the Democratic Republic of the Congo.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/49/D/416/2010&Lang=E
violation of CAT: 3
CtAT 5 Nov. 2012, CAT/C/49/D/416/2010 Ke Chun Rong v AT

*
The Committeenotesthat the claims and evidencehave not beensufficiently verified by the Australian immigration
authorities.The Committeeobservesthat the review on the merits of the complainantsÕclaims regarding the risk of
torture that he faced,wasconductedpredominantlybasedon the contentof his initial applicationfor a Protectionvisa,
which he filed shortly after arriving in the country,without knowledgeor understandingof the system.TheCommittee
further observesthat the complainantwas not interviewedin personneither by the Immigration Department,which
rejectedhis initial application,nor by the RefugeeReviewTribunal and thereforehe did not havethe opportunity to
clarify any inconsistenciesin his initial statement.TheCommitteeis of the view that completeaccuracyis seldomto be
expectedby victims of torture. The Committeealso observesthat the Stateparty doesnot disputethat Falun Gong
practitionersin Chinahavebeensubjectedto torture, but basesit decisionto refuseprotectionto thecomplainantin the
assessmentof his credibility. Accordingly, the Committeeconcludesthat the deportationof the complainantto his
country of origin would constitute a violation of article 3 of the Convention.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/51/D/438/2010&Lang=E
no violation of CAT: 3
CtAT 7 Nov. 2013, CAT/C/51/D/438/2010 M.A.H. & F.H. v CH

*
TheCommitteerecalls that underthetermsof its generalcommentNo. 1, it givesconsiderableweightto findingsof fact
that are madeby organsof theStateparty concerned,while at thesametimeit is not boundby suchfindingsandinstead
has the power,providedby article 22(4) of the Convention,of free assessmentof the facts basedupon the full set of
circumstances in every case.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/46/D/319/2007&Lang=E
violation of CAT: 3+22
CtAT 30 May 2011, CAT/C/46/D/319/2007 Nirmal Singh

*
The complaintstatesthat he did not havean effectiveremedyto challengethe decisionon deportationand that the
judicial review of the Immigration Board decision,denyinghim Conventionrefugeestatus,was not an appealon the
merits,but rather a verynarrow reviewfor grosserrors of law. TheCommitteeobservesthat noneof thegroundsabove
includea reviewon themeritsof thecomplainantÕsclaim that hewouldbe tortured if returnedto India. With regard to
the procedureof risk analysis,the Committeenotesthat accordingto the StatepartyÕssubmission,PRRAsubmissions
mayonly includenewevidencethat aroseafter therejectionof therefugeeprotectionclaim; further, thePRRAdecisions
are subjectto a discretionaryleaveto appeal,whichwasdeniedin thecaseof thecomplainant.TheCommitteerefersto
its Concludingobservations(CAT/C/CR/34/CAN,7 July 2005,¤ 5(c)), that the Stateparty shouldprovide for judicial
review of the merits, rather than merely of the reasonableness,of decisionsto expel an individual where there are
substantialgroundsfor believingthat thepersonfacesa risk of torture.TheCommitteeaccordinglyconcludesthat in the
instant case the complainant did not have access to an effective remedy against his deportation.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/83/D/21/2017&Lang=E!!

2.3.5 CtRC Views on Asylum Procedure

violation of CRC: 8+12+3+20(1)
CtRC 4 Feb. 2020, CRC/C/83/D/21/2017 A.D. v ES

*
TheCommitteeconsidersthat theageassessmentprocedureundergoneby theauthor,whoclaimedto bea child, lacked
the safeguardsnecessaryto protecthis rights under the Convention.In the circumstancesof the presentcase,this is a
result of the failure to take into considerationthe original copy of the authorÕsofficial birth certificate issuedby a
sovereigncountry, his being declaredan adult when he refusedto undergoage assessmenttestsand the failure to
appointa guardianto assisthim during theageassessmentprocedure.Therefore,theCommitteeconsidersthat thebest
interestsof thechild werenot a primary considerationin theageassessmentprocedureundergoneby theauthor,which
constitutes a violation of articles 3, 8, 12, and 20(1) of the Convention.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/80/D/4/2016&Lang=E!!
violation of CRC: 37+20
CtRC 1 Feb. 2019, CRC/C/80/D/4/2016 D.D. v ES

*
This caseis abouta Malian child that climbsover the fencesthat separatethe SpanishexclaveMelilla from Morocco.
When he climbed down he was arrested by the SpanishCivil Guard and deported to Morocco. The Committee,
subsequently, is of the view that the Spanish authorities:
(a) failed to providethe child with the specialprotectionand assistanceto which he wasentitledas an unaccompanied
minor (art. 20);
(b) failed to respecttheprinciple of non-refoulementandexposedthechild to therisk of violenceandcruel, inhumanand
degrading treatment in Morocco (art. 37); and
(c) failed to consider the best interests of the child (art. 3).

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/81/D/47/2018&Lang=E!!
violation of CRC: 37
CtRC 15 June 2018, CRC/C/81/D/47/2018 J.G. v CH

*
Theapplicant is a national of Angola,born in 2004.He hasbeendiagnosedwith a pervasivedevelopmentaldisorder
requiring specializedtreatmentand schooling.At the time of his arrival in the Stateparty, the GenevaAdult and Child
ProtectionCourt requestedthat theauthorbeassigneda guardianandbeadmittedto a psychiatriccentre.TheauthorÕs
asylumapplicationwasdeniedin April 2018by theStateSecretariatfor Migration, withoutconsiderationof themerits.
The Federal Administrative Court upheld this decision on appeal.
After a requestin June2018from theCommitteeto refrain from deporting,SwitzerlandinformedtheCommitteethat the
casewasreopenedandthat theapplicantwasgranteda residencepermit in Switzerland.Ashewasno longerat risk, the
application for the CRC was discontinued.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/85/D/28/2017&Lang=E!!
violation of CRC: 8+12+20(1)
CtRC 28 Sep. 2020, CRC/C/85/D/28/2017 M.B. v ES

*
Thecomplainantis a Guineannational who arrived by boat in Almeria,Spainin 2017and appliedfor asylum,which
was denied.After submissionof new documentsproving that the complainantwas a minor, he was released,without
receivingtreatmentto which minorsare entitled.Themain argumentby the Spanishauthoritieswasthat he lookedlike
an adult and was therefor treated as an adult.
TheCommitteerecalls that the determinationof the ageof a youngpersonwho claimsto be a minor is of fundamental
importance,as theoutcomedetermineswhetherthat personwill beentitledto or excludedfrom nationalprotectionasa
child. Similarly, and this point is of vital importanceto the Committee,the enjoymentof the rights set out in the
Conventionflows from that determination.It is thereforeimperativethat therebe dueprocessto determinea personÕs
age, as well as the opportunity to challenge the outcome through an appeals process.
TheCommitteerecalls its GeneralCommentNo. 6, which statesthat ageassessmentshouldtakeinto accountnot only
the physical appearanceof the individual, but also his or her psychologicalmaturity, that the assessmentmust be
conductedin a scientific, safe,child- and gender-sensitiveand fair mannerand that, in the eventof uncertainty,the
individual shouldbeaccordedthebenefitof thedoubtsuchthat if thereis a possibilitythat theindividual is a child, heor
she should be treated as such.
In the light of theabove,theCommitteeconsidersthat the lack of a processto assesstheageof theauthor,whoclaimed
to be a minor, the failure to take proper accountof the official documentssubmittedby the author and issuedby his
country of origin, and the failure to appoint a guardian, constitute a violation of the authorÕs Convention rights

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/85/D/28/2017&Lang=E!!
violation of CRC: 8+12+20(1)
CtRC 28 Sep. 2020, CRC/C/85/D/28/2017 M.B. v ES

*
Thecomplainantis a Guineannational who arrived by boat in Almeria,Spainin 2017and appliedfor asylum,which
was denied.After submissionof new documentsproving that the complainantwas a minor, he was released,without
receivingtreatmentto which minorsare entitled.Themain argumentby the Spanishauthoritieswasthat he lookedlike
an adult and was therefor treated as an adult.
TheCommitteerecalls that the determinationof the ageof a youngpersonwho claimsto be a minor is of fundamental
importance,as theoutcomedetermineswhetherthat personwill beentitledto or excludedfrom nationalprotectionasa
child. Similarly, and this point is of vital importanceto the Committee,the enjoymentof the rights set out in the
Conventionflows from that determination.It is thereforeimperativethat therebe dueprocessto determinea personÕs
age, as well as the opportunity to challenge the outcome through an appeals process.
TheCommitteerecalls its GeneralCommentNo. 6, which statesthat ageassessmentshouldtakeinto accountnot only
the physical appearanceof the individual, but also his or her psychologicalmaturity, that the assessmentmust be
conductedin a scientific, safe,child- and gender-sensitiveand fair mannerand that, in the eventof uncertainty,the
individual shouldbeaccordedthebenefitof thedoubtsuchthat if thereis a possibilitythat theindividual is a child, heor
she should be treated as such.
In the light of theabove,theCommitteeconsidersthat the lack of a processto assesstheageof theauthor,whoclaimed
to be a minor, the failure to take proper accountof the official documentssubmittedby the author and issuedby his
country of origin, and the failure to appoint a guardian, constitute a violation of the authorÕs Convention rights

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/82/D/17/2017&Lang=E!!
violation of CRC: 8+12+20(1)+22
CtRC 18 Sep. 2019, CRC/C/82/D/17/2017 M.T. v ES

*
The author was not accompaniedby a representativeduring the age determinationprocedureand the documents
provided, including his passport,were rejectedby the authorities without clearing up any doubtswith the consular
authorities of C™tedÕIvoire.Thus, the best interests of the child were not a primary consideration in the age
determination procedure undergone by the author, contrary to art. 3 and 12 of the Convention.
The Committeeconsidersthat the Stateparty failed to respectthe authorÕsidentity by rejecting as evidencethe birth
certificateandpassportsubmittedby theauthor,withoutverifying the informationtheycontainedwith theauthoritiesof
his country of origin. Violation of art. 8 of the Convention.
TheCommitteeconsidersthat thefact that theauthorwasnot assigneda guardianto enablehim to applyfor asylumasa
minor, eventhoughhe had official documentsproving that he wasa minor, deprivedhim of the specialprotectionthat
shouldbeaffordedto unaccompaniedminor asylumseekersandput him at risk of irreparableharmin theeventof return
to his country of origin, in violation of art. 20 (1) and 22 of the Convention.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/79/D/11/2017&Lang=E!!
violation of CRC: 12
CtRC 27 Sep. 2018, CRC/C/79/D/11/2017 N.B.F. v ES

*
TheCommitteeconsidersthat theage-determinationprocedureundergoneby theauthor,whoclaimedto bea child, was
not accompaniedby thesafeguardsneededto protecthis rights undertheConvention.In thecircumstancesof thepresent
case,in particular theexaminationusedto determinetheauthorÕsageand theabsenceof a representativeto assisthim
during this process,theCommitteeis of theviewthat thebestinterestsof thechild werenot a primeconsiderationin the
age-determination procedure to which the author was subjected, in breach of art. 3 and 12 of the Convention.
The view includes a joint concurring opinion and two separate dissenting opinions.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/79/D/11/2017&Lang=E!!
violation of CRC: 12
CtRC 27 Sep. 2018, CRC/C/79/D/11/2017 N.B.F. v ES

*
TheCommitteeconsidersthat theage-determinationprocedureundergoneby theauthor,whoclaimedto bea child, was
not accompaniedby thesafeguardsneededto protecthis rights undertheConvention.In thecircumstancesof thepresent
case,in particular theexaminationusedto determinetheauthorÕsageand theabsenceof a representativeto assisthim
during this process,theCommitteeis of theviewthat thebestinterestsof thechild werenot a primeconsiderationin the
age-determination procedure to which the author was subjected, in breach of art. 3 and 12 of the Convention.
The view includes a joint concurring opinion and two separate dissenting opinions.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/82/D/27/2017&Lang=E!!
violation of CRC: 8+12+20(1)+22
CtRC 18 Sep. 2019, CRC/C/82/D/27/2017 R.K. v ES

*
TheCommitteeconsidersthefailure to assigntheauthora guardiansothat hecouldapply for asylumin his capacityas
a minor,eventhoughhepossesseddocumentationconfirmingthat to bethecase,led to him beingdeprivedof thespecial
protectionthat is to beaffordedto unaccompaniedasylum-seekingminorsandexposedhim to a risk of irreparableharm
in the eventof his deportationto his country of origin, which constitutesa violation of articles 20 (1) and 22 of the
Convention.Also, the age determinationprocedurelacked the safeguardsnecessaryto protect his rights under the
Convention(art. 3). TheStateparty violatedhis rights (art. 8) insofaras it alteredelementsof his identityby attributing
to him an ageanda dateof birth that did not matchthe informationon his birth certificate,evenafter hehadpresented
documentation issued by the Embassy of Guinea confirming his status as a minor to the Spanish authorities.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/82/D/27/2017&Lang=E!!
violation of CRC: 8+12+20(1)+22
CtRC 18 Sep. 2019, CRC/C/82/D/27/2017 R.K. v ES

*
TheCommitteeconsidersthefailure to assigntheauthora guardiansothat hecouldapply for asylumin his capacityas
a minor,eventhoughhepossesseddocumentationconfirmingthat to bethecase,led to him beingdeprivedof thespecial
protectionthat is to beaffordedto unaccompaniedasylum-seekingminorsandexposedhim to a risk of irreparableharm
in the eventof his deportationto his country of origin, which constitutesa violation of articles 20 (1) and 22 of the
Convention.Also, the age determinationprocedurelacked the safeguardsnecessaryto protect his rights under the
Convention(art. 3). TheStateparty violatedhis rights (art. 8) insofaras it alteredelementsof his identityby attributing
to him an ageanda dateof birth that did not matchthe informationon his birth certificate,evenafter hehadpresented
documentation issued by the Embassy of Guinea confirming his status as a minor to the Spanish authorities.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/85/D/31/2017&Lang=E!!
violation of CRC: 8
CtRC 28 Sep. 2020, CRC/C/85/D/31/2017 W.M.C. v DK

*
The issueat stakeis whetheran unmarriedChinesemotherwith children born outsideChina, can go back to China
without problems.Returning Chinesenationals face a fine for leaving China illegally. This mother also faces a
substantial fine and prison sentence because she gave birth as an unmarried woman to children outside China.
However,the biggestproblemis that it is almostimpossibleto registerchildren in China in the local family household
register(hukou)whoare born outsideChina.Theconsequenceof this is that thesechildrendo not haveaccessto basic
services such as medical aid, social services and education.
Remarkableis that, while the Danish RefugeeCouncil explicitly mentionedthis in the appealprocedure,the Danish
RefugeeAppealsBoard statedthat the sanctionsmight seemunfair from a Danishcontext,but the majority did not find
that it would be of such character and of such proportions that it could be considered as persecution.
TheCtRC(again) refersto a 2019report of theUnitedStatesDepartmentof State,accordingto which,althoughunder
both civil law and marriage law the children of singlewomenare entitled to the samerights as thoseborn to married
parents,in practicechildren born to singlemothersor unmarriedcouplesare consideredoutsideof the policy and are
subjectto thesocialcompensationfeeandthedenialof legal documents,suchasbirth documentsandthehukou.It also
takesnoteof a 2018report of theUnitedKingdomHomeOffice,in whichit is statedthat manychildrenborn to singleor
unmarriedparentshadbeendenieda householdregistrationdocument,preventingthemfrom accessingpublic services,
medicaltreatmentandeducation.AlthoughtheGovernmenthasstatedit is makingit easierfor illegitimatechildrento be
registered, the implementation of this is inconsistent and there can still be obstacles.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/135/D/3017/2017&Lang=E

2.3.6 HRC Views on Asylum Procedure

violation of ICCPR: 7+13
HRC 21 July 2022, ICCPR/C/135/D/3017/2017 A.B. a.o. v PL

*
The applicantsare nationalsof Russia(Chechen).Both were severelybeatenand tortured in Russia.They travelled
through Belarus and wanted to apply for asylum at the border with Poland. However, their request was not
acknowledged.Theguardssimplystampedtheir passportswith a denial-of-entrystamp.In total theymade20 requests,
all of which wererejected.As therewasno effectiveremedywith suspensiveeffect,the HRC finds that Polandfailed to
afford to the authors their right to access an effective remedy for the alleged violation of article 13 of the Covenant.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/136/D/2754/2016&Lang=E
violation of ICCPR: 2+26
HRC 25 Oct. 2022, ICCPR/C/136/D/2754/2016 J.S.K.N. v DK

*
Theapplicant,a Palestinian,wasgranteda residencepermitanda refugeestatusin Denmark.His wife andchildrenare
Danishcitizens.He appliedfor Danishcitizenshipthroughnaturalizationbut his applicationwasrejectedashefailed to
acquirea certainlevelof knowledgeof Danish.This,however,wasdueto his chronicpost-traumaticstressdisorder.The
HRC considersthat, in failing to provide the author with any information about the reasoningin its decisionon his
applicationor thegroundsfor refusinghis applicationfor an exemptionfrom the languageproficiencyrequirementand
the
citizenshiptest basedon his medical health status,Denmarkhas failed to demonstratethat the refusal to grant the
exemption was based on reasonable and objective grounds.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/134/D/2632/2015&Lang=E
violation of ICCPR: 7+2
HRC 15 Mar. 2022, ICCPR/C/134/D/2632/2015 O. a.o. v SE

*
Theapplicantsare nationalsof Albania.Theyfled to Swedenbecausetheywerethreatenedby an Albaniancriminal and
oneof the applicantshad written a bookabouta networkof high-levelcorruption in Albania involving a former prime
minister.TheHRC observesthat, during the two setsof asylumproceedings,the authorssubmittedseveraldocuments
and other evidencein order to demonstratethe risk they would face if deportedto Albania, including supporting
documentationdemonstratingthat theywerethe objectof threatsand attacks,and that their househad beenblown up.
The Committee
alsonotesthat theStatepartyÕsauthoritiesrelied on inconsistenciesin theauthorsÕaccountsanddid not takeanyaction
to verify theauthorsÕclaims,limiting themselvesto indicating that theevidencepresentedwasnot sufficientandthat the
authorsdid not seektheprotectionof Albanianauthorities.TheCommitteeconsidersthat theassessmentof theauthorsÕ
claimsby theStateparty wasclearly arbitrary and that theauthorsÕremovalto Albaniawouldamountto a violation of
article 7 of the Covenant.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/133/D/2796/2016&Lang=E
violation of ICCPR: 7+24
HRC 13 Oct. 2021, ICCPR/C/133/D/2796/2016 Zabayo v NL

*
In this casea Nigerianwomanappliesfor asylumin TheNetherlandsafter her daughteris born in Amsterdamin 2014.
Themainreasonfor her requestis that shefearsthat sheandher daughterwill beexposedto femalegenitalmutilationin
Nigeria. Her applicationis rejectedfinding that: (1) her identitycouldnot beclearly established,(2) the informationon
her marriage and the related fear for circumcisionby her husbandÕsfamily were not credible, and (4) she had the
possibility of an internal flight alternative in Nigeria.
Althoughthe District Court foundthat the immigrationauthoritieshad incorrectly determinedthe lack of credibility of
the authorÕsmarriage, the Court acknowledgedthat there were internal flight alternatives.The Dutch administrative
Court of Appeal (Council of State) confirmed that decision in an unmotivated judgment.
TheHRCconcludesin a lengthyadoptedviewthat theabsenceof a properassessmentof thereal andpersonalrisk that
theymight faceif deported,is a violation of Art. 7 and24 (par. 10). It is interestingto notethat theHRC,after listing all
the argumentsin detail, focuseson the proceduralaspectof credibility assessment.Meaningthat a clear defectin this
procedureis paramount.Threeof the16 Committeemembersdissented.Theyarguethat theHRCdid not establishthat
the assessmentof the StateParty (NL) wasclearly arbitrary. However,in concludingthat the procedureitself did not
include a proper assessment of the asylum request, the HRC has formulated an important benchmark.

*
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32008L0115
On common standards and procedures in MSs for returning illegally staying TCNs

OJ 2008 L 348/98

CJEU judgments
CJEU (GC) 30 Nov. 2009 C-357/09 Kadzoev 15(4), (5) + (6)
CJEU 28 Apr. 2011 C-61/11 El Dridi 15+16
CJEU (GC) 6 Dec. 2011 C-329/11 Achughbabian 
CJEU 6 Dec. 2012 C-430/11 Sagor 2+15+16
CJEU 21 Mar. 2013 C-522/11 Mbaye 2(2)(b)+7(4)
CJEU 10 Sep. 2013 C-383/13 G. & R. 15(2)+6
CJEU 19 Sep. 2013 C-297/12 Filev & Osmani 2(2)(b)+11
CJEU 5 June 2014 C-146/14 Mahdi 15
CJEU (GC) 17 July 2014 C-473/13 Bero & Bouzalmate 16(1)
CJEU (GC) 17 July 2014 C-474/13 Pham 16(1)
CJEU 5 Nov. 2014 C-166/13 Mukarubega 3+7
CJEU 11 Dec. 2014 C-249/13 Boudjlida 6
CJEU 23 Apr. 2015 C-38/14 Zaizoune 4(2)+6(1)
CJEU 11 June 2015 C-554/13 Zh. & O. 7(4)
CJEU 1 Oct. 2015 C-290/14 Celaj 
CJEU (GC) 7 June 2016 C-47/15 Affum 2(1)+3(2)
CJEU 26 July 2017 C-225/16 Ouhrami 11(2)
CJEU 14 Sep. 2017 C-184/16 Petrea 6(1)
CJEU (GC) 8 May 2018 C-82/16 K.A. a.o. 5+11+13
CJEU (GC) 19 Mar. 2019 C-444/17 Arib 2(2)(a)
CJEU 2 July 2020 C-18/19 W.M. 16(1)
CJEU 17 Sep. 2020 C-806/18 J.Z. 11(2)
CJEU 30 Sep. 2020 C-233/19 B. / CPAS (BE) 5+13
CJEU 30 Sep. 2020 C-402/19 L.M. / CPAS (BE) 5+13
CJEU 8 Oct. 2020 C-568/19 M.O. / Toledo (ES) 6(1)+8(1)
CJEU 4 Dec. 2020 C-746/19 U.D. all Art.
CJEU 14 Jan. 2021 C-441/19 T.Q. 6+8+10
CJEU 24 Feb. 2021 C-673/19 M. a.o. 3+6+15
CJEU 11 Mar. 2021 C-112/20 M.A. 5+13
CJEU 5 May 2021 C-641/20 V.T. / CPAS (BE) 5+13
CJEU 3 June 2021 C-546/19 B.Z. / Westerwaldkreis (DE) 2(2)(b)+3(6)
CJEU 3 Mar. 2022 C-409/20 U.N. 6+7+8
CJEU 10 Mar. 2022 C-519/20 K. / Gifhorn (DE) 16(1)+18(1)
CJEU 8 Sep. 2022 C-56/22 P.L. 5+6+13
CJEU 15 Sep. 2022 C-420/20 H.N. 3+9+11(2)
CJEU 6 Oct. 2022 C-241/21 I.L. 15(1)
CJEU 20 Oct. 2022 C-825/21 U.P. 6(4)
CJEU (GC) 22 Nov. 2022 C-69/21 X. / Stscr (NL) 5+6+9
CJEU 26 Apr. 2023 C-629/22 A.L. 6(2)
CJEU 27 Apr. 2023 C-528/21 M.D. 5+11
CJEU 22 June 2023 C-711/21 X.X.X. / Etat Belge (BE) 5
CJEU 21 Sep. 2023 C-143/22 ADDE all Art.
CJEU 9 Nov. 2023 C-257/22 C.D. 4+5
CJEU 16 Nov. 2023 C-203/23 Bandundu #1 all Art.
CJEU 8 July 2024 C-669/23 Zhang 6+8+9
CJEU 12 Sep. 2024 C-352/23 Changu 14(2)
CJEU 26 Sep. 2024 C-143/24 Bandundu (#2) all Art.

Directive 2008/115 

impl. date 24 Dec. 2010

3 Irregular Migration and Border Detention

3.1 Irregular Migration and Border Detention: Adopted Measures
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!!
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!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!

*

measures sorted in alphabetical order
case law sorted in chronological order

New

Return Directive
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CJEU 4 Oct. 2024 C-387/24 Bouskoura 15(2)(b)
CJEU 17 Oct. 2024 C-156/23 Ararat 5+13(1)
CJEU 19 Dec. 2024 C-244/24 Kaduna 6
CJEU pending cases
CJEU (pending) C-636/23 Al Hoceima 7(4)+8+11(1)
CJEU (pending) C-150/24 Aroja 15(5) + (6)
CJEU (pending) C-431/24 Multan 5+13(1)
See further: ¤ 3.3

!!
!!
!!

!!
!!
!!

New
New
New

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32017H0432
Making returns more effective when implementing the Returns Directive

OJ 2017 L 66/15

Recommendation 2017/432 

*

Return Implementation

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32001L0051
Obligation of carriers to return TCNs when entry is refused

OJ 2001 L 187/45

Directive 2001/51 

impl. date 11 Feb. 2003*

Carriers Sanctions

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32005D0267
Establishing a secure web-based Information and Coordination Network for MSÕ Migration Management Services

OJ 2005 L 83/48

Decision 267/2005 

*
Repealed by Reg. 2016/1624 (Borders and Coast Guard).*

Early Warning System

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32009L0052
Minimum standards on sanctions and measures against employers of illegally staying TCNs

OJ 2009 L 168/24

Directive 2009/52 

impl. date 20 July 2011*

Employers Sanctions

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003L0110
Assistance with transit for expulsion by air

OJ 2003 L 321/26

Directive 2003/110 

*

Expulsion by Air

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004D0191
On the compensation of the financial imbalances resulting from the mutual recognition of decisions on the expulsion of TCNs

OJ 2004 L 60/55

Decision 191/2004 

*

Expulsion Costs

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32001L0040
Mutual recognition of expulsion decisions of TCNs

OJ 2001 L 149/34

CJEU judgments
CJEU 3 Sep. 2015 C-456/14 Orrego Arias 3(1)(a)
CJEU 11 June 2020 C-448/19 W.T. in full
See further: ¤ 3.3

Directive 2001/40 

impl. date 2 Oct. 2002

!!
!!

*

Expulsion Decisions

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004D0573
On the organisation of joint flights for removals from the territory of two or more MSs, of TCNs

OJ 2004 L 261/28

Decision 573/2004 

*

Expulsion Joint Flights

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:3
Transit via land for expulsion

adopted 22 Dec. 2003 by Council

Conclusion

*

Expulsion via Land

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32019R1240
On the creation of a European network of immigration liaison officers

OJ 2019 L 198/88

Regulation 2019/1240 

*
Replaces by Reg 377/2004 (Liaison Officers)*

Immigration Liaison ! etwork

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32024R1349
Establishing a Return Border Procedure

Regulation 2024/1349 

impl. date 12 June 2026
Amending regulation 2021/1148*
Awaiting committee decision

Return Border Procedure
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32007D0575
Establishing the Eur. Return Fund as part of the General Programme Solidarity and Management of Migration Flows

OJ 2007 L 144

Decision 575/2007 

*
Repealed by Reg. 516/2014 (Asylum, Migration and Integration Fund).*

Return Programme

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32011L0036
On preventing and combating trafficking in human beings and protecting its victims

OJ 2011 L 101/1

Directive 2011/36 

impl. date 6 Apr. 2013*
Replacing Framework Decision 2002/629 (OJ 2002 L 203/1)*

Trafficking Persons

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004L0081
Residence permits for TCNs who are victims of trafficking

OJ 2004 L 261/19

CJEU judgments
CJEU 20 Oct. 2022 C-66/21 O.T.E. / Stscr (NL) 6(2)
See further: ¤ 3.3

Directive 2004/81 

impl. date 6 Aug. 2004

!!

*

Trafficking Victims

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32002L0090
Facilitation of unauthorised entry, transit and residence

OJ 2002 L 328

CJEU judgments
CJEU 10 Apr. 2012 C-83/12 Vo 1
CJEU 25 May 2016 C-218/15 Paoletti a.o. 1
CJEU pending cases
CJEU AG 7 Nov. 2024 C-460/23 Kinsa 12
See further: ¤ 3.3

Directive 2002/90 

impl. date 5 Dec. 2002

!!
!!

!!

*

Unauthorized Entry

UK opt in
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https://echr.coe.int/Pages/home.aspx?p=basictexts&c=#n1359128122487_pointer

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

ETS 005

ECtHR Judgments
ECtHR 19 Mar. 2024 27584/20 K.J. a.o. v RU 2+3+5
ECtHR 24 Mar. 2020 24917/15 Asady a.o. v SK 4 (Prot. 4)
ECtHR 8 July 2021 12625/17 Shahzad #1 v HU 13+4 (Prot. 4)
ECtHR 8 July 2021 51246/17 D.A. v PL 3+4 (Prot. 4)
ECtHR 5 Apr. 2022 55798/16 A.A. v MK 4 (Prot. 4)
ECtHR 30 June 2022 42907/17 A.B. a.o. v PL 3+13+4 (Prot. 4)
ECtHR 22 Sep. 2022 18531/17 H.K. v HU 4 (Prot. 4)
ECtHR 22 Sep. 2022 41764/17 T.Z. a.o. v PL 4 (Prot. 4)+3
ECtHR 12 Oct. 2023 56417/19 S.S. a.o. v HU 4 (Prot. 4)+3
ECtHR 18 Jan. 2024 82479/17 K.P. v HU 4 (Prot. 4)+13
ECtHR 4 Apr. 2024 54029/17 Sherov a.o. v PL 3+13+4 (Prot. 4)
ECtHR 19 Sep. 2024 60778/19 M.D. a.o. v HU 4 (Prot. 4)
ECtHR 8 Oct. 2024 39090/20 M.A. & Z.R. v CY 3+4 (Prot. 4)
ECtHR 31 July 2012 14902/10 Mahmundi v GR 5
ECtHR 25 Sep. 2012 50520/09 Ahmade v GR 5
ECtHR 2 Oct. 2012 14743/11 Abdulkhakov v RU 3
ECtHR 23 Oct. 2012 13058/11 Abdelhakim v HU 5
ECtHR 13 Dec. 2012 39630/09 El-Masri v MK 3+5
ECtHR 23 Feb. 2016 44883/09 Nasr & Ghali v IT 3+5+8+13
ECtHR 6 Oct. 2016 3342/11 Richmond Yaw v IT 5
ECtHR 4 Apr. 2017 39061/11 Thimothawes v BE 5
ECtHR 4 Apr. 2017 23707/15 Muzamba Oyaw v BE 5
ECtHR 6 Nov. 2018 52548/15 K.G. v BE 5
ECtHR 25 Apr. 2019 62824/16 V.M. v UK 5
ECtHR 25 June 2019 10112/16 Al Husin v BA 5
ECtHR (GC)13 Feb. 2020 8671/15 N.D. & N.T. v ES 4 (Prot. 4)
ECtHR 25 June 2020 9347/14 Moustahi v FR 5+2 Prot 4
ECtHR (GC)14 Sep. 2022 24384/19 H.F. v FR 3 (Prot. 4)
ECtHR 22 June 2023 1103/16 Poklikayew v PL 1 (Prot. 7)
ECtHR 5 Dec. 2023 8857/16 F.S. v HR 1 (Prot. 7)
ECtHR 16 Jan. 2024 6383/17 al-Hawsai v LT 3+5+6+8+13+1 (Prot. 6)
ECtHR 25 Apr. 2024 14606/20 Muhamad v GR 3
ECtHR 12 Sep. 2024 30056/18 Z.A. v HU 5
ECtHR 30 Mar. 2023 21329/18 J.A. a.o. v IT 5+4 (Prot. 4)
ECtHR 30 Mar. 2023 21329/18 J.A. a.o. v IT 5+4 (Prot. 4)
See further: ¤ 3.3

impl. date 31 Aug. 1954

!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
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!!
!!
!!
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!!
!!
!!
!!
!!
!!
!!
!!

*

ECHR Detention, degrading treatment and expulsion

art. 5 Detention
art. 4 (Prot. 4) Collective Expulsion
art. 3 (Prot. 4) Expulsion of nationals

New

New

art. 1 (Prot. 7) Expulsion of aliens
art. 3 Degrading Treatment
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https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf

UN Convention on the Rights of the Child

1577 UNTS 27531

CtRC Views
CtRC 1 Feb. 2019 C/80/D/4/2016 D.D. 37+20
CtRC 18 Sep. 2019 C/82/D/17/2017 M.T. 8+12+20(1)+22
CtRC 18 Sep. 2019 C/82/D/27/2017 R.K. 8+12+20(1)+22
CtRC 18 Sep. 2019 C/82/D/27/2017 R.K. 8+12+20(1)+22
CtRC 4 Feb. 2020 C/83/D/21/2017 A.D. 8+12+3+20(1)
CtRC 28 Sep. 2020 C/85/D/28/2017 M.B. 8+12+20(1)
CtRC 28 Sep. 2020 C/85/D/28/2017 M.B. 8+12+20(1)
CtRC 28 Sep. 2020 C/85/D/31/2017 W.M.C. 8
CtRC 31 May 2019 C/81/D/16/2017 A.L. 8
CtRC 31 May 2019 C/81/D/22/2017 J.A.B. 8+20
CtRC 7 Feb. 2020 C/83/D/24/2017 M.A.B. 8+20
CtRC 28 Sep. 2020 C/85/D/26/2017 M.B.S. 8+20
CtRC 28 Sep. 2020 C/85/D/40/2018 S.M.A. 8+20
CtRC 29 Jan. 2021 C/86/D/63/2018 C.O.C. 8+12+20
See further: ¤ 3.3

impl. date 2 Sep. 1990

!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!

*
Optional Communications Protocol that allows for individual complaints entered into force 14-4-2014*

CRC ChildÕs identity - Guardianship

art. 8 Identity
art. 20 Guardian

3.2 Irregular Migration and Border Detention: Proposed Measures

nothing to report*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-629/22

3.3 Irregular Migration and Border Detention: Jurisprudence

!!

3.3.1 CJEU Judgments on Irregular Migration and Border Detention

interpr. of  Dir. 2008/115 Return Directive Art. 6(2)
CJEU 26 Apr. 2023, C-629/22 A.L.

*

Art. 6(2) mustbe interpretedas meaningthat the competentauthoritiesof a MS are requiredto permit a TCN staying
illegally on the territory of that MS who holdsa valid residencepermit or other authorisationoffering a right to stay
issuedby anotherMS to go to that other MS beforethey adopt, if the circumstancesso require, a return decisionin
respectof sucha national, eventhough thoseauthoritiesconsiderit likely that that national will not complywith a
request to go to that other MS.
Art. 6(2) mustbe interpretedas meaningthat in so far as it requiresMSsto permit TCNsstaying illegally on their
territory to go to the MS which issuedthemwith a valid residencepermit or other authorisationoffering a right to stay
beforethoseMSsadopt,if thecircumstancessorequire,a return decisionin respectof suchnationals,that provisionhas
direct effect and may accordingly be relied on by individuals before the national courts.
Art. 6(2) mustbe interpretedas meaningthat where,contrary to that provision,a MS doesnot permit a third-country
national stayingillegally on its territory to go immediatelyto the MS which issuedhim or her with a valid residence
permit or other authorisationoffering a right to staybeforeit adoptsa return decisionin respectof that national, the
competentnational authorities, including national courts hearing an appeal against that return decision and the
accompanyingentry ban, are required to takeall necessarymeasuresto remedya national authorityÕsfailure to fulfil
obligations arising from that provision.

*

case law sorted in alphabetical order

ref. from FšrvaltningsrŠtten i Gšteborg, Sweden, 7 Oct. 2022

EU:C:2023:365

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-329/11!!

interpr. of  Dir. 2008/115 Return Directive Art.

CJEU (GC) 6 Dec. 2011, C-329/11 Achughbabian

*

The directive precludesnational legislation permitting the imprisonmentof an illegally stayingthird-country national
whohasnot (yet)beensubjectto thecoercivemeasuresprovidedfor in thedirectiveandhasnot, if detainedwith a view
to be returned,reachedthe expiry of the maximumduration of that detention.The directive doesnot precludepenal
sanctions being imposed after full application of the return procedure.

*
ref. from Court dÕAppel de Paris, France, 29 June 2011

EU:C:2011:807

AG 26 Oct. 2011 EU:C:2011:694
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-143/22!!

interpr. of  Dir. 2008/115 Return Directive Art. all Art.

CJEU 21 Sep. 2023, C-143/22 ADDE

*
On the issueof the temporaryreintroductionof border controls at internal borders, can foreign nationalsarriving
directly from the territory of a Stateparty to the SchengenConventionbe refusedentry,whenentry checksare carried
out at that border, on the basis of Art. 14 of that regulation, without the Return Directive being applicable?
TheAG concludesthat theReturnDirectiveis applicable,andin this particular caseArt. 14 SchengenBorderCodedoes
not.

*

EU:C:2023:689

AG 30 Mar. 2023 EU:C:2023:271

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-47/15!!

interpr. of  Dir. 2008/115 Return Directive Art. 2(1)+3(2)

CJEU (GC) 7 June 2016, C-47/15 Affum

*

Art. 2(1) and3(2) mustbe interpretedas meaningthat a TCN is stayingillegally on the territory of a MS and therefore
falls within the scopeof that directivewhen,without fulfilling the conditionsfor entry, stayor residence,he passesin
transit throughthat MS as a passengeron a busfrom anotherMS forming part of the Schengenarea and boundfor a
third MS outsidethat area. Also, the Directive mustbe interpretedas precludinglegislation of a MS which permitsa
TCN in respectof whomthe return procedureestablishedby the directivehasnot yet beencompletedto be imprisoned
merelyon accountof illegal entryacrossan internal border,resultingin an illegal stay.That interpretationalsoapplies
wherethe national concernedmaybe takenbackby anotherMS pursuantto an agreementor arrangementwithin the
meaning of Art. 6(3).

*
ref. from Cour de Cassation , France, 6 Feb. 2015

EU:C:2016:408

AG 2 Feb. 2016 EU:C:2016:68

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-156/23!!

interpr. of  Dir. 2008/115 Return Directive Art. 5+13(1)

CJEU 17 Oct. 2024, C-156/23 Ararat

*

Art. 5 mustbe interpretedas requiring an administrativeauthority which rejectsan applicationfor a residencepermit
basedon national law and,consequently,finds that the TCN concernedis stayingillegally on the territory of the MS in
question,to ensurecompliancewith the principle of non-refoulement,by reviewing,in the light of that principle, the
return decisionpreviouslyadoptedagainstthat national in the contextof a procedurefor internationalprotection,the
suspension of which came to an end following such a rejection.
Art. 13(1) and (2) read in conjunctionwith art. 5 ReturnDir. and with art. 19(2) and art. 47 of the Charter, mustbe
interpretedas requiring a national court which is requestedto review the legality of an act wherebythe competent
nationalauthorityhasrejectedan applicationfor a residencepermitprovidedfor by national law, and, in sodoing,has
broughtto an endthesuspensionof theenforcementof a return decisionpreviouslyadoptedin thecontextof a procedure
for international protection,to raise of its own motion any infringementof the principle of non-refoulementresulting
from the enforcementof the latter decision, on the basis of the material in the file brought to its attention, as
supplemented or clarified following adversarial proceedings.

*

New

ref. from Rechtbank Den Haag (zp) Roermond, NL, 14 Mar. 2023

EU:C:2024:892

AG 16 May  2024 EU:C:2024:413

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-444/17!!

interpr. of  Dir. 2008/115 Return Directive Art. 2(2)(a)

CJEU (GC) 19 Mar. 2019, C-444/17 Arib

*

Article 2(2)(a) of Dir. 2008/115read in conjunctionwith Art. 32 of Regulation2016/399(Borders Code),must be
interpretedas not applying to the situation of an illegally stayingthird-country national who was apprehendedin the
immediatevicinity of an internal border of a MemberState,evenwhere that MemberStatehas reintroducedborder
control at that border,pursuantto Article 25 of theregulation,on accountof a seriousthreat to public policy or internal
security in that Member State.

*
ref. from Cour de Cassation , France, 21 July 2017

EU:C:2019:220

AG 17 Oct. 2018 EU:C:2018:836

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-233/19!!

interpr. of  Dir. 2008/115 Return Directive Art. 5+13

CJEU 30 Sep. 2020, C-233/19 B. / CPAS (BE)

*

Art. 5 and13, readin the light of Art. 19(2)and47 of theCharter,mustbeinterpretedasmeaningthat a nationalcourt,
hearinga disputeon socialassistance,theoutcomeof whichis linkedto thepossiblesuspensionof theeffectsof a return
decision taken in respectof a TCN suffering from a serious illness, must hold that an action for annulmentand
suspensionof that decisionleadsto automaticsuspensionof that decision,eventhoughsuspensionof that decisiondoes
not result from the application of national legislation, where:
(1) that action containsargumentsseekingto establishthat the enforcementof that decisionwould exposethat third-
countrynational to a seriousrisk of graveand irreversibledeteriorationin his or her stateof health,which doesnot
appear to be manifestly unfounded, and that
(2) that legislation doesnot provide for any other remedy,governedby precise,clear and foreseeablerules, which
automatically entail the suspension of such a decision.

*
ref. from Cour du Travail de Liege, Belgium, 18 Mar. 2019

EU:C:2020:757

AG 28 May  2020 EU:C:2020:397

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-546/19!!

interpr. of  Dir. 2008/115 Return Directive Art. 2(2)(b)+3(6)

CJEU 3 June 2021, C-546/19 B.Z. / Westerwaldkreis (DE)

*

An entrybanfalls within thescopeof theReturnDirectivealsoif thereasonsfor this banare not relatedto migrationbut
public order in thecontextof a criminal conviction.If thereturn decisionconnectedto that entrybanis annulled- evenif
that return decision was final - that return decision is no longer valid.

*
ref. from Bundesverwaltungsgericht, Germany,

EU:C:2021:432

AG 10 Feb. 2021 EU:C:2021:105
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-143/24!!
interpr. of  Dir. 2008/115 Return Directive Art. all Art.
CJEU 26 Sep. 2024, C-143/24 Bandundu (#2)

*
Reformulated question of C-203/23 (Bandundu (#1)  was found inadmissible.*

New EU:C:2024:810

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-203/23!!
interpr. of  Dir. 2008/115 Return Directive Art. all Art.
CJEU 16 Nov. 2023, C-203/23 Bandundu #1

inadmissable
*
*

Therequestof thereferring court doesnot includea statementof thereasonswhich led to questionon the interpretation
of theReturnDir., limiting itself, on theonehand,to summarizingtheargumentsof thepartiesto themainproceedings
and to note that thesepartiesare opposedas to the applicationof Union law in this caseand the consequencesto be
drawnfrom it and,secondly,to reproducethequestionproposedby thedefendantin main.Nor doesthis requestsetout
the link which,accordingto the referring court, existsbetweenthat directiveand the national legislationapplicableto
thedisputein themainproceedings,with theresultthat theCJEUcannotassessto whatextenta responseto thequestion
posed is necessary to enable this court to render its decision in the main proceedings.

*

EU:C:2023:896

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-473/13!!

interpr. of  Dir. 2008/115 Return Directive Art. 16(1)

CJEU (GC) 17 July 2014, C-473/13 Bero & Bouzalmate

*

Asa rule, a MSis requiredto detainillegally stayingTCNsfor thepurposeof removalin a specialiseddetentionfacility
of that Stateevenif theMShasa federalstructureand the federatedstatecompetentto decideuponandcarry out such
detention under national law does not have such a detention facility.

*

ref. from Bundesgerichtshof, Germany, 3 Sep. 2013

EU:C:2014:2095

AG 30 Apr. 2014 EU:C:2014:295

* joined cases: C-473/13 + C-514/13

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-249/13!!

interpr. of  Dir. 2008/115 Return Directive Art. 6

CJEU 11 Dec. 2014, C-249/13 Boudjlida

*

Theright to beheardin all proceedings(in particular, Art 6), mustbeinterpretedasextendingto theright of an illegally
stayingthird-countrynational to express,beforethe adoptionof a return decisionconcerninghim, his point of view on
the legality of his stay,on the possibleapplication of Art 5 and 6(2) to (5) and on the detailedarrangementsfor his
return.

*
ref. from Tribunal administratif de Pau, France, 6 May 2013

EU:C:2014:2431

AG 25 June 2014 EU:C:2014:2032

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-387/24!!

interpr. of  Dir. 2008/115 Return Directive Art. 15(2)(b)

CJEU 4 Oct. 2024, C-387/24 Bouskoura

*

Art. 15 mustbeinterpretedasnot precludingnational legislationwhichdoesnot requirethecompetentjudicial authority
to order thereleaseof a TCN,whois in detentionpursuantto a measureadoptedon thebasisof Directive2008/115,on
the groundthat that person,whosedetentionhad initially beenorderedpursuantto a measureadoptedon the basisof
RegulationNo 604/2103,had not been releasedimmediatelyafter a finding that that latter measurehad become
unlawful.

*

New

ref. from Rechtbank Den Haag (zp) Roermond, NL, 4 June 2024

EU:C:2024:868

AG 5 Sep. 2024 EU:C:2024:703

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-257/22!!
interpr. of  Dir. 2008/115 Return Directive Art. 4+5
CJEU 9 Nov. 2023, C-257/22 C.D.

*

Art. 2(1) and3(2) mustbeinterpretedasmeaningthat theyprecludetheadoptionof a return decision,underArt. 6(1), in
respectof a TCN after the submissionby that personof an application for international protection,but before the
adoptionof a first-instancedecisionon that application, irrespectiveof the period of residenceto which that return
decision refers.

*
ref. from Krajsk!  soud v Brn", Czech, 14 Apr. 2022

EU:C:2023:852

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-290/14!!

interpr. of  Dir. 2008/115 Return Directive Art.

CJEU 1 Oct. 2015, C-290/14 Celaj

*

TheDirectivemustbeinterpretedasnot, in principle,precludinglegislationof a MSwhichprovidesfor theimpositionof
a prisonsentenceon an illegally stayingthird-countrynationalwho,after havingbeenreturnedto his countryof origin
in thecontextof an earlier return procedure,unlawfully re-enterstheterritory of that Statein breachof an entryban,at
least in cases of re-entry in breach of an entry ban.

*
ref. from Tribunale di Firenze, Italy, 12 June 2014

EU:C:2015:640

AG 28 Apr. 2015 EU:C:2015:285

Newsletter on European Asylum Issues Ð for JudgesNEAIS 2024/4 (Dec.) 109



N E A I S 2024/4
3.3.1: Irregular Migration and Border Detention: Jurisprudence: CJEU Judgments

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-352/23!!
interpr. of  Dir. 2008/115 Return Directive Art. 14(2)
CJEU 12 Sep. 2024, C-352/23 Changu

*

TheReturnDir. mustbeinterpretedasmeaningthat a MSwhichis unableto removea TCNwithin theperiodslaid down
in accordancewith Art. 8 of that directivemustprovidethat nationalwith written confirmationthat,althoughheor sheis
stayingillegally on the territory of that MS,the return decisionconcerninghim or her will temporarilynot beenforced.
Art. 1, 4 and7 of theCharter, read in conjunctionwith theReturnDir. mustbe interpretedasmeaningthat a MSis not
required to grant, on compellinghumanitariangrounds,a right to stay to a TCN who currently residesillegally in its
territory, irrespectiveof the duration of that nationalÕsstay in that territory. If that national also has the statusof
applicantfor internationalprotection,whois authorisedto remainin theterritory of that MS,heor shemayalsorely on
the rights enshrined in the Reception Dir.
As long as he or shehasnot beenremoved,that national may,however,rely on the rights guaranteedto him or her by
both the Charter and Art. 14(1) of that directive.
The importanceof this judgmentis the direct and unconditionalreferral to art 4 Charter in the contextof an illegally
stayingthird-countrynational who hasnot yet beenremoved.No other requirementsare needed.This impliesan active
dutyfor theauthoritiesto preventdegradingtreatmentaslaid downin art. 4 Charter.Article 4 wouldbeinfringedin the
casewheretheindifferenceof theauthoritiesof a MSwouldresult in a personwholly dependenton Statesupportfinding
him or herself, irrespectiveof his or her wishesand his or her personalchoices, in a situation of extremematerial
povertythat doesnot allow him to meethis mostbasicneeds,suchas, inter alia, food,personalhygieneand a placeto
live, and that undermineshis physicalor mentalhealthor putshim in a stateof degradationincompatiblewith human
dignity.

*
ref. from Administrativen sad Sofia-grad, Bulgaria, 29 May 2023

EU:C:2024:748

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-61/11!!

interpr. of  Dir. 2008/115 Return Directive Art. 15+16

CJEU 28 Apr. 2011, C-61/11 El Dridi

*

TheReturnDirectiveprecludesthat a MemberStatehaslegislationwhichprovidesfor a sentenceof imprisonmentto be
imposedon an illegally stayingTCN on the solegroundthat he remains,without valid grounds,on the territory of that
State, contrary to an order to leave that territory within a given period.

*
ref. from Corte D'Appello Di Trento, Italy, 10 Feb. 2011

EU:C:2011:268

AG 28 Apr. 2011 EU:C:2011:205

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-297/12!!
interpr. of  Dir. 2008/115 Return Directive Art. 2(2)(b)+11
CJEU 19 Sep. 2013, C-297/12 Filev & Osmani

*

Directivemustbe interpretedasprecludinga MSfrom providing that an expulsionor removalorder whichpredatesby
five yearsor more the period betweenthe dateon which that directiveshouldhavebeenimplementedand the dateon
whichit wasimplemented,maysubsequentlybeusedasa basisfor criminal proceedings,wherethat order wasbasedon
a criminal law sanction(within themeaningof Article 2(2)(b))andwherethat MSexercisedthediscretionprovidedfor
under that provision.

*
ref. from Amtsgericht Laufen, Germany, 18 June 2012

EU:C:2013:569

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-383/13!!

interpr. of  Dir. 2008/115 Return Directive Art. 15(2)+6

CJEU 10 Sep. 2013, C-383/13 G. & R.

*

If the extensionof a detentionmeasurehas beendecidedin an administrativeprocedurein breachof the right to be
heard,the national court responsiblefor assessingthe lawfulnessof that extensiondecisionmayorder the lifting of the
detentionmeasureonly if it considers,in the light of all of the factual and legal circumstancesof eachcase,that the
infringementat issueactually deprivedthe party relying thereonof the possibilityof arguing his defencebetter, to the
extent that the outcome of that administrative procedure could have been different.

*
ref. from Raad van State, NL, 5 July 2013

EU:C:2013:533

AG 23 Aug. 2013 EU:C:2013:553

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-420/20!!

interpr. of  Dir. 2008/115 Return Directive Art. 3+9+11(2)

CJEU 15 Sep. 2022, C-420/20 H.N.

*

In so far as it is apparentfrom theorder for referencethat, in thepresentcase,thepersonconcernedis preventedfrom
entering the territory of the MS in which his trial is taking place becauseof an entry ban imposedon him by the
competentauthorities of that MemberState, it remains to be determinedwhetherReturn Dir. 2008/115,in such a
situation, precludes the MS concerned from withdrawing or suspending the entry ban imposed on that person.
In that regard,it shouldberecalledthat that directive,whichlaysdowncommonstandardsandproceduresto beapplied
in the MSsfor returning illegally stayingthird-countrynationals,permitsMSs,as providedfor in Art. 11(3), wherea
return decision is accompanied by an entry ban, to withdraw or suspend such a ban.
Thus,the fourth subparagraphof that paragraphstatesthat, in specificcasesor certain categoriesof cases,for other
reasons, MS are to have such an option.
As theAdvocateGeneralobservedin point 87 of his Opinion,the fourth subparagraphof Art. 11(3)ReturnDir. confers
on the MS a wide discretionin defining the casesin which they considerthat an entry ban accompaniedby a return
decisionshouldbe suspendedor lifted and thereforeallows themto withdraw or suspendsuchan entry ban in order to
enable a suspect or accused person to travel to their territory in order to be present at his or her trial.

*
ref. from Sofiyski Rayonen sad, Bulgaria, 7 Aug. 2020

EU:C:2022:679

AG 3 Mar. 2022 EU:C:2022:157
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-241/21!!

interpr. of  Dir. 2008/115 Return Directive Art. 15(1)

CJEU 6 Oct. 2022, C-241/21 I.L.

*

Art. 15(1) ReturnDir. mustbe interpretedas not permitting a MS to order the detentionof an illegally stayingthird-
countrynationalsolelyon thebasisof a generalcriterion basedon therisk that theeffectiveenforcementof theremoval
would be compromised,without satisfyingoneof the specificgroundsfor detentionprovidedfor and clearly definedby
the legislation implementing that provision in national law.

*
ref. from Riigikohus, Estonia, 30 Mar. 2021

EU:C:2022:753

AG 2 June 2022 EU:C:2022:432

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-806/18!!

interpr. of  Dir. 2008/115 Return Directive Art. 11(2)

CJEU 17 Sep. 2020, C-806/18 J.Z.

*

TheReturnDirective,and in particular Art. 11 thereof,mustbe interpretedasnot precludinglegislationof a MSwhich
providesthat a custodialsentencemaybe imposedon an illegally stayingTCNfor whomthereturn proceduresetout in
that directivehasbeenexhaustedbut whohasnot actually left theterritory of theMSs,wherethecriminal act consistsin
an unlawfulstaywith noticeof an entryban,issuedin particular on accountof that TCNÕscriminal recordor the threat
he representsto public policy or national security,providedthat the criminal act is not definedas a breachof suchan
entry ban and that that legislationis sufficientlyaccessible,preciseand foreseeablein its applicationin order to avoid
all risk of arbitrariness, which is for the referring court to ascertain.
Follow up on theOuhramicase(C-225/16)of 26 July 2017on theconsequencesof an entrybanif thealien hasnot (yet)
left the territory of the MS.

*
ref. from Hoge Raad, NL, 23 Nov. 2018

EU:C:2020:724

AG 23 Apr. 2020 EU:C:2020:307

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-519/20!!

interpr. of  Dir. 2008/115 Return Directive Art. 16(1)+18(1)

CJEU 10 Mar. 2022, C-519/20 K. / Gifhorn (DE)

*

Art. 16(1) ReturnDir. mustbe interpretedas meaningthat a certain sectionof a prison,which,althoughit hasits own
director, comesunder the direction of that prison and under the authority of the minister responsiblefor the prison
system,and wherethird-country nationalsare kept in detentionwith a view to their removalin specializedbuildings,
which have their own facilities and which are separatefrom the other buildings of this section,in which criminally
convictedpersonsare detained,maybe regardedas a 'specialdetentionfacility' within the meaningof that provision,
providedthat the detentionconditionsapplicableto thosethird-countrynationalspreventas muchas possiblethat this
detentionis equivalentto detentionin prison environmentand are such as to respectboth the fundamentalrights
guaranteed by the Charter and the rights enshrined in Art. 16(2) to (5) and Art. 17 of the RD.
(2) Art. 18 RD, read in conjunctionwith Art. 47 Charter,mustbe interpretedas meaningthat thenational court which,
within theframeworkof its jurisdiction,mustrule on thedetentionor extensionorder thedetentionin a prisonof a third-
countrynational pendinghis removalmustbe able to verify whetherthe conditionsunderwhich a MS can detain this
third-country national in prison pursuant to Art. 18.
(3) Article 16(1) of Directive 2008/115,read in conjunctionwith the principle of the primacy of EU law, must be
interpretedas meaningthat a national court rules on legislation of a MemberStateunder which illegal residentsare
residentin theterritory of that MemberStatependingtheir removal,third-countrynationalsmaybetemporarilydetained
in a prison,wheretheyare keptseparatefrom ordinary prisoners,shouldnot applyif theconditionsunderwhichsuchan
arrangementaccordingto Article 18(1)is not or no longermet, andthesecondsentenceof Article 16(1)of that directive
is compatible with EU law.

*
ref. from Amtsgericht Hannover, Germany, 15 Oct. 2020

EU:C:2022:178

AG 25 Nov. 2021 EU:C:2021:958

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-82/16!!

interpr. of  Dir. 2008/115 Return Directive Art. 5+11+13

CJEU (GC) 8 May 2018, C-82/16 K.A. a.o.

*

Art. 5 and11 mustbe interpretedasnot precludinga practiceof a MSthat consistsin not examiningan applicationfor
residencefor thepurposesof family reunification,submittedon its territory by a TCNfamily memberof a Union citizen
whois a nationalof that MSandwhohasneverexercisedhis or her right to freedomof movement,solelyon theground
that that TCN is the subject of a ban on entering the territory of that Member State.
Art. 5 mustbe interpretedasprecludinga nationalpracticepursuantto whicha return decisionis adoptedwith respect
to a TCN,whohaspreviouslybeenthesubjectof a return decision,accompaniedby an entryban that remainsin force,
withoutanyaccountbeingtakenof thedetailsof his or her family life, and in particular the interestsof a minor child of
that TCN,referredto in an applicationfor residencefor thepurposesof family reunificationsubmittedafter theadoption
of such an entry ban, unless such details could have been provided earlier by the person concerned.

*
ref. from Raad voor Vreemdelingenbetwistingen, Belgium, 12 Feb. 2016

EU:C:2018:308

AG 26 Oct. 2017 EU:C:2017:821

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-244/24!!
interpr. of  Dir. 2008/115 Return Directive Art. 6
CJEU 19 Dec. 2024, C-244/24 Kaduna

*

Art. 6 mustbe interpretedasprecludingthe issuingof a return decisionto a TCN,who is legally stayingin the territory
of a MSby virtue of theoptionexercisedby that MSto grant temporaryprotectionto that TCN,beforethedateon which
that protectionends,including wherethe effectsof that decisionare suspendeduntil that dateand wherethat dateis in
the near future.

*

New

ref. from Rechtbank Den Haag (zp Amsterdam), Netherlands, 29 Mar. 2024

EU:C:2024:1038

* joined cases: C-244/24 + C-290/24
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-357/09!!

interpr. of  Dir. 2008/115 Return Directive Art. 15(4), (5) + (6)

CJEU (GC) 30 Nov. 2009, C-357/09 Kadzoev

*

The maximumduration of detentionmust include a period of detentioncompletedin connectionwith a removal
procedurecommencedbeforethe rules in the directive becomeapplicable.Only a real prospectthat removalcan be
carried out successfully,havingregard to the periodslaid down in Article 15(5) and (6), correspondsto a reasonable
prospectof removal,andthat that reasonableprospectdoesnot existwhereit appearsunlikelythat thepersonconcerned
will be admitted to a third country, having regard to those periods.

*
ref. from Administrativen sad Sofia-grad, Bulgaria, 7 Sep. 2009

EU:C:2009:741

AG 10 Nov. 2009 EU:C:2009:691

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-402/19!!

interpr. of  Dir. 2008/115 Return Directive Art. 5+13

CJEU 30 Sep. 2020, C-402/19 L.M. / CPAS (BE)

*

Artt. 5, 13 and14, readin the light of Art. 7, 19(2),21 and47 of theCharter,mustbeinterpretedasprecludingnational
legislation which does not provide, as far as possible, for the basic needs of a TCN to be met where:
Ð that national has appealed against a return decision made in respect of him or her;
Ð the adult child of that TCN is suffering from a serious illness;
Ð the presence of that TCN with that adult child is essential;
Ðan appealwasbroughton behalfof that adult child againsta return decisiontakenagainsthim or her, theenforcement
of whichmayexposethat adult child to a seriousrisk of graveandirreversibledeteriorationin his or her stateof health,
and
Ð  that TCN does not have the means to meet his or her needs himself or herself.

*
ref. from Cour du Travail de Liege, Belgium, 17 May 2019

EU:C:2020:759

AG 4 Mar. 2020 EU:C:2020:155

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-673/19!!

interpr. of  Dir. 2008/115 Return Directive Art. 3+6+15

CJEU 24 Feb. 2021, C-673/19 M. a.o.

*

Arts 3, 4, 6 and15 mustbe interpretedasnot precludinga MSfrom placing in administrativedetentiona TCNresiding
illegally on its territory, in order to carry out theforcedtransferof thatnationalto anotherMSin whichthatnationalhas
refugeestatus,wherethat national hasrefusedto complywith the order to go to that other MS and it is not possibleto
issue a return decision to him or her.

*
ref. from Raad van State, NL, 4 Sep. 2019

EU:C:2021:127

AG 20 Oct. 2020 EU:C:2020:840

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-112/20!!
interpr. of  Dir. 2008/115 Return Directive Art. 5+13
CJEU 11 Mar. 2021, C-112/20 M.A.

Art. 24 Charter

*

*
Art. 5 ReturnDirective,read in conjunctionwith Art. 24 Charter,mustbe interpretedasmeaningthat MSsare required
to takedueaccountof thebestinterestsof thechild beforeadoptinga return decisionaccompaniedby an entryban,even
where the person to whom that decision is addressed is not a minor but his or her father.

*

ref. from Conseil dÕEtat, Belgium, 28 Feb. 2020

EU:C:2021:197

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-528/21!!

interpr. of  Dir. 2008/115 Return Directive Art. 5+11

CJEU 27 Apr. 2023, C-528/21 M.D.

*
Art 20 TFEU mustbe interpretedas precludinga MS from adoptinga decisionbanningentry into the territory of the
EuropeanUnion in respectof a TCN,who is a family memberof a Union citizen,a national of that MS who hasnever
exercisedhis or her right to free movement,without having examinedbeforehandwhether there is, betweenthose
persons,a relationship of dependencywhich would de facto compelthat Union citizen to leave the territory of the
EuropeanUnion altogetherin order to go with that family memberand,if so,whetherthegroundson whichthat decision
was adopted allow a derogation from the derived right of residence of that TCN.
Art. 5 Return Dir. must be interpretedas precluding that a TCN, who should have beenthe addresseeof a return
decision,is thesubjectÐin a direct extensionof thedecisionwhichwithdrewfrom him or her, for reasonsconnectedwith
nationalsecurity,his or her right of residenceon theterritory of theMSconcernedÐof a decisionbanningentryinto the
territory of theEuropeanUnion, adoptedfor identical reasons,withoutconsiderationbeinggiven,beforehand,to his or
her state of health and, where appropriate, his or her family life and the best interests of his or her minor child.
Art. 5 ReturnDir. mustbeinterpretedasmeaningthat,wherea nationalcourt is seisedof an actionagainstan entryban
decision adoptedpursuant to national legislation which is incompatiblewith that Article 5 and which cannot be
interpretedconsistentlywith it, that court mustdisapplythat legislation to the extentthat it doesnot complywith that
article and, where necessary to ensure the full effectiveness of Article 5, apply that article directly in the dispute before it.
Art. 13 ReturnDir. mustbeinterpretedasprecludinga nationalpracticeby whichtheadministrativeauthoritiesof a MS
refuseto applya final court decisionorderingthesuspensionof enforcementof an entrybandecisionon thegroundthat
that decision had already been the object of an alert in the Schengen Information System.

*

EU:C:2023:341

AG 24 Nov. 2022 EU:C:2022:933
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-568/19!!
interpr. of  Dir. 2008/115 Return Directive Art. 6(1)+8(1)
CJEU 8 Oct. 2020, C-568/19 M.O. / Toledo (ES)

*

First, it shouldbeobservedthat, whenapplyingdomesticlaw, andwithin the limits establishedby generalprinciplesof
law, national courtsare requiredto interpret that law, so far aspossible,in the light of thewordingand thepurposeof
the directiveconcernedin order to achievethe result soughtby that directive.In this case,the referring court seemsto
precludethat possibility.Secondly,it mustbeobservedthat, in accordancewith theCourtÕssettledcase-law,a directive
cannot, of itself, impose obligations on an individual.
TheReturnDirective mustbe interpretedas meaningthat, wherenational legislationmakesprovision,in the eventof a
TCNstayingillegally in theterritory of a MS,for eithera fine or removal,andthelatter measuremaybeadoptedonly if
there are aggravating circumstancesconcerningthat national, additional to his or her illegal stay, the competent
national authority may not rely directly on the provisionsof that directive in order to adopt a return decisionand to
enforce that decision, even in the absence of such aggravating circumstances.

*
ref. from Tribunal Superior de Justicia of Castilla La Mancha , Spain, 11 July 2019

EU:C:2020:807

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-146/14!!

interpr. of  Dir. 2008/115 Return Directive Art. 15

CJEU 5 June 2014, C-146/14 Mahdi

*

Any decisionadoptedby a competentauthority, on expiry of the maximumperiod allowedfor the initial detentionof a
TCN,on the further courseto takeconcerningthe detentionmustbe in the form of a written measurethat includesthe
reasonsin fact and in law for that decision.The Dir. precludesthat an initial six-monthperiod of detentionmay be
extended solely because the third-country national concerned has no identity documents.

*
ref. from Administrativen sad Sofia-grad, Bulgaria, 28 Mar. 2014

EU:C:2014:1320

AG 14 May  2014 EU:C:2014:1936

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-522/11!!
interpr. of  Dir. 2008/115 Return Directive Art. 2(2)(b)+7(4)
CJEU 21 Mar. 2013, C-522/11 Mbaye

*

Third-countrynationalsprosecutedfor or convictedof theoffenceof illegal residenceprovidedfor in the legislationof a
MemberStatecannot,on accountsolely of that offenceof illegal residence,be excludedfrom the scopeof Directive
2008/115.
Directive 2008/115doesnot precludelegislation of a MemberStatepenalisingthe illegal residenceof third-country
nationalsby a fine which maybe replacedby expulsion.However,it is only possibleto haverecourseto that option to
replacethefine wherethesituationof thepersonconcernedcorrespondsto oneof thosereferredto in Article 7(4) of that
directive.

*
ref. from Ufficio del Giudice di Pace Lecce, Italy, 22 Sep. 2011

EU:C:2013:190

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-166/13!!

interpr. of  Dir. 2008/115 Return Directive Art. 3+7

CJEU 5 Nov. 2014, C-166/13 Mukarubega

*

A national authority is not precludedfrom failing to hear a TCN specificallyon the subjectof a return decisionwhere,
after that authority has determinedthat the TCN is staying illegally in the national territory on the conclusionof a
procedurewhich fully respectedthat personÕsright to be heard, it is contemplatingthe adoptionof sucha decisionin
respect of that person, whether or not that return decision is the result of refusal of a residence permit.

*
ref. from Tribunal Administratif de Melun, France, 3 Apr. 2013

EU:C:2014:2336

AG 25 June 2014 EU:C:2014:2031

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-456/14!!
interpr. of  Dir. 2001/40 Expulsion Decisions Art. 3(1)(a)
CJEU 3 Sep. 2015, C-456/14 Orrego Arias

inadmissable

*

*
This caseconcernsthe exactmeaningof the term Ôoffencepunishableby a penaltyinvolving deprivationof liberty of at
least one yearÕ,set out in Art 3(1)(a). However, the questionwas incorrectly formulated.Consequently,the Court
ordered that the case was inadmissable.

*

ref. from Tribunal Superior de Justicia of Castilla La Mancha , Spain, 2 Oct. 2014

EU:C:2015:550

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-225/16!!

interpr. of  Dir. 2008/115 Return Directive Art. 11(2)

CJEU 26 July 2017, C-225/16 Ouhrami

*

Article 11(2)mustbeinterpretedasmeaningthat thestartingpoint of thedurationof an entryban,asreferredto in that
provision,whichin principle maynot exceedfive years,mustbecalculatedfrom thedateon whichthepersonconcerned
actually left the territory of the Member States.

*
ref. from Hoge Raad, NL, 22 Apr. 2016

EU:C:2017:590

AG 18 May  2017 EU:C:2017:398

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-56/22!!
interpr. of  Dir. 2008/115 Return Directive Art. 5+6+13
CJEU 8 Sep. 2022, C-56/22 P.L.

*
The request is manifestly unfounded.*

EU:C:2022:672
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-218/15!!

interpr. of  Dir. 2002/90 Unauthorized Entry Art. 1

CJEU 25 May 2016, C-218/15 Paoletti a.o.

*

Article 6 TEU and Article 49 of the Charter of FundamentalRights of the EuropeanUnion must be interpretedas
meaningthat the accessionof a Stateto the EuropeanUnion doesnot precludeanother MemberStateimposinga
criminal penaltyon personswho committed,beforethe accession,the offenceof facilitation of illegal immigration for
nationals of the first State.

*
ref. from Tribunale ordinario di Campobasso, Italy, 11 May 2015

EU:C:2016:748

AG 26 May  2016 EU:C:2016:370

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-184/16!!

interpr. of  Dir. 2008/115 Return Directive Art. 6(1)

CJEU 14 Sep. 2017, C-184/16 Petrea

*

TheReturnDirectivedoesnot precludea decisionto return a EU citizenfrom beingadoptedby thesameauthoritiesand
accordingto thesameprocedureasa decisionto return a third-countrynationalstayingillegally referredto in Article 6
(1), providedthat thetranspositionmeasuresof Directive2004/38(CitizensDirective)whichare morefavourableto that
EU citizen are applied.

*
ref. from Dioikitiko Protodikeio Thessalonikis, Greece, 1 Apr. 2016

EU:C:2017:684

AG 27 Apr. 2017 EU:C:2017:324

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-474/13!!

interpr. of  Dir. 2008/115 Return Directive Art. 16(1)

CJEU (GC) 17 July 2014, C-474/13 Pham

*

The Dir. doesnot permit a MS to detain a TCN for the purposeof removal in prison accommodationtogetherwith
ordinary prisoners even if the TCN consents thereto.

*
ref. from Bundesgerichtshof, Germany, 3 Sep. 2013

EU:C:2014:2096

AG 30 Apr. 2014 EU:C:2014:336

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-430/11!!
interpr. of  Dir. 2008/115 Return Directive Art. 2+15+16
CJEU 6 Dec. 2012, C-430/11 Sagor

*

An illegal stay by a TCN in a MS:
(1) can be penalised by means of a fine, which may be replaced by an expulsion order;
(2) can not be penalisedby meansof a homedetentionorder unlessthat order is terminatedas soonas the physical
transportation of the TCN out of that MS is possible.

*
ref. from Tribunale di Adria, Italy, 18 Aug. 2011

EU:C:2012:777

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-441/19!!

interpr. of  Dir. 2008/115 Return Directive Art. 6+8+10

CJEU 14 Jan. 2021, C-441/19 T.Q.

*

Art. 6(1) mustbe interpretedasmeaningthat, beforeissuinga return decisionagainstan unaccompaniedminor, theMS
concernedmustcarry out a generalandin-depthassessmentof thesituationof that minor, takingdueaccountof thebest
interestsof the child. In this context, that MS must ensurethat adequatereception facilities are available for the
unaccompanied minor in question in the State of return.
Art. 6(1) read in conjunctionwith Art. 5(a) and in the light of Art. 24(2)of theCharter,mustbe interpretedasmeaning
that a MS maynot distinguishbetweenunaccompaniedminorssolelyon the basisof the criterion of their age for the
purpose of ascertaining whether there are adequate reception facilities in the State of return.
Art. 8(1) mustbe interpretedasprecludinga MS,after it hasadopteda return decisionin respectof an unaccompanied
minor and hasbeensatisfied,in accordancewith Art. 10(2), that that minor will be returnedto a memberof his or her
family, a nominatedguardianor adequatereceptionfacilities in the Stateof return, from refraining from subsequently
removing that minor until he or she reaches the age of 18 years.

*
ref. from Rechtbank Den Haag (zp) Den Bosch, NL, 12 June 2019

EU:C:2021:9

AG 2 July 2020 EU:C:2020:515

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-746/19!!
interpr. of  Dir. 2008/115 Return Directive Art. all Art.
CJEU 4 Dec. 2020, C-746/19 U.D.

case is deleted

*

*
Did the Spanish State correctly transpose Dir. 2008/115 into national law.
Question was withdrawn with reference to the judgment CJEU 8 Oct. 2020, C-568/19.

*

ref. from Juzgado de lo Contencioso-Administrativo de Barcelona, Spain, 14 Oct. 2019

EU:C:2020:1064

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-409/20!!
interpr. of  Dir. 2008/115 Return Directive Art. 6+7+8
CJEU 3 Mar. 2022, C-409/20 U.N.

*
Art. 6(1) and 8(1) ReturnDir., read in conjunctionwith Art. 6(4), 7(1) and 7(2), mustbe interpretedas not precluding
legislationof a MSwhichpenalisesa third-countrynationalstayingillegally in theterritory of that MS,in theabsenceof
aggravatingcircumstances,initially by a fine togetherwith an obligation to leave the territory of that MS within a
prescribed period unless,before the expiry of that period, that third-country nationalÕsstay is regularised and,
subsequently,if that third-country nationalÕsstay is not regularised,by a decisionordering his or her compulsory
removal, provided that that period is set in accordance with the requirements laid down in Art. 7(1) and (2).

*

EU:C:2022:148
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-825/21!!
interpr. of  Dir. 2008/115 Return Directive Art. 6(4)
CJEU 20 Oct. 2022, C-825/21 U.P.

*

Art. 6(4) mustbe interpretedas not precludinglegislationof a MS underwhich, wherea right to stay is grantedto a
third-countrynationalstayingillegally on its territory pendingtheoutcomeof theprocessingof an applicationfor leave
to remainfor oneof thereasonscoveredby thatprovision,onaccountof theadmissibilityof thatapplication,thegrantof
that right entails the implicit withdrawal of a return decisionpreviouslyadoptedin respectof that national after the
rejection of his or her application for international protection.

*
ref. from Cour de cassation, Belgium, 13 Dec. 2021

EU:C:2022:810

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-641/20!!
interpr. of  Dir. 2008/115 Return Directive Art. 5+13
CJEU 5 May 2021, C-641/20 V.T. / CPAS (BE)

*

Art. 5+13 must be interpreted as precluding national legislation which:
* doesnot confer automaticsuspensoryeffecton an action brought by a TCN againsta return decision,within the
meaningof Art. 3(4), concerninghim, after the withdrawal by the competentauthority of his refugeestatuspursuantto
Art. 11 QD, and, correlatively,
* doesnot conferon that TCNa provisionalright to resideandto havehis basicneedstakencareof until a decisionon
that action is taken,
in the exceptionalcasewherethat national,who is affectedby a seriousillness,may,as a result of that decisionbeing
enforced, be exposed to a serious risk of grave and irreversible deterioration in his state of health.
In this context,the national court, hearing a disputethe outcomeof which is linked to the possiblesuspensionof the
effectsof the return decision,musthold that the action broughtagainstthat decisionhasautomaticsuspensoryeffect,
where that action containsarguments,that do not appear to be manifestlyunfounded,seekingto establishthat the
enforcementof that decisionwouldexposetheTCNto a seriousrisk of graveandirreversibledeteriorationin his stateof
health.

*
ref. from Tribunal du Travail de Li•ge, Belgium, 26 Nov. 2020

EU:C:2021:374

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-83/12!!

interpr. of  Dir. 2002/90 Unauthorized Entry Art. 1

CJEU 10 Apr. 2012, C-83/12 Vo

*

TheVisaCodeis to beinterpretedasmeaningthat is doesnot precludenationalprovisionsunderwhichassistingillegal
immigration constitutesan offencesubjectto criminal penaltiesin caseswhere the personssmuggled,third-country
nationals,hold visaswhich they obtainedfraudulentlyby deceivingthe competentauthoritiesof the MemberStateof
issue as to the true purpose of their journey, without prior annulment of those visas.

*
ref. from Bundesgerichtshof, Germany, 17 Feb. 2012

EU:C:2012:202

AG 26 Mar. 2012 EU:C:2012:170

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-18/19!!

interpr. of  Dir. 2008/115 Return Directive Art. 16(1)

CJEU 2 July 2020, C-18/19 W.M.

*

Art. 16(1) ReturnDirective mustbe interpretedas not precludingnational legislationwhich allows an illegally staying
TCN to be detainedin prison accommodationfor the purposeof removal,separatedfrom ordinary prisoners,on the
ground that he posesa genuine,presentand sufficiently seriousthreat affecting one of the fundamentalinterestsof
society or the internal or external security of the MS concerned.

*
ref. from Bundesgerichtshof, Germany, 11 Jan. 2019

EU:C:2020:511

AG 27 Feb. 2020 EU:C:2020:130

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-448/19!!
interpr. of  Dir. 2001/40 Expulsion Decisions Art. in full
CJEU 11 June 2020, C-448/19 W.T.

*

Art. 12 of Dir. 2003/109mustbeinterpretedasprecludinglegislationof a MSwhich,asinterpretedby nationalcase-law
with referenceto CouncilDirective2001/40,providesfor theexpulsionof any third-countrynationalwhoholdsa long-
term residencepermit who has committeda criminal offencepunishableby a custodialsentenceof at least one year,
without it beingnecessaryto examinewhetherthe third countrynational representsa genuineand sufficientlyserious
threat to public order or public securityor to takeinto accountthedurationof residencein the territory of that Member
State,theageof thepersonconcerned,theconsequencesof expulsionfor thepersonconcernedandfamily membersand
the links with the country of residence or the absence of links with the country of origin.

*
ref. from Tribunal Superior de Justicia de Castilla-La Mancha, Spain, 12 June 2019

EU:C:2020:467
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-69/21!!

interpr. of  Dir. 2008/115 Return Directive Art. 5+6+9

CJEU (GC) 22 Nov. 2022, C-69/21 X. / Stscr (NL)

*

(1) Art 5 ReturnDir., read in conjunctionwith Art. 1, 4 and 19(2) Charter, mustbe interpretedas precludinga return
decisionfrom being takenor a removalorder from being madein respectof a third-country national who is staying
illegally on the territory of a MS and sufferingfrom a seriousillness,wherethereare substantialgroundsfor believing
that thepersonconcernedwouldbeexposed,in thethird-countryto whichheor shewouldberemoved,to a real risk of a
significant,permanentand rapid increasein his or her pain, if heor shewerereturned,on accountof theonly effective
analgesictreatmentbeingprohibitedin that country.A MemberStatemaynot lay downa strict periodwithin whichsuch
an increase must be liable to materialise in order to preclude that return decision or that removal order.
(2)Art. 5 and 9(1)(a) mustbe interpretedas precludingthe consequencesof the removalorder in the strict senseon the
stateof healthof a third-countrynational from being takeninto accountby the competentnational authority solely in
order to examine whether he or she is able to travel.
(3) Directive 2008/115,read in conjunctionwith Art. 7, as well as Art. 1 and 4 Charter mustbe interpretedas meaning
that
(a) it doesnot requiretheMSon whoseterritory a third-countrynationalis stayingillegally to grant that nationala right
of residencewhereheor shecannotbethesubjectof a return decisionor a removalorder becausethereare substantial
groundsfor believingthat heor shewouldbeexposed,in thereceivingcountry,to a real risk of a rapid, significantand
permanent increase in the pain caused by the serious illness from which he or she suffers;
(b) thestateof healthof that nationalandthecareheor shereceiveson that territory, on accountof that illness,mustbe
takeninto account,togetherwith all the other relevantfactors,by the competentnational authority whenit examines
whethertheright to respectfor theprivatelife of that nationalprecludeshim or her beingthesubjectof a return decision
or a removal order;
(c) the adoptionof sucha decisionor measuredoesnot infringe that right on the sole ground that, if he or shewere
returnedto the receivingcountry,that national would be exposedto the risk that his or her stateof healthdeteriorates,
where such a risk does not reach the severity threshold required under Art. 4 Charter.

*
ref. from Rechtbank Den Haag (zp) Den Bosch, NL, 4 Feb. 2021

EU:C:2022:913

AG 9 June 2022 EU:C:2022:451

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-711/21!!

interpr. of  Dir. 2008/115 Return Directive Art. 5

CJEU 22 June 2023, C-711/21 X.X.X. / Etat Belge (BE)

inadmissable

*

*

Thenational (Belgian)Court failed to explainto theCJEUwhya reply to their questionsis necessaryto enablethemto
give judgment.Evenafter an expressrequestof theCJEU,theConseildÕEtatfailed to do so.TheConseildÕEtatmerely
referred to a point of view of one of the parties.

*

ref. from Conseil dÕEtat, Belgium, 4 Nov. 2021

EU:C:2023:503

AG 2 Feb. 2023 EU:C:2023:155

* joined cases: C-711/21 + C-712/21

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-38/14!!
interpr. of  Dir. 2008/115 Return Directive Art. 4(2)+6(1)
CJEU 23 Apr. 2015, C-38/14 Zaizoune

*

Articles 6(1) and8(1), read in conjunctionwith Article 4(2) and4(3), mustbe interpretedas precludinglegislationof a
MS, which provides,in the eventof TCNs illegally staying in the territory of that MemberState,dependingon the
circumstances, for either a fine or removal, since the two measures are mutually exclusive.

*
ref. from Tribunal Superior de Justicia del Pais Vasco, Spain, 27 Jan. 2014

EU:C:2015:260

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-554/13!!

interpr. of  Dir. 2008/115 Return Directive Art. 7(4)

CJEU 11 June 2015, C-554/13 Zh. & O.

*

(1) Art. 7(4) mustbe interpretedas precludinga national practice wherebya third-country national, who is staying
illegally within the territory of a MemberState,is deemedto posea risk to public policy within the meaningof that
provisionon thesolegroundthat that national is suspected,or hasbeencriminally convicted,of an act punishableasa
criminal offence under national law.
(2) Art. 7(4) mustbe interpretedto the effectthat, in the caseof a TCN who is stayingillegally within the territory of a
MS and is suspected,or hasbeencriminally convicted,of an act punishableas a criminal offenceundernational law,
other factors,suchas thenatureandseriousnessof that act, the time which haselapsedsinceit wascommittedand the
fact that that national was in the processof leaving the territory of that MS whenhe was detainedby the national
authorities,may be relevant in the assessmentof whetherhe posesa risk to public policy within the meaningof that
provision.Anymatterwhichrelatesto thereliability of thesuspicionthat thethird-countrynationalconcernedcommitted
the alleged criminal offence, as the case may be, is also relevant to that assessment.
(3) Art. 7(4) mustbe interpretedas meaningthat it is not necessary,in order to makeuseof the option offeredby that
provision to refrain from granting a period for voluntary departurewhen the TCN posesa risk to public policy, to
conducta freshexaminationof thematterswhichhavealreadybeenexaminedin order to establishtheexistenceof that
risk. Any legislation or practice of a MS on this issuemust neverthelessensurethat a case-by-caseassessmentis
conducted of whether the refusal to grant such a period is compatible with that personÕs fundamental rights.

*
ref. from Raad van State, NL, 28 Oct. 2013

EU:C:2015:377

AG 12 Feb. 2015 EU:C:2015:94

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-669/23!!
interpr. of  Dir. 2008/115 Return Directive Art. 6+8+9
CJEU 8 July 2024, C-669/23 Zhang

(deleted)

*

*
Question is withdrawn.*

ref. from Rechtbank Den Haag (zp) Roermond, NL, 13 Nov. 2023
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-636/23!!

3.3.2 CJEU pending cases on Irregular Migration and Border Detention

interpr. of  Dir. 2008/115 Return Directive Art. 7(4)+8+11(1)
CJEU C-636/23 Al Hoceima

*

Must Art 7(4), 8(1)+(2), and 11(1) in the light of Art. 13 ReturnDir. and Art. 47 Charter,be interpretedas precluding
the refusal to grant a period for voluntarydeparturefrom beingregardedas a meremeansof enforcementwhich does
not alter the legal positionof the foreignnationalconcerned,giventhat thegrant or otherwiseof a period for voluntary
departure does not alter the primary finding of an illegal stay in the territory?

*
ref. from Raad voor Vreemdelingenbetwistingen, Belgium, 16 Oct. 2023

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-150/24!!
interpr. of  Dir. 2008/115 Return Directive Art. 15(5) + (6)
CJEU C-150/24 Aroja

*

On the maximumlength of detentionperiods.How is the situation to be assessedin circumstanceswhere,on the one
hand,theprincipal legal basisfor detention,namelyto securetheremovalof an illegally stayingthird-countrynational,
has remainedessentiallythe same,but where,on the other hand,partly new factual and legal groundshavebeenput
forward in supportof there-detention,thepersonconcernedwent,betweentheperiodsof detention,to anotherMember
Statefrom wherehewasreturnedto Finland, andseveralmonthsalsoelapsedbetweentheendof thepreviousperiodof
detention and the re-detention?

*
ref. from Korkein Oikeus, Finland, 27 Feb. 2024

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-460/23!!

interpr. of  Dir. 2002/90 Unauthorized Entry Art. 12

CJEU C-460/23 Kinsa

*

Art. 1(1)(a) must be interpretedas meaningthat the act by which a mother,a third-country national, intentionally
contributesto the unauthorisedentry into the territory of a MemberStateof two membersof her family, namelyher
daughterand nieceÐ who are minors over whomshehas custodyÐ by using false identity documents,constitutesan
offence.
It is for the referring court to carry out a specific examinationof the proportionality of national legislation which
providesfor the imposition,on anyonewho facilitatesunauthorisedentry into national territory, of a custodialsentence
of betweentwo andsix yearsanda financial penaltyof Euro 15.000per personconcerned,havingregard,in particular,
to the possibility of exoneratingfrom criminal liability personswhomare shownto haveacteddisinterestedly,out of
altruism, compassionor solidarity, for humanitarianreasonsor becauseof family ties, or of adapting the systemof
penalties applicable to them.

*
ref. from Tribunale di Bologna, Italy, 17 July 2023

AG 7 Nov. 2024 EU:C:2024:941

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-431/24!!
interpr. of  Dir. 2008/115 Return Directive Art. 5+13(1)
CJEU C-431/24 Multan

*

On limited access by the judge of confidential information.*
ref. from Rechtbank Den Haag (zp Roermond), Netherlands, 20 June 2024

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2213058/11%22%5D%7D!!

3.3.3 ECtHR Judgments on Irregular Migration and Border Detention, and Collective Expulsion (Art. 5; 4 Prot4)

violation of ECHR: 5
ECtHR 23 Oct. 2012, 13058/11 Abdelhakim v HU

*
This caseconcernsunlawful detention,without effectivejudicial review,of an asylumseekerduring the examinationof
his asylumapplication.Theapplicantwasa Palestinianwhohadbeenstoppedat theHungarianbordercontrol for using
a forged passport.

*

CE:ECHR:2012:1023JUD001305811
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2214743/11%22%5D%7D!!
violation of ECHR: 3
ECtHR 2 Oct. 2012, 14743/11 Abdulkhakov v RU

*
Theapplicant,an Uzbeknational,appliedfor refugeestatusandasylumin Russia.TheRussianauthoritiesarrestedhim
immediatelyupon arrival as they had beeninformed that he was wantedin Uzbekistanfor involvementin extremist
activities.Theapplicantclaimedto bepersecutedin Uzbekistandueto his religiousbeliefs,andfearedbeingtortured in
order to extractconfessionto offences.His applicationfor refugeestatuswasrejected,but his applicationfor temporary
asylum was still pending.
TheRussianauthoritiesorderedthe applicantÕsextradition to Uzbekistan,referring to diplomaticassurancesgivenby
theUzbekauthorities.However,theextraditionorder wasnot enforced,dueto an indicationby theECtHRof an interim
measureunder Rule 39. Meanwhile, the applicant was abductedin Moscow, taken to the airport and brought to
Tajikistan.
Extradition of the applicantto Uzbekistan,in the eventof his return to Russia,wasconsideredto constituteviolation of
ECHRArt. 3, dueto thewidespreadill-treatmentof detaineesand thesystematicpracticeof torture in policecustodyin
Uzbekistan,andthefact that suchrisk wouldbeincreasedfor personsaccusedof offencesconnectedto their involvement
with prohibited religious organisations.
TheCourt foundit establishedthat the applicantÕstransferto Tajikistanhad takenplacewith the knowledgeand either
passiveor activeinvolvementof theRussianauthorities.Tajikistanis not a party to theECHR,andRussiahadtherefore
removedthe applicant from the protectionof his rights under the ECHR. The Russianauthoritieshad not madeany
assessment of the existence of legal guarantees in Tajikistan against removal of persons facing risk of ill-treatment.
As regards this issueof potential indirect refoulement,the Court noted in particular that the applicantÕstransfer to
Tajikistan had beencarried out in secret,outsideany legal frameworkcapableof providing safeguardsagainst his
further transfer to Uzbekistanwithout assessmentof his risk of ill-treatment there. Any extra-judicial transfer or
extraordinaryrendition,by its deliberatecircumventionof dueprocess,washeldto becontraryto therule of law andthe
values protected by the ECHR.

*

CE:ECHR:2012:1002JUD001474311

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2250520/09%22%5D%7D!!
violation of ECHR: 5
ECtHR 25 Sep. 2012, 50520/09 Ahmade v GR

*
The conditionsof detentionof the applicant Afghan asylumseekerin two police stations in Athenswere found to
constitutedegradingtreatmentin breach of ECHR art. 3 SinceGreek law did not allow the courts to examinethe
conditionsof detentionin centresfor irregular immigrants,theapplicantdid not havean effectiveremedyin that regard,
in violation of ECHR art. 13 taken together with art. 3.
The Court found an additional violation of ECHR art. 13 taken togetherwith art. 3, resulting from the structural
deficienciesof the Greekasylumsystem,as evidencedby the period during which the applicanthad beenawaiting the
outcomeof his appealagainsttherefusalof asylum,andtherisk that hemightbedeportedbeforehis asylumappealhad
been examined.
ECHR art. 5 para. 4 was violated due to the lack of judicial competenceto review the lawfulnessof the deportation
constituting the legal basis of detention.

*

CE:ECHR:2012:0925JUD005052009

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2259727/13%22%5D%7D!!
no violation of ECHR: 5(1)
ECtHR 2 Mar. 2017, 59727/13 Ahmed v UK

*
A fifteen year old Somaliasylumseekergetsa temporaryresidencepermit in The Netherlandsin 1992.After 6 years
(1998)hetravelsto theUK andapplies- again- for asylumbutundera falsename.Theasylumrequestis rejectedbuthe
is allowedto stay(with family) in theUK in 2004.In 2007he is sentencedto four anda half monthsÕimprisonmentand
alsofacedwith a deportationorder in 2008.After theSufiandElmi judgment(8319/07)theSomaliis releasedon bail in
2011.TheCourt statesthat theperiodsof timetakenby theGovernmentto decideon his appealsagainstthedeportation
orders were reasonable.

*

CE:ECHR:2017:0302JUD005972713

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2210112/16%22%5D%7D!!
violation of ECHR: 5
ECtHR 25 June 2019, 10112/16 Al Husin v BA

*
The applicant was born in Syria in 1963. He fought as part of a foreign mujahedin
unit on theBosniansideduring the1992-95war. At somepoint heobtainedcitizenshipof BosniaandHerzegovina,but
this was revokedin 2007.He was placedin an immigration detentioncentrein October2008 as a threat to national
security.He claimedasylum,but this wasdismissedanda deportationorder wasissuedin February2011.Theapplicant
lodgeda first applicationto the ECtHR,which foundthat he faceda violation of his rights if he wereto be deportedto
Syria.Theauthoritiesissueda newdeportationorder in March 2012and proceededover the following yearsto extend
his detentionon national securitygrounds.In the meantime,the authoritiestried to find a safethird country to deport
him to, but many countries in Europe and the Middle East refused to accept him.
In February2016he wasreleasedsubjectto restrictions,suchas a ban on leavinghis area of residenceand havingto
report to the police.TheCourt concludedthat the groundsfor the applicantÕsdetentionhad not remainedvalid for the
whole period of his detentionowing to the lack of a realistic prospectof his expulsion.Therehad thereforebeena
violation of his rights under Article 5(1)(f).

*

CE:ECHR:2019:0625JUD001011216

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%226383/17%22%5D%7D!!
violation of ECHR: 3+5+6+8+13+1 (Prot. 6)
ECtHR 16 Jan. 2024, 6383/17 al-Hawsai v LT

*
Detentionand ÔextraordinaryrenditionÕof the applicant,a terrorist suspect,by the CIA in a secretdetentionfacility in
Lithuaniain 2005-2006aspart of theUSÔWaron TerrorÕ.TheECtHRunanimouslyholdsa violation of Art. 3 (proc) due
to failure to carry out effectiveinvestigation.Also a violation of Art. 3 (subs)due to the enablingof US authoritiesto
inhuman treatment. Also a violation of Art. 5 due to undisclosed detention and the enabling of transferring the applicant.

*

CE:ECHR:2024:0116JUD000638317

Newsletter on European Asylum Issues Ð for Judges118 NEAIS 2024/4 (Dec.)



N E A I S 2024/4
3.3.3: Irregular Migration and Border Detention: Jurisprudence: ECtHR Judgments

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2224607/20%22%5D%7D!!
violation of ECHR: 5(4)
ECtHR 2 July 2024, 24607/20 B.A. v CY

*
Detentionof a Syrian asylumseekeron national securitygroundsfor over 2 yearsand 9 months;the detentionwas
consideredarbitrary astheapplicanthadexpressedhis wishto applyfor asylumimmediatelyuponarrival andtherewas
not a sufficientlycloseconnectionbetweenthe groundrelied on to justify detentionand the preventionof unauthorised
entry; article 5(4) was violated due to the duration of the appeal proceedings.

*

CE:ECHR:2024:0702JUD002460720

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2284523/17%22%5D%7D!!
violation of ECHR: 2
ECtHR 17 Jan. 2023, 84523/17 Daraibou v HR

*
This caseconcernsa fire that brokeout in a detentioncentre,in which threedetainedmigrantsdied and the applicant
sufferedsevereinjuries. The applicant complained,under both the substantiveand procedural limbs of Art. 2 of the
Convention,about the authoritiesÕfailure to protect his life and their failure to properly investigatethe incident.The
ECtHR notesthat no further attemptswere madeto identify the Òinadequacyof the spaceand someorganisational
shortcomingsÓ.The ECtHR cannot but concludethat the Croatian authorities failed to implementthe provisionsof
domesticlaw guaranteeingrespectfor theright to life. In particular, theyfailed to detersimilar life-endangeringconduct
in the future.

*

CE:ECHR:2023:0117JUD008452317

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2221325/16%22%5D%7D!!
violation of ECHR: 5(1)
ECtHR 23 Feb. 2023, 21325/16 Dshijri v HU

*
Thecaseconcernsthe detentionof an Iraqi applicantpendinghis asylumproceedings.After 3 monthsof detentionthe
applicant was grantedsubsidiaryprotectionand released.The ECtHR concludesthat there is no indication that the
applicantfailed to cooperatewith theHungarianauthorities.TheECtHRfurther notesthat, as in O.M. v. Hungary, the
decisionsordering and prolonging the applicantÕsdetentionreferred to the needto clarify his identity and preventhis
absconding,but finds that their reasoningwasnot sufficientlyindividualisedto justify the measurein question,as also
required by the national law. The Hungarian GovernmentÕsreferenceto the fact that the applicant left Hungary
following his release and the granting of subsidiary protection cannot have any bearing on this conclusion.

*

CE:ECHR:2023:0223JUD002132516

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2239630/09%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 13 Dec. 2012, 39630/09 El-Masri v MK

*
Theapplicant,a Germannational of Lebaneseorigin, had beenarrestedby the Macedonianauthoritiesas a terrorist
suspect,held incommunicadoin a hotel in Skopje,handedoverto a CIA renditionteamat Skopjeairport, andbroughtto
Afghanistanwherehe was held in US detentionand repeatedlyinterrogated,beaten,kickedand threateneduntil his
release four months later.
The Court acceptedevidencefrom both aviation logs, international reports, a Germanparliamentary inquiry, and
statementsby a formerMacedonianministerof interior asthebasisfor concludingthat theapplicanthadbeentreatedin
accordancewith his explanations.In viewof theevidencepresented,theburdenof proof wasshiftedto theMacedonian
governmentwhich had not conclusively refuted the applicantÕsallegations which there therefore consideredas
established beyond reasonable doubt.
Macedoniawas held to be responsiblefor the ill-treatment and unlawful detentionduring the entire period of the
applicantÕscaptivity. In addition,arts. 3 and13 ECHRhadbeenviolateddueto theabsenceof anyserousinvestigation
into the case by the Macedonian authorities.

*

CE:ECHR:2012:1213JUD003963009

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%228857/16%22%5D%7D!!
violation of ECHR: 1 (Prot. 7)
ECtHR 5 Dec. 2023, 8857/16 F.S. v HR

*
ThecaseconcernstheCroatiandecisionsto expeltheapplicantfrom Croatia on national-securitygrounds.Accordingto
theapplicant,hehad lived in Croatia with family since1998after his parentshaddiedwhenhewasa child. He applied
for Croatiancitizenshipin 2011but wasinformedthat hewasa securityrisk by thenational intelligenceagency.Thisled
to his citizenshipapplicationbeingdenied,and subsequentlyalso triggeredthe terminationof his permanentresidence
statusandultimatelythedecisionto expelhim. However,hewasnot informedon thereasonswhyhewassaid to posea
threatto nationalsecurity.TheECtHRnotesthat althoughthenationaljudgesdecidingtheapplicantÕscasehadtheright
to seekaccessto theclassifiedmaterial in the judicial reviewproceedingsconcerninghis expulsion,theydo not appear
to havetakenthat opportunity.Instead,the High AdministrativeCourt notedthat classifieddocumentsconcerningthe
applicantÕssecurityscreeninghadalreadybeenconsulted.TheECtHRconcludesthat, havingregard to theproceedings
asa wholeandtakingaccountof themarginof appreciationaffordedto Statesin nationalsecuritymatters,thelimitation
of the applicantÕsprocedural rights in the proceedingsconcerninghis expulsionwere not counterbalancedin the
domestic proceedings so as to preserve the very essence of those rights and protect him against arbitrariness.

*

CE:ECHR:2023:1205JUD000885716

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2275727/17%22%5D%7D!!
violation of ECHR: 5(1)
ECtHR 14 Nov. 2024, 75727/17 G.H. v HU

*
Detention of the applicant following the rejection of his asylum application.*

New CE:ECHR:2024:1114JUD007572717
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2224384/19%22%5D%7D!!
violation of ECHR: 3 (Prot. 4)
ECtHR (GC) 14 Sep. 2022, 24384/19 H.F. v FR

*

On theprohibition of expulsionof nationals.Thiscaseis abouttwo women(born in 1989and1991)whotraveledin 2014
and 2015to Syria on their own initiative with their respectivepartners.Their decisionto leavewaspart of a broader
movementin which nationalsfrom severalEuropeanStateswentto Iraq or Syria to join the so-calledÒIslamicStatein
Iraq and the LevantÓor ÒISILÓ,also knownas ÒISISÓ.Thepartnersof thesewomendied in Syria. Both womengave
birth to severalchildren in Syria and endedup in the campsRoj and al-Hol. TheICRC regional director describedthe
situation in these camps as ÒapocalypticÓ..
The grandparentsof thesechildren tried to persuadethe French governmentto repatriate their daughtersand their
childrento France.Thedomesticcourtsrefusedto entertainjurisdiction on thegroundsthat therequestsconcernedacts
that could not be detachedfrom the conductby France of its international relations. The ECtHR first assessesthe
question whether it has jurisdiction. Firstly, the ECtHR concludesthat the request is outside its jurisdiction (is
inadmissible)in the context of Art. 3. However, the ECtHR finds the requestwithin it jurisdiction and therefore
admissible in the context of Art. 3(2) Prot. 4.
Takenliterally, thescopeof Art. 3(2) Prot. 4 correspondedto a negativeobligationof theStateandwaslimited to purely
formal measuresprohibiting citizensfrom returningto nationalterritory. However,it couldnotberuledout that informal
or indirect measureswhich de facto deprivedthe national of the effectiveenjoymentof his or her right to return might,
depending on the circumstances, be incompatible with this provision.
Certain positiveobligationsinherentin Art. 3(2) Prot. 4 had long beenimposedon Statesfor the purposeof effectively
guaranteeingentry to national territory. Thesecorrespondedto measureswhich stemmedtraditionally from the StateÕs
obligation to issue travel documentsto nationals, to ensure that they could cross the border. As regards the
implementationof the right to enter,as in other contexts,the scopeof any positiveobligationswould inevitably vary,
dependingon the diversesituationsin the ContractingStatesand the choicesto be madein termsof priorities and
resources.Thoseobligations must not be interpretedin such a way as to imposean impossibleor disproportionate
burdenon theauthorities.WheretheStatewasrequiredto takepositivemeasures,thechoiceof meanswasin principle a
matter that fell within its margin of appreciation.
Thequestionthenis whethertherewasa right to repatriation(notablyfor thoseunableto reachStateborderasa result
of material situation).TheConventiondid not guaranteea right to diplomaticprotectionby a ContractingStatefor the
benefitof any personwithin its jurisdiction. Pursuantto this, individualssuchas the applicantsÕfamily members,who
werebeingheld in campsunderthecontrol of a non-StatearmedgroupandwhoseStateof nationalityhadno consular
presencein Syria, werenot in principle entitled to claim a right to consularassistance.Consequently,Frenchcitizens
beingheld in thecampsin north-easternSyriacouldnot claim a generalright to repatriationon thebasisof theright to
enter national territory.
Thereare, however,other obligationsstemmingfrom Art. 3(2) Prot. 4. As could be seenfrom the preparatorywork on
Prot. 4, the objectof the right to enterthe territory of a Stateof which onewasa national wasto prohibit the exile of
nationals. Seenfrom this perspective,Art. 3(2) Prot. 4 might imposea positiveobligationon theStatewhere,in viewof
the specificitiesof a given case,a refusal by that Stateto take any action would leave the national concernedin a
situationcomparable,defacto,to that of exile.TheCourt replied in theaffirmative,havingregardto theextraterritorial
factors which had contributedto the existenceof a risk to the life and physicalwell-beingof the applicantsÕfamily
members, in particular their grandchildren.
TheCourt wasacutelyconsciousof theveryreal difficultiesfacedby Statesin theprotectionof their populationsagainst
terrorist violenceand the seriousconcernstriggeredby attacksin recentyears.Notwithstanding,the examinationof an
individual requestfor repatriation, in exceptionalcircumstancessuchas thosesetout above,fell in principle within the
categoryof operationalaspectsof theauthoritiesÕactionsthat hada direct bearingon respectfor theprotected rights
in contrastto political choicesmadein thecourseof fighting terrorismthat remainedoutsideof theCourtÕssupervision.
In thepresentcase,it hadto bepossiblefor therejectionof a requestfor repatriation,in thecontextat issue,to giverise
to an appropriateindividual examination,by an independentbody,separatefrom the executiveauthoritiesof the State,
but not necessarilyby a judicial authority. This examinationhad to ensurean assessmentof the factual and other
evidencewhich had led thoseauthoritiesto decidethat it wasnot appropriateto grant the request.In the CourtÕsview,
thesafeguardsaffordedto theapplicantshadnot been appropriate. Thus,theECtHRGC concludesa violationby14 to
3 votes.

*

CE:ECHR:2022:0914JUD002438419

* joined cases: 24384/19, 44234/20

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2237641/19%22%5D%7D!!
violation of ECHR: 5(1)+4
ECtHR 20 June 2024, 37641/19 H.L. v HU

*
The applicant was found to have been deprived of his liberty in the alien policing sector of the Tompa transit zone.*

CE:ECHR:2024:0620JUD003764119

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%221766/23%22%5D%7D!!
violation of ECHR: 5(1)+5(4)
ECtHR 22 Oct. 2024, 1766/23 J.B. a.o. v MT

*
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*

New CE:ECHR:2024:1022JUD000176623

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2263076/19%22%5D%7D!!
violation of ECHR: 5(4)
ECtHR 2 July 2024, 63076/19 K.A. v CY

*
A lack of speedy review in the appeal proceedings concerning the detention of a Moroccan asylum seeker.*

CE:ECHR:2024:0702JUD006307619
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2252548/15%22%5D%7D!!
no violation of ECHR: 5
ECtHR 6 Nov. 2018, 52548/15 K.G. v BE

*
Theapplicant,a Sri Lankannational,arrived in Belgiumin October2009.He lodgedeightasylumapplications,alleging
that hehadbeensubjectedto torture in Sri Lankabecausehebelongedto theTamil minority.His requestswererejected
andhewasissuedwith a numberof ordersto leaveBelgiumbut did not comply.In January2011hewassentencedto 18
monthsÕimprisonment,for the offenceof indecentassaultcommittedwith violenceor threatsagainsta minor under16.
In October 2014 he was notified that he was bannedfrom entering Belgium for six years on the ground that he
constituteda serious threat to public order. The decisionof the Aliens Office referred, amongother points, to his
conviction,to policereportsshowingthat hehadcommittedtheoffencesof assault,shop-lifting,andcontactwith minors,
and also to the orders to leave Belgium with which he had not complied. He was then placed in a detention centre.
TheCourt stressedthat thecasehad involvedimportantconsiderationsconcerningtheclarification of the risksactually
facing the applicant in Sri Lanka, the protectionof public safetyin view of the seriousoffencesof which he had been
accusedand the risk of a repeatoffence,and also the applicantÕsmentalhealth.Theinterestsof the applicantand the
public interestin the proper administrationof justicehad justified careful scrutinyby the authoritiesof all the relevant
aspectsandevidenceand in particular theexamination,by bodiesthat affordedsafeguardsagainstarbitrariness,of the
evidenceregarding the threat to national securityand the applicantÕshealth.TheCourt thereforeconsidered,that the
lengthof timefor which theapplicanthadbeenat theGovernmentÕsdisposalÐapproximately13 monthsÐcouldnot be
regarded as excessive.

*

CE:ECHR:2018:1106JUD005254815

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2220611/17%22%5D%7D!!
violation of ECHR: 5(1)(f)
ECtHR 3 Feb. 2022, 20611/17 Kommissarov v CZ

*
Theapplicantis a Russiannationalwhowasborn in 1968andlivesin NizhnyNovgorod(Russia).Thecaseconcernsthe
applicantÕsdetentionpendingextraditionfrom the CzechRepublicto Russia.In 1998the applicantsettledin the Czech
Republicandwasgrantedpermanentresidencetherein 2000.Meanwhile,in 1999,hewasindictedin Russiafor fraud.
Between2005and 2014severalrequestswerelodgedby the Russianauthoritiesfor his extradition,and in 2015it was
ruled that hecouldbeextradited.Following an unsuccessfulconstitutionalappealin February2016andthedismissalof
his application for asylum, the applicant was surrendered to the Russian authorities in November 2017.
The ECtHR concludesthat as a result of the delaysin the asylumproceedings,the length of the detentionpending
extradition, which lastedeighteenmonths,was not in accordancewith domesticlaw. In this context,there were two
relevant elements:
* the time-limit for the detention pending extradition, and
* the time-limit for dealing with the asylum claim (para. 27 and 29).
Theybothare inextricablylinkedÐthetime-limit for considerationof theasylumclaim is intended,in thecircumstances
of the case, to ensure that the overall length of detention is not excessive.
The ECtHR holds unanimously that there has been a violation of art. 5(1)(f).

*

CE:ECHR:2022:0203JUD002061117

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2271008/16%22%5D%7D!!
violation of ECHR: 5(1)
ECtHR 23 Apr. 2024, 71008/16 M.B. v NL

*
Violation of art. 5(1) ECHRdueto immigrationdetentionof theapplicantasylumseekerwhichwasconsideredarbitrary
as it was not deemednecessaryto enablethe examinationof his asylumclaim; no stepswere taken to further that
examinationduring the precedingten monthsof (pre-trial) criminal law detention;the ECtHRthereforedid not find a
sufficiently close connection between the immigration detention and the aim of preventing unauthorised entry.

*

CE:ECHR:2024:0423JUD007100816

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%22652/18%22%5D%7D!!
violation of ECHR: 5(1)+5(4)
ECtHR 3 Oct. 2024, 652/18 M.H. v HU

*

TheapplicantsÕconfinementin theRšszkeandTompatransit zoneswhich,in line with theruling in R.R.a.o.v. Hungary,
amountedto defactodeprivationof liberty whichwasconsideredarbitrary, lackingsufficientlegal safeguards,andwith
no ability to challenge the lawfulness of their detention effectively.

*

New CE:ECHR:2024:1003JUD000065218

* joined cases: 652/18, 32660/18, 18581/19

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2214902/10%22%5D%7D!!
violation of ECHR: 5
ECtHR 31 July 2012, 14902/10 Mahmundi v GR

*
Theconditionsof detentionof theapplicantsÐAfghannationals,subsequentlyseekingasylumin Norway,whohadbeen
detainedin thePaganidetentioncentreuponbeingrescuedfrom a sinkingboatby themaritimepoliceÐwereheldto be
in violation of ECHR art. 3. In the specificcircumstancesof this casethe treatmentduring 18 daysof detentionwas
considerednot only degrading,but also inhuman,mainly due to the fact that the applicantsÕchildren had also been
detained,someof themseparatedfrom their parents.In addition, a femaleapplicant had beenin the final stagesof
pregnancyand had receivedinsufficientmedicalassistanceand no informationabout the placeof her giving birth and
what would happen to her and her child.
ECHR art. 13, takentogetherwith art. 3, had beenviolated by the impossibilityfor the applicantsto take any action
before the courts to complain of their conditions of detention.
ECHRart. 5 para. 4 wasviolateddueto the lack of judicial competenceto reviewthe lawfulnessof thedeportationthat
constitutes the legal basis for detention.

*

CE:ECHR:2012:0731JUD001490210

Newsletter on European Asylum Issues Ð for JudgesNEAIS 2024/4 (Dec.) 121



N E A I S 2024/4
3.3.3: Irregular Migration and Border Detention: Jurisprudence: ECtHR Judgments

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%229347/14%22%5D%7D!!
violation of ECHR: 5+2 Prot 4
ECtHR 25 June 2020, 9347/14 Moustahi v FR

*
Two children,3 and 5 yearsold in 2013,left the Comoroson a makeshiftboat headingfor Mayotte,wheretheir father
wasliving, asa legal resident.Havingbeeninterceptedat sea,their nameswereaddedto a removalorder issuedagainst
oneof the adults in the group.Subsequently,theywereplacedin administrativedetentionin a police station.Although
their father cameto meetthemtherehe wasnot allowedto seethemand the children wereplacedwith the ÔstrangerÕ
adult on a ferry bound for the Comoros.
An hour later, thefather lodgedan applicationfor urgentproceedingsin theAdministrativeCourt. Whilenotingthat the
decision in questionwas ÒmanifestlyunlawfulÓ,the judge rejectedthe application for lack of urgency.The urgent
applicationsjudgeof theConseildÕƒtatdismissedan appeal,finding that it wasup to thefatherto follow theappropriate
procedurein order to apply for family reunification. In 2014 the two children were granteda long-stayvisa in this
context.

*

CE:ECHR:2020:0625JUD000934714

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2214606/20%22%5D%7D!!
violation of ECHR: 3
ECtHR 25 Apr. 2024, 14606/20 Muhamad v GR

*
Violation of art. 3 ECHR due to the detention conditions in police facility for irregular immigrants.*

CE:ECHR:2024:0425JUD001460620

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2223707/15%22%5D%7D!!
no violation of ECHR: 5
ECtHR 4 Apr. 2017, 23707/15 Muzamba Oyaw v BE

inadmissable
*
*

The applicant is a Congolesenational who is in administrativedetentionawaiting his deportationwhile his (Belgian)
partner is pregnant.TheECtHRfoundhis complaintunderArticle 5 ¤ 1 manifestlyill-foundedsincehis detentionwas
justified for the purposesof deportation,the domesticcourtshad adequatelyassessedthe necessityof the detentionand
its duration (less than three months) had not been excessive.

*

CE:ECHR:2017:0404JUD002370715

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%228671/15%22%5D%7D!!
no violation of ECHR: 4 (Prot. 4)
ECtHR (GC) 13 Feb. 2020, 8671/15 N.D. & N.T. v ES

*

Seefor the facts,theCourtÕsjudgmentof 3 Oct. 2017.Contrary to the judgmentof theCourt, theGrandChamberholds
no violation of Art. 4 of the 4th Protocol on collectiveexpulsion.TheCourt consideredthat the applicantshad placed
themselvesin an unlawful situationwhentheyhad deliberatelyattemptedto enterSpainby crossingthe Melilla border
protectionstructuresas part of a large group and at an unauthorisedlocation, taking advantageof the groupÕslarge
numbersand using force. Theyhad thuschosennot to usethe legal procedures(to apply for asylum)which existedin
order to enter Spanishterritory lawfully. Consequently,the Court consideredthat the lack of individual removal
decisionscould be attributedto the fact that the applicantsÐassumingthat theyhad wishedto assertrights under the
ConventionÐ had not madeuseof the official entry proceduresexistingfor that purpose,and that it had thus beena
consequence of their own conduct.
In so far as it had foundthat the lack of an individualisedprocedurefor their removalhadbeentheconsequenceof the
applicantsÕown conduct,the Court could not hold the respondentStateresponsiblefor the lack of a legal remedyin
Melilla enabling them to challenge that removal.

*

CE:ECHR:2020:0213JUD000867115

* joined cases: 8671/15, 8697/15

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2244883/09%22%5D%7D!!
violation of ECHR: 3+5+8+13
ECtHR 23 Feb. 2016, 44883/09 Nasr & Ghali v IT

*
The caseconcernedthe extrajudicial transfer or ÔextraordinaryrenditionÕfrom Italy, with the cooperationof Italian
officials,of an Egyptiancitizenwhohadbeengrantedasylumin Italy. He becamean imam,wasa memberof an Islamist
movementand was suspectedand later convictedin Italy of membershipof a terrorist organisation.Following his
abductionby CIA agentsin a streetin Milan in February2003theapplicantwastakento a USAir Forcebasein Italy,
put on a planeandflown via Germanyto Cairo. On arrival hewasinterrogatedby theEgyptianintelligenceservices.He
was detaineduntil April 2004 in crampedand unhygieniccells from wherehe was takenout at regular intervals and
subjectedto interrogationsessionsduring whichhewasill-treated andtortured.Approximately20 daysafter his release
he was rearrested and remained in detention in Egypt until February 2007.
TheCourt notedthat in spiteof effortsby theItalian investigatorsandjudgeswhohadidentifiedthepersonsresponsible
ÐbothUSnationalsand Italian intelligenceofficersÐandsecuredtheir convictions,thesehad remainedineffectivedue
to the Italian executiveauthoritiesÕattitude.As this had ultimatelyresultedin impunityfor thoseresponsible,the Court
held that the domesticinvestigationhad beena violation of the proceduralaspectof art. 3. Sincethe Italian authorities
had beenawareof the ÔextraordinaryrenditionÕoperationand had activelycooperatedwith the CIA during the initial
phaseof the operation,the Court further consideredthat thoseauthoritieshad knownor shouldhaveknownthat this
wouldplacetheapplicantat a real risk of ill-treatmentandof detentionconditionscontraryto art. 3. Therehadtherefore
also been a violation of the substantive aspect of art. 3.
By allowing the CIA to abduct the applicant in order to transfer him to Egypt, and thereby subjecting him to
unacknowledgeddetentionin completedisregardof the guaranteesenshrinedin art. 5 which constituteda particularly
seriousviolation of his right to liberty andsecurity,ItalyÕsresponsibilitywasengagedwith regardboth to his abduction
and to theentireperiodof detentionfollowing his handoverto theUSauthorities.TheCourt thereforefounda violation
of art. 5.
TheCourt heldtheItalian authoritiesÕactionsandomissionsto engagetheresponsibilityunderart. 8 for theinterference
with the right to respectfor theprivateand family life of both theapplicantandhis wife. Sincethe investigationcarried
out by the Italian police, prosecutingauthoritiesand courts had beendeprivedof its effectivenessby the executiveÕs
decision to invoke State secrecy, there had also been a violation of art. 13 in conjunction with arts. 3, 5 and 8.

*

CE:ECHR:2016:0223JUD004488309
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%221103/16%22%5D%7D!!
violation of ECHR: 1 (Prot. 7)
ECtHR 22 June 2023, 1103/16 Poklikayew v PL

*
Mr PoklikayewÕswas expelledfrom Poland in 2012 on national securitygroundswithout being fully informedof the
reasons.The Court observedthat Mr Poklikayewhad receivedonly very general information about the accusations
againsthim, while no specificactionsby him which allegedlyendangerednational securitycould be seenfrom the file.
Nor had he beenprovidedwith any informationabout the possibilityof accessingthe documentsin the file througha
lawyerwith therequiredsecurityclearance.He hadalreadybeenexpelledto Belarus,makingit verydifficult for him to
pleadhis case.Thefact that thefinal decisionhadbeentakenby independentjudicial authoritiesat a high levelwasnot
enough to counterbalance the limitations on his procedural rights.

*

CE:ECHR:2023:0622JUD000110316

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%223342/11%22%5D%7D!!
violation of ECHR: 5
ECtHR 6 Oct. 2016, 3342/11 Richmond Yaw v IT

*
The case concernsthe placementin detentionof four Ghanaian nationals pending their removal from Italy. The
applicantsarrived in Italy in June2008after fleeinginter-religiousclashesin Ghana.On 20 November2008deportation
orderswereissuedwith a viewto their removal.Thisorder for detentionwasupheldon 24 November2008by thejustice
of thepeaceandextended,on 17 December2008,by 30 dayswithouttheapplicantsor their lawyerbeinginformed.They
werereleasedon 14 January2009and the deportationorder waswithdrawn in June2010.In June2010the Court of
Cassationdeclaredthe detentionorder of 17 December2008 null and void on the ground that it had beenadopted
without a hearing and in the absence of the applicants and their lawyer.
Their subsequent claims for compensation for the damage were dismissed by the Rome District Court.

*

CE:ECHR:2016:1006JUD000334211

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2247321/19%22%5D%7D!!
violation of ECHR: 5(1)+4
ECtHR 20 June 2024, 47321/19 S.H. v HU

*
Detention of an Iranian asylum seeker in the Tompa transit zone.*

CE:ECHR:2024:0620JUD004732119

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2256751/16%22%5D%7D!!
violation of ECHR: 5(1)(f)
ECtHR 10 Dec. 2020, 56751/16 Shiksaitov v SK

*
Theapplicant,a Russiannational of Chechenorigin, wasgrantedrefugeestatusin Swedenon groundsof his political
opinions.An internationalarrestwarrant hadbeenissuedagainsthim on accountof allegedactsof terrorismcommitted
in Russia.While travelling, hewasapprehendedat theSlovakborderasa personappearingon InterpolÕslist of wanted
persons.He waslater arrestedand held in detentionwhile the Slovakauthoritiesconducteda preliminary investigation
into the matter,followedby detentionin view of extraditionto Russia.In November2016,the SupremeCourt foundhis
extradition to be inadmissible in light of his refugee status. He was released and administratively expelled to Sweden.
Theapplicanthadbeengrantedrefugeestatusin SwedenÐnot in Slovakia.Sucha decisionwasextraterritorially binding
in that an awardof refugeestatusby Sweden,asoneof theStatePartiesto the1951RefugeeConvention,couldbecalled
into questionby Slovakiaonly in exceptionalcircumstancesgiving rise to the appearancethat the beneficiaryof the
decisionin questionmanifestlyfell within the termsof theexclusionprovisionof Article 1F of the1951Conventionand
therefore did not meet the requirements of the definition of a refugee contained therein.

*

CE:ECHR:2020:1210JUD005675116

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2215008/19%22%5D%7D!!
violation of ECHR: 5(1)+5(4)
ECtHR 3 Oct. 2024, 15008/19 T.S. & M.S.

*
Detention of two unaccompanied minor asylum seekers for a period of ten days.*

New CE:ECHR:2024:1003JUD001500819

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2239061/11%22%5D%7D!!
no violation of ECHR: 5
ECtHR 4 Apr. 2017, 39061/11 Thimothawes v BE

*
Thecaseconcernedan Egyptianasylum-seekerwho wasdetainedin Belgiumawaiting his deportationafter his asylum
requestwasrejected.After a maximumadministrativedetentionperiodof 5 monthshewasreleased.With this (majority)
judgmentthe Court acquitsthe BelgianStateof the chargeof havingbreachedthe right to liberty underarticle 5(1) by
systematically detaining asylum seekers at its external border at the national airport.

*

CE:ECHR:2017:0404JUD003906111

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2262824/16%22%5D%7D!!
violation of ECHR: 5
ECtHR 25 Apr. 2019, 62824/16 V.M. v UK

see also: ECtHR 1 Sep 2016, 49734/12, V.M. v. UK
*
*

Theapplicantclaimsto haveenteredtheUK illegally in 2003.On offencesof crueltytowardsher son,sheis sentencedto
twelvemonthsimprisonmentand the recommendationto be deported.After the end of her criminal sentenceshewas
detainedunderimmigrationpowerswith the intentionto deporther. Shefirst complainedwith theECtHRin 2012about
her detention(of 34 months)and theECtHRfound(in 2016)a violation of Art. 5(1) in the light of theauthoritiesÕdelay
in consideringthe applicantÕsfurther representationsin the contextof her claim for asylum.In the end she is not
deported but released.
This procedureis her secondcomplaintwith the ECtHR and concernsthe latter part of her detentionunder different
litigation proceedingswhich had not yet endedduring the first judgmentof the Court. Theapplicantcomplainedunder
Article 5 of the Conventionthat her detentionhad beenarbitrary as the authoritieshad failed to act with appropriate
ÒduediligenceÓ.Althoughsix reviewsof the applicantÕsdetentionwere written by the applicantÕsÔcaseworkerÕand
severalreportsby doctorssupportingan immediaterelease,theserequestswerefiled asÒyetanotherpsychiatricreportÓ
which wer treated as a further request to revoke the deportation order.
TheCourt rules that the applicantwasunlawfully detaineddueto the deficienciesin her detentionreviews;the needto
redressthat unlawfulnesswas not lessenedbecausethe Statedid not makeappropriatearrangementsfor her release
during that period.

*

CE:ECHR:2019:0425JUD006282416
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2230056/18%22%5D%7D!!
ECHR: 5

ECtHR 12 Sep. 2024, 30056/18 Z.A. v HU
*

Theapplicantminor asylumseekerhad beenplacedin the Ršszketransit zonefor a period of 46 dayswhich wasnot
considered as a deprivation of liberty within the meaning of ECHR art. 5.

*

New CE:ECHR:2024:0912JUD003005618

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2213899/19%22%5D%7D!!
violation of ECHR: 5(1)+5(4)
ECtHR 12 Sep. 2024, 13899/19 Z.L. a.o. v HU

*
In line with its ruling in R.R. and Others v. Hungary (36037/17)the Court found ECHR art. 5 applicable to the
applicantsÕ placement in the Ršszke transit zone during the asylum proceedings as well as the alien policing procedure;

*

CE:ECHR:2024:0912JUD001389919

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/81/D/16/2017&Lang=E!!

3.3.4 CtRC views on Irregular Migration and Border Detention and Identity of the Child (Art. 8, 20)

violation of CRC: 8
CtRC 31 May 2019, CRC/C/81/D/16/2017 A.L. v ES

*
Theexaminationusedto determinetheauthorÕsage,theabsenceof a representativeto assisthim during this processand
the almostautomaticdismissalof the probativevalueof the birth certificateprovidedby the author, without the State
party havingevenformally assessedthedataand,in theeventof uncertainty,havingthat dataconfirmedby theAlgerian
consularauthorities,theCommitteeis of theviewthat thebestinterestsof thechild werenot a primary considerationin
the agedeterminationprocessundergoneby the author, in breachof art. 3 and 12. TheCommitteealso notesthat the
Stateparty violatedhis rights insofarasit alteredelementsof his identityby attributing to him an ageanda dateof birth
that did not matchtheinformationon his birth certificate,evenafter theauthorhadpresenteda copyof thecertificateto
the Spanish authorities.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/86/D/63/2018&Lang=E!!
violation of CRC: 8+12+20
CtRC 29 Jan. 2021, CRC/C/86/D/63/2018 C.O.C. v ES

*
Theauthoris a nationalof Gambiaborn in 2001.In 2018,theMaritime SafetyandRescueAgencydetainedtheauthoras
he attemptedto enterSpainon board a small boat.Althoughhe claimedto be a minor he wasdeclaredan adult on the
basis of a wrist X-ray. However, nor this X-ray or any other test result was presented.
TheCommitteenotesthat the determinationof the ageof a youngpersonwho claims to be a minor is of fundamental
importance,as theoutcomedetermineswhetherthat personwill beentitledto or excludedfrom nationalprotectionasa
child. Similarly, and this point is of vital importanceto the Committee,the enjoymentof the rights set out in the
Conventionflows from that determination.Subsequently,it is imperative that there be due processto determinea
personÕs age, as well as the opportunity to challenge the outcome through an appeals process.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/81/D/22/2017&Lang=E!!
violation of CRC: 8+20
CtRC 31 May 2019, CRC/C/81/D/22/2017 J.A.B. v ES

*
The age-determinationprocedureundergoneby the author, who claimedto be a child, was not accompaniedby the
safeguardsneededto protecthis rights undertheConvention.In particular the failure to considertheauthorÕsoriginals
of official identity documentsissuedby a sovereigncountry, the declarationof adulthoodin responseto the authorÕs
refusal to undergoage-determinationtests,and the StateÕsrefusal to allow his representativeto assisthim during this
process,the Committeeis of the view that the best interestsof the child were not a prime considerationin the age-
determination procedure to which the author was subjected, in breach of articles 3 and 12 of the Convention.
TheCommitteefurther notesthat theStateparty violatedhis rights underarticle 8 of theConventioninsofarasit altered
elementsof his identity by attributing to him a date of birth that did not correspondto the information in the official
documents issued by his country of origin, including his original passport.
TheCommitteefurther notesthat theStateÕsfailure to provideprotectionin responseto his situationasan unprotected,
highly vulnerableunaccompaniedchild migrantwhowasill, aswell asthecontradictioninherentin declaringtheauthor
to be an adult while at the sametime requiring him to have a guardian in order to receivemedical treatmentand
vaccinations. This constitutes a violation of Art. 20(1) and 24.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/83/D/24/2017&Lang=E!!
violation of CRC: 8+20
CtRC 7 Feb. 2020, CRC/C/83/D/24/2017 M.A.B. v ES

*
TheCommitteeconsidersthat theagedeterminationprocedureundergoneby theauthor,whoclaimedto bea child and
providedevidenceto supportthis claim, wasnot accompaniedby the safeguardsneededto protecthis rights underthe
Convention.Giventhe circumstancesof the presentcase,in particular the examinationusedto determinethe authorÕs
age,the fact that he wasnot assistedby a representativeduring the agedeterminationprocedureand the fact that the
State party almost automatically rejected as evidencethe birth certificate that he provided, without even formally
assessingthe information that it containedand clearing up any doubtswith the Guineanconsular authorities, the
Committeeis of the view that the bestinterestsof the child werenot a primary considerationin the agedetermination
procedure undergone by the author, contrary to artt. 3 and 12.
TheCommitteealsoconsidersthat a childÕsdateof birth formspart of his or her identityandthat Statespartieshavean
obligation to respectthe right of the child to preservehis or her identity without deprivinghim or her of any elements
thereof.AlthoughtheauthorprovidedtheSpanishauthoritieswith a copyof his birth certificate,theStateparty failed to
respectthe identity of the author by rejecting the certificateas evidence,without first askinga competentauthority to
formally assessthe informationthat it containedor askingtheauthoritiesof theauthorÕscountryof origin to verify that
information.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/85/D/26/2017&Lang=E!!
violation of CRC: 8+20
CtRC 28 Sep. 2020, CRC/C/85/D/26/2017 M.B.S. v ES

*
TheCommitteeconsidersthat theagedeterminationprocedureundergoneby theauthor,whoclaimedto bea minor,was
not accompaniedby thesafeguardsneededto protecthis rights undertheConvention.In thepresentcase,this is dueto
the failure to takeproperaccountof theoriginal copyof theofficial birth certificateissuedby his countryof origin and
the failure to appointa guardianto assisthim during the agedeterminationprocedure.Consequently,the Committeeis
of the view that the best interestsof the child were not a primary considerationin the age determinationprocedure,
contrary to artt. 3 and 12 of the Convention.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/85/D/40/2018&Lang=E!!
violation of CRC: 8+20
CtRC 28 Sep. 2020, CRC/C/85/D/40/2018 S.M.A. v ES

*
TheCommitteeis thereforeof theviewthat theagedeterminationprocedureundergoneby theauthor,whoclaimedto be
a minor, did not offer the safeguardsneededto protect his rights under the Convention.In this case, the author
underwenttheagedeterminationprocedurewithoutthenecessarysafeguardsbecausehis official birth certificate,issued
by his countryof origin, wasnot givenproper considerationand becausea guardianwasnot appointedto assisthim
during the procedure.The Committeeis thereforeof the view that the best interestsof the child were not a primary
consideration in the age determination procedure, in violation of artt. 3 and 12 of the Convention.

*
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003L0009

Laying down minimum standards for the reception of asylum seekers
OJ 2003 L 31/18

Directive 2003/9 

impl. date 6 Feb. 2005

4 Reception Conditions

4.1 Reception Conditions: Adopted Measures

*
Repealed and replaced by Dir. 2013/33 Reception Conditions II*

RCD I

measures sorted in alphabetical order
case law sorted in chronological order

Reception Conditions 1

IRL opt out

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32013L0033

Laying down standards for the reception of applicants for international protection
OJ 2013 L 180/96

Directive 2013/33 

impl. date 20 July 2015*
Replacing Dir. 2003/9 Reception Conditions I
Repealed and replaced by Dir. 2024/1346 Reception Conditions III

*

RCD II
Reception Conditions 2

UK, IRL opt out

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32024L1346

Laying down standards for the reception of applicants for international protection
OJ 2024 L 1346

Directive 2024/1346 

impl. date 12 June 2026*
Repealing Dir. 2013/33 Reception Conditions II*

RCD 3
Reception Conditions 3

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32014R0516
Establishing the Asylum, Migration and Integration Fund

OJ 2014 L 150/168

Regulation 516/2014 

*

Asylum and Migration Fund

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32014R0514
General provisions on the Asylum, Migration and Integration Fund and on the instrument for financial support for police
cooperation, preventing and combating crime, and crisis management

OJ 2014 L 150/112

Regulation 514/2014 

*

Asylum and Migration Fund - general rules

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32012D0281
Establishment of a European Refugee Fund (2008-2013)

OJ 2012 L 92/1

Decision 281/2012 

*
amendment of Dec. 573/2007 European Refugee Fund (2008-2013) OJ 2007 L 1441/1
and preceded by
Coun. Dec. 2004/904 European Refugee Fund (2005-2007) OJ 2004 L 381/52
Coun. Dec. 2000/596 European Refugee Fund (2000-2004) OJ 2000 L 252/12

*

Refugee Fund
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https://echr.coe.int/Pages/home.aspx?p=basictexts&c=#n1359128122487_pointer

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

ETS 005

ECtHR Judgments
ECtHR (GC)29 Jan. 2008 13229/03 Saadi v UK 5
ECtHR 20 Sep. 2011 10816/10 Lokpo & TourŽ v HU 5
ECtHR 19 Jan. 2012 39472/07 Popov v FR 3
ECtHR 23 Oct. 2012 13457/11 Ali Said v HU 5
ECtHR 13 June 2013 53709/11 A.F. v GR 3
ECtHR 23 July 2013 55352/12 Aden Ahmed v MT 3
ECtHR 1 Aug. 2013 70427/11 Horshill v GR 3
ECtHR 19 Dec. 2013 33441/10 C.D. a.o. v GR 3
ECtHR 19 Dec. 2013 53608/11 B.M. v GR 3
ECtHR 11 Dec. 2014 63542/11 Al.K. v GR 3
ECtHR 11 Dec. 2014 70586/11 Mohamad v GR 3
ECtHR 15 Jan. 2015 48352/12 Mahammad a.o. v GR 3
ECtHR 2 Apr. 2015 39766/09 Aarabi v GR 3
ECtHR 30 July 2015 74308/10 E.A. v GR 3
ECtHR 13 Oct. 2015 24239/09 Nasseri v UK 3
ECtHR 5 Nov. 2015 58399/11 A.Y. v GR 3+13
ECtHR 26 Nov. 2015 10290/13 Mahamed Jama v MT 3+5
ECtHR 12 Jan. 2016 52160/13 Moxamed I. v MT 3
ECtHR 21 Jan. 2016 58424/11 H.A. v GR 3
ECtHR 4 Feb. 2016 37991/11 Amadou v GR 3
ECtHR 21 Apr. 2016 58387/11 H.A. v GR 3
ECtHR 3 May 2016 56796/13 Abdi Mahamud v MT 3
ECtHR 12 July 2016 11593/12 A.B. a.o. v FR 3
ECtHR 6 Sep. 2016 14344/13 Alimov v TR 3
ECtHR (GC)7 Nov. 2016 60125/11 V.M. a.o. v BE 3
ECtHR (GC)15 Dec. 2016 16483/12 Khlaifia a.o. v IT 3
ECtHR 4 Apr. 2017 3869/07 Thuo v CY 3
ECtHR 18 May 2017 46558/12 S.G. v GR 3
ECtHR 5 Sep. 2017 23619/11 Khaldarov v TR 3
ECtHR 28 Nov. 2017 1009/16 Boudraa v TR 3
ECtHR 7 Dec. 2017 8138/16 S.F. a.o. v BG 3
ECtHR 12 Dec. 2017 29957/14 M.S.A. v RU 3
ECtHR 25 Jan. 2018 22696/16 J.R. a.o. v GR 5
ECtHR 24 May 2018 68862/13 N.T.P. v FR 3
ECtHR 21 June 2018 66702/13 S.Z. v GR 3+5
ECtHR 28 Feb. 2019 12267/16 Khan v FR 3
ECtHR 28 Feb. 2019 19951/16 H.A. a.o. v GR 3
ECtHR 21 Mar. 2019 39065/16 O.S.A. a.o. v GR 3
ECtHR 26 Mar. 2019 47920/12 Haghilo v CY 3+5
ECtHR 11 June 2019 42305/18 Ozdil a.o. 5+8
ECtHR 13 June 2019 14165/16 Sh.D. a.o. v GR 3+5
ECtHR 3 Oct. 2019 34215/16 Kaak a.o. v GR 5
ECtHR 17 Oct. 2019 4633/15 G.B. a.o. v TR 3+13
ECtHR (GC)21 Nov. 2019 61411/15 Z.A. a.o. v RU 3
ECtHR 9 Jan. 2020 48104/14 B.L. a.o. v FR 3
ECtHR 25 Mar. 2020 23685/14 Bilalova v PL 5
ECtHR 2 July 2020 28820/13 N.H. a.o v FR 3
ECtHR 16 July 2020 77647/11 Nur a.o. v UA 5
ECtHR 10 Sep. 2020 63141/13 B.G. a.o. v FR 3
ECtHR 14 Jan. 2021 73700/13 E.K. v GR 5+3
ECtHR 2 Mar. 2021 36037/17 R.R. v HU 3+5
ECtHR 18 Mar. 2021 72510/12 Turdikhojaev v UA 5+3

impl. date
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*
art. 3: prohibition of degrading treatment by means of detention conditions
art. 5: unlawful detention of asylum seekers

*

ECHR Reception Conditions

art. 3 (cond.)
art. 5 (cond.)
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ECtHR 29 June 2021 37139/13 Monir Lotfy v CY 3
ECtHR 22 July 2021 57035/18 M.D. & A.D. v FR 3+5
ECtHR 18 Nov. 2021 15670/18 M.H. a.o. v HR 2+3+5
ECtHR 24 Feb. 2022 73860/17 M.B.K. a.o. v HU 3+5
ECtHR 10 Mar. 2022 41326/17 Shenturk a.o. v AZ 3+5
ECtHR 31 Mar. 2022 49775/20 N.B. a.o. v FR 3+34
ECtHR 26 Apr. 2022 34298/18 A.J. v GR 3+8+13
ECtHR 17 May 2022 35422/16 Ali Reza v BG 5+8+13
ECtHR 2 June 2022 38967/17 H.M. a.o. v HU 3+5+4
ECtHR 9 June 2022 37327/17 A.A.A. v HU 3+5+4
ECtHR 7 July 2022 29440/16 Haouari v HU 5
ECtHR 21 July 2022 5797/17 Darboe and Camara  v IT 3
ECtHR 21 July 2022 5797/17 Darboe and Camara  v IT 3
ECtHR 25 Aug. 2022 36896/18 W.O. a.o. v HU 3+5
ECtHR 15 Nov. 2022 48987/22 Msallem a.o. v BE 3
ECtHR 16 Dec. 2022 52208/22 Al Shujaa a.o. v BE 3+6
ECtHR 30 Mar. 2023 21329/18 J.A. a.o. v IT 5+4 (Prot. 4)
ECtHR 30 Mar. 2023 21329/18 J.A. a.o. v IT 5+4 (Prot. 4)
ECtHR 4 Apr. 2023 55363/19 A.D. v GR 3
ECtHR 18 Apr. 2023 43966/19 N.M. v BE 5
ECtHR 18 Apr. 2023 43966/19 N.M. v BE 5
ECtHR 4 May 2023 26250/15 H.N. v HU 5
ECtHR 4 May 2023 7534/20 A.M. a.o. v FR 3+5
ECtHR 4 May 2023 4289/21 A.C. & M.C. v FR 3+5
ECtHR 13 June 2023 4892/18 H.A. a.o. v GR 3+13
ECtHR 18 July 2023 49255/22 Camara v BE 3
ECtHR 31 Aug. 2023 70583/17 M.A. v IT 3
ECtHR 14 Sep. 2023 7077/15 A.A. v HU 5
ECtHR 5 Oct. 2023 53272/17 P.S. & A.M. v HU 3+5
ECtHR 5 Oct. 2023 37967/18 Shahzad #2 v HU 3
ECtHR 5 Oct. 2023 58680/18 M.A. a.o. v HU 3+5
ECtHR 5 Oct. 2023 53528/19 O.Q. v HU 3+5
ECtHR 5 Oct. 2023 16127/20 E.F. v GR 3+13
ECtHR 17 Oct. 2023 12427/22 A.D. v MT 3+5+13
ECtHR 16 Nov. 2023 3571/17 Sadio v IT 3
ECtHR 16 Nov. 2023 18911/17 A.E. & T.B. v IT 3+5
ECtHR 30 Nov. 2023 2080/19 D.S. v GR 3+13
ECtHR 18 Jan. 2024 13958/16 A.I. a.o. v GR 3
ECtHR 18 Jan. 2024 16112/20 T.K. v GR 3+8+13
ECtHR 23 Jan. 2024 24650/19 O.R. v GR 3
ECtHR 22 Feb. 2024 10940/17 M.H. & S.B. v HU 5
ECtHR 21 Mar. 2024 6182/20 L. v HU 5
ECtHR 28 Mar. 2024 59758/16 A.Q. a.o. v GR 3
ECtHR 18 Apr. 2024 59841/19 A.R. a.o. v GR 3+5
ECtHR 23 May 2024 65275/19 W.S. v GR 3
ECtHR 20 June 2024 9203/18 F.O. a.o. v HU 3
ECtHR 20 June 2024 37641/19 H.L. v HU 5
ECtHR 20 June 2024 47321/19 S.H. v HU 5
ECtHR 12 Sep. 2024 30056/18 Z.A. v HU 3
ECtHR 12 Sep. 2024 13899/19 Z.L. a.o. v HU 3+5
ECtHR 3 Oct. 2024 652/18 M.H. v HU 3
ECtHR 3 Oct. 2024 15008/19 T.S. & M.S. v GR 3+5(1)+5(4)
ECtHR 3 Oct. 2024 15192/20 M.A. a.o. v GR 3
ECtHR 3 Oct. 2024 15293/20 T.A. a.o. v GR 3
ECtHR 3 Oct. 2024 1766/23 J.B. a.o. v MT 3+5(1)+5(4)
See further: ¤ 4.4
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https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf

Convention on the Rights of the Child

1577 UNTS 27531

CtRC Views
CtRC 15 June 2018 C/81/D/47/2018 J.G. 37
CtRC 1 Feb. 2019 C/80/D/4/2016 D.D. 37+20
CtRC 3 Feb. 2022 C/89/D/55/2018 E.H. a.o. 37
CtRC 4 Feb. 2022 C/89/D/73/2019 A.M.K. & S.K. 37
See further: ¤ 4.4

impl. date 2 Sep. 1990

!!
!!
!!
!!

*
art. 37: bestinterestof thechild (no detentionunlessasa measureof last resortandfor theshortestappropriateperiodof
time)
Optional Communications Protocol that allows for individual complaints entered into force 14-4-2014

*

CRC Rights of the Child (Detention)

art. 37

4.2 Reception Conditions: Proposed Measures

nothing to report*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-534/11

4.3 Reception Conditions: Jurisprudence

!!

4.3.1 CJEU Judgments on Reception Conditions

interpr. of  Dir. 2003/9 Reception Conditions I Art. 7+21

CJEU 30 May 2013, C-534/11 Arslan

*

Althoughthis judgmentis primarily about the interpretationof the ReturnDirective, the CJEU elaboratesalso on the
meaning of the Reception Conditions Directive.
TheCJEU rules that the Dir. doesnot precludea TCN who hasappliedfor internationalprotection(after havingbeen
detainedunderArt. 15 ReturnDirective)from beingkeptin detentionon thebasisof a provisionof nationallaw, whereit
appears,after an assessmenton a case-by-casebasisof all the relevantcircumstances,that the applicationwasmade
solely to delay or jeopardisethe enforcementof the return decisionand that it is objectivelynecessaryto maintain
detention to prevent the person concerned from permanently evading his return.

*
ref. from Nejvy!! ’ spr‡vn’ soud, Czechia, 22 Sep. 2011

EU:C:2013:343

AG 31 Jan. 2013 EU:C:2013:52

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-534/11!!

interpr. of  Dir. 2003/9 Reception Conditions I Art. 7+21

CJEU 30 May 2013, C-534/11 Arslan

*

Althoughthis judgmentis primarily about the interpretationof the ReturnDirective, the CJEU elaboratesalso on the
meaning of the Reception Conditions Directive.
TheCJEU rules that the Dir. doesnot precludea TCN who hasappliedfor internationalprotection(after havingbeen
detainedunderArt. 15 ReturnDirective)from beingkeptin detentionon thebasisof a provisionof nationallaw, whereit
appears,after an assessmenton a case-by-casebasisof all the relevantcircumstances,that the applicationwasmade
solely to delay or jeopardisethe enforcementof the return decisionand that it is objectivelynecessaryto maintain
detention to prevent the person concerned from permanently evading his return.

*
ref. from Nejvy!! ’ spr‡vn’ soud, Czechia, 22 Sep. 2011

EU:C:2013:343

AG 31 Jan. 2013 EU:C:2013:52

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-39/21!!

interpr. of  Dir. 2013/33 Reception Conditions II Art. 9

CJEU (GC) 8 Nov. 2022, C-39/21 C. & B.

*

Art. 9(3) and (5) RCD II, must be interpretedas meaningthat a judicial authorityÕsreview of compliancewith the
conditionsgoverningthelawfulnessof thedetentionof a third-countrynationalwhichderivefrom EU law mustleadthat
authority to raise of its own motion,on the basisof the material in the file broughtto its attention,as supplementedor
clarified during theadversarialproceedingsbeforeit, anyfailure to complywith a conditiongoverninglawfulnesswhich
has not been invoked by the person concerned.

*

EU:C:2022:858
EU:C:2022:489

* joined cases: C-39/21 + C-704/20
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-179/11!!

interpr. of  Dir. 2003/9 Reception Conditions I Art.

CJEU 27 Sep. 2012, C-179/11 CIMADE & GISTI

*

A MSin receiptof an applicationfor asylumis obligedto grant theminimumconditionsfor receptionof asylumseekers
laid downin ReceptionConditionsDirectiveI evento an asylumseekerin respectof whomit decides,underDublin II, to
call uponanotherMS,astheMSresponsiblefor examininghis applicationfor asylum,to takechargeof or takebackthat
applicant.
Theobligationon a MS in receiptof an applicationfor asylumto grant theminimumreceptionconditionsto an asylum
seekerin respectof whomit decides,underDublin II, to call uponanotherMS,as theMSresponsiblefor examininghis
application for asylum,to take charge of or take back that applicant, ceaseswhen that sameapplicant is actually
transferredby the requestingMS, and the financial burdenof granting thoseminimumconditionsis to be assumedby
that requesting MS, which is subject to that obligation.

*
ref. from Conseil d'ƒtat, France, 18 Apr. 2011

EU:C:2012:594

AG 15 May  2012 EU:C:2012:298

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-821/19!!

  Dir. 2013/33 Reception Conditions II Art. 10(4)

CJEU (GC) 16 Nov. 2021, C-821/19 Com. / Hungary

on inadmissibility
*
*

The Grand Chamber of the CJEU ruled that Hungary has failed to fulfill its obligations under:
* Art. 33(2) of APD II by allowing an application for international protection to be rejectedas inadmissibleon the
groundthat theapplicantarrived on its territory via a Statein whichthat personwasnot exposedto persecutionor a risk
of serious harm, or in which a sufficient degree of protection is guaranteed;
* Art. 8(2) and22(1)APD II andArt. 10(4)of RCDII by criminalisingin its national law theactionsof anypersonwho,
in connectionwith an organisingactivity, providesassistancein respectof the makingor lodging of an applicationfor
asylum in its territory, where it can be proved beyondall reasonabledoubt that that personwas aware that that
application could not be accepted under that law;
* Art. 8(2), 12(1)(c) and 22(1) APD II and Art. 10(4) RCD II by preventingany personwho is suspectedof having
committed such an offence from the right to approach its external borders.

*

EU:C:2021:930

AG 25 Feb. 2021 EU:C:2021:143

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-233/18!!

interpr. of  Dir. 2013/33 Reception Conditions II Art. 20(4)+(5)

CJEU 12 Nov. 2019, C-233/18 Haqbin

*

Art. 20(4)and(5) of RCDII mustbeinterpretedasmeaningthat a MScannot,amongthesanctionsthat maybeimposed
on an applicant for seriousbreachesof the rules of the accommodationcentresas well as seriouslyviolent behaviour,
providefor a sanctionconsistingin thewithdrawal,eventemporary,of materialreceptionconditions,within themeaning
of Art. 2(f) and(g) of thedirective,relating to housing,foodor clothing,in sofar asit wouldhavetheeffectof depriving
theapplicantof thepossibilityof meetinghis or her mostbasicneeds.Theimpositionof othersanctionsunderArt. 20(4)
of the directivemust,underall circumstances,complywith the conditionslaid downin Article 20(5) thereof,including
thoseconcerningtheprinciple of proportionalityandrespectfor humandignity. In thecaseof an unaccompaniedminor,
thosesanctionsmust,in the light, inter alia, of Art. 24 of the Charter of FundamentalRights,be determinedby taking
particular account of the best interests of the child.

*
ref. from Arbeidshof Brussel, Belgium, 29 Mar. 2019

EU:C:2019:956

AG 6 June 2019 EU:C:2019:468

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-601/15!!
interpr. of  Dir. 2013/33 Reception Conditions II Art. 8
CJEU 15 Feb. 2016, C-601/15 (PPU) J.N.

*

Art. 8(3) is in line with art. 6 and 52 of the Charter.*
ref. from Raad van State, Netherlands, 17 Nov. 2015

EU:C:2016:84

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-18/16!!

interpr. of  Dir. 2013/33 Reception Conditions II Art. 8(3)

CJEU 14 Sep. 2017, C-18/16 K.

*

Theexaminationof Article 8(3)(a)and(b) hasdisclosednothingcapableof affectingthevalidity of that provisionin the
light of Articles 6 and 52(1) and (3) of the Charter.

*
ref. from Rechtbank Den Haag (zp Haarlem), Netherlands, 13 Jan. 2016

EU:C:2017:680

AG 4 May  2017 EU:C:2017:349
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-322/19!!

interpr. of  Dir. 2013/33 Reception Conditions II Art. 15

CJEU 14 Jan. 2021, C-322/19 K.S. & M.H.K.

*

A national court musttakeaccountof APD II, which, pursuantto Arts. 1 and 2 and 4a(1) of Protocol (No 21) on the
positionof the UK and Ireland in respectof the area of freedom,securityand justice,doesnot apply in the MS of that
court, in order to interpret theprovisionsof ReceptionConditionsDir. II, which is, by contrast,applicablein that MSin
accordance with Art. 4 of that protocol.
Art. 15 RCD II mustbe interpretedas precludingnational legislation which excludesan applicant for international
protectionfrom accessto the labour marketon the sole ground that a transfer decisionhas beentakenin his or her
regard under Dublin III.
Art. 15(1) RCD II must be interpreted as meaning that:
* a delay in the adoptionof a decisionat first instanceconcerningan application for international protectionwhich
resultsfrom a lack of cooperationby the applicant for internationalprotectionwith the competentauthoritiesmaybe
attributed to that applicant;
* a MS maynot attribute to the applicant for internationalprotectionthe delayin adoptinga decisionat first instance
concerningan applicationfor internationalprotectionon accountof the fact that the applicantdid not lodgehis or her
application with the first Member State of entry, within the meaning of Art. 13 Dublin III;
* a MSmaynot attributeto theapplicantfor internationalprotectionthedelayin processinghis or her applicationwhich
results from the bringing, by that applicant, of legal proceedingswith suspensoryeffectagainst the transfer decision
taken in his or her regard under Dublin III..

*

ref. from High Court, Ireland, 23 Apr. 2019

EU:C:2021:11

AG 3 Sep. 2020 EU:C:2020:642

* joined cases: C-322/19 + C-385/19

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-79/13!!
interpr. of  Dir. 2003/9 Reception Conditions I Art. 13+14
CJEU 27 Feb. 2014, C-79/13 Saciri

*

Wherea MShasoptedto grant thematerial receptionconditionsin the form of financial allowancesor vouchers,those
allowancesmustbeprovidedfrom the time theapplicationfor asylumis made,in accordancewith Article 13(1)and13
(2). ThatMSmustensurethat the total amountof the financial allowancescoveringthematerial receptionconditionsis
sufficientto ensurea dignifiedstandardof living andadequatefor thehealthof applicantsandcapableof ensuringtheir
subsistence,enablingthemin particular to find housing,havingregard, if necessary,to thepreservationof the interests
of personshavingspecificneeds,pursuantto Article 17. Thematerial receptionconditionslaid down in Article 14(1),
(3), (5) and (8) do not apply to the MSs where they have opted to grant thoseconditions in the form of financial
allowancesonly. Nevertheless,theamountof thoseallowancesmustbesufficientto enableminor children to behoused
with their parents, so that the family unity of the asylum seekers may be maintained.
Further, the Directive does not preclude, where the accommodationfacilities specifically for asylum seekersare
overloaded,the MSsfrom referring the asylumseekersto bodieswithin the generalpublic assistancesystem,provided
that that system ensures that the minimum standards as regards the asylum seekers are met.

*
ref. from Arbeidshof Brussel, Belgium, 7 Feb. 2013

EU:C:2014:103

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-422/21!!
interpr. of  Dir. 2013/33 Reception Conditions II Art. 20(4)+(5)
CJEU 1 Aug. 2022, C-422/21 T.O. / Min. Int. (IT)

*

Art. 20(4) must be interpreted as applying to seriously violent behaviour engaged in outside an accommodation centre.
Art. 20(4)+(5) mustbe interpretedas precludingthe imposition,on an applicant for international protectionwho has
engagedin seriouslyviolent behaviouragainstpublic officials, of a sanctionconsistingin the withdrawal of material
receptionconditions,within themeaningof Art. 2(f)+(g) of that directive,relating to housing,foodor clothing,in so far
as it would have the effect of depriving the applicant of the possibility of meetinghis or her most basic needsThe
impositionof othersanctionsunderArt. 20(4)of thedirectivemust,in all circumstances,complywith theconditionslaid
down in Art. 20(5) thereof, including those concerning the principle of proportionality and respect for human dignity.

*
ref. from Consigliio di Stato, Italy, 9 July 2021

EU:C:2022:616

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-36/20!!

interpr. of  Dir. 2013/33 Reception Conditions II Art. 6+8+26

CJEU 25 June 2020, C-36/20 (PPU) V.L.

*

(Unofficial translation)Art. 6(1)(2) of AP II mustbe interpretedas meaningthat an investigatingjudgewho hasbeen
broughtbeforea judgmentdetentionof an illegally stayingTCNfor refoulementis oneof the 'other authorities'referred
to in this provisionwhichmayreceiveapplicationsfor internationalprotectionbut are not competentundernational law
to register.
Art. 6(1)(2) and (3) of AP II must be interpretedas meaningthat an investigatingjudge, in his capacity as 'other
authority' within the meaningof that provision,mustinform illegally stayingTCN laying downthe rules for lodging an
application for international protection and, where such a national has indicated that he wishesto makesuch an
application, forward his file to the competentauthority for registrationof that applicationso that he can makeuseof
material reception conditions and healthcare as referred to in Art. 17 of Reception Conditions II Directive.
Art. 26 of AP II and Art. 8 of Rec.Cond. II mustbe interpretedas meaningthat an illegally stayingTCN who has
reportedto an 'other authority' within the meaningof Art. 6(1)(2) of AP II that he wishesto apply for international
protection can only be detained on the grounds set out in Art. 8(3) of Rec. Cond. 2013/33.

*
ref. from Court of Prelim. Inv. of San BartolomŽ de Tirajana, Spain, 20 Jan. 2020

EU:C:2020:495

AG 30 Apr. 2020 EU:C:2020:331
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-104/24!!

4.3.2 CJEU pending cases on Reception Conditions

interpr. of  Dir. 2013/33 Reception Conditions II Art. 8+9
CJEU C-104/24 (PPU) D.A. & M.A.

*

Thequestionis whetherart. 8 + 9 RCDII, precludenational legislationwhichprovides,asan alternativemeasureto the
detentionof theapplicant(whohasnot handedoverhis or her passportor otherequivalentdocument),for theprovision
of a financial guarantee,the amountof which is establishedas a fixed rate (a singleamountsetat EUR 4 938.00for
2023)rather thanasa variableamount,withoutallowing for anyadjustmentof theamounton thebasisof theindividual
situationof theapplicantor for thepossibilityof providing that guaranteethroughthe interventionof third parties,even
in thecontextof family solidarity, thusimposingrulescapableof obstructingtheuseof thealternativemeasureby those
who do not haveadequateresources,and precludingthe adoptionof a reasoneddecisionwhich examinesand assesses
on a case-by-casebasis the reasonablenessand proportionality of sucha measurein relation to the situation of the
applicant?

*

ref. from Corte suprema di cassazione, Italy, 8 Feb. 2024
* joined cases: C-104/24 + C-105/24

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-97/24!!
interpr. of  Dir. 2013/33 Reception Conditions II Art. 18
CJEU C-97/24 S.A. & R.J.

*
Where ÒforcemajeureÓis not found as a defencein a Directive or implementingRegulations,is such a defence
nonethelessavailableas a defenceto a Francovichdamagesclaim for a breachof an EU law obligation that confers
rights on individuals which derive from the fundamental right to human dignity contained in Art. 1 Charter.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-184/24!!
interpr. of  Dir. 2013/33 Reception Conditions II Art. 20
CJEU C-184/24 Sidi Bouzidi

*

Doesart. 20 RCD II and the principlessetout by the CJEU in its judgmentsof 12 Nov.2019,C-233/2018and 1 Aug.
2022,C-422/2021,in so far as theyprecludethe administrativeauthority of the MS from ordering, as a sanction,the
withdrawal of receptionmeasureswhere that decisionwould be detrimental to the basic vital needsof the foreign
nationalapplyingfor internationalprotectionandof his family, precludenational legislationwhichpermits,following a
reasonedindividual assessment,relating also to the necessityand proportionality of the measure,withdrawal of
reception,not for sanctioningreasons,but becausethe conditionsfor beinggrantedit are no longer met,in particular,
on accountof theforeignnationalÕsrefusal,on groundswhichdo not relate to coveringbasicvital needsandprotecting
humandignity, to agreeto the transferto anotheraccommodationcentre,designatedby the administrativeauthority on
accountof objectiveorganisationalneedsand guaranteeing,under the responsibilityof the administrativeauthority
itself, that thematerial receptionconditionsequivalentto thoseenjoyedat thecentreof origin will bemaintained,where
therefusalto transferandsubsequentdecisionorderingthewithdrawalplacetheforeignnationalin thepositionof being
unable to meet basic needs of personal and family life?

*
ref. from Tribunale Lombardia, Italy, 7 Mar. 2024

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%229203/18%22%5D%7D!!

4.3.3 ECtHR Judgments on Reception Conditions

violation of ECHR: 3
ECtHR 20 June 2024, 9203/18 F.O. a.o. v HU

*
Violation dueto theliving conditionsof an Afghanasylumseekingwomanandher two childrenin theRšszketransit zone
where they were not provided with food by the Hungarian authorities; the complaint under art. 5 was rejectedas
incompatible ratione materiae as the applicantsÕ stay in the transit zone was not considered as deprivation of liberty.

*

CE:ECHR:2024:0620JUD000920318

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2237641/19%22%5D%7D!!
violation of ECHR: 5
ECtHR 20 June 2024, 37641/19 H.L. v HU

*
Violation dueto theliving conditionsof an Iraqi asylumseekerin theTompatransit zonewherehewasnot givenfoodby
the Hungarian authorities betweenhis arrival and the CourtÕsrule 39 decisionon interim measure,requestingthe
authoritiesto provide the applicant with food; violation of art. 5(1) and (4) as the applicant was found to havebeen
deprived of his liberty in the alien policing sector of the transit zone.

*

CE:ECHR:2024:0620JUD003764119

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2247321/19%22%5D%7D!!
violation of ECHR: 5
ECtHR 20 June 2024, 47321/19 S.H. v HU

*
Violation due to the failure to provide an Iranian asylumseeker,detainedin the Tompatransit zoneand at risk of
committing suicide, with appropriate mental health care.

*

CE:ECHR:2024:0620JUD004732119

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2213899/19%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 12 Sep. 2024, 13899/19 Z.L. a.o. v HU

*
Violation due to the living conditionsof an Afghanasylumseekingwomanand her four children (oneadult and three
minors)in theRšszketransit zonewheretheywerenot providedwith foodby theHungarianauthorities;in line with its
ruling in R.R.and Othersv. Hungary(36037/17)the Court foundart. 5 applicableto the applicantsÕplacementin the
transit zoneduring the asylumproceedingsas well as the alien policing procedure,and art. 5(1) and (4) had been
violated.

*

CE:ECHR:2024:0912JUD001389919
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%227077/15%22%5D%7D!!
violation of ECHR: 5
ECtHR 14 Sep. 2023, 7077/15 A.A. v HU

*

Detentionof asylumseekers.TheECtHRnotedthat therewasno indication that the applicant failed to cooperatewith
the Hungarian authorities,and that the decisionsordering and prolonging the applicantÕsdetention,which ultimately
lastedalmostfive months,referredrepeatedlyto the setof grounds,suchas the needto clarify the applicantÕsidentity
and prevent his absconding, but were not sufficiently individualised, as required by national law. Unanimous decision.

*

CE:ECHR:2023:0914JUD000707715

* joined cases: 7077/15, 48139/16 (M.N.)

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2237327/17%22%5D%7D!!
violation of ECHR: 3+5+4
ECtHR 9 June 2022, 37327/17 A.A.A. v HU

*
The caseconcernsthe confinementof the applicant family, with four minor children, in the Hungarian transit zone
betweenMarch 2017 and August2017.Their asylumapplicationsand the review were rejected.After an appealthey
were transferred to an open reception facility in Hungary from which they moved to Germany.
The generalprinciples concerningthe confinementand living conditionsof asylum-seekershavebeensummarisedin
ECtHR15 Dec.20216,16483/12,Khlaifia a.o.v Italy, ECtHR2 Mar. 2021,36037/17,R.R.a.o.v Hungary.Noting that
generalconditionsin theTompatransit zoneappearto havebeenverysimilar to thosein Ršszketransit zone.theECtHR
concludes a violation of Art. 3 and 5 with respect to the children.

*

CE:ECHR:2022:0609JUD003732717

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2211593/12%22%5D%7D!!
violation of ECHR: 3
ECtHR 12 July 2016, 11593/12 A.B. a.o. v FR

See also almost identical cases: 24587/12; 76491/14; 68264/14; 33201/11.
*
*

The casesconcernedadministrativedetentionof children accompanyingtheir parents in the contextof deportation
procedures, similar to the case of Popov v. France (19 January 2012, 39472/07).
The Court referred to its repeatedfindings of a violation of art. 3 regarding the administrativedetentionof foreign
national children, and reiterated that the childÕsextremevulnerability is the decisivefactor taking precedenceover
considerationsrelating to statusof irregular immigrant.In addition,asylumseekingchildrenhavespecificneedsrelating
in particular to their age,lack of independenceandstatus.Althoughthematerial conditionsin certaindetentioncentres
wereappropriate,theconditionsinherentin establishmentsof this typeare a sourceof anxietyfor youngchildren.Only a
short placementin an adaptedadministrativedetentioncentre can be compatiblewith the Convention.Given the
childrenÕsyoungage,the duration and conditionsof detention,the Frenchauthoritieshad thereforesubjectedthemto
treatmentin breach of art. 3. The Court acknowledgedthat the deprivation of liberty resulting from the parentsÕ
legitimate decisionnot to entrust their children to another personwas not, in principle, contrary to domesticlaw.
Nonetheless,insofar as children are concerned,the authorities must ensure that the placementin administrative
detentionis a measureof last resort and that no alternative measureis available. In three of the casesthe French
authoritieshadnot verifiedthat theplacementof thefamily in administrativedetentionwasa measureof last resort,and
art. 5(1) and (4) had therefore been violated in respect of these children.
In two of thecases,theCourt founda violation of art. 8 becausethe interferencewith the right to respectfor family life
had beendisproportionate,in that the Frenchauthoritieshad not takenall the necessarystepsto enforcethe removal
measure as quickly as possible.

*

CE:ECHR:2016:0712JUD001159312

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%224289/21%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 4 May 2023, 4289/21 A.C. & M.C. v FR

*
Violation of both art. 3 and 5 dueto the placementin administrativedetentionduring nine days,and the conditionsof
detention, of a woman and her son aged 7!  months with a view to their transfer to Spain under the Dublin Regulation.

*

CE:ECHR:2023:0504JUD000428921

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2255363/19%22%5D%7D!!
violation of ECHR: 3
ECtHR 4 Apr. 2023, 55363/19 A.D. v GR

*
Violation of art. 3 dueto the living conditionsof a pregnantwomanstayingat the SamosReceptionand Identification
Centre from August to November 2019 as the situation had exceeded the minimum level of severity required under art. 3.

*

CE:ECHR:2023:0404JUD005536319

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2212427/22%22%5D%7D!!
violation of ECHR: 3+5+13
ECtHR 17 Oct. 2023, 12427/22 A.D. v MT

*
Violation of ECHRdueto thedetentionaswell astheconditionsof detentionof theapplicantasylumseeker,presumedto
beminor, during 225days,including120daysin isolation.Violation of art. 13 in conjunctionwith art. 3, dueto lack of
effectivedomesticremedy.Accordingto art. 46, the respondentstatewasrequiredto takegeneralmeasuresto ensurea
legal basisin domesticlaw for detentionand that relevantdomesticlaw be effectivelyapplied in practice,vulnerable
individualsnot detained,andnecessarydetentionperiodslimited so that theyremainconnectedto thedetentionground
applicable.

*

CE:ECHR:2023:1017JUD001242722

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2218911/17%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 16 Nov. 2023, 18911/17 A.E. & T.B. v IT

*

Violation of art. 3 as there was no sufficiently compellingreasonjustifying someof the applicantsbeing left naked
togetherwith other migrants,and due to absenceof investigationinto allegationsthat oneof the applicantshad been
beatenby police. Violation of art. 5 as threeof four applicantsin the first casehad beenexposedto arbitrary arrest,
transportation and detention.

*

CE:ECHR:2023:1116JUD001891117

* joined cases: 18911/17, 18941/17 + 18959/17
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2253709/11%22%5D%7D!!
violation of ECHR: 3
ECtHR 13 June 2013, 53709/11 A.F. v GR

*
An Iranian enteringGreecefrom Turkeyhad initially not beenregisteredas an asylumseekerby the Greekauthorities,
which orderedhis return to Turkey.However,the Turkishauthoritiesrefusedto readmithim into Turkey,and he was
thendetainedby theGreekpolice.Againstthebackgroundof reportsfrom Greekandinternationalorganisations,having
visited the relevant police detentionfacilities either during the applicantÕsdetentionor shortly after his releaseÐ
including the EuropeanCommitteefor the Preventionof Torture, the UN SpecialRapporteuron Torture, the German
NGO ProAsyl and the GreekNational HumanRightsCommissionÐ the ECtHR found a violation of art. 3 due to the
seriouslack of spaceavailable to the applicant, also taking the duration of his detentioninto account.It was thus
unnecessaryfor the Court to examinethe applicantÕsother allegationsconcerningthe detentionconditionswhich the
Governmentdisputed.Yet,theCourt notedthat theGovernmentÕsstatementsin this regardwerenot in accordancewith
the findings of the above mentioned organisations.

*

CE:ECHR:2013:0613JUD005370911

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2213958/16%22%5D%7D!!
violation of ECHR: 3
ECtHR 18 Jan. 2024, 13958/16 A.I. a.o. v GR

*
Violation of art. 3 becauseof theliving conditionsof threevulnerableapplicantsin theIdomenicampwhichwereheldto
have been deplorable, leading to deterioration of the applicantsÕ state of health.

*

CE:ECHR:2024:0118JUD001395816

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2234298/18%22%5D%7D!!
ECHR: 3+8+13

ECtHR 26 Apr. 2022, 34298/18 A.J. v GR
*

Theapplicant (2005) is a statelessPalestinianand unaccompaniedminor who wasgrantedasylumin Greecein 2016.
Theapplicationconcernstherevocationof his refugeestatusandthedecisionto return him to theOccupiedPalestinian
Territory, aswell asthereceptionconditionshefacedin Greece,initially asa child of a single-parentfamily andlater as
an unaccompaniedminor, namelya lack of psycho-socialsupportand separationfrom his siblings,who werehostedat
differentaccommodationfacilities. Theapplicantalsocomplainedthat theprocedurewhichhad led to the revocationof
his refugee status, combined with the failure to appoint a guardian for him, had been deficient.
Following the revocationof the applicantÕsrefugeestatusand the subsequentcancellationof his return trip to the
OccupiedPalestinianTerritory, the Greek AsylumServiceissueda decisionby which the applicant was regranted
refugee status. Consequently, he is no longer at risk of being returned to the Occupied Palestinian Territory.

*

CE:ECHR:2022:0426JUD003429818

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%227534/20%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 4 May 2023, 7534/20 A.M. a.o. v FR

*
Violation of arts. 3 and 5 due to the placementin administrativedetentionfor 10 days,as well as the conditionsof
detention,of a motherandher threechildrenof 8 months,6 yearsand13 yearswith a viewto transferto Portugalunder
the Dublin Regulation.

*

CE:ECHR:2023:0504JUD000753420

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2259758/16%22%5D%7D!!
ECHR: 3

ECtHR 28 Mar. 2024, 59758/16 A.Q. a.o. v GR
*

Complaint about a lack of appropriate medical assistance for Syrian asylum seekers is rejected as inadmissible.*

CE:ECHR:2024:0328JUD005975816

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2259841/19%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 18 Apr. 2024, 59841/19 A.R. a.o. v GR

*

Violation of art. 3 ECHRdueto the living conditionsin GreeceÕsReceptionand IdentificationCentresas well as the
lack of adequate medical assistance.

*

CE:ECHR:2024:0418JUD005984119

* joined cases: 59841/19, 15782/20, 21997/20

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2258399/11%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 5 Nov. 2015, 58399/11 A.Y. v GR

*
Theapplicantwasan Iraqi nationalIranian havingattemptedto claim asylumin Greece.However,theGreekauthorities
had not registered his application, and he was held in detention pending deportation to Turkey.
Dueto overcrowding,and taking thedurationof detentioninto account,theECtHRfoundthedetentionconditionsto be
in violation of art. 3. Due to failures in processingthe asylum claim, and the consequentrisk of the applicantÕs
deportation to Turkey and onward to Iraq, there had been a violation of art. 13 in conjunction with art. 3.
Art. 5(1)(f) and (4) had not beenviolatedas the detentionperiod had not beenexcessivelylong, and the applicanthad
been able to challenge the legality and material conditions of detention.

*

CE:ECHR:2015:1105JUD005839911

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2239766/09%22%5D%7D!!
no violation of ECHR: 3
ECtHR 2 Apr. 2015, 39766/09 Aarabi v GR

*
Theapplicantwasa statelessPalestinianchild, havinggrownup in an UNRWAcampin Lebanonfrom wherehe fled to
Greecewherehe had beenarrestedand detainedwith a view to expulsionfor irregular entry.He had beenplacedin a
detentioncentrewith adultsand claimedto havebeentransferredunaccompaniedto the north of Greece,and that no
attention had been paid to his asylum application. 
TheCourt notedthat the Greekauthoritieshad beenacting in goodfaith whenconsideringthe applicantan adult, and
theyhadpromptlyreleasedhim uponnotificationof his minor age.Referringto theshortperiodsof timein detention,the
fact that theapplicanthadnot presentedspecificallegationsof inhumandetentionconditionsand that suchfinding was
also not supportedby any international reports on the relevant detentionlocations and periods, the Court did not
consider the detention conditions to have been in violation of art. 3.

*

CE:ECHR:2015:0402JUD003976609
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2256796/13%22%5D%7D!!
violation of ECHR: 3
ECtHR 3 May 2016, 56796/13 Abdi Mahamud v MT

*
Violation of ECHRarts. 3 and5. Theapplicationconcernedthedetentionof a Somaliasylumseekerin LysterBarracks
detentioncentrefrom May 2012 to September2013.Due to the applicantÕsvulnerability as a result of her health, the
cumulativeeffectof her detentionconditions,suchas lackingaccessto andpoor environmentfor outdoorexercise,lack
of specificmeasuresto counteractthecold, lack of femalestaff, little privacy,andthefact that theseconditionspersisted
for over 16 months,the Court consideredthat the detentionconditionsamountedto degradingtreatmentwithin the
meaning of art. 3.
Art. 5(1) and (4) wasalso foundto havebeenviolated,the latter becauseit had not beenshownthat the applicanthad
had at her disposalan effectiveand speedyremedyunder domesticlaw by which to challengethe lawfulnessof her
detention.

*

CE:ECHR:2016:0503JUD005679613

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2255352/12%22%5D%7D!!
violation of ECHR: 3
ECtHR 23 July 2013, 55352/12 Aden Ahmed v MT

*
The caseconcernsan asylumapplicant who had enteredMalta in an irregular mannerby boat. The ECtHR found a
violation of art. 5(1), mainly due to the failure of the Malteseauthoritiesto pursuedeportationor to do so with due
diligence,andof art. 5(4) dueto absenceof an effectiveandspeedydomesticremedyto challengethelawfulnessof their
detention.
A similar case(23 July 2013,42337/12,SusoMusav. Malta) wasruled also on 23 July 2013.Therefore,accordingto
ECHRart. 46, the ECtHRrequestedthe Malteseauthoritiesto establisha mechanismallowing a determinationof the
lawfulnessof immigrationdetentionwithin a reasonabletime-limit. In this casetheCourt for thefirst timefoundMalta in
violation of art. 3 becauseof the immigration detentionconditions.Thoseconditionsin which the applicant had been
living for 14!  months were, taken as a whole, amounted to degrading treatment.

*

CE:ECHR:2013:0723JUD005535212

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2252208/22%22%5D%7D!!
violation of ECHR: 3+6
ECtHR 16 Dec. 2022, 52208/22 Al Shujaa a.o. v BE

*
Interim Measure.
TheCourt of HumanRights,sitting asa Chamberof sevenjudges,decidedto indicatean interim measureto theBelgian
Statein respectof 160 adult maleapplicantswho had obtaineda final domesticdecision,as yet uncompliedwith, from
the Brussels Labour Court.

*

CE:ECHR:2022:1216JUD005220822

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2263542/11%22%5D%7D!!
violation of ECHR: 3
ECtHR 11 Dec. 2014, 63542/11 Al.K. v GR

*
Violation of ECHRart. 3 dueto conditionsof detentionof an Iranian asylumseekerat border posts.Violation of art. 3
dueto the applicantÕsliving conditionsafter his release,pendingexaminationof his asylumcase.Referringto previous
caselawconcerningparticular vulnerabilityof asylumseekers,theCourt heldthelack of provisionfor essentialreception
conditions to have been degrading and humiliating.

*

CE:ECHR:2014:1211JUD006354211

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2235422/16%22%5D%7D!!
violation of ECHR: 5+8+13
ECtHR 17 May 2022, 35422/16 Ali Reza v BG

*
Theapplicantis an Iraqi national born in 1973.He arrived in Bulgaria in 2000and wasgrantedsubsidiaryprotection
(ÒhumanitarianstatusÓ)on accountof thewar situationin Iraq. He wasissuedwith a residencepermit in 2003.Thecase
concernsan expulsionorder issuedagainstMr Ali Rezain 2015on the groundsof national security,and whetherthe
remediesavailable to him underdomesticlaw wereeffective.It also concernsthe applicantÕsadministrativedetention
with a viewto his expulsion(betweenJune2015andJanuary2016)andthetimetakento examinehis appealagainstthat
detention.Mr Ali Reza,who currently lives in Sofia,married his Bulgarian partner in December2017.SinceJanuary
2016, he has been subject to administrative supervision and must report to a police station once a week.
The ECtHR concludes that his detention was no longer justified due to a lack of sufficient diligence.

*

CE:ECHR:2022:0517JUD003542216

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2213457/11%22%5D%7D!!
violation of ECHR: 5
ECtHR 23 Oct. 2012, 13457/11 Ali Said v HU

*
This caseconcernsunlawful detention,without effectivejudicial review,of an asylumseekerduring the examinationof
his asylumapplication.TheapplicantswereIraqi nationalswho illegally enteredHungary,appliedfor asylumand then
travelled illegally to the Netherlands from where they were transferred back to Hungary under the Dublin Regulation.

*

CE:ECHR:2012:1023JUD001345711

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2214344/13%22%5D%7D!!
violation of ECHR: 3
ECtHR 6 Sep. 2016, 14344/13 Alimov v TR

*
The applicant was a national of Uzbekistan,seekingasylumin Turkey,who complainedabout his detentionpending
removalfor 104days.TheCourt founda violation of art. 3 on accountof theconditionsof detention,suchasinsufficient
living spaceandno accessto outdoorexercise,in which theapplicanthadbeendetainedin theairport detentionfacility
as well as in the removal centre.
Due to the absenceof clear legal provisionsin Turkish law on the procedurefor ordering detentionwith a view to
deportation,the applicantÕsdetentionhad not beenlawful for the purposesof art. 5(1). Notification of the reasonsfor
detention had not been made sufficiently promptly to satisfy art. 5(2).
Art. 5(4) and (5) had also beenviolateddueto the absenceunderTurkish law of a remedyby which to obtain judicial
reviewof thelawfulnessof detentionin theapplicantÕssituation,andto receivecompensationfor unlawfuldetention.Art.
13 in conjunctionwith art. 3 had beenviolatedon accountof the absenceof effectiveremediesto complainabout the
material conditions of detention at the airport detention facility and the removal centre.

*

CE:ECHR:2016:0906JUD001434413
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2237991/11%22%5D%7D!!
violation of ECHR: 3
ECtHR 4 Feb. 2016, 37991/11 Amadou v GR

*
The applicant was a Gambiannational who had beenheld in detentionpendingadoption of an expulsiondecision.
Referring to its previous case law concerning Fylakio and Aspropyrgosdetention centres as well as reports by
international institutions, the ECtHR consideredthe detentionconditionsduring the period in questionto havebeen
contrary to art. 3.
Given the obligations incumbenton Greeceunder the ReceptionConditions Directive, and since only a diligent
examinationof theapplicantÕsclaim for asylumcouldbring his situationof extremepovertyto an end,yet theclaim was
still pendingafter threeyears,hehadbeenin a degradingsituationcontrary to art. 3. Art. 5(4) hadbeenviolateddueto
shortcomings in Greek law with regard to the effectiveness of judicial review of detention pending deportation.

*

CE:ECHR:2016:0204JUD003799111

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2263141/13%22%5D%7D!!
no violation of ECHR: 3
ECtHR 10 Sep. 2020, 63141/13 B.G. a.o. v FR

*
Thecaseconcernedthe accommodationof asylum-seekersfor threemonthsin a tent campsetup on a carpark in Metz
and thequestionwhethertheyhadreceivedthematerialand financial supportprovidedfor by domesticlaw. After these
three monthsthe applicantswere housedin an appartment.The ECtHR held unanimously,that there had beenno
violation of Art. 3.

*

CE:ECHR:2020:0910JUD006314113

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2248104/14%22%5D%7D!!
ECHR: 3

ECtHR 9 Jan. 2020, 48104/14 B.L. a.o. v FR
*

Thecaseconcernedasylum-seekershousedin a tent campin Metz,who complainedaboutthepoor conditionsin which
theywereaccommodated.Noting, firstly, that certain applicantshad not maintainedcontactwith their lawyer and had
failed to keephim informedof their placeof residenceor to providehim with any other meansof contactingthem,the
Court consideredthat they had lost interest in the proceedingsand no longer intendedto pursuetheir application.
ApplicantE.G.,whohadbeenaccommodatedin the tentcampon AvenuedeBlida, hadnot providedtheCourt with any
specificinformationconcerningtheactual living conditionsduring that period.Shehadalso failed to showthat shehad
beenunableto meether basicneeds.Lastly,shehadbeenallocatedhousingfrom 18 July 2014,andhadnot lackedany
prospect of her situation improving. Her allegation of ill-treatment was therefore dismissed.

*

CE:ECHR:2020:0109JUD004810414

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2253608/11%22%5D%7D!!
violation of ECHR: 3
ECtHR 19 Dec. 2013, 53608/11 B.M. v GR

*
The applicant was an Iranian journalist who alleged to have beenarrestedand tortured due to his involvementin
protestsagainstthe government.After his arrival in Greecea decisionhad beentakento return him to Turkey,and he
had beenheld in custodyin a police stationand in variousdetentioncentres.His application for asylumwas first not
registered by the Greek authorities, and later they dismissed the application.
Theapplicationmainlyconcernedtheconditionsof detention,in particular overcrowding,unhygienicconditions,lack of
externalcontact,and lack of accessto telephone,translatorsandanykind of information.Referringto its previouscase
law, theECtHRheld theseconditionsto bein violation of art. 3. Astherehadbeenno effectivedomesticremedyagainst
that situation, art. 13 in combination with art. 3 had also been violated.

*

CE:ECHR:2013:1219JUD005360811

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2223685/14%22%5D%7D!!
violation of ECHR: 5
ECtHR 25 Mar. 2020, 23685/14 Bilalova v PL

*
Thecaseconcerneda family, parentswith 5 childrenagedthreeto nineyearsold, from theChechenrepublic in Russia.
The family travelled first to Poland and applied for asylum.The family then left for Germany,without awaiting the
outcomeof their asylumrequestin Poland.In accordancewith theprovisionsof theDublin II Regulationtheapplicants
werehandedover by the Germanauthoritiesbackto the Polish authorities.Subsequently,the family wasdetainedin a
closedcentrefor aliens.After 3 months,the family wasexpelledto Russia.TheECtHRfoundthedetentionof theyoung
children in violation of Art. 5(1)(f).

*

CE:ECHR:2020:0325JUD002368514

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2275157/14%22%5D%7D!!
violation of ECHR: 8
ECtHR 10 Apr. 2018, 75157/14 Bistieva a.o. v PL

*
Theapplicantwomanand her husbandhad applied for asylumin Poland.Upon rejection theymovedon to Germany
from wherethewomanand threechildrenwerereturnedto Polandaccordingto theDublin Regulation.Here theywere
held in administrativedetentionand later on joined by her husband.Althoughthe womanhad not beenseparatedfrom
her children,theCourt foundthat thefact of confiningtheapplicantsto a detentioncentrefor almostsix months,thereby
subjectingthem to living conditionstypical of a custodial institution, could be regardedas an interferencewith the
effective exercise of their family life. The interference had a legal basis and pursued a legitimate aim.
Referringto theConventionon theRightsof theChild, andto Popovv. France(19 January2012,39472/07),andA.B.a.
o. v. France (12 July 2016, 11953/12),the Court held the view that the childÕsbest interestscannotbe confinedto
keepingthe family togetherand that the authoritieshaveto takeall the necessarystepsto limit, as far as possible,the
detentionof familieswith children.It wasnot convincedthat thePolishauthoritieshad in fact viewedthedetentionasa
measureof last resort,nor hadtheygivendueconsiderationto possiblealternativemeasures.Evenin thelight of therisk
that thefamily mightabscond,theauthoritieshadfailed to providesufficientreasonsto justify detentionfor 5 monthsand
20 days. The interference had therefore been disproportionate.

*

CE:ECHR:2018:0410JUD007515714
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%221009/16%22%5D%7D!!
violation of ECHR: 3
ECtHR 28 Nov. 2017, 1009/16 Boudraa v TR

*
While the detentionfacility at Yalovapolice headquarterswasdesignedto accommodatepeoplefor very short periods,
the applicanthad beenheld for 66 days.He had not beenaffordedadequatesleepingfacilities, and he wasnot allowed
accessto the openair and daily outdoorexerciseat any time during his detention.Despiteuncertaintyconcerningthe
personalspacethat had beenavailableto the applicant,the Court held that thesefindingsÐcoupledwith the lengthof
thedetentionand the likely anxietycausedby uncertaintyas to whenit wouldendÐweresufficientto concludethat the
detention conditions had attained the threshold of degrading treatment.

*

CE:ECHR:2017:1128JUD000100916

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2233441/10%22%5D%7D!!
violation of ECHR: 3
ECtHR 19 Dec. 2013, 33441/10 C.D. a.o. v GR

*
The 12 applicantswere asylumseekerswho had beendetainedfor severalmonthsawaiting deportation.While the
detentionconditionswerefoundto haveconstituteddegradingtreatmentin violation of art. 3, thedetentionassuchhad
not beenunlawfulunderart. 5(1). However,therehadbeena violation of art. 5(4) on speedyreviewof the lawfulnessof
detention.

*

CE:ECHR:2013:1219JUD003344110

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2249255/22%22%5D%7D!!
violation of ECHR: 3
ECtHR 18 July 2023, 49255/22 Camara v BE

*
Thecaseconcernsa Guineannational who appliedto the Belgianauthoritiesfor internationalprotectionin July 2022.
Sincethenhehaslived on thestreet,not havingbeenassigneda placein a receptionfacility by theFederalAgencyfor
the Receptionof Asylum-Seekers(Fedasil) on accountof the allegedsaturationof the network for receivingasylum-
seekersin Belgium.The ECtHR decidedto apply an interim measureand to enforcethe order - madeby a domestic
Belgian court - to provide the applicant with accommodationand material assistance.However,according to the
Government,sincethesummerof 2021thereceptioncapacityof thenetworkmanagedby Fedasilhadproveninsufficient
to copewith theincreasein thenumberof applicantsfor internationalprotection,makingit materially impossiblefor the
Stateto enforcecourt orders.Nevertheless,the right protectedby Art. 6 of the Conventionhad to be interpretedin the
light of the Preambleto the Convention.That Preamblereferred to the rule of law, oneof the fundamentalaspectsof
whichwastheprinciple of legal certainty,whichrequired,in particular, that wherethecourtshadfinally determinedan
issue, their ruling should not be called into question.
In that regard,thecircumstancesof thepresentcasewerenot unusualandrevealeda systemicfailure on thepart of the
Belgianauthoritiesto enforcefinal judicial decisionsconcerningthereceptionof applicantsfor internationalprotection.
While theECtHRwasawareof thedifficult situationtheBelgianStatewasfacing,it couldnot acceptthat thetimetaken
by the Belgian authorities in the presentcaseto enforcea court order aimedat protectinghumandignity had been
reasonable.Furthermore,that systemicfailure had heavilyover-burdenedthe operationof a national court and that of
the ECtHR itself.
Thus,therehadnot beena ÒmereÓdelayon thepart of theBelgianauthorities,but rather a clear refusalto complywith
the orders issuedby the domesticcourt, which had impaired the very essenceof the right protectedby Art. 6(1).
Unanimous decision of the ECtHR.

*

CE:ECHR:2023:0718JUD004925522

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%222080/19%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 30 Nov. 2023, 2080/19 D.S. v GR

*
Violation dueto a singleyoungwomanÕsliving conditionsas an asylumseekerin a campin Samosand the absenceof
effectiveremediesagainsttheseconditions.Thecomplaintsunderart. 5, aswell asunderart. 3 regardingshorterperiods
in police detention, were rejected as manifestly ill-founded.

*

CE:ECHR:2023:1130JUD000208019

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%225797/17%22%5D%7D!!
violation of ECHR: 3
ECtHR 21 July 2022, 5797/17 Darboe and Camara  v IT

see also under ¤ 2.3
*
*

The applicant, a Guineannational, arrived in Italy and soughtasylumclaiming to be an unaccompaniedminor. He
submittedthat he had declaredhis minor age and intention to apply for international protectionshortly after arrival.
However,no information on how to initiate the relevant procedurehad been provided to him and no requestfor
international protection had been lodged in his case.
TheECtHRreiteratesits well-establishedcase-lawto the effectthat, havingregard to the absolutecharacterof Art. 3,
thedifficultiesderivingfrom theincreasedinflow of migrantsandasylum-seekers,in particular for Stateswhichform the
external borders of the EuropeanUnion, does not exoneratemember Statesof the Council of Europe from their
obligations under this provision.
Therefore,havingregard to the lengthand conditionsof the applicantÕsstayin the adult receptioncentrein Cona,the
Court concludesthat hewassubjectedto inhumananddegradingtreatmentandthat therehasbeena breachof Art. 3 of
the Convention.

*

CE:ECHR:2022:0721JUD000579717
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%225797/17%22%5D%7D!!
violation of ECHR: 3
ECtHR 21 July 2022, 5797/17 Darboe and Camara  v IT

see also under ¤ 2.3
*
*

The applicant, a Guineannational, arrived in Italy and soughtasylumclaiming to be an unaccompaniedminor. He
submittedthat he had declaredhis minor age and intention to apply for international protectionshortly after arrival.
However,no information on how to initiate the relevant procedurehad been provided to him and no requestfor
international protection had been lodged in his case.
TheECtHRreiteratesits well-establishedcase-lawto the effectthat, havingregard to the absolutecharacterof Art. 3,
thedifficultiesderivingfrom theincreasedinflow of migrantsandasylum-seekers,in particular for Stateswhichform the
external borders of the EuropeanUnion, does not exoneratemember Statesof the Council of Europe from their
obligations under this provision.
Therefore,havingregard to the lengthand conditionsof the applicantÕsstayin the adult receptioncentrein Cona,the
Court concludesthat hewassubjectedto inhumananddegradingtreatmentandthat therehasbeena breachof Art. 3 of
the Convention.

*

CE:ECHR:2022:0721JUD000579717

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2274308/10%22%5D%7D!!
violation of ECHR: 3
ECtHR 30 July 2015, 74308/10 E.A. v GR

*
Theapplicantwasan Iranian claiming to haveapplied for asylumin Greece.However,the Greekauthoritieshad not
registeredhis application,andhewasheld in detentionfor two monthspendingdeportation.Dueto overcrowding,poor
hygiene and lack of access to natural light, the ECtHR found the detention conditions to be in violation of art. 3
Theapplicanthadnot hadan effectiveremedyagainstthe treatmentsuffereddueto detentionconditions,and therehad
beenproceduraldeficienciesin processinghis asylumclaim.Thus,art. 13 hadbeenviolated.Art. 5(4) hadbeenviolated
due to shortcomings in domestic law in terms of the limited grounds to review detention pending deportation.

*

CE:ECHR:2015:0730JUD007430810

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2216127/20%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 5 Oct. 2023, 16127/20 E.F. v GR

*
Violation of ECHRdueto thefailure of theGreekauthoritiesto providepropermedicaltreatmentto theapplicantduring
her placementin theMoria andPolykastrocamps,despiteher seriousillnessasHIV-positive,andher vulnerabilityasan
asylum seeker.

*

CE:ECHR:2023:1005JUD001612720

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2273700/13%22%5D%7D!!
no violation of ECHR: 5+3
ECtHR 14 Jan. 2021, 73700/13 E.K. v GR

*
Theapplicant,is a Turkishnationalborn in 1985.On 19 June2013Mr E.K., whohadenteredthecountryillegally, was
arrestedby officers from the Soufli border post and brought before the prosecutorat the AlexandroupolisCriminal
Court, which imposeda two-yearsuspendedprison sentence.On 21 June2013hewasplacedin pre-trial detention,for
an initial duration of three days,with a view to his deportationfrom the country.While in detentionhe submittedan
asylumclaim,whichwastransferredto theAttica regionalasylumserviceson 22 June2013.On thesamedaytheheadof
the Alexandroupolispolice force decidedto extendE.K.Õsdetentionpendingthe decisionon his asylumclaim, for an
initial maximumperiodof 90 daysafter submissionof that claim. On 26 June2013E.K.Õsdetentionwasextendedon the
grounds
that hewaslikely to abscond,for a maximumperiodof six months.E.K. wasthentransferred,first to thepremisesof the
Feresborderpost,thento thepremisesof theAttica sub-directoratefor aliens,whereit wasdecidedon 23 July 2013to
extendhis detentionfor a period of 90 days;he wasnotified of that decisionÒinSyrianÓ,a languagethat he did not
understand.On the samedate, this decisionwas amendedin order to reflect the new duration of his detentionof six
months.His asylum interview took place in July and he was transferred to the Amygdalezadetentioncentre. He
challengedthe decisionson detentionbut thesewere rejected.In December2013 he was grantedrefugeestatus.The
ECtHRnotedthat theapplicanthadbeendetainedfor five monthsandtwenty-fourdays.TheECtHRheldthat that period
could not be considered excessive for completing all the administrative formalities for his expulsion.
As regards the asylum application, the ECtHR noted that under domesticlaw, although the lodging of such an
applicationstayedtheexecutionof theexpulsionorder, it did not suspendtheexecutionof detention;domesticlaw only
requiredtheasylumprocedureto beconcludedrapidly, whichhadbeenthesituationin theinstantcase.TheECtHRalso
notedthat theOmbudsmanhadnot mentionedanyparticulier overcrowdingand that neithertheCPTreport nor that of
the Ombudsman had been critical of the situation in the Centre. Thus, no violation of Art. 3 or 5(1).
TheECtHRonly concludesthat theapplicanthadnot benefitedfrom a sufficientlythoroughassessmentof thelawfulness
of his detentionto highlight the remediesand other channelsprovidedunder domesticlaw and case-law.The ECtHR
therefore finds a violation of Art. 5(4).

*

CE:ECHR:2021:0114JUD007370013
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%224633/15%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 17 Oct. 2019, 4633/15 G.B. a.o. v TR

*
TheapplicantsRussiannationalswerea motherandher threechildrenborn in 2008,2012,and2013.In 2014theywere
arrestedattemptingto illegally cross the border from Turkey into Syria, and a deportationand detentionorder was
issuedagainstall four applicants.Theycomplainedaboutthe lawfulnessas well as the conditionsof their detention,in
particular overcrowding,poor hygiene,constantexposureto cigarettesmoke,food unsuitablefor children and lack of
outdoor exercise.
Asregardsthedetentionconditions,theCourt observedthat reportsfrom theCPTaswell astheNationalHumanRights
Institutionof TurkeyhadcorroboratedtheapplicantsÕallegationsaboutconditionsin theKumkapiRemovalCentre.The
respondentStatehad failed to give evidenceto refute theseallegations.TheCourt consideredthat theseconditionsof
detention,for threemonthswithout knowingwhentheywould be released,had reachedthe thresholdof severityunder
art. 3. It stressedthat suchconditionsweremanifestlyadversefor adultsand had beenparticularly unsuitablefor the
extremelyvulnerableapplicantchildren,beingtotally at oddswith thewidely recognisedinternationalprinciplesfor on
theprotectionof children.Theconditionsat Kumkapiaswell asGaziantepRemovalCentrewereheld to be in violation
of art. 3.
Art. 13 in conjunctionwith art. 3 hadbeenviolateddueto thelack of effectiveremediesfor theapplicantsasregardsthe
conditions at the Kumkapi Removal Centre.
Art. 5(1) hadbeenviolatedbecausetheapplicantshadnot beendetainedin accordancewith theprocedureprescribedby
law for part of the period of detention,and for anotherpart the detentionhad beenarbitrary. TheCourt also founda
violation of Art. 5(4) dueto the failure of botha MagistratesCourt and theConstitutionalCourt to conductspeedyand
effective review of the lawfulness of the applicantsÕ detention.

*

CE:ECHR:2019:1017JUD000463315

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2219951/16%22%5D%7D!!
violation of ECHR: 3
ECtHR 28 Feb. 2019, 19951/16 H.A. a.o. v GR

*
Theapplicantswereasylumseekingunaccompaniedminorsof Syrian,Iraqi andMoroccannationalitywhohadentered
Greecein March 2016.Theyhad beenplacedunderÔprotectivecustodyÕin variouspolice stationsfor periodsbetween
21 and 33 days.TheCourt referredto its previouscaselawconcerningdetentionin Greekpolice stations,finding that
thesewerenot suitedto lengthyperiodsof detention.Further referencewasmadeto the CPT report, basedon visits to
Greecein April and July 2016, that had consideredthe practice of detainingunaccompaniedminors for Ôprotective
purposesÕfor severaldays or evenweeks,without any psychologicalor social assistance,unacceptable.The Court
concludedthat theapplicantshadbeensubjectedto detentionconditionsconstitutingdegradingtreatmentin violation of
art. 3.
The remediesavailable to the applicants regarding their complaintsconcerningthe detentionconditionsand their
transferto theDiavatareceptioncentrehadnot beeneffective,thusviolating art. 13 takentogetherwith art. 3. Theliving
conditionsin Diavata,an openreceptioncentreto which the applicantshad beenreferredand which had a ÔsafezoneÕ
for unaccompaniedminors,wereconsiderednot to exceedthethresholdof seriousnessrequiredto engageart. 3. Twoof
theapplicantsÕcomplaintof ill-treatmentin oneof thepolicestationswasconsideredmanifestlyill-founded,dueto lack
of substantiation.TheapplicantsÕdetentionin ÔprotectivecustodyÕhadnotbeenlawful within themeaningof art. 5(1).As
theyhad beenunableto bring their casebeforethe administrativecourt in order to challengethe detention,therewas
also a violation of art. 5(4).

*

CE:ECHR:2019:0228JUD001995116

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%224892/18%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 13 June 2023, 4892/18 H.A. a.o. v GR

*

Violation of arts.3 and13 dueto theliving conditionsin theMoria ÔhotspotÕin Lesbos,andthelack of effectiveremedies
in that regard; no violation of art. 8 by the delayin examinationof family reunificationin Germanyallegedlyresulting
from delayed asylum proceedings in Greece.

*

CE:ECHR:2023:0613JUD000489218

* joined cases: 4892/18, 4920/18

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2258424/11%22%5D%7D!!
violation of ECHR: 3
ECtHR 21 Jan. 2016, 58424/11 H.A. v GR

*
Theapplicantwasan Iranian national who had beenheld in detentionfor five monthspendingdeportationto Turkey.
Referringto its previouscaselaw, theECtHRconsideredtheconditionsat Souflidetentioncentreto becontraryto art. 3
due to overcrowding and poor hygiene.
While the initial period of detentionhad beenjustified under art. 5(1)(f), this provision had beenviolated in that the
Greekauthoritieshad failed to act with due diligence,not taking stepsto carry out the expulsionfollowing TurkeyÕs
refusalto admit theapplicant.Art. 5(4) hadbeenviolatedas theapplicanthadno effectivejudicial remedyto challenge
his detentionbecausetheadministrativecourt did not reviewthelegality of theremovaldecisionformingthegroundsfor
detention, nor the conditions of detention.

*

CE:ECHR:2016:0121JUD005842411

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2258387/11%22%5D%7D!!
violation of ECHR: 3
ECtHR 21 Apr. 2016, 58387/11 H.A. v GR

*
Theapplicant Iraqi national wasarrestedfor unlawfully enteringGreecein August2010and washeld in the Tychero
detentioncentre.He filed an unsuccessfulasylumapplication.His objectionsagainstthedetentionwereoverruledby the
administrative court, while a subsequent case was allowed in January 2011.
TheCourt founda violation of art. 3 asa resultof lack of spacein thedetentioncentre.Dueto this finding, theCourt did
not considerit necessaryto examinetheothercomplaintsconcerningthedetentionconditionsat theTycheroborderpost.
While thedetentioncouldnot beconsideredarbitrary and thusnot in violation of Art. 5(1), theCourt foundart. 5(4) to
havebeenviolateddueto the insufficientjudicial control of detentionwith a viewto deportationunderGreeklegislation
at the time of the applicantÕscase.As art. 5(4) was the lex specialisin this regard, the Court did not examinethis
complaint under art. 13.

*

CE:ECHR:2016:0421JUD005838711
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2238967/17%22%5D%7D!!
violation of ECHR: 3+5+4
ECtHR 2 June 2022, 38967/17 H.M. a.o. v HU

*
The applicantsare an Iraqi couple,and four of their children who were born between2001 and 2013.The applicant
family left Iraq after the father had allegedlybeentortured by the national securityservices.After traveling through
severalcountries,theyarrived at theTompatransit zoneat theborderbetweenHungaryandSerbiaon 3 April 2017,and
submitted asylum requests. At the transit zone, they were housed in a container in the family section which they were only
allowed to leave in order to attendmedicalor other appointments,and alwaysunder police escort.The motherwas
pregnantand,asthereweresomecomplications,her pregnancywasconsideredto behigh risk. Shehadto betakeninto
hospitala numberof times.On onesuchoccasion,tendaysafter their arrival in the transit zone,her husbandwentwith
her and was handcuffedand attachedto a leash in full view of their children. He was madeto remain in handcuffs
throughoutthe hospitalvisit while acting as interpreterfor his wife. On 24 August2017,their fifth child wasborn, and
the family was transferred from the Tompa transit zone to an open reception facility.
TheECtHRconsideredthat,while themotherappearedto havereceivedthenecessarymedicalattention,theconstraints
shehadsufferedthroughouther advancedstageof pregnancyhadto havecausedanxietyandmentalhealthissueswhich,
givenher vulnerability,wereseriousenoughto engageArt. 3 of theConvention.Asregardsthechildren,in keepingwith
previouscase-law,the Court founda violation of Art. 3 on accountof the conditionstheyhad facedduring their more
than four-month-long stay in the transit zone.

*

CE:ECHR:2022:0602JUD003896717

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2226250/15%22%5D%7D!!
violation of ECHR: 5
ECtHR 4 May 2023, 26250/15 H.N. v HU

*

Violation of art. 5 due to the detention of asylum seekers.*

CE:ECHR:2023:0504JUD002625015

* joined cases: 26250/15, 26919/15

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2247920/12%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 26 Mar. 2019, 47920/12 Haghilo v CY

*
Theapplicant,an Iranian national, enteredCyprusunlawfully. Shortlyafter, he wasarrestedat Larnacaairport when
trying to takea flight to Londonon a forgedpassportandwasplacedin detentionawaitingdeportation.Subsequently,he
applied for asylumbut that applicationwasdismissed.After 7 monthshe challengedthe validity of his detention.The
SupremeCourt of Cyprusruled that his detentionhad beentoo long and thereforunlawful.Following this judgmentin
his favour,hewasonly minutesafter leavingthecourtroomarrestedagainandput in detentionon thesamegroundsas
the previousdeportationordersagainsthim. After a total duration of 18 monthshe wasfinally released.Theapplicant
subsequentlyleft Cypruswithout informing his lawyer, which madethe SupremeCourt of Malta rule that, as this had
beenof his own free will, without any coercion,pressureor reservations,the applicant no longer had any legitimate
interestin challengingthe lawfulnessof thedeportationanddetentionorders;sucha legitimateinteresthad to continue
to exist up to the conclusion of the appeal.
TheECtHRruled that theoverall conditionsandthedurationof theapplicantÕsdetentionin thepolicefacilities subjected
him to hardshipgoing beyondthe unavoidablelevel of sufferinginherentin detentionand that they thus amountedto
degradingtreatmentprohibitedby Art. 3 of the Convention.Also, as wasadmittedby Malta, the applicantÕsdetention
longer than 6 month had been unlawful, which was a violation of art. 5.

*

CE:ECHR:2019:0326JUD004792012

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2229440/16%22%5D%7D!!
violation of ECHR: 5
ECtHR 7 July 2022, 29440/16 Haouari v HU

*
This application concernsthe legal basis of the applicantÕsdetentionwith a view to deportation.The applicant (an
Algerian national) wasconvictedof the crime of peoplesmuggling.His petition for reviewwasrejected.After he was
releasedon parole,hewasinformedthat hewasto bedeported.Subsequently,heappliedfor asylumandwasplacedin
asylumdetention.Two monthslater he was releasedby the Buda Central District Court rejecting the immigration
authoritiesÕrenewedrequestfor prolongationof the detention.Finally, he wasdeportedto Algeria, after the Algerian
Embassy had issued a passport.

*

CE:ECHR:2022:0707JUD002944016

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2270427/11%22%5D%7D!!
violation of ECHR: 3
ECtHR 1 Aug. 2013, 70427/11 Horshill v GR

*
TheapplicanthadenteredGreeceirregularly and later appliedfor asylum,following whichhewasarrestedandplaced
in detentionfor 15 days.TheCourt foundthat hehadbeensubjectedto degradingtreatmentin violation of art. 3, dueto
the detentionconditionsin the police stations.Referringto the GreekdecreetransposingAsylumProceduresI Dir., the
decisionfrom theadministrativecourt from which it wasclear that theapplicantÕsdetentionhadnot beenautomatic,as
well as theshortperiodof detentionandthe fact that hehadbeenimmediatelyreleasedwhenassuringthat hewouldbe
accommodated in a hostel run by an NGO, the Court considered the detention lawful within the meaning of art. 5(1).

*

CE:ECHR:2013:0801JUD007042711

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2221329/18%22%5D%7D!!
violation of ECHR: 5+4 (Prot. 4)
ECtHR 30 Mar. 2023, 21329/18 J.A. a.o. v IT

*
Violation of ECHRarts. 3 and 5 as well as of ECHRProtocol 4 art. 4 dueto the conditionsof detentionat Lampedusa
ÔhotspotÕand to the proceduraltreatmentof the applicantsfrom Tunesiawhich had effectivelyamountedto collective
expulsion.Arbitrary detentionwithoutclear andaccessiblelegal basisandin absenceof reasoneddecision.In particular
the latter is relevant to asylum procedures although the applicants did not appear to be asylum seekers.

*

CE:ECHR:2023:0330JUD002132918
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2221329/18%22%5D%7D!!
violation of ECHR: 5+4 (Prot. 4)
ECtHR 30 Mar. 2023, 21329/18 J.A. a.o. v IT

*
Violation of ECHRarts. 3 and 5 as well as of ECHRProtocol 4 art. 4 dueto the conditionsof detentionat Lampedusa
ÔhotspotÕand to the proceduraltreatmentof the applicantsfrom Tunesiawhich had effectivelyamountedto collective
expulsion.Arbitrary detentionwithoutclear andaccessiblelegal basisandin absenceof reasoneddecision.In particular
the latter is relevant to asylum procedures although the applicants did not appear to be asylum seekers.

*

CE:ECHR:2023:0330JUD002132918

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%221766/23%22%5D%7D!!
violation of ECHR: 3+5(1)+5(4)
ECtHR 3 Oct. 2024, 1766/23 J.B. a.o. v MT

*
Detentionconditionsof unaccompaniedminor asylumseekers.No violation of art. 3 insofar as an adult asylumseeker
wasconcerned.Violation of art. 13 in conjunctionwith art. 3 dueto lack of effectiveremedy.Violation of art. 5(1) and5
(4) in connection with detention of the minor applicants.

*

New CE:ECHR:2024:1003JUD000176623

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2222696/16%22%5D%7D!!
violation of ECHR: 5
ECtHR 25 Jan. 2018, 22696/16 J.R. a.o. v GR

see also: ECtHR 21 Mar. 2019, 39065/16, O.S.A. a.o. v. GRE
*
*

TheapplicantAfghannationalshadbeenheld in theVIAL ÔhotspotÕreceptioncentrein Chiosfollowing theadoptionof
the EU-Turkey Statement of 18 March 2016, and complained about the conditions and length of their detention.
TheapplicantsÕdetentionfrom their arrival on 21 March until VIAL wasconvertedinto a semi-opencentreon 21 April
was consideredto amount to deprivation of liberty. Since they had been detained with a view to identification,
registrationanddeportationto Turkey,thedetentionperiodof onemonthwasnot consideredexcessiveor arbitrary, and
it wasthereforenot unlawfulwithin themeaningof art. 5(1)(f).Dueto insufficientinformationaboutthereasonsfor their
arrest and the remedies available, the Court found art. 5(2) to have been violated.
Asregardstheconditionsof detention,theCourt notedtheorganisational,logistical andstructuraldifficultiescausedby
the exceptionalincreasein migratory flows into Greeceat the time. While reiterating that suchfactorscannotabsolve
Statesof their obligationsto ensuredetentionconditionsrespectinghumandignity, dueto the absolutenatureof art. 3,
theCourt heldthat theapplicantsÕconcreteconditionshadnot reachedthethresholdof severityrequiredto characterise
their detentionas inhumanor degrading.In this connectionthe Court referredto the short detentionperiod of 30 days
and to the fact that the CPT had not been particularly critical of the conditions prevailing in the VIAL centre.

*

CE:ECHR:2018:0125JUD002269616

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2234215/16%22%5D%7D!!
violation of ECHR: 5
ECtHR 3 Oct. 2019, 34215/16 Kaak a.o. v GR

*
Theapplicantswere49 adults,teenagersandchildrenof Syrian,AfghanandPalestinianorigin who,uponarrival in the
island of Chios in March and April 2016,had beenplacedin the Vial reception,identificationand registrationcentre,
while someof the had subsequentlybeentransferredto the Soudacamp. They complainedabout the conditionsof
detentionin thesecamps,including the quantity and quality of meals,the inadequacyof medicalprovision as well as
overcrowding that had rendered the material conditions of accommodation dangerous.
TheCourt notedthat the unaccompaniedminor applicantshad beenplacedin the ÔsafezoneÕwithin the Vial camp.As
soonas theyhad beenregistered,the Vial director had requestedthe National Serviceof Social Solidarity to provide
careand to find appropriatereceptionfacilities. He had requestedthe transferof certainapplicantsunderescortto the
receptionfacilities, and he contactedthe asylumservicesconcerningrequeststo lodgeasylumapplications.TheCourt
wasthereforenot convincedthat the authoritieshad not doneeverythingthat could reasonablybe expectedof themto
meettheobligation to providecareandprotectionfor theseapplicantsin viewof their ageandvulnerability.Therefore,
the Court held that there had been no violation of art. 3 as regards these applicants.
Someadult applicantshadbeentransferredwithin 10 daysto theSoudacamp,while theotheradultshadspenta total of
24-30daysin the Vial centre.TheSoudacampwasan openstructure,and the Court statedthat the applicantshad not
specifiedhow they had beenaffectedby the conditionscomplainedof. Against this background,the Court found no
violation of art. 3.
Asa periodof onemonthÕsdetentionin theVial centrewasnot to beconsideredexcessive,andthecentrehadbecomea
semi-openstructurein April 2016,theapplicantsÕdetentionhadnot beenarbitrary andcouldthereforenot beconsidered
unlawful for the purposes of art. 5(1)(f).
However,therehad beena violation of art. 5(4) becausethe expulsionorders, indicating the possibilityof lodging an
appeal,had beenwritten in Greek.As the applicantshad no legal assistancein the two camps,the Court consideredit
uncertainthat the applicantshad understoodthe informationrelating to the variousremediesavailable.Evenassuming
that theremedieswereeffectivetheCourt,havingregardalsoto thefindingsof otherinternationalbodies,heldthat these
remedies had not been accessible to the applicants.

*

CE:ECHR:2019:1003JUD003421516

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2223619/11%22%5D%7D!!
violation of ECHR: 3
ECtHR 5 Sep. 2017, 23619/11 Khaldarov v TR

*
Violation of art. 3 dueto the material conditionsof detentionof an asylumseekerin the KumkapiRemovalCentre,in
particular because of the clear evidence of overcrowding and lack of access to outdoor exercise.
Art. 5 had also beenviolated due to absenceof clear legal provisionsin Turkish law on proceduresfor ordering the
detentionof foreignersand providing remedies,as well as the failure to inform the applicant of the groundsfor his
continued detention, with the effect of depriving the applicantÕs right of appeal against detention of all substance.

*

CE:ECHR:2017:0905JUD002361911
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2212267/16%22%5D%7D!!
violation of ECHR: 3
ECtHR 28 Feb. 2019, 12267/16 Khan v FR

*
TheapplicantAfghannational, born in 2004,had arrived in France in 2015and wasstayingin the Ôlandede CalaisÕ
until he left for the UK in March 2016.Thecaseconcernedthe FrenchauthoritiesÕfailure to provideunaccompanied
minorswith care beforeand after the dismantlingof the makeshiftcampsin the Ôlandede CalaisÕ,despitethe judicial
instruction to the Prefect to ascertain the number of unaccompaniedminors in distressand cooperatewith local
authorities in placing them in care, and despite the ChildrenÕsJudge order for the provisional placementof the
applicant.
TheCourt found that, owing to the failure of the authoritiesto protect the applicantand despitesupportfrom various
NGOs,hehadspentsix monthsliving in an environmentmanifestlyunsuitablefor children,characterisedby insalubrity,
precariousnessand insecurity.Thefailure to providecare had becomeevenworseafter the dismantlingof the southern
sectorof thesite,dueto thedemolitionof thehut in whichtheapplicanthadbeenliving andthegeneraldeteriorationof
the living conditionson the site. The Court was thereforenot convincedthat the authoritieshad doneall that could
reasonablybe expectedof themto fulfil the obligation of protectionand care of an unaccompaniedminor who was
unlawfully presentin the territory, an individual belongingto the mostvulnerablecategoryof personsin society.The
particularly seriouscircumstancesof thecaseandthefailure to enforcetheChildrenÕsJudgeorder, takenin conjunction,
had beenin breachof the StateÕsobligations,and the applicantÕssituation had amountedto degradingtreatmentin
violation of art. 3.

*

CE:ECHR:2019:0228JUD001226716

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2216483/12%22%5D%7D!!
no violation of ECHR: 3
ECtHR (GC) 15 Dec. 2016, 16483/12 Khlaifia a.o. v IT

violation of art. 5+13
*
*

In contrastto theChamber(judgmentof 1 September2015)theGC foundno violation of ECHRart. 3 andProtocolno.4
art. 4. The GC still found violation of arts. 5 and 13.
TheapplicantswereTunisianmigrantswho landedclandestinelyon the Italian coastin 2011during the ÔArabSpringÕ
events.Theyhadbeendetainedin a receptioncentreon Lampedusaandlater, following a riot that resultedin fires at the
centre,on boardshipsin Palermoharbour.Theconditionsin thereceptioncentrehadnot exceededthe levelof severity
requiredto fall within art. 3. As regardsthe conditionson the ships,the applicantsÕallegationshad not beenbasedon
anyobjectiveelements,andtheCourt did not find it establishedthat theconditionshadconstitutedinhumanor degrading
treatmentin violation of art. 3. Due to the absenceof remediesrelating to the conditionsof detention,therehad beena
violation of art. 13 takentogetherwith art. 3. TheCourt restatedthat the fact that a numberof aliensweresubjectto
similar decisionsdid not in itself lead to the conclusionthat therehad beena collectiveexpulsion.Also,Protocol no. 4
art. 4 did not guaranteetheright to an individual interviewin all circumstances.Therequirementsof art. 4 weresatisfied
whereeachalien had the possibility of raising argumentsagainsthis expulsionand wherethoseargumentshad been
examinedby the authorities. Given that the applicants had undergoneidentification on two occasionsand their
nationality had beenestablished,they had beenaffordeda genuineand effectivepossibility of submittingarguments
against their expulsion,and they had not alleged that they feared ill-treatment or that there were any other legal
impediments to their expulsion. There had therefore been no violation of Protocol no. 4 art. 4.
Thelack of suspensiveeffectof the remedyagainstthe Italian authoritiesÕremovaldecisiondid not in itself constitutea
violationof art. 13wheretheapplicantsdid notallegea risk of violationof arts.2 or 3 in thedestinationcountry,andthe
removalwouldthusnot exposethemto harmof a potentiallyirreversiblenature.Therehadthereforenot beena violation
of art. 13 taken together with Protocol no.  4 art. 4
As the applicantshad beendeprivedof their liberty, and there had beenno clear and accessiblelegal basis for that
deprivation,theyhad not beeninformedabout the legal and factual reasonsfor their detention,and theyhad not been
providedwith a remedyto obtain a court decisionon the lawfulnessof their detention,art. 5(1), (2) and (4) had been
violated.

*

CE:ECHR:2016:1215JUD001648312

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%226182/20%22%5D%7D!!
violation of ECHR: 5
ECtHR 21 Mar. 2024, 6182/20 L. v HU

*
Violation of ECHR art. 5 due to the detention of a Syrian asylum seeker.*

CE:ECHR:2024:0321JUD000618220

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2210816/10%22%5D%7D!!
violation of ECHR: 5
ECtHR 20 Sep. 2011, 10816/10 Lokpo & TourŽ v HU

*
The applicantsenteredHungary illegally. After their arrest and during subsequentdetentionthey applied for asylum.
They were kept however in detention.
The Court ruled that Article 5 ¤ 1 (right to liberty and security)was violated, stating that the absenceof elaborate
reasoning for an applicantÕs deprivation of liberty renders that measure incompatible with the requirement of lawfulness.

*

CE:ECHR:2011:0920JUD001081610

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2215192/20%22%5D%7D!!
violation of ECHR: 3
ECtHR 3 Oct. 2024, 15192/20 M.A. a.o. v GR

*
Living conditionsof minor asylumseekers,oneadult with health issuesand a couplewith small children in the Samos
and Chios RICs (Receptionand Identification Centres);violation of art. 34 in connectionwith the failure of Greek
authorities to timely comply with interim measure under Rule 39.

*

New CE:ECHR:2024:1003JUD001519220
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2258680/18%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 5 Oct. 2023, 58680/18 M.A. a.o. v HU

*
The applicantsstayedat the Ršszketransit zoneat the Serbian-Hungarianborder between20 February and 31 May
2018.The first applicant had already beenregisteredin the Eurodacsystemand was subjectto a Dublin procedure.
However,the responsibilityof Hungary for examiningthe asylumrequestwas established.Theywere recognisedas
refugeesat theendof May. TheECtHRnotesthat this caseis similar to that of R.R.a.o.v Hungary (36037/17).In that
casetheCourt,emphasisingtheprimary significanceof thepassageof timefor theapplicationof Art. 3 in situationssuch
asthepresentone,founda violation of this provisionon accountof theconditionsto whichtheapplicantschildrenwere
subjected during their almost four-months-long stay in the Ršszke transit zone.

*

CE:ECHR:2023:1005JUD005868018

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2270583/17%22%5D%7D!!
violation of ECHR: 3
ECtHR 31 Aug. 2023, 70583/17 M.A. v IT

*
Unanimousdecision.Violation by the placementfor almosteight monthsof an unaccompaniedminor asylumseeker,
allegedlya victim of sexualabuse,in an adult receptioncentre that was not equippedto provide the applicant with
appropriatepsychologicalassistance,taken togetherwith the national authoritiesÕprolongedinaction regarding her
situation and needs as a particularly vulnerable minor.

*

CE:ECHR:2023:0831JUD007058317

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2273860/17%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 24 Feb. 2022, 73860/17 M.B.K. a.o. v HU

*
A family with 4 childrenstayedat theRšszketransit zoneat theborderof HungaryandSerbiabetween30 March 2017
and 24 October2017. Initially, their asylumrequestswere rejected.In Octobertheyweregrantedrefugeestatus.The
ECtHRhasalreadyconsideredthat the living conditionsin theRšszketransit zonein termsof accommodation,hygiene
andaccessto foodandmedicalcareweregenerallyacceptablefor holdingadult asylum-seekersfor a limited periodof
time. However, as regards children, The general principles concerningthe confinementand living conditions are
summarizedin ECtHR 2 March 2021, R.R.a.o. v Hungary (3603/17).This caseresemblesR.R.a.o. v Hungary. The
ECtHRemphasisesthe primary significanceof the passageof time for the applicationof Article 3 in situationssuchas
the presentone,founda violation of this provisionon accountof the conditionsto which the applicantschildren were
subjectedduring their almostfour-months-longstayin the Ršszketransit zone(R.R.and Others,cited above,¤¤ 58-60
and63-65). Having regard to theevidencebeforeit, theECtHRseesno reasonsto find otherwisein thepresentcasein
which the applicant children stayed in the transit zone for almost seven months.

*

CE:ECHR:2022:0224JUD007386017

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2257035/18%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 22 July 2021, 57035/18 M.D. & A.D. v FR

*
The caseconcernedthe administrativedetentionof a motherand her four-month-olddaughterin a detentioncentre
pendingtheir Dublin transferto Italy. Havingregardto theveryyoungageof thechild, thereceptionconditionsandthe
lengthof thedetention(11 days),theCourt foundthat thecompetentauthoritieshadsubjectedthechild andher mother
to treatment exceeding the level of severity required for Article 3 of the Convention to apply.

*

CE:ECHR:2021:0722JUD005703518

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2210940/17%22%5D%7D!!
violation of ECHR: 5
ECtHR 22 Feb. 2024, 10940/17 M.H. & S.B. v HU

*
Violation of art. 5 due to the detention of two minor asylum seekers.*

CE:ECHR:2024:0222JUD001094017

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2215670/18%22%5D%7D!!
violation of ECHR: 2+3+5
ECtHR 18 Nov. 2021, 15670/18 M.H. a.o. v HR

*

The applicantsare an Afghanfamily of fourteen.Theyleft their homecountry in 2016, travelling, inter alia, through
Serbiabeforecomingto Croatia. Amongother things,theyallegethat on 21 November2017,the first applicantandher
six childrenenteredCroatia from Serbia,but weretakenbackto theborderby policeofficersandorderedto go backto
Serbia by following the train tracks. One of the children,  was hit by a passing train and killed.
TheCourt holdsunanimouslya violation of Art. 2, by 6 - 1 a violation of Art. 3 with regardto thechildrenof theAfghan
family, and unanimously a violation of Art. 5(1).

*

CE:ECHR:2021:1118JUD001567018

* joined cases: 15670/18, 43115/18

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%22652/18%22%5D%7D!!
violation of ECHR: 3
ECtHR 3 Oct. 2024, 652/18 M.H. v HU

*

Violation of art. 3 due to the living conditionsin the Ršszkeand Tompatransit zones.Casesconcernasylumseeking
minorswhohadbeenmadeto stayfor almostthreemonthsin an institutionwith prison-typeelements,withoutsufficient
adult supervisionor supportandwithoutappropriateeducationalandrecreationalactivities.Case18581/19concernsan
adult asylum seeker, who had been given no food during almost two days.

*

New CE:ECHR:2024:1003JUD000065218

* joined cases: 652/18, 32660/18, 18581/19

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2234349/18%22%5D%7D!!
violation of ECHR: 6(1)
ECtHR 15 Nov. 2022, 34349/18 M.K. a.o. v FR

*

Thecasesconcernedasylum-seekerswho werewithout accommodationat the time of the eventsbecausetheyhad not
beengivenaccessto thespecialistreceptionfacilities or to emergencyaccommodation.Theurgent-applicationsjudgeof
the AdministrativeCourt, to whom they applied, ordered the Stateto find emergencyaccommodationfor them.The
applicantscomplainedthat, despitetheordersgranting their requestsand theproceedingsbroughtby themat domestic
level to that end, the State had failed to enforce the judicial decisions in their favour.

*

CE:ECHR:2022:1115JUD003434918

* joined cases: 34349/18, 34638/18, 35047/18
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2229957/14%22%5D%7D!!
violation of ECHR: 3
ECtHR 12 Dec. 2017, 29957/14 M.S.A. v RU

*
Theapplicantswereall Syriannationalswhohadsoughtrefugeestatusor temporaryasylumin Russia.Oneamongthem
who had beengrantedtemporaryasylumwasnot considereda victim in relation to ECHRarts. 2 and 3. Anothercase
wasrejecteddueto non-exhaustionof domesticremedies.Sixof theapplicantshad left Russiafor third countrieswhere
they had beenallowed to settle,and their caseswere struck out the CourtÕslist along with one casein which the
applicantÕs order for removal from Russia had been quashed.
Two of the applicantshad beendetainedin a detentioncentre for foreign nationals where the conditionshad been
crampedandinadequate,in breachof ECHRart. 3. Sixof theapplicantshadbeendetainedfor 11-15monthswhichwas
held to be in violation of art. 5(1)(f) and art. 5(4). No violation of art. 5 wasfoundfor the remainingapplicantswhose
length of detention had been 3 and 7 months.

*

CE:ECHR:2017:1212JUD002995714

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2210290/13%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 26 Nov. 2015, 10290/13 Mahamed Jama v MT

*
TheapplicantSomaliasylumseekerhadbeendetainedin LysterBarracks.Consideringthat thesizeof her living space
did not go below the acceptableminimum standard, and observing that the detention had undergonevarious
improvements,that therewereno concernsabouthygienefacilities and that the applicantÕsbasicneedsregardingfood
and clothing were met, the Court held that the cumulativeeffectsof the conditions did not meet the threshold of
degradingtreatmentunderart. 3. Art. 5(4) hadbeenviolateddueto the lack of a remedyto challengethe lawfulnessof
the applicantÕsdetention.Art. 5(1) wasviolatedby upholdingdetentionof the applicant for 5 daysafter shehad been
granted subsidiary protection. Request for referral to Grand Chamber was rejected on 6 June 2016.

*

CE:ECHR:2015:1126JUD001029013

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2248352/12%22%5D%7D!!
violation of ECHR: 3
ECtHR 15 Jan. 2015, 48352/12 Mahammad a.o. v GR

*
Violation of ECHRart. 3 dueto conditionsof overpopulationanddeplorablehygieneduring thedetentionof 14 foreign
nationals, pending removal.
Violation of ECHRart. 5(4) as theapplicantshadnot receivedan examinationof the legality of their detentionmeeting
the standard required by this provision.

*

CE:ECHR:2015:0115JUD004835212

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2270586/11%22%5D%7D!!
violation of ECHR: 3
ECtHR 11 Dec. 2014, 70586/11 Mohamad v GR

*
Violation of ECHRart. 3 dueto conditionsof detentionof an unaccompaniedIraqi minor at borderpost.Theapplicant
had beendetainedfor over 5 monthswith adults,and he had beenexposedto unsanitaryand overcrowdedconditions
leading to psychological distress and physical harm.
Violation of ECHRart. 13 in conjunctionwith art. 3 dueto lack of thoroughandeffectivejudicial reviewof the legality
and conditionsof detention.Violation of ECHR art. 5(1) due to placementof minor in detentionwith adults, and
continued detention despite no efforts had been taken to deport the applicant.

*

CE:ECHR:2014:1211JUD007058611

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2237139/13%22%5D%7D!!
violation of ECHR: 3
ECtHR 29 June 2021, 37139/13 Monir Lotfy v CY

*
Theapplicantwasborn in Egyptandcamein 1991for the first time to Cyprus.Between1991and2012hewasgranted
Cypriot citizenship,whichwassubsequentlyrevoked,andhewasdeportedtwice.After his arrestin 2013hewasdetained
for some12 months.Althoughthe SupremeCourt orderedthe applicantÕsimmediaterelease,the applicantwasnot in
reality ableto regainhis liberty ashewasre-arrestedby theauthoritieswhile still on thepremissesof theSupremeCourt
on thebasisof newdeportationanddetentionordersissuedagainsthim on thesamegroundsasthosecited in respectof
the first orders.
In viewof all the foregoingconsiderations,evenassumingthat theapplicantÕscontinueddetentionfrom July 2013until
his deportationin July 2014couldbeconsideredin compliancewith domesticlaw, theECtHRfindsthat it wasarbitrary,
within the meaning of Art. 5(1).

*

CE:ECHR:2021:0629JUD003713913

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2252160/13%22%5D%7D!!
no violation of ECHR: 3
ECtHR 12 Jan. 2016, 52160/13 Moxamed I. v MT

*

TheapplicantswereSomalinationalshavingenteredMalta irregularly and appliedfor asylum.Theyhad beenheld in
detention in Lyster Barracks for almost 12 months.
TheCourt acceptedthat applicantsin casesconcerningconditionsof detentionmayhavecertaindifficultiesin procuring
evidenceto substantiatetheir complaint.However,basedon a detailedexaminationof the physicalconditionsat the
detentioncentre,includingtheextentof personalspace,accessto outdoorexercise,allegedsufferingfrom cold andheat,
aswell asstaffingandmedicalassistance,theCourt held that thecumulativeeffectsof theconditionscomplainedof did
not reachthethresholdof degradingtreatmentunderart. 3. Notably,in variousrespectstheCourt expressedits concerns
and noted improvements that had been put in place or were still called for.
As it had not beenshownthat the applicantshad at their disposalan effectiveand speedyremedyto challengethe
lawfulness of their detention, art. 5(4) had been violated.
Detentionduring therelevantperiodwasheld to be in compliancewith art. 5(1)(f). TheCourt referredto theabsenceof
inappropriateconditionsof detention,but expressedreservationsaboutthedurationof detentionand thegeneralnature
of the detention policy.

*

CE:ECHR:2016:0112JUD005216013

* joined cases: 52160/13, 52165/13
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2248987/22%22%5D%7D!!
violation of ECHR: 3
ECtHR 15 Nov. 2022, 48987/22 Msallem a.o. v BE

*
Interim Measure.The caseconcerns148 applicants(adult males),who have applied to the Belgian authorities for
internationalprotectionandhavenot beenassignedaccommodationon accountof theallegedsaturationof thenetwork
for receivingasylum-seekersin Belgium.Theapplicantshaveall obtaineda final domesticdecisionfrom the Brussels
Labour Court ordering the Federal Agency for the Receptionof Asylum-Seekers(Fedasil) to provide them with
accommodation and material assistance.

*

CE:ECHR:2022:1115JUD004898722

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2249775/20%22%5D%7D!!
violation of ECHR: 3+34
ECtHR 31 Mar. 2022, 49775/20 N.B. a.o. v FR

*
The caseconcernedthe placementin administrativedetentionfor fourteendaysof a Georgiancoupleand their then
eight-year-old child, who had entered France unlawfully and whose asylum requests had been rejected.
TheECtHRconsideredthat theadministrativedetentionof an eight-year-oldchild undertheconditionsprevailingat the
material time in theadministrativedetentioncentrewheretheyhadbeenplaced,whichhadcontinuedfor fourteendays,
had beenexcessivein the light of the requirementsof Art. 3 of the Convention.Given the childÕsyoung age, the
conditionsof detentionin the Metz-Queuleucentreand the lengthof the period of detention,the competentauthorities
had subjected him to treatment exceeding the severity threshold of Art. 3.
As regardsthe parents,on the other hand, the ECtHR statedthat it had beenunableto conclude,on the basisof the
evidence on file, that they had been in a situation that reached the severity threshold to fall foul of Art. 3.

*

CE:ECHR:2022:0331JUD004977520

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2228820/13%22%5D%7D!!
violation of ECHR: 3
ECtHR 2 July 2020, 28820/13 N.H. a.o v FR

*

Theapplicantslodgedan asylumrequestbut did not benefitedfrom materialor financial receptionconditions.Thus,they
had to sleep in the streets for several months. Also the protests with administrative French courts were dismissed.
TheCourt considersthat the applicantswerevictimsof degradingtreatmentdemonstratinga lack of respectfor their
dignity andthat this situationundoubtedlyarousedin themfeelingsof fear,anguishor inferiority properto them.to lead
to despair. It considersthat such conditionsof existence,combinedwith the lack of an adequateresponsefrom the
Frenchauthorities,which theyhaverepeatedlyalertedto their inability to exercisetheir rights in practiceandtherefore
to providefor their essentialneeds,and the fact that the domesticcourtshavesystematicallyopposedthemthe lack of
meansavailableto thecompetentauthoritieswith regardto their conditionsof isolatedyoungadults,in goodhealthand
without dependants, have reached the threshold of severity required by Art. 3.

*

CE:ECHR:2020:0702JUD002882013

* joined cases: 28820/13, 75547/13 + 13114/15

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2243966/19%22%5D%7D!!
no violation of ECHR: 5
ECtHR 18 Apr. 2023, 43966/19 N.M. v BE

*
No violation of Arts. 5 and 3 by the detentionand the conditionsof detentionof an Algerian with a view to his removal
while his application for asylum was being examined.

*

CE:ECHR:2023:0418JUD004396619

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2243966/19%22%5D%7D!!
no violation of ECHR: 5
ECtHR 18 Apr. 2023, 43966/19 N.M. v BE

*
No violation of Arts. 5 and 3 by the detentionand the conditionsof detentionof an Algerian with a view to his removal
while his application for asylum was being examined.

*

CE:ECHR:2023:0418JUD004396619

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2268862/13%22%5D%7D!!
no violation of ECHR: 3
ECtHR 24 May 2018, 68862/13 N.T.P. v FR

*
Theapplicants(a womanand her threechildren born in 2009,2010and 2011from DR Congo)arrived in Franceand
attemptedto apply for asylumin August2013.Theyweresummonedto appearat the PrŽfecturein November2013 in
order to obtain a ruling on whethertheywould be grantedleaveto remainand lodgetheir application for asylum.As
theydid not haveformal statusof asylumseekers,theywereineligible for any material or financial assistancefrom the
State. Judicial applications in order to be admitted to a reception centre for asylum seekers were dismissed.
TheECtHRpointedout that theapplicantshadbeenaccommodatedovernightfrom Augustto November2013in a hostel
run by an associationand financedentirely by Statefunds,which includedbreakfastand eveningmeals.Thetwo oldest
children had attendednurseryschool,eatenat the canteenand participatedin after-schoolactivitiesorganisedby the
municipality. The applicantshad also receivedassistancefrom other non-governmentalorganisationsand received
publicly-fundedmedicalcare. In viewof that, theCourt held that theFrenchauthoritiescouldnot beaccusedof having
remainedindifferent to the applicantsÕsituation,and that theyhad beenable to attendto their mostbasicneeds:food,
hygieneand a place to live. TheCourt also held that the applicantshad had the likelihood that their situationwould
improve,due to the appointmentwith the PrŽfecturein order to obtain accessto lodge her application for asylum.
Therefore,theCourt concludedthat theapplicantshadnot beenin a situationof materialpovertythat waslikely to reach
the level of severity required to fall within art. 3.

*

CE:ECHR:2018:0524JUD006886213

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2224239/09%22%5D%7D!!
ECHR: 3

ECtHR 13 Oct. 2015, 24239/09 Nasseri v UK
*

Theapplicationconcernedtransferof an asylumseekerto GreeceundertheDublin Regulation.TheUK authoritieshad
subsequentlygranted the applicant asylum.As the allegedprocedural violations of arts. 3 and 13 were inextricably
linkedto his proposedexpulsionandthis wasno longerfacedby theapplicant,theCourt decidedto striketheapplication
out of the list of cases.

*

CE:ECHR:2015:1013JUD002423909
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2277647/11%22%5D%7D!!
violation of ECHR: 5
ECtHR 16 July 2020, 77647/11 Nur a.o. v UA

*
Theapplicants,from SomaliaandGuinea,had the intentionto apply for asylumin Hungaryof Slovakiawhentheywere
arrestedby Ukrainian borderguardsat UkrainÕsborderandheld in detention.Subsequently,theyappliedfor asylumin
Ukrainein 2012.After someeightmonths,bothapplicantsweregrantedsubsidiaryprotection.Meanwhile,theappealsto
their detentionwereonly scheduleduntil after their release.Thereforthe Court finds that therehasbeena violation of
Art. 5(4) in respect of a speedy examination of their appeals against the detention orders.

*

CE:ECHR:2020:0716JUD007764711

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2253528/19%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 5 Oct. 2023, 53528/19 O.Q. v HU

*
Violation of Art. 3 ECHRdueto thereceptionconditionsin theTompatransit zonewheretheapplicantwasconfinedfor
8 months, including deprivation of food. Also violation of art. 5(1) and 5(4).

*

CE:ECHR:2023:1005JUD005352819

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2224650/19%22%5D%7D!!
violation of ECHR: 3
ECtHR 23 Jan. 2024, 24650/19 O.R. v GR

*
Violation of art. 3 dueto the applicantÕsinhumanand degradingliving conditionsas an unaccompaniedminor asylum
seekerleft without accommodationfor six months,in an environmentconsideredentirely unsuitablefor minorsand in
unacceptably precarious circumstances.

*

CE:ECHR:2024:0123JUD002465019

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2239065/16%22%5D%7D!!
no violation of ECHR: 3
ECtHR 21 Mar. 2019, 39065/16 O.S.A. a.o. v GR

no violation of art. 5
see also: ECtHR 25 Jan. 2018, 22696/16, J.R. a.o. v. GRE

*
*
*

ThecaseconcernedtheapplicantsÕconditionsof detentionin theVial centreon theislandof Chios,andtheissuesof the
lawfulnessof their detention,the courtsÕreview of their case, and the information provided to them. The Court
consideredthat, in view of the circumstances,the applicantshad not had accessto remediesby which to challengethe
decisionsordering their expulsionand the extensionof their detention.The applicantswere Afghan nationals who
understoodonly Farsi and theyhadhadno lawyersto assistthem.Thedocumentsissuedto themby theauthoritieshad
beenwritten in Greekandhadnot specifiedwhichadministrativecourt hadjurisdiction.Asin thecaseof J.R.andOthers
v. Greece(no. 22696/16),the Court held that the applicantsÕdetentionhad neverthelessbeen lawful and that the
threshold of seriousness for it to be characterised as inhuman or degrading treatment had not been attained.

*

CE:ECHR:2019:0321JUD003906516

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2242305/18%22%5D%7D!!
violation of ECHR: 5+8
ECtHR 11 June 2019, 42305/18 Ozdil a.o.

*
Theapplicants,Turkishnationals,wereteachersin a private chain of schoolsin Moldova.Following public statements
by theTurkishauthoritiesdescribingtheschoolsasrelatedto theFetullahGŸlenmovement,allegedlyresponsiblefor the
attemptedcoupin Turkeyin 2016,andtheteachersasterrorists,theapplicantsappliedfor asylum.Beforetheyreceived
decisions,theywerearrestedandtransferred,thesamemorning,by a charteredplaneto Turkey.Their familiesreceived
the rejectionsof their asylumclaimson groundsof national securitydayslater and only subsequentlylearnedthat the
applicants were in Turkey.
The ECtHR recalls that the authors of the Conventionhad reinforced the individualÕsprotection against arbitrary
deprivation of liberty by guaranteeinga corpus of substantiverights which were intendedto minimise the risks of
arbitrariness, by allowing the act of deprivation of liberty to be amenableto independentjudicial scrutiny and by
securingthe accountabilityof the authoritiesfor that act. Althoughthe investigationof terrorist offencesundoubtedly
presentedthe authoritieswith specialproblems,that did not meanthat theyhad carte blancheunderArticle 5 to arrest
suspectsanddetainthemin policecustody,freefrom effectivecontrol by thedomesticcourtsand,in thefinal instance,by
theConventionÕssupervisoryinstitutions,whenevertheyconsideredthat therehadbeena terrorist offence.Unanimously,
the ECtHR holds that there has been a violation of both Art. 5 and 8.

*

CE:ECHR:2019:0611JUD004230518

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2253272/17%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 5 Oct. 2023, 53272/17 P.S. & A.M. v HU

*
Similar case as ECtHR 2/3/21, 36037/17,R.R. a.o. v Hungary. Inhuman and degrading conditions in which the
applicantswereheld in the transit zone.Their stay for almostfour monthsin the transit zoneamountedto a de facto
deprivation of liberty.

*

CE:ECHR:2023:1005JUD005327217

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2239472/07%22%5D%7D!!
violation of ECHR: 3
ECtHR 19 Jan. 2012, 39472/07 Popov v FR

*
AlthoughtheapplicantsÐa Kazakhstanicoupleand their two childrenaged5 monthsand 3 yearsÐhadbeendetained
in an administrativedetentioncentre authorised to accommodatefamilies, the conditions during their two weeks
detentionwere held to havecausedthe children distressand to haveseriouspsychologicalrepercussions.Thus, the
children had beenexposedto conditionsexceedingthe minimumlevel of severityrequired to fall within the scopeof
ECHRArt. 3, andthis provisionhadbeenviolatedin respectof thechildren.Sincethat minimumlevelof severitywasnot
attained as regards the parents, there was no violation of Art. 3 in respect of these applicants.
ECHRArt. 5 wasviolatedin respectof thechildren,bothbecausetheFrenchauthoritieshadnot soughtto establishany
possiblealternative to administrativedetention(Art. 5(1)(f)), and becausechildren accompanyingtheir parentswere
unable to have the lawfulness of their detention examined by the courts (Art. 5(4)).
ECHRArt. 8 wasviolateddueto thedetentionof thewholefamily.Astherehadbeenno particular risk of theapplicants
absconding,the interferencewith theapplicantsÕfamily life, resultingfrom their placementin a detentioncentrefor two
weeks,had beendisproportionate.In this regard the Court referred to its recentcaselaw concerningÔthechildÕsbest
interestÕ as well as to Art. 3 Convention on the Rights of the Child and to Reception Conditions Directive.

*

CE:ECHR:2012:0119JUD003947207
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2236037/17%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 2 Mar. 2021, 36037/17 R.R. v HU

*
Theapplicants,an Iranian-Afghanfamily includingthreeminor children,wereconfinedin theRšszketransit zoneat the
border of Hungary and Serbia for almost four monthswhile awaiting the outcomeof their requestsfor asylum.The
motherwaspregnantat the time.TheECtHRrestatesthe conclusionson living conditionsas statedin ECtHR21 Nov.
2019,47287/15,Ilias andAhmedv. Hungary.Thefirst applicanthadallegedlyspentalmostfour monthsliving in a state
of themostextremepoverty,unableto obtainsufficientfood.Theauthoritieshadrefusedto providehim with freemeals
throughouthis stayin the zone.Also, therewasa lack of any legal agreementsor safeguardsbetweenthe Government
and the organisationsallegedlysupplyingfood assistancein the zone,which would haveensuredlegal certaintyof the
current arrangements.The applicant could only haveleft the transit zonein the direction of Serbia,and would have
therebyforfeited the examinationof his asylumclaim in Hungaryhad he doneso. He had beenfully dependenton the
Hungarianauthoritiesfor his mostbasicneedsand had beenundertheir control. Theauthoritieshad in principle been
obliged,undertheEU ReceptionConditionsDirective,to takeinto accountthespecificsituationof minorsandpregnant
womenandto assessandmonitoranyspecialreceptionneedslinkedto their vulnerablestatusthroughoutthedurationof
their asylumprocedures.Theyhadalsobeenobligedunderdomesticlaw to providean individualisedassessmentof their
special needs, which had not been carried out. The ECtHR unanimously concludes a violation of Art. 3.
On the issuewhethertheapplicantsweredeprivedof their liberty (Art. 5) theECtHRcomparestheir situationwith Ilias
and Ahmed.In Ilias and Ahmed,the Court had held that the applicantsÕstayof twenty-threedaysin the Ršszketransit
zonehad not constituteda de facto deprivationof liberty. However,in this case,R.R.,the applicantshad spentalmost
four monthsthereand that amountedto a de facto deprivationof liberty. This also meantthat the authoritieshad not
issuedanyformal decisionof legal relevancecompletewith reasonsfor thedetention,includingan individual assessment
andconsiderationof alternativesthat wouldhavebeenlesscoercive.Theprocedurehadfallen shortof therequirements
could not be considered ÒlawfulÓ. Thus, a violation of Art. 5(4).

*

CE:ECHR:2021:0302JUD003603717

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%228138/16%22%5D%7D!!
violation of ECHR: 3
ECtHR 7 Dec. 2017, 8138/16 S.F. a.o. v BG

*
Theapplicantswerean Iraqi family who in 2015tried to passcovertly throughBulgaria in order to seekprotectionin
WesternEurope.Theyweregrantedasylumin Switzerlandin 2017.Due to irregular entry into Bulgaria, theyhadbeen
arrestedand kept in immigrationdetentionin a short-termfacility pendingtransfer to a bigger detentionfacility. They
complainedin particular abouttheconditionsin which the threeminors,aged16, 11 and1! years,hadbeenkept.The
Court restatedits general principles as to the assessmentof peopleheld in immigration detention,focusingon the
particular issuesconcerning the detention of minors since children, whether accompaniedor not, are extremely
vulnerableand havespecificneeds.Referring to its previouscaselaw (suchas Popovv. France, 19 January2012,
39472/07,and A.B. a.o. v. France,12 July 2016,11953/12),the Court pointedout that this extremevulnerability takes
precedenceover considerationsrelating to the statusof illegal immigrant. Althoughthe amountof time spentby the
applicantsin the Vidin facility (32-41hours)wasconsiderablyshorter than in previouscases,the detentionconditions
had beenconsiderablyworse.Thus,the cell wasextremelyrun downwith dirty beds,mattressesand linen and limited
accessto the toilet, and the authoritieshad failed to providethe applicantswith food and drink for morethan 24 hours
after their arrest.TheCourt concludedthat by keepingthe threechildren in suchconditions,evenfor a brief period of
time, the Bulgarian authorities had subjected them to inhuman and degrading treatment.

*

CE:ECHR:2017:1207JUD000813816

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2246558/12%22%5D%7D!!
violation of ECHR: 3
ECtHR 18 May 2017, 46558/12 S.G. v GR

*
Failure of theGreekauthoritiesto providetheapplicantIranian asylumseekerwith adequateliving conditionsafter his
release from detention.

*

CE:ECHR:2017:0518JUD004655812

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2266702/13%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 21 June 2018, 66702/13 S.Z. v GR

*
TheapplicantSyriannational wasarrestedin Athensin September2013.Following his imprisonmentsentencefor the
possessionof a fakeFrenchpassportthe authoritiesorderedhis expulsionand kepthim in detentionuntil it could be
carried out.Referringto thecivil war in Syriaheappliedfor asylumandwasgrantedrefugeestatus,andhewasreleased
in November 2013. The Court found a violation of art. 3 due to the conditions of detention in a police station.
Art. 5(1) hadalsobeenviolatedfrom thedateat which theapplicanthadprovenhis Syriannationality in supportof his
asylum request. Art. 5(4) had been violated due to insufficient judicial review of the lawfulness of his detention.

*

CE:ECHR:2018:0621JUD006670213

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2213229/03%22%5D%7D!!
violation of ECHR: 5
ECtHR (GC) 29 Jan. 2008, 13229/03 Saadi v UK

*
The initial Chamberruled on 11 July 2006(by four to threevotes).Subsequently,the casewas referred to the Grand
Chamber.TheGrandChamberagreedwith thereasoningof the(initial) Chamberalthougha substantialminority of six
out of seventeenjudgesdissented.In this casethe ECtHR is called upon for the first time to interpret the meaningof
Òunauthorised entryÓ in the first limb of Art. 5(1)(f) ECHR (on the right to liberty):
ÒNooneshall be deprivedof his liberty savein the following casesand in accordancewith a procedureprescribedby
law: (...) (f): the lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the countryÓ.
Secondly,this judgmentis also about the meaningof lawful in termsof not arbitrarily. This judgmentshouldbe read
within thecontextthat theEuropeanUnion hadnot yet implementedtheReturnDirective (Dir. 2008/115)nor the (first)
AsylumProceduresDirective(Dir. 2005/85).Theonly supranationalregulationon thedetentionof migrants- at thetime
of this judgment- wasArt. 5(1)(f) ECHR,which is oneof the fewexceptionsto theright to liberty enshrinedin Article 5
ECHR.Althoughthe ECtHR foundno violation of Art. 5(1), it did find a violation of Art. 5(2): the applicantwas not
Òinformed promptlyÓ of the reasons for his arrest, i.e. after 72 hours.

*

CE:ECHR:2008:0129JUD001322903
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%223571/17%22%5D%7D!!
violation of ECHR: 3
ECtHR 16 Nov. 2023, 3571/17 Sadio v IT

*
Violation of ECHR art. 3 due to the reception conditions to which the applicant had been exposed for almost 8 months.*

CE:ECHR:2023:1116JUD000357117

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2214165/16%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 13 June 2019, 14165/16 Sh.D. a.o. v GR

*
Theapplicantsare five AfghannationalswhoenteredGreeceasunaccompaniedmigrantminorsin 2016.Theyhad fled
Afghanistanbecausetheyfearedfor their livesasmembersof theIsmaili religiousminority. In February2016theywere
apprehendedby the police. Orders were madefor their deportationand they were given one month to leave Greek
territory. Someof themattemptedto crossthe border betweenGreeceand North Macedoniabut were stoppedby the
borderguards.Subsequently,theywerearrestedby theGreekpoliceandplacedin ÒprotectivecustodyÓ.In March 2016,
theywereescortedto Athensto apply for asylum.Someof themwere takeninto the Faros shelterfor unaccompanied
minors.Otherswere transferredto the Mellon special facility for unaccompaniedminors.Early 2017, two of the five
applicants were granted refugee status.
The ECtHR found the conditionsof detentionto which three of the applicantshad beensubjectedin various police
stationsamountedto degradingtreatment:a violation of Art. 3. Also,ÒprotectivecustodyÓhad not beendesignedwith
unaccompanied migrant minors in mind, Thus, a deprivation of liberty, violating Art. 5.
Finally, theCourt wasnot persuadedthat theGreekauthoritieshaddoneeverythingthat couldreasonablybeexpectedof
themto fulfil theobligationto providefor andprotecttheapplicantsin question,an obligationthat wasincumbenton the
respondent State with regard to persons who were particularly vulnerable because of their age.

*

CE:ECHR:2019:0613JUD001416516

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2237967/18%22%5D%7D!!
violation of ECHR: 3
ECtHR 5 Oct. 2023, 37967/18 Shahzad #2 v HU

*
Violation of Art. 3ECHRin bothsubstantiveandproceduralaspect,dueto theill-treatmentby Hungarianborderguards,
resulting in documentedinjuries, of the applicant asylumseeker,as well as inadequateinvestigationof his criminal
complaint over the ill-treatment.

*

CE:ECHR:2023:1005JUD003796718

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2241326/17%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 10 Mar. 2022, 41326/17 Shenturk a.o. v AZ

*
The four applicants came to Azerbaijan between1992-95,and all four regularised their residencestatusesthere,
ultimately going to work in GŸlenistschoolsor other companiesassociatedwith the GŸlenmovement.In 2017 the
Turkishauthoritiesinformedtheir Azerbaijanicounterpartsthat Mr ShenturkÕspassporthad beencancelled,requesting
his arrest and deportation.All four were separatelyarrestedand taken into custody.Initially, the UNHCR issued
protectionletters.However,noneof the four successfullyreceivedasylumin Azerbaijan.The GovernmentdeniedMr
Shenturk
had ever applied for asylum in Azerbaijan. All four are now in custody in Turkey.
The Court held that their removal to Turkeyhad beenin circumventionof formal extradition proceedingsand of the
relevantinternationalsafeguards(violation of Art. 5). Referringto its findingsthat the applicantshad beentransferred
extra-legallyto Turkeyandthat therisk of ill-treatmentwasnot examined,theCourt adjudgedthat theyhadbeendenied
protections against arbitrary refoulement (violation of Art. 3).

*

CE:ECHR:2022:0310JUD004132617

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2215293/20%22%5D%7D!!
violation of ECHR: 3
ECtHR 3 Oct. 2024, 15293/20 T.A. a.o. v GR

*
Living conditionsfor unaccompaniedminor asylumseekersin the SamosRIC (Receptionand IdentificationCentre)for
periods betweenSeptember2019 and May 2020. The Court consideredthese conditions incompatible with the
Convention standards for any individual, let alone for extremely vulnerable minors.

*

New CE:ECHR:2024:1003JUD001529320

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2216112/20%22%5D%7D!!
violation of ECHR: 3+8+13
ECtHR 18 Jan. 2024, 16112/20 T.K. v GR

*
Violation of art. 3 becauseof theliving conditionsof an unaccompaniedminor asylumseekerin thevicinity of theSamos
camp.Violation of art. 8 becauseof the inadequateguaranteesfor agedeterminationand appointmentof a guardian.
Violation of art. 13 in conjunction with arts. 3 and 8 due to absence of effective remedies.

*

CE:ECHR:2024:0118JUD001611220

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2215008/19%22%5D%7D!!
violation of ECHR: 3+5(1)+5(4)
ECtHR 3 Oct. 2024, 15008/19 T.S. & M.S. v GR

*
Living and detentionconditionsof two minor asylumseekers;no violation of art. 3 in a period during which the
authoritieshadnot beenmadeawarethat theapplicantswereminors.Violation of art. 5(1) and5(4) by thedetentionof
the applicants for a period of ten days.

*

New CE:ECHR:2024:1003JUD001500819

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%223869/07%22%5D%7D!!
violation of ECHR: 3
ECtHR 4 Apr. 2017, 3869/07 Thuo v CY

*
The applicant claimed to have been ill-treated during his deportation from Cyprus to Kenya upon rejection of his
application for asylum.The Court could not establishthat there had beena substantiveviolation of art. 3 as it was
unableto find beyondall reasonabledoubtthat theapplicanthadbeensubjectedto ill-treatmentduring thedeportation
process.
Violation of art. 3 under its procedural limb becauseof the failure to carry out an effectiveinvestigationinto the
applicantÕscomplaint.Basedon a numberof deficienciesin theinvestigation,theCourt foundthat theauthoritiesdid not
makea seriousattemptto find out whathadhappened.Violation of art. 3 dueto thedegradingconditionsof immigration
detention for a period of nearly 16 months, pending deportation.

*

CE:ECHR:2017:0404JUD000386907
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2272510/12%22%5D%7D!!
violation of ECHR: 5+3
ECtHR 18 Mar. 2021, 72510/12 Turdikhojaev v UA

*
Theapplicant,a national of Uzbekistan,wasarrested(2012)by Ukrainian authoritieson arrival at the Kyiv Boryspil
International Airport, as he had beenplaced on an international ÒwantedÓlist at the requestof the authorities of
Uzbekistan.Subsequently,hewasplacedin detentionpendingtheextraditionrequest.A district court andtheCity Court
of Appeal upheld this decision.During the hearing at the Court of Appeal the applicant was held in a metal cage.
Meanwhile,Swedengrantedthe applicant refugeestatusand authorisedhim to resettlein Sweden.After one year in
detention,theapplicantwasreleasedandmovedto Swedenin 2013,two monthsafter theapplicantwasrecognisedasa
refugee and one month after the Ukrainian authorities were informed about the refugee status of the applicant.

*

CE:ECHR:2021:0318JUD007251012

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2260125/11%22%5D%7D!!
violation of ECHR: 3
ECtHR (GC) 7 Nov. 2016, 60125/11 V.M. a.o. v BE

case is struck
*
*

Theapplicants,SerbianRoma,applied for asylumin France in 2010and in Belgiumin 2011.TheBelgianauthorities
requestedFranceto takebackthe applicants,and Franceacceptedunder the Dublin Regulation.In the meantime,the
applicantsrequestedtheAliensAppealsBoardto suspendandsetasidethedecisionorderingthemto leaveBelgium.On
expiryof thetime-limit for enforcementof theorder to leavethecountry,theapplicantswereexpelledfrom thereception
centreas theywereno longer eligible for material support.Following that, theyspentnine dayson a public squarein
Brussels,two nightsin a transit centre,and a further threeweeksin a Brusselstrain stationuntil their return to Serbia
was arranged by a charity.
TheECtHR,by a majority,heldBelgiumto haveviolatedart. 3 asthis situationcouldhavebeenavoidedor madeshorter
if theproceedingsto suspendandsetasidethedecisionorderingtheapplicantsto leavethecountryhadbeenconducted
more speedily.Howeveroverstretchedthe receptionnetworkfor asylumseekersmay havebeen,the Court considered
that the Belgian authorities had not given due considerationto the applicantsÕvulnerability and had failed in their
obligation not to exposethe applicants to conditionsof extremepoverty for four weekswith no accessto sanitary
facilities, no means of meeting their basic needs, and lacking any prospect of improvement of their situation.
Thelack of suspensiveeffectof their requestto setasidethedecisionordering themto leavethecountryhadresultedin
the material supportgrantedto thembeingwithdrawnand had forcedthemto return to Serbiawithout their fearsof a
possibleviolation of art. 3 havingbeenexamined.Thecasewasreferredto Grand Chamberin December2015.A year
later, the Court statesthat there is no contact any more with their lawyer and therefor has to concludethat the
applicantsdo not intendto pursuetheir application;thus,thecaseis struckout of thelist. Restoringthecaseto thelist is
only possibleunder Art. 37(2). According to the dissentingopinion of judgesRanzoni,LopezGuerra, Sicilianosand
Lemmens the Court should have ruled the case.

*

CE:ECHR:2016:1107JUD006012511

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2236896/18%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 25 Aug. 2022, 36896/18 W.O. a.o. v HU

see also: ECtHR 2 Mar. 2021, 16483/12, R.R. a.o. v Hungary
*
*

Theconditionsof detentionfor a periodof almostsevenmonthsof an Afghanasylumseekingfamily in thetransit zoneat
the Hungarian-Serbian border, amounts to de facto deprivation of liberty.

*

CE:ECHR:2022:0825JUD003689618

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2265275/19%22%5D%7D!!
violation of ECHR: 3
ECtHR 23 May 2024, 65275/19 W.S. v GR

*
 Inadequate living conditions and detention conditions for unaccompanied minor asylum seeker.*

CE:ECHR:2024:0523JUD006527519

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2261411/15%22%5D%7D!!
violation of ECHR: 3
ECtHR (GC) 21 Nov. 2019, 61411/15 Z.A. a.o. v RU

*
In line with the Chamberjudgment(28 March 2017),the Grand Chamberfoundthe conditionsof the applicantasylum
seekersÕdetentionfor periods between5 and 23 monthsin the transit zone of SheremetyevoAirport to constitute
degrading treatment in violation of art. 3.
On the basisof four factors relevant to the delimitation of the conceptof deprivationof liberty of non-citizensbeing
confinedin airport transit zonesandreceptioncentres,theCourt concludedthat art. 5 wasapplicableto theapplicantsÕ
situation that should be distinguishedfrom a land border transit zone.Due to the absenceof a legal basis for the
confinement in the transit zone, art. 5(1) had been violated.

*

CE:ECHR:2019:1121JUD006141115

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2230056/18%22%5D%7D!!
ECHR: 3

ECtHR 12 Sep. 2024, 30056/18 Z.A. v HU
*

Rejectedas inadmissiblebecause,giventheapplicantminor asylumseekerÕsageandtherelativelyshortdurationof his
stay in the Ršszketransit zone(46 days), that stay had not reachedthe minimumlevel of severityrequired to be a
violation of ECHR art. 3.

*

New CE:ECHR:2024:0912JUD003005618
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4.3.6: Reception Conditions: Jurisprudence: CtRC Views

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/89/D/73/2019&Lang=E!!

4.3.4 CtRC Views on Reception Conditions

violation of CRC: 37
CtRC 4 Feb. 2022, CRC/C/89/D/73/2019 A.M.K. & S.K. v BE

*
Theauthorsof thecommunicationare bothArmeniannationals.Theysubmittedthecommunicationon behalfof their two
daughters,born in Belgium (2011 and 2016). The parents have been living in Belgium since 2009. Their asylum
applicationwasrejectedin 2010.In parallel, theparentsappliedfor a residencepermiton medicalgrounds.In 2013the
Belgiumauthoritiesissueda return decisionandan entrybanafter rejectinga third applicationfor a residencepermiton
medicalgrounds.In 2019the family wasarrestedand detainedin the ÔfamilyhouseÕat a closedcentrefor aliensnear
ZaventemInternationalAirport in Brussels.Severalpetitionswerefiled to endthis detention,but theseweredismissed.
Subsequently,both children submittedseparatelyan applicationfor regularizationin their own namein 2019.In 2020
thechildrenwereregularizedandthewholefamily wasallowedto remainin Belgium,revokingtheorder to leave(return
decision with an entry ban).
TheCtRCnotesthat thechildrenweredetainedfor four weeksin a family housewhich,althoughit bearsthat name,is a
closeddetentioncentre.In this regard, theCtRCconsidersthat thedeprivationof liberty of children for reasonsrelated
to their migratory statusÐ or that of their parentsÐ is generallydisproportionateand thereforearbitrary within the
meaningof Art. 37(b)CRC.TheCtRCconcludesthat thedetentionof thechildrenconstituteda violation of Art. 37 of the
CRC.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/89/D/55/2018&Lang=E!!
violation of CRC: 37
CtRC 3 Feb. 2022, CRC/C/89/D/55/2018 E.H. a.o. v BE

*
The applicant is a Serbian national born in Kosovo belonging to the Roma communityand she is submitting the
communicationon behalfof her four minor children,all born in Belgium(2012,2013,2014,and2017).In 2011,shefiled
an applicationfor regularization,whichwasrejected.Subsequently,shewasorderedseveraltimesto leaveBelgium.The
four children lived with their paternalgrandmotherwhile their fatherwasservinga prisonsentencein Belgium.In 2018
the children (age1, 4, 5 and 6) werearrestedwith their motherand detainedin a closedcentrefor foreignersas they
weresubjectto a removalorder.After theappealagainsttheremovalorder wasrejectedin court, an asylumapplication
was filed for the children.
TheAntwerpCouncilChamber,consideringthepetition for release,consideredthat it wasin thechildrenÕsinterestnot
to beseparatedfrom their mother,whohadto leavethecountry,and that their detentionwasa last resortbecausetheir
motherhadalreadyignoredseveralordersto leavethecountryandhadtwiceabscondedfrom thedetentioncentrewhere
shehad beenheld pendingexpulsion.Within a weekthe asylumapplicationwasrejected.After a period of 4 weeksthe
family filed an emergencypetitionto endthedetention.Thepetitionwasrejected,however,asthefamily hadbeenplaced
in an openpre-departurehouse.Themothersubsequentlyleft this facility with her childrenandwasagainarrestedand
taken again to a closed centre.
TheCtRCremarksthat the children weredetainedin a closedcentrefor four weeksthe first time,and for threeweeks
andfour daysthesecondtime.TheCtRCobserves,to beginwith, that althoughtheplaceof detentionwascalleda family
home, it wasstill in a closeddetentioncentre.On this point, theCtRCconsidersthat deprivingchildrenof liberty on the
basisof their migration status(or that of their parents)is generallydisproportionateand thereforearbitrary within the
meaningof Art. 37(b) CRC.TheCtRCconsidersthat, by failing to considerpossiblealternativesto the detentionof the
children, the Stateparty did not duly take their best interestsinto accountas a primary considerationeither whenit
detained them or when it extended their detention. Violation of Art. 37 CRC.

*
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5.1: Responsibility Sharing: Adopted Measures

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32024R1351
On Asylum and migration management

Regulation 2024/1351 

impl. date 1 July 2026

5 Responsibility Sharing

5.1 Responsibility Sharing: Adopted Measures

Replacing 604/2013 Dublin III Regulation
Amending 2021/1147 and 2021/1060 on Funds.

*

Agreement between EP and Council on 20 December 2023.

measures sorted in alphabetical order
case law sorted in chronological order

Asylum MM Reg. 1

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32024R1359
Addressing situations of crisis and force majeure in the field of migration and asylum

Regulation 2024/1359 

impl. date 1 July 2026
Amending Regulation 2021/1147*
Agreement between EP and Council on 20 December 2023.

Crisis and Force Majeure

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:31997
Convention determining the State responsible for examining applications for asylum lodged in one of the Member States of the
European Communities

OJ 1997 C 254

Convention

impl. date 19 Aug. 1997*
Repealed and replaced by Reg. 604/2013 Dublin III*

Dublin I

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003R0343
Establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum application
lodged in one of the Member States by a third-country national.

OJ 2003 L 50/1

CJEU judgments
CJEU 29 Jan. 2009 C-19/08 Petrosian 20(1)(d)+20(2)
CJEU (GC) 21 Dec. 2011 C-411/10 N.S. & M.E. 3(2)
CJEU 3 May 2012 C-620/10 Kastrati 2(c)
CJEU (GC) 6 Nov. 2012 C-245/11 K. 15+3(2)
CJEU 30 May 2013 C-528/11 Halaf 3(2)
CJEU 6 June 2013 C-648/11 M.A. 6
CJEU (GC) 14 Nov. 2013 C-4/11 Puid 3(2)
CJEU (GC) 10 Dec. 2013 C-394/12 Abdullahi 10(1)+18+19
See further: ¤ 5.3

Regulation 343/2003 

impl. date 1 Sep. 2003

!!
!!
!!
!!
!!
!!
!!
!!

*
Repealed and replaced by Reg. 604/2013 Dublin III*

Dublin II

UK, IRL opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003R1560
Laying down detailed rules for the application of Dublin II

OJ 2003 L 222/1

Regulation 1560/2003 

impl. date 2 Sep. 2003*

Dublin II Application

UK, IRL opt in
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32013R0604
Establishing the criteria and mechanisms for determining the MS responsible for examining an application for international
protection lodged in one of the MS by a TCN or a stateless person (revised)

OJ 2013 L 180/31

CJEU pending cases
CJEU (pending) C-288/23 El Baheer 3(1)
CJEU judgments
CJEU 17 Mar. 2016 C-695/15 (PPU) Mirza 3(3)
CJEU 7 June 2016 C-63/15 Ghezelbash 27
CJEU (GC) 7 June 2016 C-155/15 Karim 19(2)+27(1)
CJEU 16 Feb. 2017 C-578/16 (PPU) C.K. 17
CJEU 15 Mar. 2017 C-528/15 Al Chodor 28
CJEU 5 Apr. 2017 C-36/17 Ahmed 
CJEU (GC) 26 July 2017 C-490/16 A.S. 13(1)
CJEU (GC) 26 July 2017 C-646/16 (PPU) Jafari 12+13
CJEU 26 July 2017 C-670/16 (PPU) Mengesteab 20+21+27
CJEU 13 Sep. 2017 C-60/16 Khir Amayry 28
CJEU (GC) 25 Oct. 2017 C-201/16 Majid Shiri 27+29
CJEU 25 Jan. 2018 C-360/16 Aziz Hasan 23+24
CJEU 31 May 2018 C-647/16 Adil Hassan 26
CJEU 5 July 2018 C-213/17 X. 17+18+23+24
CJEU 4 Oct. 2018 C-56/17 Fathi 3(1)
CJEU (GC) 13 Nov. 2018 C-47/17 X. 21+22+23+25
CJEU 23 Jan. 2019 C-661/17 M.A. a.o. 6+17+20+27
CJEU (GC) 19 Mar. 2019 C-163/17 Jawo 29(2)
CJEU (GC) 2 Apr. 2019 C-582/17 H. & R. 27
CJEU (GC) 2 Apr. 2020 C-897/19 (PPU) I.N. all Art.
CJEU (GC) 15 Apr. 2021 C-194/19 H.A. 27
CJEU 2 Aug. 2021 C-262/21 (PPU) A. 6(1)+12(3)
CJEU 31 Mar. 2022 C-231/21 I.A. 29(2)
CJEU (GC) 1 Aug. 2022 C-19/21 I. & S. 8(2)+27(1)+2(j)
CJEU 22 Sep. 2022 C-245/21 M.A. & P.B. / Germany 27(4)
CJEU 20 Oct. 2022 C-66/21 O.T.E. / Stscr (NL) 17(1)
CJEU 12 Jan. 2023 C-323/21 B. 27+29
CJEU 12 Jan. 2023 C-745/21 L.G. 16(1)+17(1)
CJEU 30 Mar. 2023 C-338/21 S., N. & S. 29(1)+29(2)+27(3)
CJEU 30 Mar. 2023 C-556/21 E.N. a.o. 27(3)+29(1)+29(2)
CJEU 21 Sep. 2023 C-568/21 E. & S. 2
CJEU 30 Nov. 2023 C-228/21 C.Z.A. / Min. Int. (IT) 4+27
CJEU 29 Feb. 2024 C-392/22 X / Stscr. (NL) 3
CJEU 18 Apr. 2024 C-359/22 A.H.Y. 27
CJEU 7 May 2024 C-80/22 B.U. / Min. dellÕInt. (IT) 4+5
CJEU 7 May 2024 C-217/22 O.V. / Min. dellÕInt. (IT) 4+5
CJEU pending cases
CJEU (pending) C-560/23 Tang 29(1)+29(2)
CJEU (pending) C-790/23 Qassioun 18(1)(d)
CJEU (pending) C-185/24 Tudmur a.o. 3(2)
CJEU (pending) C-458/24 Daraa 3(2)+27(1)
See further: ¤ 5.3

Regulation 604/2013 

impl. date 1 Jan. 2014

!!

!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!

!!
!!
!!
!!

*
Recast of Reg. 343/2003
Repealed by 2014/1351 Asylum and Migration Management Reg.

*

Dublin III

UK, IRL opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32024R1358
On the establishment of ÔEurodacÕ for the comparison of biometric data.

Regulation 2024/1358 

impl. date 12 June 2026
Amending Regulations 2018/1240 and 2019/818
Repealing Regulation 603/2013 Eurodac 2

*

Agreement between EP and Council on 20 December 2023.

Eurodac 3
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32024R1350
Establishing a Union Resettlement and Humanitarian Admission Framework.

Regulation 2024/1350 

impl. date 12 June 2026
amending Regulation 2021/1147 Asylum Fund*

Resettlement Framework

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32015D0240
European Agenda on Migration

OJ 2016 C 71/46

Decision 2015/240 

*
The ECAS is lacking a kind of fair distribution system of asylum seekers. This agenda consists of several measures
including a relocation system (for a limited number of asylum seekers) and a resettlement proposal for refugees.

Agenda on Migration

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:320160369
On the provision of emergency support within the Union

OJ 2016 L 070/1

Council Regulation

*

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32000R2725
Concerning the establishment of 'Eurodac' for the comparison of fingerprints for the effective application of the Dublin
Convention.

OJ 2000 L 316/1

Regulation 2725/2000 

impl. date 15 Jan. 2003*
implemented by Regulation 407/2002 (OJ 2002 L 62/1)*

Eurodac 1

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32013R0603
Concerning the establishment of 'Eurodac' for the comparison of fingerprints for the effective application of the Dublin
Convention (recast)

OJ 2013 L 180/1

Regulation 603/2013 

impl. date 20 July 2015*
Recast of Reg. 2725/2000*

Eurodac 2

UK, IRL opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32015D1523
1st Relocation scheme Italy and Greece of 14 Sept. 2015

OJ 2015 L 239/146

Council Decision 2015/1523 

*
This proposalcontainsthesecondelaborationof provisionalmeasuresto assistItaly andGreecein their effort to dealwith
the increasing numbers of asylum seekers: relocation of in total 40.000 asylum seekers

*

Relocation I

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32015D1601
2nd Relocation scheme Italy and Greece of 22 Sept. 2015

OJ 2015 L 248/80

Council Decision 2015/1601 

*
This proposalcontainsthesecondelaborationof provisionalmeasuresto assistItaly andGreecein their effort to dealwith
the increasingnumbersof asylumseekers.It is the very first council decisionon migration and asylumthat was not
accepted unanimously. Relocation of 120.000 asylum seekers.

*

Relocation II
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https://echr.coe.int/Pages/home.aspx?p=basictexts&c=#n1359128122487_pointer

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

ETS 005

ECtHR Judgments
ECtHR 7 Mar. 2000 43844/98 T.I. v UK 3+13
ECtHR 2 Dec. 2008 32733/08 K.R.S. v UK 3+13
ECtHR 21 Jan. 2011 30696/09 M.S.S. v BE 3+13
ECtHR 21 Jan. 2011 30696/09 M.S.S. v BE 3+13
ECtHR 21 Jan. 2011 30696/09 M.S.S. v BE 3+13
ECtHR 13 Dec. 2011 15297/09 Kanagaratnam v. BEL 3+5
ECtHR 2 Apr. 2013 27725/10 Mohammed Hussein v NL 3+13
ECtHR (GC)4 Nov. 2014 29217/12 Tarakhel v CH 3+13
ECtHR 15 Feb. 2015 51428/10 A.M.E. v NL 3
ECtHR 2 June 2015 7149/12 K.O.J. v NL 3
ECtHR 30 June 2015 39350/13 A.S. v CH 3
ECtHR 3 Nov. 2015 21459/14 J.A. a.o. v NL 3
ECtHR 17 Nov. 2015 54000/11 A.T.H. v NL 3
ECtHR 28 June 2016 15636/16 N.A. a.o. v DK 3
ECtHR 14 Mar. 2017 5888/10 Mucalim v NL 3
ECtHR 30 May 2017 79480/13 E.T. and N.T. v. CH 3
ECtHR 15 May 2018 67981/16 H. a.o. v. SWI 3
ECtHR 23 Mar. 2021 46595/19 M.T. v NL 3
ECtHR 5 May 2022 48062/19 V.A. a.o. v IT 3
ECtHR 15 Oct. 2024 13337/19 H.T. v DE 3
See further: ¤ 5.3

impl. date

!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!

*
art. 3+13: Degrading treatment in the context of Dublin transfer*

ECHR Conditions (Dublin)

art. 3 (resp.)
art. 13 (resp.)

New
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https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf

UN Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment

1465 UNTS 85

CtAT Views
CtAT 15 Nov. 1996 C/17/D/43/1996 Tala 3
CtAT 24 May 2005 C/34/D/233/2003 Agiza 3
CtAT 22 Jan. 2007 C/37/D/279/2005 C.T. and K.M. 3
CtAT 1 May 2007 C/38/D/281/2005 E.P. 3
CtAT 11 May 2007 C/38/D/300/2006 Tebourski 3
CtAT 19 Nov. 2010 C/45/D/373/2009 Aytulun 3
CtAT 30 Nov. 2010 C/45/D/339/2008 Said Amini 3
CtAT 26 May 2011 C/46/D/336/2008 Harminder Singh Khalsa 3
CtAT 21 Nov. 2011 C/47/D/381/2009 Faragollah a.o. 3
CtAT 23 May 2012 C/48/D/391/2009 M.A.M.A. a.o. 3
CtAT 23 Nov. 2012 C/49/D/385/2009 M.A.F. a.o. 3+22
CtAT 23 Nov. 2012 C/49/D/432/2010 H.K. 3
CtAT 21 May 2013 C/50/D/431/2010 Y. 3
CtAT 31 May 2013 C/50/D/439/2010 M.B. 3
CtAT 31 May 2013 C/50/D/467/2011 Y.B.F. a.o. 3
CtAT 17 Dec. 2013 C/51/D/387/2009 Dewage 3
CtAT 4 May 2015 C/54/D/490/2012 E.K.W. 3
CtAT 20 Nov. 2015 C/56/D/613/2014 F.B. 3
CtAT 1 May 2017 C/60/D/623/2014 N.K. 3
CtAT 23 Apr. 2019 C/66/D/776/2016 X & Y 3+22
CtAT 24 Apr. 2019 C/66/D/729/2016 I.A. 3
CtAT 3 May 2019 C/66/D/757/2016 M.J.S. 3+22
CtAT 6 May 2019 C/66/D/829/2017 C.F.T. 3+22
CtAT 2 Aug. 2019 C/67/D/816/2017 X., Y. a.o. 3
CtAT 2 Aug. 2019 C/68/D/857/2017 Cevdet Ayaz 3+15
CtAT 5 Aug. 2019 C/67/D/775/2016 X. 3
CtAT 5 Dec. 2019 C/68/D/863/2018 X 3
CtAT 5 Dec. 2019 C/68/D/882/2018 Flor A.C. Paillalef 3+22
CtAT 6 Dec. 2019 C/68/D/860/2018 T.M. 3
CtAT 27 July 2021 C/71/D/790/2016 D.Z. 3
CtAT 12 Nov. 2021 C/72/D/916/2019 Y. 3
CtAT 12 Nov. 2021 C/72/D/1000/2020 P.S. 3
CtAT 19 Nov. 2021 C/72/D/824/2017 D.B. 3
CtAT 24 Nov. 2021 C/72/D/918/2019 A.A. 3
CtAT 22 Apr. 2022 C/73/D/862/2018 T.B. 3
CtAT 28 Apr. 2022 C/73/D/872/2018 Yacob Berhane 3
CtAT 28 Apr. 2022 C/73/D/881/2018 K.M. 3
CtAT 28 Apr. 2022 C/73/D/914/2019 T.A. 3
CtAT 21 July 2022 C/74/D/954/2019 F.K.M. 3
CtAT 22 July 2022 C/74/D/887/2018 A.Y. 3
CtAT 27 July 2022 C/74/D/905/2018 A. & B. 3
CtAT 27 July 2022 C/74/D/949/2019 A.S. 3
CtAT 11 Nov. 2022 C/75/D/1081/2021 X. & Y. 3
CtAT 25 Jan. 2023 C/92/D/130/2020 S.E.M.A. 3+8+12+20+37
CtAT 21 Apr. 2023 C/76/D/984/2020 Nijimbere 3
CtAT 21 Apr. 2023 C/76/D/1044/2020 N.U. 3
CtAT 9 May 2023 C/76/D/1018/2020 K.R. 3+14+16
CtAT 27 July 2023 C/77/D/1016/2020 O.R. 3
CtAT 30 May 2011 C/46/D/319/2007 Nirmal Singh 3+22
CtAT 8 July 2011 C/46/D/379/2009 Bakatu-Bia 3
CtAT 8 July 2011 C/46/D/379/2009 Bakatu-Bia 3
CtAT 1 June 2012 C/48/D/343/2008 Kalonzo 3
CtAT 5 Nov. 2012 C/49/D/416/2010 Ke Chun Rong 3

impl. date
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*
art. 3+14: degrading treatment in the context of Dublin transfer*

CAT Conditions (Dublin)

art. 3 (resp.)
art. 14 (resp.)
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CtAT 7 Nov. 2013 C/51/D/438/2010 M.A.H. & F.H. 3
CtAT 3 Aug. 2018 C/64/D/742/2016 A.N. 3
CtAT 6 Dec. 2018 C/65/D/758/2016 Harun 3+14+16
CtAT 7 Dec. 2018 C/65/D/811/2017 M.G. 3+16
CtAT 9 May 2024 C/79/D/1096/2021 N.A. 3
See further: ¤ 5.3

!!
!!
!!
!!
!!

https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf

International Covenant on Civil and Political Rights

999 UNTS 14668

HRC Views
HRC 11 May 2010 C/98/D/1544/2007 Hamida 7
HRC 25 Mar. 2011 C/101/D/1763/2008 Ernst Sigan Pillai a.o. 7
HRC 22 July 2011 C/102/D/1564/2007 X.H.L. 7+24
HRC 16 July 2015 C/114/D/2370/2014 A.H. 7
HRC 22 Mar. 2018 C/122/D/2595/2015 A.A. 7
HRC 26 Mar. 2018 C/122/D/2642/2015 S. 7+9
HRC 26 Mar. 2018 C/122/D/2753/2016 C.L. & Z.L. 7+6
HRC 9 July 2018 C/123/D/2328/2014 H.A. 7+6
HRC 16 July 2018 C/123/D/2423/2014 K.H. 7+6
HRC 18 Oct. 2018 C/124/D/2734/2016 Fahmo M. Hussein 7
HRC 14 Mar. 2019 C/125/D/2345/2014 M.M. 7+6+13+14
HRC 14 Mar. 2019 C/125/D/2494/2014 S.F. 7+6
HRC 13 Mar. 2020 C/128/D/3032/2017 J.I. 7
HRC 13 Mar. 2020 C/128/D/3300/2019 A.E. 7
HRC 14 July 2022 C/135/D/2926/2017 Wahaj Ali a.o. 24
HRC 16 Mar. 2023 C/137/D/2858/2016 Elezaj 7+6
HRC 13 Oct. 2021 C/133/D/2796/2016 Zabayo 7+24
HRC 15 Mar. 2022 C/134/D/2632/2015 O. a.o. 7+2
HRC 21 July 2022 C/135/D/3017/2017 A.B. a.o. 7+13
HRC 25 Oct. 2022 C/136/D/2754/2016 J.S.K.N. 2+26
HRC 22 July 2015 C/114/D/2360/2014 Warda Osman Jasin 7
HRC 22 July 2015 C/114/D/2360/2014 Warda Osman Jasin 7
HRC 15 Dec. 2016 C/118/D/2608/2015 R.A.A. & M. 7
HRC 7 Nov. 2017 C/121/D/2770/2016 O.A. 7+24
HRC 13 July 2018 C/123/D/2575/2015 Bayush A. Araya 7
See further: ¤ 5.3
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*
art. 7: Prohibitionof tortureor cruel, inhumanor degradingtreatmentor punishmentin the contextof deportationunder
the Dublin Regulation

*

ICCPR Conditions (Dublin)

art. 7 (resp.)

https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf

Convention on the Rights of the Child

1577 UNTS 27531

CtRC Views
CtRC 28 Sep. 2020 C/85/D/56/2018 V.A. 3+12
CtRC 4 Feb. 2021 C/86/D/83/2019 R.H.M. 3+19
See further: ¤ 5.3

impl. date 2 Sep. 1990

!!
!!

*
art. 3: best interest of the child (in the context of Dublin transfer)
Optional Communications Protocol that allows for individual complaints entered into force 14-4-2014

*

CRC Rights of the Child (Detention)

art. 3 (resp.)

5.2 Responsibility Sharing: Proposed Measures

nothing to report*
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-262/21

5.3 Responsibility Sharing: Jurisprudence

!!

5.3.1 CJEU Judgments on Responsibility Sharing

interpr. of  Reg. 604/2013 Dublin III Art. 6(1)+12(3)
CJEU 2 Aug. 2021, C-262/21 (PPU) A.

*

Art. 2 of Reg.2201/2003on therecognitionof judgmentsin matrimonialmattersandin proceedingsrelating to parental
responsibilityis to be interpretedas meaningthat therecan be no unlawful removalor unlawful withholdingwithin the
meaningof this provisionif oneparent,without theconsentof theotherparent,in compliancewith a policy issuedby a
MS on thebasisof Dublin III, transfershis child from this state,wherethis child ordinarily lives, to anotherMS and to
remainin thelatter MSafter the(Dublin) transferdecisionwasannulled,withouttheauthoritiesof theformerMShaving
decided to take back the transferred persons or to allow them to stay.

*
ref. from Supreme Court, Finland, 23 Apr. 2021

EU:C:2021:640

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-359/22!!

interpr. of  Reg. 604/2013 Dublin III Art. 27

CJEU 18 Apr. 2024, C-359/22 A.H.Y.

*

Art. 27(1)Dublin III mustbe interpretedasnot requiring MSsto makeavailablean effectiveremedyagainsta decision
adopted under the discretionary clause contained in Art. 17(1) of that regulation.
Art. 47 Chartermustbe interpretedasnot applyingto a situationin whichan applicantfor internationalprotectionwho
is the subjectof a transferdecisionhas requestedthe MS which adoptedthat decisionto exerciseits discretionunder
Article 17(1) Dublin III or has soughta judicial remedyagainstthe outcomeof that request,with the result that that
provisionof theChartera fortiori doesnot precludea MSfrom implementing,in thosecircumstances,a transferdecision
before that request or any action challenging the outcome of that request has been determined.
Thefirst subparagraphof Art. 29(1)Dublin III mustbeinterpretedasmeaningthat thesix-monthtimelimit to proceedto
thetransferof anapplicantfor internationalprotectionwhichis laid downin thatprovisionstartsto run from acceptance
of therequestby anotherMSto takechargeor to takebackthepersonconcernedor from thefinal decisionon an appeal
against or review of a transfer decision where there is a suspensiveeffect in accordancewith art. 27(3) of that
regulation,andnot from thedateof the final decisionon an actionchallengingthedecisionof the requestingMS,taken
after theadoptionof thetransferdecision,not to makeuseof thediscretionaryclauseunderArt. 17(1)of that regulation
to examine the application for international protection.

*
ref. from High Court, Ireland, 3 June 2022

EU:C:2024:334

AG 14 Sep. 2023 EU:C:2023:678

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-490/16!!

interpr. of  Reg. 604/2013 Dublin III Art. 13(1)

CJEU (GC) 26 July 2017, C-490/16 A.S.

*

On a proper constructionof Article 13(1) of Dublin III, a third-countrynational whoseentry hasbeentoleratedby the
authoritiesof a first MS facedwith the arrival of an exceptionallylarge numberof third-countrynationalswishing to
transit throughthat MSin order to lodgean applicationfor internationalprotectionin anotherMS,withoutsatisfyingthe
entry conditionsin principle required in that first MemberState,mustbe regardedas havingÔirregularlycrossedÕthe
border of that first MS, within the meaning of that provision.

*
ref. from Vrhovno sodi!" e , Slovenia, 16 Sep. 2016

EU:C:2017:585

AG 8 June 2017 EU:C:2017:443

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-394/12!!

interpr. of  Reg. 343/2003 Dublin II Art. 10(1)+18+19

CJEU (GC) 10 Dec. 2013, C-394/12 Abdullahi

*

Art. 19(2)Dublin II mustbe interpretedasmeaningthat, in circumstanceswherea MShasagreedto takechargeof an
applicant for asylumon the basisof the criterion laid downin Art. 10(1) of that regulationÐnamely,as the MS of the
first entryof theapplicantfor asyluminto theEU Ðtheonly wayin whichtheapplicantfor asylumcancall into question
the choiceof that criterion is by pleadingsystemicdeficienciesin the asylumprocedureand in the conditionsfor the
receptionof applicantsfor asylumin that MS, which provide substantialgroundsfor believingthat the applicant for
asylumwould facea real risk of beingsubjectedto inhumanor degradingtreatmentwithin the meaningof Art. 4 of the
Charter.

*
ref. from Asylgerichtshof, Austria, 27 Aug. 2012

EU:C:2013:813

AG 11 July 2013 EU:C:2013:473

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-647/16!!

interpr. of  Reg. 604/2013 Dublin III Art. 26

CJEU 31 May 2018, C-647/16 Adil Hassan

*

Art. 26(1)Dublin III mustbe interpretedasprecludinga MSthat hassubmitted,to anotherMSwhich it considersto be
responsiblefor the examinationof an applicationfor internationalprotectionpursuantto the criteria laid downby that
regulation,a requestto takechargeof or takebacka personreferredto in Art. 18(1)of that regulationfrom adoptinga
transferdecisionand notifying it to that personbeforethe requestedMS hasgivenits explicit or implicit agreementto
that request.

*
ref. from Tribunal administratif de Lille, France, 15 Dec. 2016

EU:C:2018:368

AG 20 Dec. 2017 EU:C:2017:1018

Newsletter on European Asylum Issues Ð for JudgesNEAIS 2024/4 (Dec.) 157



N E A I S 2024/4
5.3.1: Responsibility Sharing: Jurisprudence: CJEU Judgments

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-36/17!!
interpr. of  Reg. 604/2013 Dublin III Art.
CJEU 5 Apr. 2017, C-36/17 Ahmed

order

*

*
Order of theCourt (Article 99). Theprovisionsandprinciplesof Dublin III whichgovern,directly or indirectly, thetime
limits for lodging an application for a take-backare not applicable in a situation, suchas that at issuein the main
proceedings,in which a third-countrynational has lodgedan application for internationalprotectionin oneMS after
being granted the benefit of subsidiary protection by another MS.

*

ref. from Verwaltungsgericht Minden, Germany, 25 Jan. 2017

EU:C:2017:273

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-528/15!!

interpr. of  Reg. 604/2013 Dublin III Art. 28

CJEU 15 Mar. 2017, C-528/15 Al Chodor

*

Art. 2(n) and 28(2), read in conjunction,mustbe interpretedas requiring MS to establish,in a binding provision of
generalapplication,objectivecriteria underlyingthereasonsfor believingthat an applicantfor internationalprotection
who is subjectto a transfer proceduremay abscond.The absenceof sucha provision leads to the inapplicability of
Article 28(2) Dublin III.

*
ref. from Nejvy!! ’ spr‡vn’, Czechia, 7 Oct. 2015

EU:C:2017:213

AG 10 Nov. 2016 EU:C:2016:865

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-360/16!!

interpr. of  Reg. 604/2013 Dublin III Art. 23+24

CJEU 25 Jan. 2018, C-360/16 Aziz Hasan

*

Article 27(1)mustbe interpretedasnot precludinga provisionof national law, whichprovidesthat the factualsituation
that is relevantfor thereviewby a court or tribunal of a transferdecisionis that obtainingat thetimeof thelast hearing
beforethecourt or tribunal determiningthematteror, wherethereis no hearing,at thetimewhenthat court or tribunal
gives a decision on the matter.
Article 24 mustbe interpretedasmeaningthat, in whicha third-countrynationalwho,after havingmadean application
for international protection in a first MS (MSÔAÕ),was transferredto MS ÔAÕas a result of the rejection of a fresh
applicationlodgedin a secondMS(MSÔBÕ)andhasthenreturned,withouta residencedocument,to MSÔBÕ,a takeback
proceduremaybeundertakenin respectof that third-countrynationaland it is not possibleto transferthat personanew
to MS ÔAÕ without such a procedure being followed.
Article 24(2) mustbe interpretedas meaningthat, in which a third-countrynational hasreturned,without a residence
document,to the territory of a MS that has previouslytransferredhim to anotherMS, a take back requestmustbe
submittedwithin theperiodsprescribedin that provisionandthoseperiodsmaynot beginto run until therequestingMS
has become aware that the person concerned has returned to its territory.
Article 24(3)mustbeinterpretedasmeaningthat,wherea takebackrequestis not madewithin theperiodslaid downin
Article 24(2),theMSon whoseterritory thepersonconcernedis stayingwithouta residencedocumentis responsiblefor
examining the new application for international protection which that person must be permitted to lodge.
Article 24(3) mustbe interpretedas meaningthat the fact that an appealprocedurebrought againsta decisionthat
rejecteda first applicationfor internationalprotectionmadein a MSis still pendingis not to beregardedasequivalent
to the lodging of a new application for international protection in that MS, as referred to in that provision.
Article 24(3)mustbe interpretedasmeaningthat, wherethe takebackrequestis not madewithin theperiodslaid down
in Article 24(2)of that regulationandthepersonconcernedhasnot madeuseof theopportunitythat hemustbegivento
lodge a new application for international protection:
(a) theMSon whoseterritory that personis stayingwithouta residencedocumentcanstill makea takebackrequest,and
(b) that provision does not allow the person to be transferred to another MS without such a request being made.

*
ref. from Bundesverwaltungsgericht, Germany, 29 June 2016

EU:C:2018:368

AG 7 Sep. 2017 EU:C:2017:653

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-323/21!!

interpr. of  Reg. 604/2013 Dublin III Art. 27+29

CJEU 12 Jan. 2023, C-323/21 B.

*

On theChainrule of Dublin III. Art. 23 and29 of Dublin III mustbe interpretedasmeaningthat, wherea time limit for
the transfer of a third-country national betweena requestedMS and a first requestingMS has started to run,
responsibilityfor examiningthe application for international protection lodged by that personis transferredto that
requestingMS by reasonof the expiry of that time limit, eventhough that person,in the meantime,lodged a new
applicationfor internationalprotectionin a third MS, which led to the acceptanceby the requestedMS of a takeback
requestmadeby that third MS,providedthat that responsibilityhasnot beentransferredto that third MSby reasonof the
expiry of one of the time limits provided for in Article 23.
Following sucha transferof responsibility,the MS in which that personis presentcannottransferhim or her to a MS
other than the newlyresponsibleMS,but it may,however,within the time limits laid downin Art. 23(2), submita take
back request to the latter MS.
Art. 27(1) read in the light of recital 19, andArt. 47 of theChartermustbe interpretedasmeaningthat a third-country
nationalwho haslodgedan applicationfor internationalprotectionsuccessivelyin threeMSsmustbeable, in the third
of thoseMSs, to have available an effectiveand rapid remedywhich enableshim or her to rely on the fact that
responsibilityfor examininghis or her applicationwastransferred,by reasonof theexpiryof the time limit for transfer
provided for in Art. 29(1) and (2) of that regulation, to the second of those MSs.

*

ref. from Raad van State, Netherlands, 19 May 2021

EU:C:2023:4

AG 8 Sep. 2022 EU:C:2022:651

* joined cases: C-323/21 + C-324/21  +  C-325/21
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-80/22!!
interpr. of  Reg. 604/2013 Dublin III Art. 4+5
CJEU 7 May 2024, C-80/22 B.U. / Min. dellÕInt. (IT)

withdrawn

*

*
Referred to CJEU 30 Nov 2023, C-228/21, C.Z.A.*

ref. from Tribunale ordinario di Bologna, Italy, 7 Feb. 2022

EU:C:2024:428

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-578/16!!

interpr. of  Reg. 604/2013 Dublin III Art. 17

CJEU 16 Feb. 2017, C-578/16 (PPU) C.K.

*

Article 17(1) mustbe interpretedas meaningthat the questionof the application,by a MS of the ÔdiscretionaryclauseÕ
laid down in that provision is not governedsolely by national law and by the interpretation given to it by the
constitutionalcourt of that MS,but is a questionconcerningthe interpretationof EU law, within themeaningof Article
267 TFEU.
Article 4 of the Charter of Fundamental Rights of the European Union must be interpreted as meaning that:
(a) evenwherethereare no substantialgroundsfor believingthat thereare systemicflaws in the MS responsiblefor
examiningtheapplicationfor asylum,thetransferof an asylumseekerwithin theframeworkof Dublin III cantakeplace
only in conditionswhich excludethe possibility that that transfermight result in a real and provenrisk of the person
concerned suffering inhuman or degrading treatment, within the meaning of that article;
in circumstancesin which the transferof an asylumseekerwith a particularly seriousmentalor physicalillnesswould
result in a real and proven risk of a significant and permanentdeterioration in the state of health of the person
concerned, that transfer would constitute inhuman and degrading treatment, within the meaning of that article;
it is for the authoritiesof the MS havingto carry out the transferand, if necessary,its courts to eliminateany serious
doubtsconcerningthe impact of the transfer on the stateof health of the personconcernedby taking the necessary
precautionsto ensurethat the transfer takesplace in conditionsenablingappropriateand sufficientprotectionof that
personÕsstateof health.If, taking into accountthe particular seriousnessof the illnessof the asylumseekerconcerned,
thetakingof thoseprecautionsis not sufficientto ensurethat his transferdoesnot result in a real risk of a significantand
permanentworseningof his stateof health,it is for the authoritiesof the MS concernedto suspendthe executionof the
transfer of the person concerned for such time as his condition renders him unfit for such a transfer; and
(b) wherenecessary,if it is notedthat thestateof healthof theasylumseekerconcernedis not expectedto improvein the
short term, or that the suspensionof the procedurefor a long period would risk worseningthe conditionof the person
concerned,the requestingMSmaychooseto conductits ownexaminationof that personÕsapplicationby makinguseof
the Ôdiscretionary clauseÕ.
Article 17(1) of Dublin III, read in the light of Article 4 of the Charter of FundamentalRightsof the EuropeanUnion,
cannotbeinterpretedasrequiring, in circumstancessuchasthoseat issuein themainproceedings,that MSto applythat
clause.

*
ref. from Vrhovno sodi!" e , Slovenia, 21 Nov. 2016

EU:C:2017:127

AG 9 Feb. 2017 EU:C:2017:108

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-228/21!!

interpr. of  Reg. 604/2013 Dublin III Art. 4+27

CJEU 30 Nov. 2023, C-228/21 C.Z.A. / Min. Int. (IT)

*

Thequestionis whetherArt. 4 Dublin III mustbe interpretedas meaningthat an action maybe broughtunderArt. 27
against a transfer decisionadoptedby a MS, using the mechanismprovided for in Art. 26 and on the basis of the
obligation to takeback laid downin Art. 18(1)(b) thereof,solelybecauseof a failure to deliver the information leaflet
required under Art. 4(2) by the MS which adopted the transfer decision?
The CJEU ruled that Art. 4 Dublin III mustbe interpretedas meaningthat the obligation to provide the information
referred to therein, applies both in the contextof a first application for international protection and a take charge
procedure,underArt. 20(1)and21(1),aswell as in thecontextof a subsequentapplicationfor internationalprotection
anda situation,asthat coveredby Art. 17(1)of EurodacReg.(603/2013),capableof giving rise to takebackprocedures
under Art. 23(1) and Art. 24(1) of Dublin III. The same goes for the personal interview referred to in Art. 5.
Art. 3 readin conjunctionwith Art. 27 andwith Art. 4, 19 and47 of theChartermustbe interpretedasmeaningthat the
court or tribunal of therequestingMS,hearingan actionchallenginga transferdecision,cannotexaminewhetherthere
is, in the requestedMemberState,a risk of infringementof the principle of non-refoulementto which the applicant for
international protection would be exposedduring his or her transfer to that MS or thereafter,where that court or
tribunal doesnot find that thereare, in the requestedMS,systemicflaws in the asylumprocedureand in the reception
conditionsfor applicantsfor internationalprotection.Differencesof opinion betweenthe authoritiesand courts in the
requestingMS,on the onehand,and thoseof the requestedMS,on the other hand,as regardsthe interpretationof the
material conditions for international protection do not establish the existence of systemic deficiencies.

*

ref. from Corte suprema di cassazione, Italy, 29 Mar. 2021

EU:C:2023:934

AG 20 Apr. 2023 EU:C:2023:316

* joined cases: C-228/21 + C-254/21 + C-297/21 + C-315/21 + C-358/21

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-715/17!!

  C.Dec. 2015/1601 2nd Relocation scheme Art.

CJEU 2 Apr. 2020, C-715/17 Com. / Poland

*

Council decision on relocation of asylum seekers is lawful.*

EU:C:2020:257

AG 31 Oct. 2019 EU:C:2019:917

* joined cases: C-715/17 + C-718/17  +  C-719/17
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-568/21!!

interpr. of  Reg. 604/2013 Dublin III Art. 2

CJEU 21 Sep. 2023, C-568/21 E. & S.

*

On the issuewhethera Diplomatic Card a typeof residencepermit is or not. TheCJEU ruled, in conformitywith the
conclusionof the AG, that Art. 2(l) Dublin III mustbe interpretedas meaningthat a diplomaticcard issuedunder the
ViennaConventionon Diplomatic Relations,concludedin Viennaon 18 April 1961,and enteredinto force on 24 April
1964, is a Ôresidence documentÕ within the meaning of that provision.

*
ref. from Raad van State, Netherlands, 25 Aug. 2021

EU:C:2023:683

AG 9 Mar. 2023 EU:C:2023:189

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-556/21!!

interpr. of  Reg. 604/2013 Dublin III Art. 27(3)+29(1)+29(2)

CJEU 30 Mar. 2023, C-556/21 E.N. a.o.

*

On thesuspensionof thetransferperiod.Art. 29(1)and(2) readin conjunctionwith Art. 27(3)mustbeinterpretedasnot
precludingnational legislationwhichallowsa nationalcourt or tribunal hearingan appealat secondinstanceagainsta
judgmentannulling a transfer decisionto adopt, on the application of the competentauthorities,an interim measure
enablingthoseauthoritiesto refrain from taking a fresh decisionpendingthe outcomeof that appealand having the
objector effectof suspendingtherunningof thetransfertimelimit until that outcome,providedthat sucha measuremay
be adoptedonly wherethe implementationof the transferdecisionhasbeensuspendedpursuantto Art. 27(3) or (4) of
that regulation during the examination of the appeal at first instance.

*
ref. from Raad van State, Netherlands, 1 Sep. 2021

EU:C:2023:272

AG 17 Nov. 2022 EU:C:2022:901

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-56/17!!

interpr. of  Reg. 604/2013 Dublin III Art. 3(1)

CJEU 4 Oct. 2018, C-56/17 Fathi

see also ¤ 2.3.1

*

*
Art. 3(1) mustbe interpretedasnot precludingtheauthoritiesof a MSfrom conductingan examinationon themeritsof
an application for international protection,within the meaningof Article 2(d) of that regulation, where there is no
expressdecisionby thoseauthorities determining,on the basis of the criteria laid down by the regulation, that the
responsibility for conducting such an examination lies with that Member State.

*

ref. from Administrativen sad Sofia-grad, Bulgaria, 3 Feb. 2017

EU:C:2018:803

AG 25 July 2018 EU:C:2018:621

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-63/15!!

interpr. of  Reg. 604/2013 Dublin III Art. 27

CJEU 7 June 2016, C-63/15 Ghezelbash

*

Art. 27(1),readin thelight of recital 19 of Dublin III, mustbeinterpretedasmeaningthat,an asylumseekeris entitledto
plead, in an appealagainsta decisionto transferhim, the incorrect applicationof oneof the criteria for determining
responsibilitylaid downin ChapterIII of Dublin III, in particular the criterion relating to the grant of a visa setout in
Art. 12 of the regulation

*
ref. from Rechtbank Den Haag (zp Den Bosch), Netherlands, 12 Feb. 2015

EU:C:2016:409

AG 17 Mar. 2016 EU:C:2016:186

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-582/17!!

interpr. of  Reg. 604/2013 Dublin III Art. 27

CJEU (GC) 2 Apr. 2019, C-582/17 H. & R.

*

Dublin III mustbe interpretedas meaningthat a third-country national who lodgedan application for international
protection in a first Member State, then left that Member State and subsequentlylodged a new application for
international protection in a second Member State:
(a) is not, in principle, entitled to rely, in an action brought under Art. 27(1) in that secondMemberStateagainsta
decision to transfer him or her, on the criterion for determining responsibility set out in Art. 9 thereof;
(b) may, by way of exception,invoke, in such an action, that criterion for determiningresponsibility,in a situation
coveredby Art. 20(5), in so far as that third-country national has providedthe competentauthority of the requesting
MemberStatewith information clearly establishingthat it should be regardedas the MemberStateresponsiblefor
examining the application pursuant to that criterion for determining responsibility.

*

ref. from Raad van State, Netherlands, 4 Oct. 2017

EU:C:2019:280

AG 29 Nov. 2018 EU:C:2018:975

* joined cases: C-582/17 + C-583/17

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-194/19!!

interpr. of  Reg. 604/2013 Dublin III Art. 27

CJEU (GC) 15 Apr. 2021, C-194/19 H.A.

*

Art. 27(1) Dublin III read in the light of recital 19 thereof,and Art. 47 Charter must be interpretedas precluding
national legislationwhichprovidesthat thecourt or tribunal seisedof an actionfor annulmentof a transferdecisionmay
not, in the contextof the examinationof that action, takeaccountof circumstancessubsequentto the adoptionof that
decisionwhich are decisivefor the correct applicationof that regulation,unlessthat legislationprovidesfor a specific
remedyentailingan exnuncexaminationof thesituationof thepersonconcerned,theresultsof whichare bindingon the
competentauthorities,a remedywhich maybeexercisedafter suchcircumstanceshavearisenand which, in particular,
is not madeconditionalon the deprivationof that personÕsliberty or on the fact that implementationof that decisionis
imminent.

*
ref. from Conseil d'ƒtat, Belgium, 28 Feb. 2019

EU:C:2021:270

AG 2 Feb. 2021 EU:C:2021:85

Newsletter on European Asylum Issues Ð for Judges160 NEAIS 2024/4 (Dec.)



N E A I S 2024/4
5.3.1: Responsibility Sharing: Jurisprudence: CJEU Judgments

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-528/11!!
interpr. of  Reg. 343/2003 Dublin II Art. 3(2)
CJEU 30 May 2013, C-528/11 Halaf

*

Art. 3(2) mustbe interpretedaspermittinga MS,which is not indicatedasÒresponsibleÓ,to examinean applicationfor
asylumeventhoughno circumstancesexistwhich establishthe applicability of the humanitarianclausein Art. 15. That
possibilityis not conditionalon theMSresponsibleunderthosecriteria havingfailed to respondto a requestto takeback
the asylumseekerconcerned.The MS in which the asylumseekeris presentis not obliged, during the processof
determiningthe MS responsible,to requestthe UNHCRto presentits viewswhereit is apparentfrom the documentsof
the UNHCR that the MS indicated as ÒresponsibleÓ is in breach of the rules of European Union law on asylum.

*
ref. from Administrativen sad Sofia-grad, Bulgaria, 12 Oct. 2011

EU:C:2013:342

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-647/15!!

  C.Dec. 2015/1601 2nd Relocation scheme Art.

CJEU 6 Sep. 2017, C-647/15 Hungary / Council (HU)

*
Council decision on relocation of asylum seekers is lawful.*

EU:C:2017:631

AG 26 July 2017 EU:C:2017:618

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-19/21!!

interpr. of  Reg. 604/2013 Dublin III Art. 8(2)+27(1)+2(j)

CJEU (GC) 1 Aug. 2022, C-19/21 I. & S.

also Art. 47 Charter

*

*
Art. 27(1) Dublin III read in conjunctionwith Art. 7+24+47 Charter mustbe interpretedas meaningthat it requiresa
MS to which a takechargerequesthasbeenmade,basedon Art. 8(2), to grant a right to a judicial remedyagainstits
refusal decision to the unaccompaniedminor, within the meaningof Ar. 2(j) of that regulation, who applies for
international protection, but not to the relative of that minor, within the meaning of Art. 2(h) of that regulation.

*

ref. from Rechtbank Den Haag (zp Haarlem), Netherlands, 12 Jan. 2021

EU:C:2022:605

AG 7 Apr. 2022 EU:C:2022:279

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-231/21!!
interpr. of  Reg. 604/2013 Dublin III Art. 29(2)
CJEU 31 Mar. 2022, C-231/21 I.A.

*

The term ÒdetentionÓusedin Art. 29(2) is to be interpretedas meaningthat it doesnot apply if an asylumseekeris
forcibly placedin a psychiatricward of a hospital with court approval becausehe is a seriousdanger to himselfor
society as a result of a mental illness

*
ref. from Verwaltungsgerichtshof, Austria, 25 Mar. 2021

EU:C:2022:237

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-897/19!!

interpr. of  Reg. 604/2013 Dublin III Art. all Art.

CJEU (GC) 2 Apr. 2020, C-897/19 (PPU) I.N.

*

EU law, in particular Art. 36 of the Agreementon the EuropeanEconomicArea and Art. 19(2) of the Charter,mustbe
interpretedasmeaningthat,whena MS,to whicha nationalof a MSof theEuropeanFreeTradeAssociation(EFTA)has
moved,receivesan extraditionrequestfrom a third Statepursuantto the EuropeanConventionon Extradition, (1957),
andwhenthat nationalwasgrantedasylumby that EFTAStateÑ beforeheor sheacquiredthenationalityof that State
Ñ preciselyon accountof thecriminal proceedingsbroughtagainsthim or her in theStatewhich issuedtherequestfor
extradition, it is for the competentauthority of the requestedMS to verify that the extradition would not infringe the
rights coveredby Art. 19(2)of theCharter, thegrant of asylumbeinga particularly substantialpieceof evidencein the
contextof that verification.Beforeconsideringexecutingthe requestfor extradition,the requestedMSis obliged,in any
event,to inform that sameEFTAStateand,shouldthat Statesorequest,surrenderthat national to it, in accordancewith
theprovisionsof thesurrenderagreement,providedthat that EFTAStatehasjurisdiction,pursuantto its national law, to
prosecute that national for offences committed outside its national territory.

*
ref. from Vrhovni sud, Croatia, 28 Nov. 2019

EU:C:2020:262

AG 27 Feb. 2020 EU:C:2020:128

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-646/16!!

interpr. of  Reg. 604/2013 Dublin III Art. 12+13

CJEU (GC) 26 July 2017, C-646/16 (PPU) Jafari

*

Thefact that the authoritiesof oneMS, facedwith the arrival of an unusuallylarge numberof third-countrynationals
seekingtransit throughthat MS in order to lodgean applicationfor internationalprotectionin anotherMemberState,
toleratethe entry into its territory of suchnationalswho do not fulfil the entry conditionsgenerallyimposedin the first
MS, is not tantamount to the issuing of a ÔvisaÕ within the meaning of Article 12.
Article 13(1) Dublin III mustbe interpretedas meaningthat a third-countrynational whoseentry wastoleratedby the
authoritiesof one MS facedwith the arrival of an unusuallylarge numberof third-country nationalsseekingtransit
throughthat MS in order to lodgean applicationfor internationalprotectionin anotherMS,without fulfilling the entry
conditionsgenerallyimposedin thefirst MS,mustberegardedashavingÔirregularlycrossedÕtheborderof thefirst MS
within the meaning of that provision.

*
ref. from Verwaltungsgerichtshof, Austria, 15 Dec. 2016

EU:C:2017:586

AG 8 June 2017 EU:C:2017:443
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-163/17!!

interpr. of  Reg. 604/2013 Dublin III Art. 29(2)

CJEU (GC) 19 Mar. 2019, C-163/17 Jawo

*

Art. 29(2) of Dublin III mustbe interpretedas meaningthat an applicantÔabscondsÕwherehe deliberatelyevadesthe
reach of the national authoritiesresponsiblefor carrying out his transfer, in order to preventthe transfer. It may be
assumedthat that is the casewherethe transfer cannotbe carried out due to the fact that the applicant has left the
accommodationallocatedto him without informing the competentnational authoritiesof his absence,providedthat he
hasbeeninformedof his obligationsin that regard,whichit is for thereferring court to determine.Theapplicantretains
the possibility of demonstratingthat the fact that he has not informed the authoritiesof his absenceis due to valid
reasons and not the intention to evade the reach of those authorities.
Art. 27(1) of Dublin III mustbe interpretedas meaningthat, in proceedingsbrought againsta transfer decision,the
personconcernedmayrely on Art. 29(2),by claimingthat, sincehehadnot absconded,thesix-monthtransfertimelimit
had expired.
Thesecondsentenceof Art. 29(2)of Dublin III mustbe interpretedasmeaningthat, in order to extendthe transfertime
limit by a maximumof 18 months,it sufficesthat the requestingMemberStateinforms the MemberStateresponsible,
beforetheexpiryof thesix-monthtransfertimelimit, that thepersonconcernedhasabscondedandspecifies,at thesame
time, a new transfer time limit.
EU law mustbeinterpretedasmeaningthat thequestionwhetherArt. 4 of theCharterprecludesthetransfer,pursuantto
Art. 29 of Dublin III, of an applicant for internationalprotectionto the MemberStatewhich, in accordancewith that
regulation,is normallyresponsiblefor examininghis applicationfor internationalprotection,where,in theeventof such
protectionbeinggrantedin that MemberState,theapplicantwouldbeexposedto a substantialrisk of sufferinginhuman
or degradingtreatmentwithin themeaningof Art. 4 of theCharter,on accountof the living conditionsthat hecouldbe
expected to encounter as a beneficiary of international protection in that Member State, falls within its scope.
Art. 4 of the Charter mustbe interpretedas not precludingsucha transferof an applicantfor internationalprotection,
unlessthe court hearingan action challengingthe transferdecisionfinds,on the basisof informationthat is objective,
reliable,specificandproperlyupdatedandhavingregardto thestandardof protectionof fundamentalrights guaranteed
by EU law, that that risk is real for that applicant,on accountof the fact that, shouldhe be transferred,he would find
himself, irrespective of his wishes and personal choices, in a situation of extreme material poverty.

*
ref. from Verwaltungsgerichtshof Baden-WŸrttemberg, Germany, 3 Apr. 2017

EU:C:2019:218

AG 25 July 2018 EU:C:2018:613

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-245/11!!

interpr. of  Reg. 343/2003 Dublin II Art. 15+3(2)

CJEU (GC) 6 Nov. 2012, C-245/11 K.

*

Art. 15(2) mustbe interpretedas meaningthat a MS which is not responsiblefor examiningan applicationfor asylum
pursuantto thecriteria laid downin ChapterIII of Dublin II becomessoresponsible.It is for theMSwhichhasbecome
the responsibleMS within the meaning of that regulation to assumethe obligations which go along with that
responsibility. It must inform in that respect the MS previously responsible.
This interpretationof Art. 15(2) also applieswherethe MS which wasresponsiblepursuantto the criteria laid downin
Chapter III of Dublin II did not make a request in that regard in accordance with the second sentence of Art. 15(1).

*
ref. from Asylgerichtshof, Austria, 23 May 2011

EU:C:2012:685

AG 27 June 2012 EU:C:2012:389

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-155/15!!

interpr. of  Reg. 604/2013 Dublin III Art. 19(2)+27(1)

CJEU (GC) 7 June 2016, C-155/15 Karim

*

Art. 19(2) mustbe interpretedto the effectthat that provision,in particular its secondsubparagraph,is applicableto a
third-country national who, after having madea first asylumapplication in a MS, providesevidencethat he left the
territory of the MS for a period of at least three months before making a new asylum application in another MS.
Art. 27(1) mustbe interpretedto the effectthat, an asylumapplicantmay,in an action challenginga transferdecision
made in respect of him, invoke an infringement of the rule set out in the second subparagraph of Art. 19(2).

*
ref. from Migrationsšverdomstolen, Sweden, 1 Apr. 2015

EU:C:2016:410

AG 17 Mar. 2016 EU:C:2016:189

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-620/10!!

interpr. of  Reg. 343/2003 Dublin II Art. 2(c)

CJEU 3 May 2012, C-620/10 Kastrati

*

The withdrawal of an application for asylumwithin the terms of Art. 2(c) Dublin II, which occurs before the MS
responsiblefor examiningthat applicationhasagreedto takechargeof theapplicant,hastheeffectthat that regulation
can no longer be applicable.In sucha case,it is for the MS within the territory of which the applicationwaslodgedto
take the decisionsrequired as a result of that withdrawal and, in particular, to discontinuethe examinationof the
application, with a record of the information relating to it being placed in the applicant's file.

*
ref. from KammarrŠtten i Stockholm, Migrationsšverdomstolen, Sweden, 27 Dec. 2010

EU:C:2012:265

AG 12 Jan. 2012 EU:C:2012:10
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-60/16!!

interpr. of  Reg. 604/2013 Dublin III Art. 28

CJEU 13 Sep. 2017, C-60/16 Khir Amayry

*

Dublin III does not preclude national legislation, which provides that, where the detention of an applicant for
international protection beginsafter the requestedMS has acceptedthe take charge request,that detentionmay be
maintained for no longer than two months, provided:
(1) that the duration of the detentiondoesnot go beyondthe period of time which is necessaryfor the purposesof that
transferprocedure,assessedby taking accountof the specificrequirementsof that procedurein eachspecificcaseand,
(2) that, whereapplicable,that duration is not to be longer than six weeksfrom the date whenthe appealor review
ceases to have suspensive effect.
Dublin III doesprecludenationallegislation,whichallows,in sucha situation,thedetentionto bemaintainedfor 3 or 12
months during which the transfer could be reasonably carried out.

*
ref. from Migrationsšverdomstolen, Sweden, 3 Feb. 2016

EU:C:2017:675

AG 1 Mar. 2017 EU:C:2017:147

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-745/21!!
interpr. of  Reg. 604/2013 Dublin III Art. 16(1)+17(1)
CJEU 12 Jan. 2023, C-745/21 L.G.

*

Assessmentof the bestinterestsof the child in the contextof a transferdecisionin the situationwherean applicantfor
international protection is pregnant at the moment of the application.
Art. 16(1) must be interpreted as not applying where there is a dependencylink either betweenan applicant for
internationalprotectionand that applicantÕsspousewho is legally residentin the MS in which the applicationfor such
protection was lodged, or between the unborn child of that applicant and that spouse who is also the father of that child.
Art. 17(1) must be interpreted as not precluding the legislation of a MS from requiring the competentnational
authorities,on the solegroundof the bestinterestsof the child, to examinean application for internationalprotection
lodgedby a third-country national whereshewas pregnantat the time her application was lodged,eventhoughthe
criteria set out in Art. 7 to 15 of that regulation indicate that another MS is responsible for that application.

*
ref. from Rechtbank Den Haag (zp Zwolle), Netherlands, 2 Dec. 2021

EU:C:2023:113

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-245/21!!

interpr. of  Reg. 604/2013 Dublin III Art. 27(4)

CJEU 22 Sep. 2022, C-245/21 M.A. & P.B. / Germany

*

Art. 27(4) and 29(1) Dublin III mustbe interpretedas meaningthat the time limit for transferprovidedfor in the latter
provision is not interrupted where the competentauthorities of a MS adopt, on the basis of Art. 27(4), a revocable
decisionto suspendthe implementationof a transfer decisionon the groundsthat such implementationis materially
impossible due to the COVID-19 pandemic.

*

ref. from Bundesverwaltungsgericht, Germany, 19 Apr. 2021

EU:C:2022:709

AG 2 June 2022 EU:C:2022:433

* joined cases: C-245/21 + C-248/21

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-661/17!!
interpr. of  Reg. 604/2013 Dublin III Art. 6+17+20+27
CJEU 23 Jan. 2019, C-661/17 M.A. a.o.

*

Art. 17(1) of Dublin III Regulationmustbe interpretedas meaningthat the fact that a MemberState,designatedas
ÔresponsibleÕwithin the meaningof that regulation,hasnotified its intention to withdraw from the EuropeanUnion in
accordancewith Article 50 TEU doesnot obligethedeterminingMemberStateto itself examine,underthediscretionary
clause set out in Art. 17(1), the application for protection at issue.
Dublin III mustbe interpretedas meaningthat it doesnot require the determinationof the MemberStateresponsible
under the criteria definedby that regulation and the exerciseof the discretionaryclauseset out in Art. 17(1) of that
regulation to be undertaken by the same national authority.
Art. 6(1) of Dublin III mustbe interpretedasmeaningthat it doesnot requirea MemberStatewhich is not responsible,
under the criteria set out by that regulation, for examiningan application for international protection to take into
account the best interests of the child and to itself examine that application, under Art. 17(1) of that regulation.
Art. 27(1)of Dublin III mustbeinterpretedasmeaningthat it doesnot requirea remedyto bemadeavailableagainstthe
decisionnot to usetheoptionsetout in Art. 17(1)of that regulation,withoutprejudiceto the fact that that decisionmay
be challenged at the time of an appeal against a transfer decision.
Art. 20(3) of Dublin III mustbe interpretedas meaningthat, in the absenceof evidenceto the contrary, that provision
establishesa presumptionthat it is in the bestinterestsof the child to treat that childÕssituationas indissociablefrom
that of its parents.

*
ref. from High Court, Ireland, 8 Nov. 2017

EU:C:2019:53
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-648/11!!

interpr. of  Reg. 343/2003 Dublin II Art. 6

CJEU 6 June 2013, C-648/11 M.A.

*

Fundamentalrights include, in particular, that set out in Art. 24(2) of the Charter, wherebyin all actionsrelating to
children, whether taken by public authorities or private institutions, the childÕsbest interestsare to be a primary
consideration.The secondparagraphof Art. 6 Dublin II cannotbe interpretedin sucha way that it disregardsthat
fundamentalright (see,by analogy,C-403/09PPU, Deti! ek,para 54 and 55, and CaseC-400/10PPU McB, para 60).
Consequently,althoughexpressmentionof thebestinterestof theminor is madeonly in thefirst paragraphof Art. 6, the
effectof Art. 24(2)of theCharter, in conjunctionwith Art. 51(1) thereof,is that thechildÕsbestinterestsmustalsobea
primary consideration in all decisions adopted by the Member States on the basis of the second paragraph of Art. 6.
Thus,Art. 6 mustbe interpretedas meaningthat, in circumstancessuchas thoseof the main proceedings,wherean
unaccompaniedminor with no memberof his family legally present in the territory of a MS has lodged asylum
applicationsin morethanoneMS,theMSin whichthat minor is presentafter havinglodgedan asylumapplicationthere
is to be designated the ÔMS responsibleÕ.

*
ref. from Court of Appeal (England & Wales), UK, 19 Dec. 2011

EU:C:2013:367

AG 21 Feb. 2013 EU:C:2013:93

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-201/16!!

interpr. of  Reg. 604/2013 Dublin III Art. 27+29

CJEU (GC) 25 Oct. 2017, C-201/16 Majid Shiri

*

Article 29(2)mustbe interpretedasmeaningthat, wherethe transferdoesnot takeplacewithin thesix-monthtime limit
(asdefinedin Article 29(1)and(2)), responsibilityis transferredautomaticallyto therequestingMemberState,withoutit
being necessary for the Member State responsible to refuse to take charge of or take back the person concerned.
Article 27(1) mustbe interpretedas meaningthat an applicant for internationalprotectionmusthavean effectiveand
rapid remedyavailable to him which enableshim to rely on the expiry of the six-monthperiod that occurredafter the
transferdecisionwasadopted.Theright whichnational legislationaccordsto suchan applicantto pleadcircumstances
subsequentto the adoptionof that decision,in an action brought against it, meetsthat obligation to provide for an
effective and rapid remedy.

*
ref. from Verwaltungsgerichtshof, Austria, 12 Apr. 2016

EU:C:2017:805

AG 20 July 2017 EU:C:2017:579

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-670/16!!

interpr. of  Reg. 604/2013 Dublin III Art. 20+21+27

CJEU 26 July 2017, C-670/16 (PPU) Mengesteab

*

Article 27(1)mustbe interpretedasmeaningthat an applicantfor internationalprotectionmayrely, in thecontextof an
actionbroughtagainsta decisionto transferhim, on theexpiryof a period laid downin Article 21(1)of that regulation,
even if the requested Member State is willing to take charge of that applicant.
Article 21(1)mustbe interpretedasmeaningthat a takechargerequestcannotvalidly bemademorethan threemonths
after the application for international protectionhas beenlodged,evenif that requestis madewithin two monthsof
receipt of a Eurodac hit within the meaning of that article.
Article 20(2) mustbe interpretedas meaningthat an application for international protectionis deemedto havebeen
lodgedif a written document,preparedby a public authority and certifying that a third-countrynational hasrequested
international protection, has reachedthe authority responsiblefor implementingthe obligations arising from that
regulation,andasthecasemaybe,if only themain informationcontainedin sucha document,but not that documentor
a copy thereof, has reached that authority.

*
ref. from Verwaltungsgericht Minden, Germany, 29 Dec. 2016

EU:C:2017:587

AG 20 June 2017 EU:C:2017:480

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-695/15!!

interpr. of  Reg. 604/2013 Dublin III Art. 3(3)

CJEU 17 Mar. 2016, C-695/15 (PPU) Mirza

*

Art. 3(3) mustbe interpretedas meaningthat the right to sendan applicant for internationalprotectionto a safethird
countrymayalsobeexercisedby a MSafter that MShasacceptedthat it is responsible,pursuantto that regulationand
within thecontextof the take-backprocedure,for examiningan applicationfor internationalprotectionsubmittedby an
applicant who left that MS beforea decisionon the substanceof his first application for international protectionhad
been taken.
Art. 3(3)mustalsobeinterpretedasnotprecludingthesendingof anapplicantfor internationalprotectionto a safethird
countrywhentheMScarrying out thetransferof that applicantto theMSresponsiblehasnot beeninformed,during the
take-backprocedure,eitherof therulesof the latter MSrelating to thesendingof applicantsto safethird countriesor of
the relevant practice of its competent authorities.
Art. 18(2) mustbe interpretedas not requiring that, in the eventthat an applicant for internationalprotectionis taken
back, the procedure for examining that applicantÕs application be resumed at the stage at which it was discontinued.

*
ref. from Debreceni Kšzigazgat‡si, Hungary, 23 Dec. 2015

EU:C:2016:188

AG 8 Mar. 2016 EU:C:2016:146
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-411/10!!

interpr. of  Reg. 343/2003 Dublin II Art. 3(2)

CJEU (GC) 21 Dec. 2011, C-411/10 N.S. & M.E.

*

Joinedcases.Thedecisionadoptedby a MSon thebasisof Article 3(2) whetherto examinean asylumapplicationwhich
is not its responsibilityaccording to the criteria laid down in Chapter III of Dublin II, implementsEU law for the
purposes of Article 6 TEU and Article 51 of the Charter of Fundamental Rights of the EU.
EU law precludesthe application of a conclusivepresumptionthat the MS which Article 3(1) Dublin II indicatesas
responsibleobservesthe fundamentalrights of the EU. Article 4 of the Charter mustbe interpretedas meaningthat the
MSs,including the national courts,may not transfer an asylumseekerto the ÔMSresponsibleÕwithin the meaningof
Dublin II where they cannot be unaware that systemicdeficienciesin the asylum procedureand in the reception
conditionsof asylumseekersin that MSamountto substantialgroundsfor believingthat theasylumseekerwould facea
real risk of beingsubjectedto inhumanor degradingtreatmentwithin themeaningof that provision.Subjectto theright
itself to examinethe application referred to in Article 3(2) Dublin II, the finding that it is impossibleto transfer an
applicant to anotherMS,wherethat Stateis identifiedas the MS responsiblein accordancewith the criteria setout in
ChapterIII of that regulation,entails that the MS which shouldcarry out that transfer mustcontinueto examinethe
criteria set out in that chapter in order to establishwhetherone of the following criteria enablesanotherMS to be
identifiedas responsiblefor the examinationof the asylumapplication.TheMS in which the asylumseekeris present
mustensurethat it doesnot worsena situationwherethe fundamentalrights of that applicanthavebeeninfringed by
usinga procedurefor determiningtheMSresponsiblewhich takesan unreasonablelengthof time.If necessary,the first
mentioned MS must itself examine the application. Articles 1, 18 and 47 of the Charter do not lead to a different answer.
In so far as the precedingquestionsarise in respectof the obligationsof the United Kingdomof Great Britain and
NorthernIreland, theanswersto thesecondto sixthquestionsreferredin CaseC-411/10do not requireto bequalifiedin
any respectso as to takeaccountof Protocol (No 30) on the applicationof the Charter of FundamentalRightsof the
European Union to Poland and the UK.

*

ref. from High Court, Ireland, 15 Oct. 2010

EU:C:2011:865

AG 22 Sep. 2011 EU:C:2011:611

* joined cases: C-411/10 + C-493/10

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-66/21!!

interpr. of  Reg. 604/2013 Dublin III Art. 17(1)

CJEU 20 Oct. 2022, C-66/21 O.T.E. / Stscr (NL)

*

Theapplicantappliedfor asylumin theNetherlands,havingpreviouslylodgedasylumapplicationsin Italy andBelgium.
He informedthe Netherlandsasylumauthority that he had becomethe victim of humansmugglersin Italy. Theasylum
authoritydecidednot to examinehis applicationon thegroundthat this wasItalyÕsresponsibilitybecauseof theearlier
applications.
TheCJEUruled that Art. 2 of TraffickingDirective2004/81mustbeinterpretedasmeaningthat themeasureby whicha
third-country national is transferredfrom the territory of one MS to that of anotherMS, pursuantto Dublin III, falls
within the scope of the concept of Ôexpulsion orderÕ.
Art. 6(2) Dir. 2004/81must be interpretedas precluding the enforcementof a decision to transfer a third-country
national, takenpursuantto Dublin III, during the reflectionperiod guaranteedin Art. 6 (1) of that directive,but as not
precludingtheadoptionof sucha decision,or of measurespreparatoryto theenforcementof that decision,providedthat
thosepreparatorymeasuresdo not deprivesucha reflectionperiodof its effectiveness,whichis a matterfor thereferring
court to determine.

*
ref. from Rechtbank Den Haag (zp Zwolle), Netherlands, 29 Jan. 2021

EU:C:2022:809

AG 2 June 2022 EU:C:2022:434

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-217/22!!
interpr. of  Reg. 604/2013 Dublin III Art. 4+5
CJEU 7 May 2024, C-217/22 O.V. / Min. dellÕInt. (IT)

withdrawn

*

*
Referred to CJEU 30 Nov 2023, C-228/21, C.Z.A.*

ref. from Tribunale ordinario di Bologna, Italy, 24 Mar. 2022

EU:C:2024:480

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-19/08!!
interpr. of  Reg. 343/2003 Dublin II Art. 20(1)(d)+20(2)
CJEU 29 Jan. 2009, C-19/08 Petrosian

*

Articles20(1)(d)and20(2)of Dublin II are to beinterpretedasmeaningthat,wherethelegislationof therequestingMS
providesfor suspensiveeffectof an appeal,the period for implementationof the transferbeginsto run, not as from the
time of the provisional judicial decisionsuspendingthe implementationof the transferprocedure,but only as from the
time of the judicial decisionwhich rules on the meritsof the procedureand which is no longer suchas to preventits
implementation.

*
ref. from KammarrŠtten i Stockholm, Migrationsšverdomstolen, Sweden, 21 Jan. 2008

EU:C:2009:41
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-4/11!!

interpr. of  Reg. 343/2003 Dublin II Art. 3(2)

CJEU (GC) 14 Nov. 2013, C-4/11 Puid

*

Wherethe MS cannot be unawarethat systemicdeficienciesin the asylumprocedureand in the conditionsfor the
receptionof asylumseekersin theMemberStateinitially identifiedasresponsiblein accordancewith thecriteria (setout
in ChapterIII) of Dublin II providesubstantialgroundsfor believingthat theasylumseekerconcernedwouldfacea real
risk of beingsubjectedto inhumanor degradingtreatmentwithin themeaningof Art. 4 of theCharter,which is a matter
for the referring court to verify, the MS which is determiningthe MS responsibleis requirednot to transferthe asylum
seekerto the MS initially identified as responsibleand, subject to the exerciseof the right itself to examinethe
application,to continueto examinethecriteria setout in that chapter,in order to establishwhetheranotherMScanbe
identified as responsible in accordance with one of those criteria or, if it cannot, under Art. 13 of the Reg.
Conversely,in sucha situation,a finding that it is impossibleto transferan asylumseekerto theMSinitially identifiedas
responsibledoesnot in itself meanthat theMSwhichis determiningtheMSresponsibleis requireditself,underArt. 3(2)
of Dublin II, to examine the application for asylum.

*
ref. from Hessischer Verwaltungsgerichtshof, Germany, 5 Jan. 2011

EU:C:2013:740

AG 18 Apr. 2013 EU:C:201:244

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-338/21!!

interpr. of  Reg. 604/2013 Dublin III Art. 29(1)+29(2)+27(3)

CJEU 30 Mar. 2023, C-338/21 S., N. & S.

*

On the duration of the transfer time limit in Dublin III. Art. 29(1) and (2) must be interpreted as:
* not precludingnational legislationwhichprovidesthat thesubmissionof a requestfor reviewof a decisionrefusingto
grant a third-countrynationala residencepermitasa victim of trafficking in humanbeingsentailsthesuspensionof the
implementation of a previously adopted transfer decision concerning that third-country national,
but as
* precludingnational legislation which providesthat sucha suspensionentails the suspensionor interruption of the
period for the transfer of that third-country national.

*
ref. from Raad van State, Netherlands, 26 May 2021

EU:C:2023:269

AG 17 Nov. 2022 EU:C:2022:900

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-643/15!!

  C.Dec. 2015/1601 2nd Relocation scheme Art.

CJEU 6 Sep. 2017, C-643/15 Slovakia / Council (SK)

*

Council decision on relocation of asylum seekers is lawful.*

EU:C:2017:631

AG 26 July 2017 EU:C:2017:618

* joined cases: C-643/15 + C-647/15

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-392/22!!

interpr. of  Reg. 604/2013 Dublin III Art. 3

CJEU 29 Feb. 2024, C-392/22 X / Stscr. (NL)

*

TheCJEU rules that Art. 3(2) mustbe interpretedas meaningthat the fact that the MS responsiblefor examiningan
application for international protection has carried out pushbackswith respect to TCNs seeking to make such
applicationsat its borderandhasdetainedthemat its bordercontrol postsdoesnot in itself precludethetransferof that
TCN to that MS. Thetransferof that TCN to that MS must,however,be ruled out if thereare substantialgroundsfor
believing that he or she would, during his or her transfer or thereafter,face a real risk of being subjectedto such
practices,andthat thosepracticesare,dependingon thecircumstances,whichit is for thecompetentauthoritiesandany
court or tribunal whichmaybeseisedof an actionagainstthetransferdecisionto assess,capableof placingthat TCNin
so grave a situation of extremematerial poverty that it may be equatedwith the inhumanor degrading treatment
prohibited by Art. 4 of the Charter.
The Dublin Regulation must be interpreted in the light of Art. 4 of the Charter as meaning that:
- theMSwhichhassoughtto havean applicantfor internationalprotectiontakenbackby theMSresponsibleandwishes
to transfer that applicant to the latter MS must,beforeit can carry out that transfer,take into considerationall of the
informationprovidedto it by that applicant,in particular as regardsthe possibleexistenceof a real risk of inhumanor
degrading treatment, within the meaning of Art. 4 of the Charter, at the time of that transfer or thereafter;
- the MS wishing to carry out the transfer must cooperate in establishing the facts and/or verify the truth of those facts;
- that MSrefrain from carrying out that transferif thereare substantialgroundsfor believingthat thereis a real risk of
such treatment in the event of transfer;
- that MS may neverthelessseekto obtain individual guaranteesfrom the MS responsibleand, if suchguaranteesare
providedandappearto bebothcredibleandsufficientto rule out anyreal risk of inhumanor degradingtreatment,may
carry out that transfer.

*
ref. from Rechtbank Den Haag (zp Den Bosch), Netherlands, 15 June 2022

EU:C:2024:195

AG 13 July 2023 EU:C:2023:593
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-213/17!!

interpr. of  Reg. 604/2013 Dublin III Art. 17+18+23+24

CJEU 5 July 2018, C-213/17 X.

*

Art. 23(3)Dublin III mustbe interpretedasmeaningthat theMSin whicha newapplicationfor internationalprotection
has beenlodgedis responsiblefor examiningthat application whenno take back requesthas beenmadeby that MS
within theperiodslaid downin Article 23(2)of that regulation,eventhoughanotherMSwasresponsiblefor examining
applicationsfor internationalprotectionlodgedpreviouslyand the appealbroughtagainstthe rejectionof oneof those
applications was pending before a court of that other MS when those periods expired.
Article 18(2) Dublin III mustbe interpretedas meaningthat the makingby a MS of a takebackrequestin respectof a
third-countrynationalwho is stayingon its territory withouta residencedocumentdoesnot require that MS to suspend
its examinationof an appeal brought against the rejection of an application for international protection lodged
previously, and subsequently to terminate that examination in the event that the requested MS agrees to that request.
Article 24(5)Dublin III mustbeinterpretedasmeaningthat, in a situationsuchasthat at issuein themainproceedings,
a MSmakinga takebackrequeston thebasisof Article 24 of that regulation,following theexpiry, in therequestedMS,
of the periodslaid downin Article 23(2) thereof,is not requiredto inform the authoritiesof that requestedMS that an
appealbroughtagainsttherejectionof an applicationfor internationalprotectionlodgedpreviouslyis pendingbeforea
court of the requesting MS.
Article 17(1) and Article 24 Dublin III mustbe interpretedas meaningthat, in a situationsuchas that at issuein the
mainproceedingsat thetimethetransferdecisionwasmade,in whichan applicantfor internationalprotectionhasbeen
surrenderedby oneMSto anotherMSundera Europeanarrestwarrant andis stayingon theterritory of that secondMS
withouthavinglodgeda newapplicationfor internationalprotectionthere,that secondMSmayrequestthat first MSto
take back that applicant and is not required to decide to examine the application lodged by that applicant.

*
ref. from Rechtbank Den Haag (zp Amsterdam), Netherlands, 25 Apr. 2017

EU:C:2018:538

AG 13 June 2018 EU:C:2018:434

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-47/17!!

interpr. of  Reg. 604/2013 Dublin III Art. 21+22+23+25

CJEU (GC) 13 Nov. 2018, C-47/17 X.

*

Article 5(2) must be interpreted as meaningthat, in the course of the procedurefor determiningthe MS that is
responsiblefor processingan applicationfor internationalprotection,theMSwhichreceivesa takechargeor takeback
requestunderArticles21 and23 lodgedin oneof theMSsby a third-countrynationalor a statelessperson,which,after
makingthe necessarychecks,hasreplied in the negativeto that requestwithin the time limits laid downin Articles 22
and 25 and which, thereafter,receivesa re-examinationrequestunder Article 5(2) of Regulation(EC) No 1560/2003
(Applicationof Dublin Rules),mustendeavour,in thespirit of sincerecooperation,to reply to there-examinationrequest
within a period of two weeks.
WheretherequestedMSdoesnot reply within that periodof two weeksto there-examinationrequest,theadditional re-
examinationprocedureshall be definitively terminated,with the result that the requestingMemberStatemust,as from
the expiry of that period, be consideredto be responsiblefor the examinationof the application for international
protection,unlessit still hasavailableto it the timeneededto lodge,within themandatorytime limits laid downfor that
purpose in Article 21(1) and Article 23(2), a further take charge or take back request.

*

ref. from Rechtbank Den Haag (zp Haarlem), Netherlands, 1 Feb. 2017

EU:C:2018:900

AG 22 Mar. 2018 EU:C:2018:212

* joined cases: C-47/17 + C-48/17

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-458/24!!

5.3.2 CJEU pending cases on Responsibility Sharing

interpr. of  Reg. 604/2013 Dublin III Art. 3(2)+27(1)
CJEU C-458/24 Daraa

*

Does the determiningMS have to assumethat the MS responsibleunder Dublin III is not willing to receiveDublin
returneesif the Ministry of the Interior of the MS responsibledeclaresin writing that no Dublin returneesare being
received for the time being and if the MS responsible subsequently prevents the reception of Dublin returnees?
Doestherefusalof theMSresponsibleto receiveDublin returnees,takenin isolationandregardlessof anyresultingrisk
for thepurposesof art. 4 of theCharter,infringe subjectiverights of thepersonconcerned?Doesart. 27(1)of Dublin III
also provide for an effective remedy for such an infringement of subjective rights?

*
ref. from Verwaltungsgericht Sigmarinen, Germany,

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-790/23!!
interpr. of  Reg. 604/2013 Dublin III Art. 18(1)(d)
CJEU C-790/23 Qassioun

*

MustArt. 18(1)(d)beinterpretedasmeaningthat therejectionof an application,coversa situationin whicha temporary
residencedocumentbasedon the needfor protectionpreviouslygrantedto the personconcernedin Denmarkon his or
her applicationwasnot renewed,wherethedecisionnot to renewwasnot takenon theapplicationof that personbut by
the authority concerned of its own motion?

*
ref. from Korkein hallinto-oikeus, Finland, 21 Dec. 2023

Newsletter on European Asylum Issues Ð for JudgesNEAIS 2024/4 (Dec.) 167



N E A I S 2024/4
5.3.2: Responsibility Sharing: Jurisprudence: CJEU pending cases

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-560/23!!
interpr. of  Reg. 604/2013 Dublin III Art. 29(1)+29(2)
CJEU C-560/23 Tang

*

Are the time limit provisionsin Art. 29(1)and(2) to be interpretedasmeaningthat the time limit of six monthsis to run
from thefinal, substantivedecisionin thecase,in a situationwherean appellatebodyin therequestingMShasremitted
the transfer caseback to the competentauthority at first instance,which subsequentlymadea fresh transfer decision
morethansix monthsafter receiptof theacceptanceby theMSresponsible,includingwheretheremittal is basedon the
fact that the MS responsible,which had initially acceptedthe transfer, subsequentlydecidedto suspendall transfers
under the Dublin III Regulation,and wheresuspensiveeffecthas beengrantedas regardsthe removalof the person
concerned?

*
ref. from Flygtningen¾vnet, Denmark, 8 Sep. 2023

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-185/24!!
interpr. of  Reg. 604/2013 Dublin III Art. 3(2)
CJEU C-185/24 Tudmur a.o.

*

On the principle of interstate trust.*
* joined cases: C-185/24 + C-189/24

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2251428/10%22%5D%7D!!

5.3.3 ECtHR Judgments on Responsibility Sharing

no violation of ECHR: 3
ECtHR 15 Feb. 2015, 51428/10 A.M.E. v NL

*
No violation of ECHR art. 3 in case of transfer of the applicant to Italy under the Dublin Regulation.
Theapplicantwasa Somaliasylumseekerwho arrived in Italy in April 2009and wasgranteda residencepermit for
subsidiaryprotection,valid until August2012.In May 2009he left the Italian CARAreceptioncentreto which he had
beentransferred,and in October 2009 he applied for asylumin the Netherlandswhich requestedItaly to take the
applicantbackaccordingto theDublin Regulation.Whennotifiedof the intentionto transferhim to Italy, heappliedto
the ECtHR which issued a Rule 39 indication of his non-removal to Italy.
Referringto its previousjudgment(4 November2014,29217/12,Tarakhelv. SWI),the Court pointedto the situationof
asylumseekersas a particularly underprivilegedand vulnerablepopulationgroup in needof specialprotection.At the
sametime,theCourt reiteratedthat thecurrentsituationin Italy for asylumseekerscould in no waybecomparedto the
situationin Greeceat the time of the judgmentin M.S.S.v. Belgiumand Greece(21 January2011,30696/09),and the
structureandoverall situationof receptionarrangementsin Italy couldnot in themselvesact asa bar to all transfersof
asylum seekers to Italy.
As regards the applicantÕsindividual circumstances,the Court noted that he had deliberatelysoughtto misleadthe
Italian authoritiesby telling that hewasan adult in order to preventhis separationfrom thosewith whomhehadarrived
in Italy. Whereastheauthoritieswereentitledto rely on suchinformationgivenby claimantsthemselvesunlesstherewas
a flagrant disparity,theapplicantwasin anyeventto beconsideredan adult asylumseekerupontransferto Italy, asthe
validity of this residencepermit had expired and he would have to submit a fresh asylumrequestthere. Unlike the
applicantsin theTarakhelcase,theapplicantwasan ableyoungmanwith no dependents.Bearingin mindhowhehad
beentreatedby the Italian authorities,the applicant had not establishedthat his future prospects,whethermaterial,
physicalor psychological,disclosea sufficiently real and imminentrisk of hardshipsevereenoughto fall within the
scope of art. 3. The complaint was therefore rejected as manifestly ill-founded.

*

CE:ECHR:2015:0215JUD005142810

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2239350/13%22%5D%7D!!
no violation of ECHR: 3
ECtHR 30 June 2015, 39350/13 A.S. v CH

*
The applicant Syrian asylumseekerhad enteredSwitzerlandfrom Italy, and the Italian authorities had accepteda
requestthat he be takenbackunder the Dublin Regulation.However,the applicantappealedagainsttransfer to Italy,
arguing that he had beendiagnosedwith severepost-traumaticstressdisorderas a result of persecutionand torture in
Syria.
The ECtHR distinguishedthe presentcasefrom the judgmentin Tarakhel v. Switzerland(GC of 4 November2014,
29217/12),noting that the applicantwasnot at presentcritically ill. TheCourt consideredthat therewasno indication
that he, if returnedto Italy, would not receiveappropriatepsychologicaltreatmentand would not haveaccessto anti-
depressantsof the kind he was currently receiving. Therefore, the case did not disclose such very exceptional
circumstancesas would be requiredfor consideringthe removalto be in violation of art. 3. TheCourt further rejected
the applicantÕsclaim that his transfer to Italy would violate art. 8 by severinghis relationshipwith his sistersliving in
Switzerland.

*

CE:ECHR:2015:0630JUD003935013
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2254000/11%22%5D%7D!!
no violation of ECHR: 3
ECtHR 17 Nov. 2015, 54000/11 A.T.H. v NL

*
Theapplicantwasan Eritrean asylumseekercomplainingthat her transferto Italy underthe Dublin Regulationwould
violatearts.2 and3. Shehada minor daughterandhadpreviouslybeengrantedsubsidiaryprotectionin Italy, but dueto
destitutionand lack of material assistanceshehad left for the Netherlandswhereshehad beendiagnosedwith HIV.
Given that the validity of her Italian residencepermit had expired,the Court observedthat the applicant was to be
consideredas an asylumseekerupon return to Italy. Reiterating its findings in Tarakhel v. Switzerland(GC of 4
November2014,29217/12),and again referring to the Italian circular letter of 8 June2015, the Court also quoteda
previousletter from theItalian Ministry of Interior assuringthat this family groupwouldbeaccommodatedin a manner
adapted to the childÕs age and detailing a reception project regarding the transfer of the applicant and her child.
Further noting that theapplicanthadnot providedanydetailedinformationabouther currentstateof health,treatment
or whethertransfer to Italy would haveconsequencesfor her health, and that the Italian authorities had duly been
informedabouther individual circumstances,the Court did not find it establishedthat shewould haveno accessto the
treatmentrequired.In thelight of thesefacts,theCourt did not find it demonstratedthat her futureprospects,if returned
to Italy with her child, weredisclosinga sufficientlyreal and imminentrisk of hardshipsevereenoughto fall within the
scopeof art. 3. TheCourt also foundno basison which it couldbeassumedthat theapplicantwouldnot haveaccessto
the available resources in Italy for an asylum seeking single mother with a minor child.

*

CE:ECHR:2015:1117JUD005400011

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2279480/13%22%5D%7D!!
no violation of ECHR: 3
ECtHR 30 May 2017, 79480/13 E.T. and N.T. v. CH

Also v. Italy
*
*

Theapplicantswerean Eritrean womanandher son.Thewomanhadbeenrecognisedasa refugeein Italy in 2007,but
dueto unemploymentandlack of housingmovedon to Switzerlandin 2009.Hereshegavebirth to her son,andtheywere
bothremovedto Italy. Havingappliedfor asylumin Norway,theywerereturnedto Italy in 2011,andlater that yearshe
again traveled to Switzerland where her asylum request was dismissed in 2013.
The applicant complainedthat shewould be subjectedto inhumanand degradingtreatmentif returnedto Italy. The
Court, however,referred to a note from the Italian Ministry of the Interior, confirming that the applicantswould be
accommodatedasa single-parentfamily in a receptionfacility belongingto theSPRARnetwork,and to theentitlements
for recognisedrefugeesunderItalian domesticlaw. It foundthat theapplicantshadnot demonstratedthat their prospects
on return to Italy, whetherfrom a material, physical or psychologicalperspective,discloseda sufficiently real and
imminentrisk of hardshipsevereenoughto fall within the scopeof art. 3. The complaintwas thereforerejectedas
manifestly ill-founded.

*

CE:ECHR:2017:0530JUD007948013

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2267981/16%22%5D%7D!!
no violation of ECHR: 3
ECtHR 15 May 2018, 67981/16 H. a.o. v. SWI

*
Application under ECHR art. 3 concerningDublin transfer to Italy rejected.The applicantswere an asylumseeking
family from theCentralAfrican RepublicwhomtheSwissauthoritieshaddecidedto transferto Italy undertheDublin III
Regulation.Themotherhad beendiagnosedwith HIV for which shereceivedmedication,and her new-bornchild was
providedwith HIV prophylactics.While the Italian authoritieshadconfirmedthe transferand theplan to accommodate
the applicantsin a family unit in a SPRARcentrein accordancewith the circular letter of 8 June2015,the applicants
requestedindividual and specific assurancesfrom the Italian authorities concerning their reception in a manner
appropriate to the childrenÕs age and consonant with the specific health conditions.
Referringto its case-lawsubsequentto the judgmentin Tarakhelv. Switzerland(GC of 4 November2014,29217/12)the
Court held that althoughsuchassuranceswerenot alwayscompliedwith in practice,therewasno indication that the
Italian authoritieswould fail to honour their assuranceto accommodatethe applicantsin a SPRARreceptioncentre
designedfor familieswith minor children.TheCourt further observedthat the motherÕshealthwasstable,and that the
Swissauthoritieswould give her a sufficientquantityof medicationand that the Italian authoritieshad beeninformed
about her state of health and medication needsand confirmed the availability of the necessarytreatment and
examinations of her and the child. Thus, the application under art. 3 was considered manifestly ill-founded.

*

CE:ECHR:2018:0515JUD006798116

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2213337/19%22%5D%7D!!
violation of ECHR: 3
ECtHR 15 Oct. 2024, 13337/19 H.T. v DE

Case also against Greece
*
*

Violation of art. 3 in its proceduralaspectby GermanyÕsimmediateremovalof a Syrianasylumseekerto Greeceundera
bilateral administrativearrangement.Therehadbeena lack of individualisedrisk assessmentby theGermanauthorities
and no individual assurance.The applicantÕsdetentionconditions in Greececonstituteda violation of art. 3 in its
substantive aspect.

*

New CE:ECHR:2024:1015JUD001333719
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2221459/14%22%5D%7D!!
no violation of ECHR: 3
ECtHR 3 Nov. 2015, 21459/14 J.A. a.o. v NL

*
Theapplicationconcernedtransferof an Iranian womanand her two daughters,born in 1996and 1998,to Italy under
theDublin Regulation.Theycomplainedthat thetransferwouldbecontraryto art. 3, dueto badliving conditionsin Italy
as well as the mental health condition of the mother and the interests of her children.
TheECtHRreiteratedits findings in Tarakhelv. Switzerland(GC of 4 November2014,29217/12)and consideredthe
applicantsÕsituationasa singlemotherwith two daughtersof 16 and18 yearsof ageasoneof therelevantfactorsto be
taken into account under art. 3.
TheCourt notedthat the Italian authoritieshadbeenduly informedabouttheapplicantsÕfamily situationaswell as the
fact that the motherwould be escortedin order to avert the risk of suicide.It further noteda circular letter of 8 June
2015 from the Dublin Unit of the Italian Ministry of Interior according to which families with small children upon
transferwouldbeplacedin 161earmarkedplacesin 29 specificSPRARprojects.TheCourt did not find it demonstrated
that the applicantswould be unableto benefitfrom sucha placeuponarrival in Italy. Theapplicantswerefurther held
not to havedemonstratedthat their future prospects,if returnedto Italy as a family, weredisclosinga sufficientlyreal
and imminent risk of hardship severe enough to fall within the scope of art. 3.

*

CE:ECHR:2015:1103JUD002145914

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%227149/12%22%5D%7D!!
no violation of ECHR: 3
ECtHR 2 June 2015, 7149/12 K.O.J. v NL

*
Theapplicationconcernedtransferof an asylumseekerto Italy undertheDublin Regulation.Asshehadbeengrantedan
asylum-based residence permit, the Court decided to strike the application out of the list of cases.

*

CE:ECHR:2015:0602JUD000714912

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2232733/08%22%5D%7D!!
no violation of ECHR: 3+13
ECtHR 2 Dec. 2008, 32733/08 K.R.S. v UK

*
Basedon theprinciple of intra-communitytrust, it mustbepresumedthat a MSwill complywith its obligations.In order
to reversethat presumptiontheapplicantmustdemonstratein concretothat thereis a real risk of his beingsubjectedto
treatment contrary to Article 3 of the Convention in the country to which he is being removed.

*

CE:ECHR:2008:1202JUD003273308

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2215297/09%22%5D%7D!!
violation of ECHR: 3+5
ECtHR 13 Dec. 2011, 15297/09 Kanagaratnam v. BEL

*
The applicantsÐ a motherand her three children Ð are Sri Lankannationalsof Tamil origin. In January2009 the
mother,accompaniedby her children,arrived at the Belgianborder and appliedfor asylumand subsidiaryprotection.
TheBelgianauthoritiesdecidedto refusethementryandreturn them,on thegroundthat themotherwasin possessionof
a falsepassport.Thesameday, theAliensOfficedecidedto placethe family in a closedtransit centrefor illegal aliens,
pendingprocessingof their asylumapplication.Thefamily subsequentlyappliedto thecourtsto bereleased,but without
success.In February 2009 the authoritiesrefusedthe applicantsasylumand subsidiaryprotectionon the ground that
someof the mother'sstatementsconcerningthe risk in Sri Lanka lackedcredibility. After havingbeeninformedof the
decisionto return themto Congo,thefirst applicantsoughta temporarymeasure,fearingthat shewouldbesubjectedto
inhuman treatment were she to be returned to Congo and, subsequently, to Sri Lanka.
On 20 March 2009 the ECtHR decidedto suspendthe familyÕsreturn until 20 April 2009, which, after the familyÕs
refusal to board the plane, was extendedby one month. The family remainedin detentionpendingtheir return, in
accordancewith national legislation. The Aliens Office again decidedto refusethe family entry into Belgiumand to
return them to Congo and the familyÕsdetentionin the closedcentre was extended.After having again applied for
release,the family was finally releasedfollowing a decisionof the AliensOffice takenon 4 May 2009,after a second
asylumapplicationhad beenmadeon 23 March 2009and wasunderconsideration.Having regard to the fact that the
applicantshad beenreleasedand that theycould not be removedpendingthe outcomeof their asylumapplication,the
temporarymeasuresuspendingtheir removalwaslifted on 18 May 2009.In September2009themotherandher children
were granted refugee status.

*

CE:ECHR:2011:1213JUD001529709

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2230696/09%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 21 Jan. 2011, 30696/09 M.S.S. v BE

*
A deportingStateis responsibleunderart. 3 ECHRfor the foreseeableconsequencesof the deportationof an asylum
seekerto another EU MS, even if the deportation is being decidedin accordancewith the Dublin Regulation; the
responsibilityof the deportingStatecomprisesnot only the risk of indirect refoulementby way of further deportationto
risk of ill-treatmentin thecountryof origin, but alsotheconditionsin thereceivingMSif it is foreseeablethat theasylum
seeker may there be exposed to treatment contrary to Art. 3.

*

CE:ECHR:2011:0121JUD003069609

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2230696/09%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 21 Jan. 2011, 30696/09 M.S.S. v BE

*
A deportingStateis responsibleunderart. 3 ECHRfor the foreseeableconsequencesof the deportationof an asylum
seekerto another EU MS, even if the deportation is being decidedin accordancewith the Dublin Regulation; the
responsibilityof the deportingStatecomprisesnot only the risk of indirect refoulementby way of further deportationto
risk of ill-treatmentin thecountryof origin, but alsotheconditionsin thereceivingMSif it is foreseeablethat theasylum
seeker may there be exposed to treatment contrary to Art. 3.

*

CE:ECHR:2011:0121JUD003069609
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2230696/09%22%5D%7D!!
violation of ECHR: 3+13
ECtHR 21 Jan. 2011, 30696/09 M.S.S. v BE

*
A deportingStateis responsibleunderart. 3 ECHRfor the foreseeableconsequencesof the deportationof an asylum
seekerto another EU MS, even if the deportation is being decidedin accordancewith the Dublin Regulation; the
responsibilityof the deportingStatecomprisesnot only the risk of indirect refoulementby way of further deportationto
risk of ill-treatmentin thecountryof origin, but alsotheconditionsin thereceivingMSif it is foreseeablethat theasylum
seeker may there be exposed to treatment contrary to Art. 3.

*

CE:ECHR:2011:0121JUD003069609

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2246595/19%22%5D%7D!!

interpr. of ECHR: 3

ECtHR 23 Mar. 2021, 46595/19 M.T. v NL

*
Theapplicationconcernsan Eritrean family consistingof a single,widowed,mother(the applicant)and two children
aged6 and(almost)4. TheapplicantÕsasylumapplicationwasnot takenup for considerationby theDutchauthoritiesas
it was foundthat the Italian authoritieswereresponsiblefor the processingof that applicationpursuantto the Dublin
Regulation.It washeld that the entry into force of the newItalian Law (No. 132/2018,the so-called ÒSalviniDecreeÓ)
did not lead to the conclusionthat the asylumproceedingsand receptionconditionsin Italy were affectedby such
systemic shortcomings that reliance could no longer be placed on the principle of mutual interstate trust.

*

CE:ECHR:2021:0323JUD004659519

AG 23 Mar. 2021

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2227725/10%22%5D%7D!!
no violation of ECHR: 3+13
ECtHR 2 Apr. 2013, 27725/10 Mohammed Hussein v NL

*
Thecaseconcernsthependingreturn of a Somaliasylumseekerandher two childrenfrom theNetherlandsto Italy under
the Dublin Regulation.It is markedby discrepanciesin issuesof central importancebetweenthe applicantÕsinitial
complaintthat shehadnot beenenabledto apply for asylumin Italy, hadnot beenprovidedwith receptionfacilities for
asylumseekers,andhadbeenforcedto live on thestreetsin Italy, andher subsequentinformationto theECtHR.Thus,in
her responseto the factssubmittedby the Italian Governmentto the ECtHRsheadmittedthat shehad beengranteda
residencepermit for subsidiaryprotectionin Italy, and that shehad beenprovidedwith receptionfacilities, including
medical care, during her stay in Italy.
Upholdingits generalprinciplesof interpretationof ECHRart. 3, the Court reiteratedthat the merefact of return to a
countrywhereoneÕseconomicpositionwill beworsethan in theexpellingStateis not sufficientto meetthe thresholdof
ill-treatmentproscribedby art. 3. Alienssubjectto expulsioncannotin principle claim any right to remain in order to
continueto benefitfrom medical,socialor otherformsof assistanceprovidedby theexpellingState,absentexceptionally
compelling humanitarian grounds against removal.
Whilethegeneralsituationandliving conditionsin Italy of asylumseekers,acceptedrefugeesandotherpersonsgranted
residencefor international protectionmay disclosesomeshortcomings,the Court held that it had not beenshownto
disclosea systemicfailure to provide supportor facilities catering for asylumseekersas membersof a particularly
vulnerablegroupaswasthecasein M.S.S.v. BelgiumandGreece(21 January2011,30696/09).TheCourt further noted
that theapplicantÕsrequestfor protectionin Italy hadbeenprocessedwithin five months,that accommodationhadbeen
madeavailable to her along with accessto healthcare and other facilities, and that shehad beengranteda residence
permit entitling her to a travel document,to work, and to benefitfrom the generalschemesfor social assistance,health
care,socialhousingandeducationunderItalian law. Astheapplicanthadfailed to showthat sheandher childrenwould
not benefit from the samesupportagain if returnedto Italy, her complaintsunder ECHR art. 3 againstItaly and the
Netherlands were considered manifestly ill-founded, and therefore inadmissible.

*

CE:ECHR:2013:0402JUD002772510

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%225888/10%22%5D%7D!!
no violation of ECHR: 3
ECtHR 14 Mar. 2017, 5888/10 Mucalim v NL

*
The applicant Somali asylumseekerhad complainedthat he would be subjectedto inhumandetentionconditionsif
returnedto Malta undertheDublin Regulation,andto theperils of war if senton from Malta to Somalia.As it appeared
that theapplicanthadbeengrantedsubsidiaryprotectionin Malta, therisk of refoulementto Somaliawasfoundto have
beenremoved.For the samereason,the Court consideredany disputeaboutthe conditionsof detentionin immigration
context to be moot.

*

CE:ECHR:2017:0314JUD000588810
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https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2215636/16%22%5D%7D!!
no violation of ECHR: 3
ECtHR 28 June 2016, 15636/16 N.A. a.o. v DK

*
TheDanishasylumauthoritieshad decidedto transferan asylumseekingSomaliwomanand her two children,born in
2014 and 2015, to Italy. The decisionhad beentakenwithout having obtainedin advancean individual guaranteein
accordancewith thecriteria setout in Tarakhelv. Switzerland(GC of 4 November2014,29217/12),andwith reference
to thecircular letter of 8 June2015from theDublin Unit of the Italian Ministry of Interior settingout thenewpolicy on
transfersto Italy of familieswith smallchildren,earmarkinga total of 161placesin centresundertheSPRARsystemfor
such families.
TheCourt acceptedthat for efficiencyreasonstheItalian authoritiescannotbeexpectedto keepopenandunoccupiedfor
an extendedperiodof timeplacesin specificreceptionandaccommodationcentresreservedfor asylumseekersawaiting
transferto Italy and that, for this reason,oncea guaranteeof placementin a receptioncentrehasbeenreceivedby the
MemberStaterequestingtransfer,the transfershouldtakeplaceasquicklyaspractically possible.TheCourt notedthat
the transfer decision was basedon the circular letter of 8 June 2015 and ItalyÕssubsequentassuranceson the
appropriate standard of its reception capacity at a meetingof the EU Dublin Contact Committee.It was thus a
prerequisitefor theapplicantsÕremovalto Italy that theywouldbeaccommodatedin oneof thesaid receptionfacilities
earmarkedfor families with minor children, that thosefacilities satisfiedthe requirementsof suitableaccommodation
that could be inferred from Tarakheland that the Italian governmentwould be notified of the applicantsÕparticular
needs before the removal.
Againstthis background,theCourt did not find that theapplicanthaddemonstratedthat her futureprospects,if returned
to Italy with her children, whetherfrom a material, physicalor psychologicalperspective,discloseda sufficientlyreal
and imminent risk of hardship severe enough to fall within the scope of art. 3.

*

CE:ECHR:2016:0628JUD001563616

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2250165/14%22%5D%7D!!
no violation of Switzerland: 3
ECtHR 7 July 2015, 50165/14 T.A. a.o. v CH

*
Theapplicationconcernedtransferof asylumseekersto Italy undertheDublin Regulation.As theSwissauthoritieshad
decided to examine the applications themselves, the Court decided to strike the application out of the list of cases.

*

CE:ECHR:2015:0707JUD005016514

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2243844/98%22%5D%7D!!
no violation of ECHR: 3+13
ECtHR 7 Mar. 2000, 43844/98 T.I. v UK

*
The Court consideredthat indirect removal to an intermediarycountry,which was also a ContractingParty, left the
responsibilityof the transferringStateintact. Subsequently,the transferringStatewasrequirednot to deporta person
wheresubstantialgroundshadbeenshownfor believingthat thepersonin question,if expelled,wouldfacea real risk of
beingsubjectedto treatmentcontrary to Art 3 in the receivingcountry.In this casetheCourt consideredthat therewas
no reasonto believethat Germanywouldhavefailed to honourits obligationsunderArt 3 of theConventionandprotect
theapplicantfrom removalto Sri Lankaif hesubmittedcredibleargumentsdemonstratingthat heriskedill-treatmentin
that country.

*

CE:ECHR:2000:0307JUD004384498

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2229217/12%22%5D%7D!!
violation of ECHR: 3+13
ECtHR (GC) 4 Nov. 2014, 29217/12 Tarakhel v CH

*
Theapplicantswerean Afghanfamily with six minor children who had enteredItaly and appliedfor asylum.Here they
had been transferred to a receptioncentre where they consideredthe conditionspoor, particularly due to lack of
appropriatesanitation facilities, lack of privacy and a climate of violence.Having travelled on to Switzerland,their
transferundertheDublin Regulationwastacitly acceptedby Italy, andtheycomplainedto theCourt that suchtransferto
Italy in the absence of individual guarantees would be in violation of the ECHR.
Whiletheoverall situationof theItalian receptionsystemcouldnot act asa bar to all transfersof asylumseekersto Italy,
theECtHRnotedtheinsufficientcapacityof thereceptionsystemfor asylumseekersin Italy, causingtherisk of beingleft
without accommodationor accommodatedin overcrowdedfacilities without any privacy, or evenin insalubriousor
violent conditions.In this connectionthe court did not apply the ÔsystemicfailureÕtest introducedin somedecisionsin
2013.TheCourt reiteratedthat asylumseekersas a particularly underprivilegedand vulnerablegroup require special
protectionunderart. 3, andemphasisedthat this requirementis particularly importantwhenthepersonsconcernedare
children, in view of the specificneedsand extremevulnerability of children seekingasylum.This appliesevenwhenthe
childrenseekingasylumare accompaniedby their parents.Receptionconditionsfor childrenmustthereforebeadapted
to their age in order to ensurethat thoseconditionsdo not createa situation of stressand anxietywith particularly
traumaticconsequences,as the conditionswould otherwiseattain the thresholdof severityrequiredto comewithin the
scope of art. 3. Although certain indications had been given from the Italian authorities about the prospective
accommodationof theapplicantsupontransferto Italy undertheDublin Regulation,theCourt held that, in theabsence
of detailed and reliable information concerning the specific facility, the physical reception conditions and the
preservationof the family unit, the Swissauthoritiesdid not possesssufficientassurancesthat the applicantswould be
taken charge of in a manner adapted to the age of the children.

*

CE:ECHR:2014:1104JUD002921712

https://hudoc.echr.coe.int/eng#%7B%22appno%22:%5B%2248062/19%22%5D%7D!!
no violation of ECHR: 3
ECtHR 5 May 2022, 48062/19 V.A. a.o. v IT

inadmissible
*
*

The applicantscomplainedthat their transfer from the Netherlandsto Italy under the Dublin Regulationwould be in
breachof Art. 3 of theConventionbecauseof a lack of accessto rights asbeneficiariesof internationalprotection.The
Dutch Governmentinformed the Court that the deadlinefor the transfer of the applicantsto Italy had expired, that
therefore the applicantsÕ request for international protection would be considered in the Dutch asylum procedure.

*

CE:ECHR:2022:0505JUD004806219
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/64/D/742/2016&Lang=E

5.3.4 CtAT Views on Responsibility Sharing

violation of CAT: 3
CtAT 3 Aug. 2018, CAT/C/64/D/742/2016 A.N. v CH

*
It is thefirst timetheCommitteeruleson thespecificcontentof a torture victimÕsright to rehabilitation in thecontextof
Dublin expulsionproceedings,finding violations of Articles 3, 14 and 16. The expulsionof an Eritrean national by
Switzerlandto Italy undertheDublin Regulationwouldviolate theCATby deprivinghim of thenecessaryconditionsfor
his rehabilitation as a torture survivor. In its decision,the Committeefound that the Swissauthoritieshad Òfailedto
sufficientlyand individually assessthe complainantÕspersonalexperienceas a victim of torture and the foreseeable
consequencesof forcibly returning him to Italy (par. 8.8).ÓThe Committeealso recalls (par. 8.9) that according to
GeneralComment2, theobligation to preventill-treatmentoverlapswith and is largely congruentwith theobligation to
prevent torture and that, in practice, the definitional threshold between ill-treatment and torture is often not clear.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/65/D/758/2016&Lang=E
violation of CAT: 3+14+16
CtAT 6 Dec. 2018, CAT/C/65/D/758/2016 Harun v CH

*
Thetransferby Switzerlandof an EthiopiannationalundertheDublin Regulationto Italy, wouldviolateart. 3 CAT.Mr.
Harun lived in Italy for threeyearsandthenwentto Norway,wherehereceivedintensivemedicalcareimmediatelyafter
his arrival dueto his poor health.Switzerlandrecognizestheseriousnessof thehealthproblems,documentedby various
medicalreports.Thecomplainantstatesthat becauseof thelack of shelterandmedicalandpsychiatricspecialisthelp in
Italy, it will be impossiblefor him to berehabilitatedasa torture victim (cf. CAT3 August2018,CAT/C/64/D/742/2016,
A.N. v. Swi). Switzerlanddid not at any time take into accountthat Italy had alreadygivenguaranteesto Norwayand
that no measurewastakento ensurethat mr. Harun,asa torture victim,wouldhaveaccessto rehabilitationfacilities. In
light of this, Switzerlanddid not examinein an individual and sufficientlyprofoundway the personalexperienceof the
complainant as a victim of torture and the foreseeable consequences of his forced return to Italy.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/65/D/811/2017&Lang=E
violation of CAT: 3+16
CtAT 7 Dec. 2018, CAT/C/65/D/811/2017 M.G. v CH

*
Effective remedy.Expulsion to Eritrea would constitute a breach of Art. 3 CAT. There are inconsistenciesand
contradictionsin thestatementsof theapplicant,but hehasnot receivedlegal assistance.He hasalsonot beenheardin
his mothertonguedespitehis explicit request.The Swissauthoritiesbasedtheir reasoningalso on the absenceof the
authenticityof the documentssubmittedwithout taking measuresto verify authenticity.Moreover,the condition of the
(high) legal costs,while theapplicantwasin a precariousfinancial situation,hasdeprivedhim of theopportunityto go
to court to have his appeal examined.In this case(also with a view to the report of 25 June 2018 by the Special
Rapporteuron thehumanrights situationin Eritrea), theabsenceof an effective,independentandunbiasedinvestigation
of the decision to expel the applicant constitutes a violation of the obligation under art. 3 CAT.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CAT/C/79/D/1096/2021&Lang=E
no violation of CAT: 3
CtAT 9 May 2024, CAT/C/79/D/1096/2021 N.A. v CH

*
An Afghannational fleesvia Iran and Turkye,to Romania,wherehe applies for asylum.He had to stay in a metal
containerwithout a bed,furniture or toilet, and he is severelybeaten.Subsequentlyhe wastakento a receptioncentre
wherehewasthreatenedwith expulsionto Serbia.A.N.traveledto Italy andto Switzerlandwhereheappliedfor asylum.
SwitzerlandrequestsRomaniato takeA.N.backundertheDublin III regulation,whichRomaniaaccepts.Theargument
that the expulsionto Romaniawould violate art 3 CAT becauseRomaniahas systemicdeficienciesin its asylumand
reception system is not accepted by Swiss courts.
TheCtATrefersa.o. to theadoptedviewof theHumanRightsCommitteeof theICCPRin Jasinv Denmark(2360/2014)
in a similar caseregardinga Dublin transfer,andto ECtHR21 Jan2011,in M.S.S.v BelgiumandGreece.In its viewin
this case,theCtATstatesthat thereis not sufficientevidenceprovidedby thecomplainantin supportof his allegationsof
torture and ill-treatment by the Romanian police.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/86/D/83/2019&Lang=E!!

5.3.5 CtRC Views on Responsibility Sharing

violation of CRC: 3+19
CtRC 4 Feb. 2021, CRC/C/86/D/83/2019 R.H.M. v DK

*
Theauthor is a Somalimotherwho submitsa complainton behalfof her daughterwho wasborn in Denmarkin March
2016.ThemotherhadenteredDenmarkin 2013,appliedfor asylum,andwasgranteda residencepermit.Shegavebirth
to 2 children in Denmarkwho wereboth granteda residencepermit. In 2018,the Danishauthoritiesdecidedto revoke
her and her childrenÕsresidencepermit. Shefiled on behalfof her daughtera newasylumapplicationstatingthat she
feared for genital mutilation of her daughter if returned to Somalia.
TheCtRCrecalls that theCommitteeon theEliminationof DiscriminationagainstWomenandtheCtRCbothconcluded
in GeneralComment18 that femalegenital mutilation mayhavevarious immediateor long-termhealthconsequences.
TheCommitteesrecommendthat the legislationand policies relating to immigrationand asylumshouldrecognizethe
risk of beingsubjectedto harmful practicesor beingpersecutedas a result of suchpracticesas a groundfor granting
asylum.
Although the practice of femalegenital mutilation appearsto havedeclinedin Somalia,the practice is still deeply
engrained in Somali society.
The Committeethereforeconcludesthat Denmarkfailed to considerthe bestinterestsof the child whenassessingthe
allegedrisk of the authorÕsdaughterbeing subjectedto femalegenital mutilation if deportedto Somaliaand to take
proper safeguards to ensure the childÕs well-being upon return.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CRC/C/85/D/56/2018&Lang=E!!
violation of CRC: 3+12
CtRC 28 Sep. 2020, CRC/C/85/D/56/2018 V.A. v CH

*
Thecomplainantis an an Azerbaijaninational born in 1986.Shesubmitsthe communicationon behalfof her two sons
both Azerbaijaninationals.Sheand her husbandare journalistsand ownersof a newspaper.In March 2017they fled
Azerbaijanwith their sonsasthesituationfacingoppositionjournalistsin Azerbaijanwasbecomingincreasinglycritical
andthe life of theauthorÕshusbandwasseriouslyin danger.Thefamily appliedfor asylumin Kreuzlingen,Switzerland.
Theyweretransferredto a guesthousein Bellinzona.In the absenceof interpreters,their communicationwith officials
wasalmostnon-existent.However,the family receivedthe supportof threelocal NGOs.Theaccommodationconditions
and the linguistic isolationhadrepercussionson thementalandphysicalwell-beingof the family members:depressions
and domesticviolence.In November2017, following a seven-monthwait for the secondasylumhearing, the family
reluctantlyagreedto withdraw its asylumclaim and to be voluntarily repatriated.Sincethe authorÕsfather-in-lawhad
bribed the Azerbaijani police to ensure that his son would not be incarcerated on return. Thus the family left Switzerland.
However,thehusbandwasarrestedin 2018andimprisoned.Shewasadvisedto leave- again- thecountrywith her two
children.Thesmugglerhad obtainedItalian visa for Switzerland.So,the mothertravelledon thesevisa to Switzerland
and immediatelyapplied for asylum.Basedon the Italian origin of the visa the Swissauthoritiesclaimed(under the
Dublin Regulation)that the family had to be transferredto Italy. This causedpanic attacksas a result of which the
removalfrom Switzerlandto Italy couldnot becarried out. Thepoliceabandonedtheauthorandher childrenat Zurich
airport, with no money, and told them to Òmake their own way backÓ.
As the authoritiesdid not take into considerationthe traumaexperiencedby the children, including twice fleeing their
countryof origin, onceby passingthrougha third country,oncereturning to their countryof birth, andanotherattempt
underverytraumaticconditions,theCommitteeis of theview that thenationalauthoritieshavenot shownduediligence
in assessing the best interests of the children.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/123/D/2575/2015&Lang=E

5.3.6 HRC Views on Responsibility Sharing

violation of ICCPR: 7
HRC 13 July 2018, ICCPR/C/123/D/2575/2015 Bayush A. Araya v DK

*
TheEritrean applicantwasgrantedsubsidiaryprotectionin Italy. After receivingher residencepermit,shehadto live in
extremelyprecarious and insecure conditions for several years. The residencepermit expired after three years.
Subsequently,she movedto Denmarkwhere her baby was born, and applied again for asylum.This experienceis
unfortunatelycomparableto thatof othercasesthat theCommitteehashadto consider.Theauthorwouldbeparticularly
vulnerableif shewereto return to Italy as a singlemotherof a small child born in Denmark,with real and foreseeable
risks to their healthand lives and without beingable to rely on the protectionof the Italian authorities.TheCommittee
considersthat the removal of the author and her son to Italy in her particular circumstancesand without the
aforementioned assurances would amount to a violation of article 7 of the Covenant by the State party.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/121/D/2770/2016&Lang=E
violation of ICCPR: 7+24
HRC 7 Nov. 2017, ICCPR/C/121/D/2770/2016 O.A. v DK

*
Thecaseconcerneda Syriannationalwhoappliedfor asylumin Greecein 2015andwhobecamehomelessandlived on
the streetsfor about two monthsafter seekingsupportfrom the Greekauthoritieswithout success.The HumanRights
Committeenoted that several reports indicate that peoplegranted refugeestatus in Greeceare not provided with
accommodationby thelocal authorities.In particular, it tookinto accountreportssuchastheUNHCRRecommendations
for Greecein 2017accordingto whichthetreatmentof certaincategoriesof vulnerablepersons,suchasunaccompanied
minors,is inadequate.Finally, the Committeeconsideredthat the applicantÕsinconsistencieswith regard to his agedid
not exemptDenmarkfrom takingotherreasonablemeasuresto removedoubtsconcerninghis ageandhis right to obtain
thespecialmeasuresof protectionthat wouldhavebeenavailablefor a minor, includingtakinginto accountinformation
regardingtheconditionsof receptionof migrantminorsin Greece.Therefore,it foundthat theapplicantÕsdeportationto
Greece,withouttakingsuchspecialmeasuresandreviewingtheapplicantÕsclaim,wouldviolatehis rights underArticles
7 and 24 ICCPR.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/118/D/2608/2015&Lang=E
violation of ICCPR: 7
HRC 15 Dec. 2016, ICCPR/C/118/D/2608/2015 R.A.A. & M. v DK

*
Authorsof thecomplaintare a Syriancouple.Theauthorsallegethat their deportation(underDublin) from Denmarkto
Bulgaria will put themat risk of inhumanand degrading treatment, as theywould facehomelessness,destitution,lack
of access to health care and to personal safety.
The Committeeconsiders, however, that the State partyÕsconclusion did not adequately take into accountthe
information provided by the authors, based on their own personal experience that, despite being granted a
residencepermit in Bulgaria, they facedintolerable living conditions there. In that connection, the Committee
notesthat the Stateparty doesnot explain how, in case of a return to Bulgaria, the residencepermits would
protect them, in particular as regards the accessto the medical treatmentsthat the maleauthorneeds,andfrom
thehardshipanddestitutionwhichtheyhavealreadyexperiencedin Bulgaria,andwouldnowalsoaffecttheir baby.The
Human Rights Committeeconsiders that, in these particular circumstances,the removal from Denmarkof the
authors and  their  child to Bulgaria, without  proper  assurances, would amount to a violation of article 7 ICCPR.

*
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https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/114/D/2360/2014&Lang=E
violation of ICCPR: 7
HRC 22 July 2015, ICCPR/C/114/D/2360/2014 Warda Osman Jasin v DK

*
Author of the complaintis a singleSomalimotherwith threesmall children. Theauthor allegesthat their deportation
(under Dublin) from Denmarkto Italy will put themat risk of inhumanand degrading treatment.The Committee
recalls that Statesparties need to givesufficient weightto thereal andpersonalrisk a personmightfaceif deported.
TheStateparty hasfailed to devotesufficientanalysisto thepersonalexperienceand to the foreseeableconsequences
of her forcible return to Italy, and has failed to considerseekingfrom Italy a properassurancethat theauthorand
her three minor children would be receivedin conditionscompatiblewith their statusas asylumseekersentitled to
temporaryprotection and therequirementsof article 7 of the Covenant,by requestingfrom Italy to undertakethat:
(i) theauthorandher childrenÕsresidencepermitswouldberenewedandthat theywouldnot bedeportedfrom Italy; and
(ii) that they would be receivedin Italy in conditionsadaptedto their ageand vulnerablestatus,which would enable
them to remain in Italy.
The HumanRightsCommitteeis of theviewthat thedeportationfrom Denmarkof theSomaliwomanandher childrento
Italy would violate their rights under article 7 ICCPR.

*

https://daccess-ods.un.org/access.nsf/Get?OpenAgent&DS=CCPR/C/114/D/2360/2014&Lang=E
violation of ICCPR: 7
HRC 22 July 2015, ICCPR/C/114/D/2360/2014 Warda Osman Jasin v DK

*
Author of the complaintis a singleSomalimotherwith threesmall children. Theauthor allegesthat their deportation
(under Dublin) from Denmarkto Italy will put themat risk of inhumanand degrading treatment.The Committee
recalls that Statesparties need to givesufficient weightto thereal andpersonalrisk a personmightfaceif deported.
TheStateparty hasfailed to devotesufficientanalysisto thepersonalexperienceand to the foreseeableconsequences
of her forcible return to Italy, and has failed to considerseekingfrom Italy a properassurancethat theauthorand
her three minor children would be receivedin conditionscompatiblewith their statusas asylumseekersentitled to
temporaryprotection and therequirementsof article 7 of the Covenant,by requestingfrom Italy to undertakethat:
(i) theauthorandher childrenÕsresidencepermitswouldberenewedandthat theywouldnot bedeportedfrom Italy; and
(ii) that they would be receivedin Italy in conditionsadaptedto their ageand vulnerablestatus,which would enable
them to remain in Italy.
The HumanRightsCommitteeis of theviewthat thedeportationfrom Denmarkof theSomaliwomanandher childrento
Italy would violate their rights under article 7 ICCPR.

*

Newsletter on European Asylum Issues Ð for JudgesNEAIS 2024/4 (Dec.) 175


