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About

NEALIS is designed for judges who need to keep up to date with European developments in the area of asylum.

NEAIS contains European legislation and jurisprudence on 5 central themes:

(1) qualification for protection; (2) procedural safeguards; (3) Irregular migration and detention (4) reception conditions and (5)
responsibility sharing.
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Editorial

Welcome at the fourth issue of NEAIS in 2024

You might have noticed that starting with the previous issue (#2024/3) we’ve changed a few things.

Most important issue is that we have included in NEAIS a section 3 on Irregular Migration and Border Detention, which is
already present in NEMIS. This section 3 in NEAIS is identical to the one in NEMIS.

Another reading tip might be that the relevant case law can be found in two distinct places.

First, you can find in each section (1 - 5) directly below each adopted measure a list of short references of case law. This case law is
sorted in chronological order, i.e. the oldest judgments (or views) are mentioned first. Thus, you can see very easily which case law
is most recent.

Second, you can find in each third paragraph of each section (1.3, 2.3, 3.3, etc.) a list of case law but now with a case description and
the main points of the dictum. This list is sorted in alphabetical order, i.e. sorted on the name of the case.

Contents

In this issue we would like to draw your attention to the following.

Qualification for Protection

CJEU judgments on: art. 4+7(1) Temp. Protection Dir.

In Kaduna (C-244/24) the CJEU ruled that Art. 4 and 7 must be interpreted as not precluding a MS from deciding to terminate, at
any time and before the maximum duration of temporary protection set at EU level is reached, temporary protection which it has
freely decided to grant to categories of persons displaced from Ukraine other than those referred to in art. 2(1) and (2) of
Implementing Decision 2022/382, by exercising the option provided for in art. 7(1) of that directive and art. 2(3) of that
implementing decision.

Where a MS decides to terminate optional temporary protection early, it must ensure that the discretion afforded to it by EU law is
not used in a manner which would undermine the objectives of Dir. 2001/55 and the effectiveness of that directive. That MS is also
required to observe the general principles of that law, which include, in particular, the principles of legal certainty and protection of
legitimate expectations.

See also: Return Directive

ECtHR Judgments on: art. 2+3 ECHR

In Y. a.o0. (9577/21) the ECtHR ruled about the rejection of the applicants’ asylum request and decision to remove them to Albania,
their country of origin. The Court found the examination of the asylum applications by the respondent state’s authorities to be in
accordance with the procedural standards (art. 2 and 3) and that the presumption that Albania was a ‘safe country of origin’ was
sufficiently supported by an appropriate assessment of the applicants’ individual situation.

ECtHR Judgments on: art. 3 ECHR

In M.I. (56390/21) the ECtHR conclude a violation in case of the applicant’s removal to Iran without a fresh assessment of his risk
of ill-treatment there as a homosexual man and whether state protection against ill-treatment by non-state actors was available. The
Court held that no one may be obliged to conceal sexual orientation in order to avoid persecution, and that the Swiss authorities had
failed to carry out the necessary assessment.
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(editorial continued)

Asylum Procedure

ECtHR Judgments on: art. 3+4 (Prot. 4) ECHR

In M.A. & Z.R. (39090/20) the ECtHR holds that the Cypriot authorities’ returned two Syrian asylum seekers to Lebanon without
processing their asylum claims, without conducting an assessment of their risk of lack of access to an asylum procedure in Lebanon
or the living conditions there, and with no examination of their personal circumstances, hence by way of collective expulsion.

ECtHR Judgments on: art. 3+5(1)+5(4) ECHR

In H.T. (13337/19) the ECtHR ruled that the immediate removal of a Syrian asylum seeker to Greece under a bilateral administrative
arrangement. There had been a lack of individualised risk assessment by the German authorities and no individual assurance. The
applicant’s detention conditions in Greece constituted a violation of art. 3 in its substantive aspect.

No violation of 5(1) by the applicant’s detention in Greece upon removal from Germany. However, there was a violation of art. 5(4)
due to the limited scope of review of the legality of his detention which had not included the disputed conditions of detention.

Irregular Migration and Border Detention
CJEU judgments on: art. all Art. Return
In Bandundu (#2) (C-143/24) the CJEU ruled that the reformulated question of C-203/23 (Bandundu (#1) was found inadmissible.

CJEU judgments on: art. 15(2)(b) Return

In Bouskoura (C-387/24) the CJEU ruled that art. 15 must be interpreted as not precluding national legislation which does not
require the competent judicial authority to order the release of a TCN, who is in detention pursuant to a measure adopted on the basis
of Directive 2008/115, on the ground that that person, whose detention had initially been ordered pursuant to a measure adopted on
the basis of Regulation No 604/2103, had not been released immediately after a finding that that latter measure had become
unlawful.

CJEU Judgments on: art. 5+13(1) Return

In Ararat (C-156/23) the CJEU ruled that art. 5 must be interpreted as requiring an administrative authority which rejects an
application for a residence permit based on national law and, consequently, finds that the TCN concerned is staying illegally on the
territory of the MS in question, to ensure compliance with the principle of non-refoulement, by reviewing, in the light of that
principle, the return decision previously adopted against that national in the context of a procedure for international protection, the
suspension of which came to an end following such a rejection.

Art. 13(1) and (2) read in conjunction with art. 5 Return Dir. and with art. 19(2) and art. 47 of the Charter, must be interpreted as
requiring a national court which is requested to review the legality of an act whereby the competent national authority has rejected
an application for a residence permit provided for by national law, and, in so doing, has brought to an end the suspension of the
enforcement of a return decision previously adopted in the context of a procedure for international protection, to raise of its own
motion any infringement of the principle of non-refoulement resulting from the enforcement of the latter decision, on the basis of the
material in the file brought to its attention, as supplemented or clarified following adversarial proceedings.

CJEU judgments on: art. 6 Return Directive

In Kaduna (C-244/24) the CJEU ruled that art. 6 must be interpreted as precluding the issuing of a return decision to a TCN, who is
legally staying in the territory of a MS by virtue of the option exercised by that MS to grant temporary protection to that TCN,
before the date on which that protection ends, including where the effects of that decision are suspended until that date and where
that date is in the near future.

CJEU AG Conclusion on: art. 12 Unauthorized Entry

In Kinsa (C-460/23) the AG concluded that art. 1(1)(a) must be interpreted as meaning that the act by which a mother, a third-
country national, intentionally contributes to the unauthorised entry into the territory of a Member State of two members of her
family, namely her daughter and niece — who are minors over whom she has custody — by using false identity documents, constitutes
an offence.

It is for the referring court to carry out a specific examination of the proportionality of national legislation which provides for the
imposition, on anyone who facilitates unauthorised entry into national territory, of a custodial sentence of between two and six years
and a financial penalty of Euro 15.000 per person concerned, having regard, in particular, to the possibility of exonerating from
criminal liability persons whom are shown to have acted disinterestedly, out of altruism, compassion or solidarity, for humanitarian
reasons or because of family ties, or of adapting the system of penalties applicable to them.

ECtHR Judgments on: art. 5 ECHR
In Z.A. (30056/18) the ECtHR ruled on the issue that the applicant minor asylum seeker had been placed in the Roszke transit zone
for a period of 46 days which was not considered as a deprivation of liberty within the meaning of ECHR art. 5.

ECtHR Judgments on: art. 5(1)+5(4) ECHR

In M.H. (652/18) the ECtHR ruled on the issue that the applicants’ confinement in the Rdszke and Tompa transit zones which, in
line with the ruling in R.R. a.0. v. Hungary, amounted to de facto deprivation of liberty which was considered arbitrary, lacking
sufficient legal safeguards, and with no ability to challenge the lawfulness of their detention effectively.

In 7.S. & M.S. (15008/19) the ECtHR ruled on the issue that the detention of two unaccompanied minor asylum seekers for a period
of ten days was a violation.

In J.B. a.0. (1766/23) the ECtHR ruled on the detention of unaccompanied minor asylum seekers. According to art. 46, the Court
considered that general measures were called for as regards the independence of the Immigration Appeals Board when reviewing
detention as well as the issue of effective remedy to complain about conditions of detention.

ECtHR Judgments on: art. 5(1) ECHR
In G.H. (75727/17) the ECtHR ruled that Detention of the applicant following the rejection of his asylum application.
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(editorial continued)

Reception Conditions

ECtHR Judgments on: art. 3 ECHR

In Z.A. (30056/18) the ECtHR holds that Rejected as inadmissible because, given the applicant minor asylum seeker’s age and the
relatively short duration of his stay in the Roszke transit zone (46 days), that stay had not reached the minimum level of severity
required to be a violation of ECHR art. 3.

In J.B. a.o. (1766/23) the ECtHR ruled that Detention conditions of unaccompanied minor asylum seekers. No violation of art. 3
insofar as an adult asylum seeker was concerned. Violation of art. 13 in conjunction with art. 3 due to lack of effective remedy.
Violation of art. 5(1) and 5(4) in connection with detention of the minor applicants.

In M.A. a.o0. (15192/20) the ECtHR ruled that Living and detention conditions of two minor asylum seekers; no violation of art. 3 in
a period during which the authorities had not been made aware that the applicants were minors. Violation of art. 5(1) and 5(4) by the
detention of the applicants for a period of ten days.

In M.A. a.o. (15192/20) the ECtHR ruled that Living conditions of minor asylum seekers, one adult with health issues and a couple
with small children in the Samos and Chios RICs (Reception and Identification Centres); violation of art. 34 in connection with the
failure of Greek authorities to timely comply with interim measure under Rule 39.

In M.H. (652/18) the ECtHR ruled that Violation of art. 3 due to the living conditions in the Rdszke and Tompa transit zones. Cases
concern asylum seeking minors who had been made to stay for almost three months in an institution with prison-type elements,
without sufficient adult supervision or support and without appropriate educational and recreational activities. Case 18581/19
concerns an adult asylum seeker, who had been given no food during almost two days.

In T.A. a.o. (15293/20) the ECtHR ruled that the living conditions for unaccompanied minor asylum seekers in the Samos RIC
(Reception and Identification Centre) for periods between September 2019 and May 2020. The Court considered these conditions
incompatible with the Convention standards for any individual, let alone for extremely vulnerable minors.

In 7.8. & M.S. (15008/19) the ECtHR ruled that the living and detention conditions of two minor asylum seekers were no violation
of art. 3 in a period during which the authorities had not been made aware that the applicants were minors.

Responsibility Sharing

ECtHR Judgments on: art. 3 ECHR

In H.T. (13337/19) the ECtHR holds that Violation of art. 3 in its procedural aspect by Germany’s immediate removal of a Syrian
asylum seeker to Greece under a bilateral administrative arrangement. There had been a lack of individualised risk assessment by the
German authorities and no individual assurance. The applicant’s detention conditions in Greece constituted a violation of art. 3 in its
substantive aspect.

Nijmegen, 23 December 2024, Carolus Griitters
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1.1: Qualification for Protection: Adopted Measures

1 Qualification for Protection

1.1 Qualification for Protection: Adopted Measures

Directive 2004/83

Qualification I

measures sorted in alphabetical order
case law sorted in chronological order

On minimum standards for the qualification and status of third country nationals or stateless persons as refugees or as persons
*  0J2004 L 304/12
*  Replaced by Dir. 2011/95 Qualification II

impl. date 10 Oct. 2006

CJEU judgments
<  CJEU (GC) 17 Feb. 2009 C-465/07 Elgafaji 2(e)+15(c)
< CJEU(GC) 2Mar. 2010 C-175/08 Salahadin Abdulla a.o. 2(c)+11+14
<  CJEU(GC) 17 June 2010 C-31/09 Bolbol 12(1)(a)
<  CJEU(GC) 9Nov. 2010 C-57/09 B. & D. 12(2)(b)+(c)
<  CJEU(GC) 5Sep. 2012 C-71/11 Y. &Z 2(c)+9(1)(a)
< CJEU 22 Nov. 2012 C-277/11 M.M. 4(1)
<  CJEU(GC) 19 Dec. 2012 C-364/11 El Kott a.o. 12(1)(a)
< CJEU 7 Nov. 2013 C-199/12 X, Y, Z 9(1)(a)+10(1)(d)
< CJEU 30Jan. 2014 C-285/12 Diakite 15(c)
< CJEU 8§ May 2014 C-604/12 H.N. all Art.
< CJEU 17 July 2014 C-481/13 Qurbani 14(6)
< CJEU(GC) 2Dec. 2014 C-148/13 A., B., C. 4
<  CJEU(GC) 18Dec. 2014 C-542/13 M’Bodj 28+29
<  CJEU(GC) 18Dec. 2014 C-562/13 Abdida 15(b)
< CJEU 26 Feb. 2015 C-472/13 Shepherd 9(2)+12(2)
< CJEU 24 June 2015 C-373/13 T. 21(2)+(3)
< CJEU(GC) 31Jan. 2017 C-573/14 Lounani 12(2)(c)+12(3)
< CJEU 9 Feb. 2017 C-560/14 M. 4
<  CJEU(GC) 24 Apr. 2018 C-353/16 M.P. 2(e)+15(b)
< CJEU 20 Jan. 2021 C-255/19 Home dpt/ 0.A. (UK) 2(e)+7+11
< CJEU 29 June 2023 C-756/21 X. /IPAT (IE) 4(1)+4(5)(e)
See further: § 1.3
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Directive 2011/95

Qualification II

Revised directive on standards for the qualification of third-country nationals or stateless persons as beneficiaries of
international protection

*  0J2011L337/9
*  Recast of Dir. 2004/83 Qualification I

CJEU judgments
< CJEU(GC) [Mar. 2016
<« CJEU 25 Jan. 2018
<« CJEU 13 Sep. 2018
<« CJEU 4 Oct. 2018
<« CJEU 21 Nov. 2018
< CJEU(GC) 14May 2019
<« CJEU 23 May 2019
<« CJEU 19 Nov. 2020
<« CJEU 13 Jan. 2021
<« CJEU 10 June 2021
<« CJEU 9 Sep. 2021
<« CJEU 26 Oct. 2021
<« CJEU 28 Oct. 2021
<  CJEU(GC) 9Nov. 2021
<  CJEU (GC) 22Feb. 2022
<« CJEU 3 Mar. 2022
<« CJEU 22 Sep. 2022
<« CJEU 12 Jan. 2023
<« CJEU 6July 2023
<« CJEU 6July 2023
< CJEU 6July 2023
< CJEU 21 Sep. 2023
< CJEU 50ct. 2023
< CJEU 9 Nov. 2023
< CJEU 23 Nov. 2023
< CJEU 23 Nov. 2023
< CJEU(GC) 16Jan. 2024
< CJEU 29 Feb. 2024
<  CJEU(GC) 11 June 2024
< CJEU 18 June 2024
< CJEU 27 Aug. 2024
< CJEU 12 Sep. 2024
CJEU pending cases

<« CJEUAG 9Nov. 2023
<« CJEUAG 27 June 2024
<« CJEUAG 6June 2024
<« CJEUAG 5Sep. 2024
< CJEU (pending)

< CJEU (pending)

< CJEU (pending)

See further: § 1.3

Regulation 2024/1347

C-443/14
C-473/16
C-369/17
C-652/16
C-713/17
C-391/16
C-720/17
C-238/19
C-507/19
C-901/19
C-768/19
C-456/21
C-462/20
C-91/20
C-483/20
C-349/20
C-159/21
C-280/21
C-663/21
C-8/22
C-402/22
C-151/22
C-294/22
C-125/22
C-374/22
C-614/22
C-621/21
C-222/22
C-646/21
C-352/22
C-551/23
C-352/23

C-608/22
C-123/23
C-158/23
C-217/23
C-454/23
C-63/24

C-349/24

impl. date 22 Dec. 2013

Alo & Osso

F.

Shajin Ahmed
Ahmedbekova

Ayubi

M. a.o.

Bilali

E.Z.

Germany / X.T. (DE)
C.F. & D.N. / Germany
S.E. / Germany

E. & F./Stscr (NL)
ASGI

L.W.

N.B. & A.B.

G.M. / Aliens Police (HU)
P.1. / Migracijos (LT)
A.A. / Bundesamt Asyl (AT)
M.A.

S. & A. /Stscr (NL)
S.W.

X & Y. /Stscr (NL)
W.S.

J.F./Bundesamt (AT)
K. & L. /Stscr (NL)
Hamm

Cassen

Changu

Femmes Afghanes
Khan Yunis

Keren

Laghman

K.AM.

Galte

Nuratau

Qualification Reg. 1

UK, IRL opt out

33+29
4

17(1)(b)
443

29
14(4)+(6)
19
92)+(3)
12(1)(a)
2fy+15(c)
2()+11
10(1)(d)
29
3+23(2)
23(2)
12(1)(a)
17(1)(b)
10(1)(e)+10(2)
14(4)(b)
14(4)(b)
14(4)(b)
10(1)(e)+4(3)-(5)
12(1)(a)
15(b)+(c)
2()+23
23

17

5(3)
10(1)(d)
21(1)

13

2(h)+3

9(1)(b)+4(3)
33(2)(d)

34

10(1)(d)
14(4)(a)+12
12(2)(b)

3

On standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection,
for a uniform status for refugees or for persons eligible for subsidiary protection and for the content of the protection granted

*  Amending Dir. 2003/109 Long-Term Residence
Repealing Dir. 2011/95 Qualification Dir. 11

Regulation 439/2010

On the European Asylum Support Office

* 0J2010L 132/11
*  Repealed by Reg. 2303/2021 on EUAA

impl. date 1 July 2026

EASO

impl. date 8 June 2010

UK, IRL opt in
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1.1: Qualification for Protection: Adopted Measures

Regulation 2021/2303 EU Asylum Agency
On the European Union Agency for Asylum
* 0J2021 L 468/1

DK opt out
IRL opt in: 20 Aug. 2023
*  Repeals Regulation 439/2010 on EASO

Directive 2001/55 Temporary Protection

On minimum standards for giving temporary protection in the event of a mass influx of displaced persons

* 0J2001L212/12

*  Council implementing Decision 2022/382
Due to the invasion of Russian armed forces in Ukraine on 24 Feb. 2022, the Council has established the existence of a
mass influx of displaced persons within the meaning of Art. 5 TPDir on 4 March 2022.
* This is formalised in Council Implementing Decision 2022/32 stating that de validity of the TPDir is at least until 4
March 2023.
* During the Council meeting of 13/14 October 2022, the Council announced that the Temporary Protection Directive
would be extended, in conformity with Art. 4(1) for a period of 12 months until 4 March 2024.
* During the Council meeting of 28 September 2023, the Council agreed to extend the temporary protection from 4 March

2024 to 4 March 2025.
CJEU judgments
New = CJEU 19 Dec. 2024 C-244/24 Kaduna 4+7(1)
CJEU pending cases
<«  CJEU (pending) C-753/23 Krasiliva 8+11

See further: § 1.3
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ECHR

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

art. 3 (qual.)
art. 2 (qual.)

%*

%

§ § § § § § § § § § § § § § § § § § § § § § § § § § § § § § § § § § § § § § § § § q q q§qgqqgqgqqq

ETS 005

Non-Refoulement

impl. date

art. 3: Prohibition of Torture, Inhuman or Degrading Treatment or Punishment

art. 2: Right to Life

ECtHR Judgments
ECtHR 7 July
ECtHR 20 Mar.
ECtHR 30 Oct.

ECtHR (GC) 15 Nov.

ECtHR (GC) 27 Apr.
ECtHR 17 Feb.
ECtHR 5 July

ECtHR 22 June
ECtHR 11 Jan.
ECtHR 17 July
ECtHR 20 July
ECtHR 17 Jan.

ECtHR (GC) 23 Feb.
ECtHR (GC) 23 Feb.
ECtHR (GC) 23 Feb.
ECtHR 10 Apr.
ECtHR 15 May
ECtHR 29 Jan.
ECtHR 28 Mar.
ECtHR 9 Apr.

ECtHR 16 Apr.
ECtHR 18 Apr.
ECtHR 30 May
ECtHR 27 June

ECtHR 5 Sep.
ECtHR 5 Sep.

ECtHR 19 Sep.
ECtHR 3 Dec.

ECtHR 19 Dec.
ECtHR 19 Dec.
ECtHR 19 Dec.
ECtHR 19 Dec.

ECtHR 7 Jan.
ECtHR 27 Feb.
ECtHR 3 Apr.
ECtHR 17 Apr.
ECtHR 17 Apr.
ECtHR 3 July
ECtHR 8 July
ECtHR 24 July
ECtHR 4 Sep.
ECtHR 4 Sep.

ECtHR 18 Nov.
ECtHR 11 Dec.
ECtHR 15 Jan.
ECtHR 15 Jan.
ECtHR 15 Jan.
ECtHR 26 Feb.

ECtHR (GC) 8 Apr.
ECtHR (GC) 8 Apr.
ECtHR 18 June
ECtHR 1 Sep.

1989
1991
1991
1996
1997
2004
2005
2006
2007
2008
2010
2012
2012
2012
2012
2012
2012
2013
2013
2013
2013
2013
2013
2013
2013
2013
2013
2013
2013
2013
2013
2013
2014
2014
2014
2014
2014
2014
2014
2014
2014
2014
2014
2014
2015
2015
2015
2015
2015
2015
2015
2015

14038/88
15576/89
13163/87
22414/93
24573/94
58510/00
2345/02
24245/03
1948/04
25904/07
23505/09
8139/09
27765/09
27765/09
27765/09
24027/07
52077/10
60367/10
2964/12
70073/10
17299/12
18372/10
25393/10
71680/10
61204/09
886/11
10466/11
28127/09
48866/10
1231/11
7974/11
11161/11
58802/12
35/10
68519/10
20110/13
39093/13
71932/12
58363/10
34098/11
17897/09
140/10
52589/13
74759/13
18039/11
68900/13
80086/13
1412/12
49341/10
71398/12
4455/14
76100/13

Soering v UK

Cruz Varas v SE
Vilvarajah v UK
Chahal v UK
H.L.R.v FR
Venkadajalasarma v NL
Said v NL

D.v TR

Salah Sheekh v NL
N.A. v UK

N.vSE

Othman v UK
Hirsi Jamaa v IT
Hirsi Jamaa v IT
Hirsi Jamaa v IT
Babar Ahmad v UK
S.F.vSE

S.H.H. v UK

LK v AT

H. & B.v UK
Aswat v UK

Mo.M. v FR

Rafaa v FR
A.G.AM. v SE

L vSE

K AB.vSE

R.J.v FR
Ghorbanov a.o. v TR
T.A.vSE

T.H.K. v SE

N.K. v FR
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e NEAIS 2024/4

1.1: Qualification for Protection: Adopted Measures

<  ECtHR 10 Sep. 2015 4601/14 R.H.vSE 3
<  ECtHR 15 Oct. 2015 40081/14 LM. a.o.v RU 2+3
<  ECtHR 1 Dec. 2015 17724/14 Tadzhibayev v RU 3
<  ECtHR 12 Jan. 2016 13442/08 A.G.R.vNL 3
<  ECtHR 19 Jan. 2016 58689/12 M.D. & M.A. v BE 3
<  ECtHR 19 Jan. 2016 27081/13 Sowv BE 3
< ECtHR (GC) 23 Mar. 2016 43611/11 F.G.vSE 3
<«  ECtHR 10 May 2016 49867/08 Babajanov v TR 3
<  ECtHR 7 June 2016 7211/06 R.B.A.B. v NL 3
<  ECtHR 16 June 2016 34648/14 R.D.v FR 3
<  ECtHR 26 July 2016 14348/15 UN.vRU 3
< ECtHR (GC) 23 Aug. 2016 59166/12 J.K. a.o.vSE 3
< ECtHR (GC) 13 Dec. 2016 41738/10 Paposhvili v BE 3
<  ECtHR 26 Jan. 2017 16744/14 X vCH 3
<  ECtHR 14 Feb. 2017 52722/15 S.K. v RU 3
<  ECtHR 28 Mar. 2017 20669/13 S.M.v FR 3
<  ECtHR 16 May 2017 15993/09 M.M. v NL 3
<  ECtHR 30 May 2017 50364/14 N.A.v CH 3+2
<  ECtHR 20 June 2017 41282/16 M.O.vCH 3
<  ECtHR 11 July 2017 43538/11 E.P.v NL 3
<  ECtHR 7 Nov. 2017 58182/14 K.I.vRU 3
<  ECtHR 7 Nov. 2017 31189/15 T.M. a.o. v RU 3
<  ECtHR 7 Nov. 2017 54646/17 X. vDE 3
<  ECtHR 19 Dec. 2017 60342/16 A.vCH 3+2
<  ECtHR 9Jan. 2018 36417/16 X vSE 3
<  ECtHR 18 Jan. 2018 2141717 LK. vCH 3
<  ECtHR 1 Feb. 2018 9373/15 M.A.v FR 3
<  ECtHR 19 Apr. 2018 46240/15 A.S.v FR 3
<  ECtHR 10 July 2018 14319/17 X. vNL 3
<  ECtHR 4 Sep. 2018 17675/18 Saidamiv DE 3
<  ECtHR 23 Oct. 2018 61689/16 A.N. a.o. v RU 3
<  ECtHR 21 May 2019 36321/16 0.0.vRU 3
<  ECtHR 11 June 2019 35332/17 S.S. v RU 3+5(4)
<  ECtHR 8 Oct. 2019 30261/17 R.K. vRU 3
<  ECtHR 8 Oct. 2019 65122/17 S.B. v RU 3
<  ECtHR 10 Oct. 2019 34016/18 O.D.v BG 3+13
<  ECtHR 5Nov. 2019 32218/17 AA. #2)vCH 3
<  ECtHR 14 Nov. 2019 25244/18 N.A.v FI 3+2
<  ECtHR 3 Dec. 2019 29343/18 N.M. v RU 3
<  ECtHR 14 Jan. 2020 75953/16 D. a.o. v RO 2
<  ECtHR 20 Feb. 2020 5115/18 M.A. a.o.v BG 2
<  ECtHR 25 Feb. 2020 68377/17 A.S.N. v NL 3
<  ECtHR 2 June 2020 49773/15 S.A. v NL 3
<  ECtHR 16 June 2020 6040/17 M.R.v CH 2+3
<  ECtHR 15 Apr. 2021 5560/19 K.I.v FR 3
=  ECtHR 24 June 2021 59687/17 Khatchaturov 3
<  ECtHR 22 July 2021 39126/18 E.H.v FR 3+13
<  ECtHR 14 Sep. 2021 71321/17 M.D. a.o. v RU 3+2+5(1)+5(4)
< ECtHR (GC) 7 Dec. 2021 57467/15 Savran v DK 3
< ECtHR (GC) 7 Dec. 2021 57467/15 Savran v DK 3
<  ECtHR 22 Mar. 2022 55978/20 T.K. a.o.vLT 3
<  ECtHR 29 Mar. 2022 45761/18 N.K.v RU 3+5(4)+34
<«  ECtHR 29 Apr. 2022 28492/15 Khasanovv RU 3
<«  ECtHR 29 Apr. 2022 28492/15 Khasanovv RU 3
<  ECtHR 21 June 2022 40462/16 M.N. a.o.v TR 3
<  ECtHR 21 June 2022 1557/19 Akkad v TR 3+5+13
<  ECtHR 14 Sep. 2022 49857/20 R.v FR 3
<  ECtHR 6 Oct. 2022 18207/21 S.v FR 3
<«  ECtHR 15 June 2023 37550/22 Iquioussen v FR 3
<  ECtHR 29 June 2023 9839/22 Bijan Balahan v SE 3
<  ECtHR 13 July 2023 4677/20 AA.vSE 3
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1.1: Qualification for Protection: Adopted Measures

&  ECtHR 13 July 2023 13869/22 Carvajal Barrios v ES 3
<«  ECtHR 24 Oct. 2023 23048/19 A.M.A. v NL 3
<«  ECtHR 5Dec. 2023 30919/20 H.A.v UK 3
<«  ECtHR 15 Feb. 2024 53254/20 U.v FR 3
<«  ECtHR 19 Mar. 2024 27584/20 K.J. a.o.vRU 2+3+5
<«  ECtHR 16 Apr. 2024 9568/22 F.O. & G.H.v BE 3
<«  ECtHR 18 Apr. 2024 14997/19 S.N.v FR 3
<«  ECtHR 18 Apr. 2024 48932/20 V.v FR 3+2
<«  ECtHR 7May 2024 22283/21 A.D. a.o. v SE 3
New = ECtHR 22 Oct. 2024 9577/21 Y. a.o.vCH 2+3
New =  ECtHR 12 Nov. 2024 56390/21 M.I.vCH 3
See further: § 1.3
CRC Best Interests of the Child
Convention on the Rights of the Child
art. 3 (qual.)
* 1577 UNTS 27531 impl. date 2 Sep. 1990
*  art. 3: Best interests of the child
Optional Communications Protocol that allows for individual complaints entered into force 14-4-2014
CtRC Views
=  CtRC 25 Jan. 2018 C/77/D/3/2016 KYM. 3
=  CtRC 4 Feb. 2021 C/86/D/51/2018 A.B. 3+19+22
=  CtRC 4 Feb. 2021 C/86/D/76/2019 R.Y.S. 3+8+12+16+20+22+27
=  CtRC 31 May 2021 C/87/D/86/2019 G.R. a.o. 3+6+24+37
=  CtRC 22 Sep. 2021 C/88/D/95/2019 M.K.A.H. 3+6+12+16+22+27+28
=  CtRC 10 Feb. 2022 C/89/D/74/2019 K.S. & M.S. 3
=  CtRC 1 June 2022 C/90/D/99/2019 S.K. 3
See further: § 1.3
CEDAW Discrimination against Women
Convention on the Elimination of All Forms of Discrimination against Women
art. 2
art. 3
* 1249 UNTS 20378 impl. date 3 Sep. 1981

*  Art. 2: condemnation of discrimination against women in all its forms and agreement to pursue by all appropriate means
and without delay a policy of eliminating discrimination against women.
CtEDAW Views

<« CtEDAW  15May 2023 C/85/D/173/2021 Bandboni 24+3+5+16
See further: § 1.3
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1.1: Qualification for Protection: Adopted Measures

CAT Non-Refoulement
UN Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment
art. 3 (qual.)
* 1465 UNTS 85 impl. date
* art. 3: Protection against Refoulement

CtAT Views

=  CtAT 15 Nov. 1996 C/17/D/43/1996 Tala 3
=  CtAT 24 May 2005 C/34/D/233/2003 Agiza 3
=  CtAT 22 Jan. 2007 C/37/D/279/2005 C.T. and K.M. 3
=  CtAT 1 May 2007 C/38/D/281/2005 E.P. 3
=  CtAT 11 May 2007 C/38/D/300/2006 Tebourski 3
=  CtAT 19 Nov. 2010 C/45/D/373/2009 Aytulun 3
=  CtAT 30 Nov. 2010 C/45/D/339/2008 Said Amini 3
=  CtAT 26 May 2011 C/46/D/336/2008 Harminder Singh Khalsa 3
=  CtAT 21 Nov. 2011 C/47/D/381/2009 Faragollah a.o. 3
=  CtAT 23 May 2012 C/48/D/391/2009 M.A.M.A. a.o. 3
=  CtAT 23 Nov. 2012 C/49/D/385/2009 M.A.F. a.o. 3+22
=  CtAT 23 Nov. 2012 C/49/D/432/2010 H.K. 3
=  CtAT 21 May 2013 C/50/D/431/2010 Y. 3
=  CtAT 31 May 2013 C/50/D/439/2010 M.B. 3
=  CtAT 31 May 2013 C/50/D/467/2011 Y.B.F. a.o. 3
=  CtAT 17 Dec. 2013 C/51/D/387/2009 Dewage 3
=  CtAT 4 May 2015 C/54/D/490/2012 EK.W. 3
=  CtAT 20 Nov. 2015 C/56/D/613/2014 F.B. 3
=  CtAT 1 May 2017 C/60/D/623/2014 N.K. 3
=  CtAT 23 Apr. 2019 C/66/D/776/2016 X&Y 3+22
=  CtAT 24 Apr. 2019 C/66/D/729/2016 LA. 3
=  CtAT 3 May 2019 C/66/D/757/2016 M.J.S. 3+22
=  CtAT 6 May 2019 C/66/D/829/2017 C.F.T. 3+22
=  CtAT 2 Aug. 2019 C/67/D/816/2017 X, Y. a.o. 3
=  CtAT 2 Aug. 2019 C/68/D/857/2017 Cevdet Ayaz 3+15
=  CtAT 5 Aug. 2019 C/67/D/775/2016 X. 3
=  CtAT 5Dec. 2019 C/68/D/863/2018 X 3
=  CtAT 5Dec. 2019 C/68/D/882/2018 Flor A.C. Paillalef 3+22
=  CtAT 6 Dec. 2019 C/68/D/860/2018 .M. 3
=  CtAT 27 July 2021 C/71/D/790/2016 D.Z. 3
=  CtAT 12 Nov. 2021 C/72/D/916/2019 Y. 3
=  CtAT 12 Nov. 2021 C/72/D/1000/2020  P.S. 3
=  CtAT 19 Nov. 2021 C/72/D/824/2017 D.B. 3
=  CtAT 24 Nov. 2021 C/72/D/918/2019 A.A. 3
=  CtAT 22 Apr. 2022 C/73/D/862/2018 T.B. 3
=  CtAT 28 Apr. 2022 C/73/D/872/2018 Yacob Berhane 3
=  CtAT 28 Apr. 2022 C/73/D/881/2018 KM. 3
=  CtAT 28 Apr. 2022 C/73/D/914/2019 T.A. 3
=  CtAT 21 July 2022 C/74/D/954/2019 F.KM. 3
=  CtAT 22 July 2022 C/74/D/887/2018 AY. 3
=  CtAT 27 July 2022 C/74/D/905/2018 A. & B. 3
=  CtAT 27 July 2022 C/74/D/949/2019 A.S. 3
=  CtAT 11 Nov. 2022 C/75/D/1081/2021 X. & Y. 3
=  CtAT 25 Jan. 2023 C/92/D/130/2020 S.E.M.A. 3+8+12+20+37
=  CtAT 21 Apr. 2023 C/76/D/984/2020 Nijimbere 3
=  CtAT 21 Apr. 2023 C/76/D/1044/2020  N.U. 3
=  CtAT 9May 2023 C/76/D/1018/2020  K.R. 3+14+16
=  CtAT 27 July 2023 C/77/D/1016/2020  O.R. 3
=  CtAT 30 May 2011 C/46/D/319/2007 Nirmal Singh 3+22
=  CtAT 8July 2011 C/46/D/379/2009 Bakatu-Bia 3
=  CtAT 8July 2011 C/46/D/379/2009 Bakatu-Bia 3
=  CtAT 1 June 2012 C/48/D/343/2008 Kalonzo 3
=  CtAT 5Nov. 2012 C/49/D/416/2010 Ke Chun Rong 3
=  CtAT 7 Nov. 2013 C/51/D/438/2010 M.A.H. & F.H. 3
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2024/4

ICCPR

1.2

q 9 9

CtAT
CtAT
CtAT
CtAT

3 Aug.
6 Dec.
7 Dec.
9 May

See further: § 1.3

2018
2018
2018
2024

C/64/D/742/2016
C/65/D/758/2016
C/65/D/811/2017
C/79/D/1096/2021

International Covenant on Civil and Political Rights
art. 7 (qual.)
999 UNTS 14668
art. 7: Prohibition of torture or cruel, inhuman or degrading treatment or punishment

*

%

9 9 9 9 9999998999899 9989898§898§8§4§4§4§ 4§

HRC Views
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC

11 May
25 Mar.
22 July
16 July
22 Mar.
26 Mar.
26 Mar.
9 July

16 July
18 Oct.
14 Mar.
14 Mar.
13 Mar.
13 Mar.
14 July
16 Mar.
13 Oct.
15 Mar.
21 July
25 Oct.
22 July
22 July
15 Dec.
7 Nov.

13 July

See further: § 1.3

2010
2011
2011
2015
2018
2018
2018
2018
2018
2018
2019
2019
2020
2020
2022
2023
2021
2022
2022
2022
2015
2015
2016
2017
2018

C/98/D/1544/2007

C/101/D/1763/2008
C/102/D/1564/2007
C/114/D/2370/2014
C/122/D/2595/2015
C/122/D/2642/2015
C/122/D/2753/2016
C/123/D/2328/2014
C/123/D/2423/2014
C/124/D/2734/2016
C/125/D/2345/2014
C/125/D/2494/2014
C/128/D/3032/2017
C/128/D/3300/2019
C/135/D/2926/2017
C/137/D/2858/2016
C/133/D/2796/2016
C/134/D/2632/2015
C/135/D/3017/2017
C/136/D/2754/2016
C/114/D/2360/2014
C/114/D/2360/2014
C/118/D/2608/2015
C/121/D/2770/2016
C/123/D/2575/2015

Qualification for Protection: Proposed Measures

%

nothing to report

A.N.
Harun
M.G.
N.A.

Prohibition of Torture

impl. date

Hamida

Ernst Sigan Pillai a.o.
X.H.L.

A.H.

A.A.

S.

CL. & Z.L.

H.A.

K.H.

Fahmo M. Hussein
M.M.

S.F.

J.L

A.E.

Wahaj Ali a.o.
Elezaj

Zabayo

0. a.o.

A.B. a.o.

J.S.K.N.

Warda Osman Jasin
Warda Osman Jasin
RAA & M.

0.A.

Bayush A. Araya

3
3+14+16
3+16

3

7+6+13+14
7+6
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1.3.1: Qualification for Protection: Jurisprudence: CJEU Judgments

1.3 Qualification for Protection: Jurisprudence case law sorted in alphabetical order

1.3.1 CJEU Judgments on Qualification for Protection

=  CJEU (GC) 2 Dec. 2014, C-148/13 A., B., C. EU:C:2014:2406
AG 17 July 2014 EU:C:2014:2111
* interpr. of Dir. 2004/83 Qualification I Art. 4

ref. from Raad van State, Netherlands, 20 Mar. 2013
joined cases: C-148/13 + C-149/13 + C-150/13

® Art 4(3)(c) must be interpreted as precluding, in the context of the assessment by the competent national authorities,
acting under the supervision of the courts, of the facts and circumstances concerning the declared sexual orientation of
an applicant for asylum, whose application is based on a fear of persecution on grounds of that sexual orientation, the
statements of that applicant and the documentary and other evidence submitted in support of his application being
subject to an assessment by those authorities, founded on questions based only on stereotyped notions concerning
homosexuals. Art 4 must be interpreted as precluding, in the context of that assessment, the acceptance by those
authorities of evidence such as the performance by the applicant for asylum concerned of homosexual acts, his
submission to ‘tests’ with a view to establishing his homosexuality or, yet, the production by him of films of such acts.

& CJEU 6 July 2023, C-663/21 A.A. / Bundesamt Asyl (AT) EU:C:2023:540
AG 16 Feb. 2023 EU:C:2023:114
* interpr. of Dir. 2011/95 Qualification II Art. 14(4)(b)

ref. from Verwaltungsgerichtshof, Austria, 20 Oct. 2021

* Art. 14(4)(b) QODir II must be interpreted as meaning that the application of that provision is conditional on the
competent authority establishing that the revocation of refugee status constitutes a proportionate measure having regard
to the danger posed by the TCN concerned to a fundamental interest of the society of the MS in which that TCN is
present. To that end, that competent authority must balance that danger against the rights which must be guaranteed, in
accordance with that directive, to persons fulfilling the substantive conditions of Art. 2(d) of that directive, without,
however, that competent authority also being required to verify that the public interest in the return of that TCN to his or
her country of origin outweighs that TCN's interest in the continuation of international protection, in the light of the
extent and nature of the measures to which that TCN would be exposed if he or she were to return to his or her country of

origin.
&  CJEU (GC) 18 Dec. 2014, C-562/13 Abdida EU:C:2014:2453
AG 4 Sep. 2014 EU:C:2014:2167
* interpr. of Dir. 2004/83 Qualification I Art. 15(b)

ref. from Court du Travail de Bruxelles, Belgium, 21 Oct. 2013

* Although the CJEU was asked to interpret art 15(b) of the OD, the Court ruled on another issue related to the Returns
Directive. To be read in close connection with C-542/13 [M’bodj] ruled on the same day by the same composed CJEU. It
is clear from par 27, 41, 45 and 46 of the judgment in M’Bodj (C-542/13) that Art. 2(c) and (e), 3 and 15 of Dir. 2004/83
are to be interpreted to the effect that applications submitted under that national legislation do not constitute applications
for international protection within the meaning of Art. 2(g) of that directive. It follows that the situation of a TCN who
has made such an application falls outside the scope of that directive, as defined in Art. 1 thereof.

@  CJEU 4 Oct. 2018, C-652/16 Ahmedbekova EU:C:2018:801
AG 28 June 2018 EU:C:2018:514
* interpr. of Dir. 2011/95 Qualification II Art. 4+3
ref. from Administrativen sad Sofia-grad, Bulgaria, 19 Dec. 2016
® Article 4 must be interpreted as meaning that, in carrying out the assessment of an application for international

protection on an individual basis, account must be taken of the threat of persecution and of serious harm in respect of a
family member of the applicant for the purpose of determining whether the applicant is, because of his family tie to the
person at risk, himself exposed to such a threat.

Article 3 must be interpreted as permitting a MS, when granting international protection to a family member pursuant to
the system established by that directive, to provide for an extension of the scope of that protection to other family
members, provided that they do not fall within the scope of a ground for exclusion laid down in Article 12 and that their
situation is, due to the need to maintain family unity, consistent with the rationale of international protection.

NEAIS 2024/4 (Dec.) Newsletter on European Asylum Issues — for Judges 13




NEAIS 2024/4 —_—

1.3.1: Qualification for Protection: Jurisprudence: CJEU Judgments

*

*

CJEU (GC) 1 Mar. 2016, C-443/14 Alo & Osso EU:C:2016:127
AG 6 Oct. 2015 EU:C:2015:665
interpr. of Dir. 2011/95 Qualification II Art. 33+29

ref. from Bundesverwaltungsgericht, Germany, 25 Sep. 2014

joined cases: C-443/14 + C-444/14

A residence condition imposed on a beneficiary of subsidiary protection status, such as the conditions at issue in the main
proceedings, constitutes a restriction of the freedom of movement guaranteed by that article, even when it does not
prevent the beneficiary from moving freely within the territory of the Member State that has granted the protection and
from staying on a temporary basis in that territory outside the place designated by the residence condition.

Art. 29 and 33 must be interpreted as precluding the imposition of a residence condition, such as the conditions at issue
in the main proceedings, on a beneficiary of subsidiary protection status in receipt of certain specific social security
benefits, for the purpose of achieving an appropriate distribution of the burden of paying those benefits among the
various institutions competent in that regard, when the applicable national rules do not provide for the imposition of such
a measure on refugees, third-country nationals legally resident in the MS concerned on grounds that are not
humanitarian or political or based on international law or nationals of that Member State in receipt of those benefits.

Art. 33 must be interpreted as not precluding a residence condition, such as the conditions at issue in the main
proceedings, from being imposed on a beneficiary of subsidiary protection status, in receipt of certain specific social
security benefits, with the objective of facilitating the integration of third-country nationals in the MS that has granted
that protection — when the applicable national rules do not provide for such a measure to be imposed on third-country
nationals legally resident in that MS on grounds that are not humanitarian or political or based on international law and
who are in receipt of those benefits — if beneficiaries of subsidiary protection status are not in a situation that is
objectively comparable, so far as that objective is concerned, with the situation of third-country nationals legally resident
in the MS concerned on grounds that are not humanitarian or political or based on international law, it being for the
referring court to determine whether that is the case.

CJEU 28 Oct. 2021, C-462/20 ASGI EU:C:2021:894
interpr. of Dir. 2011/95 Qualification II Art. 29

ref. from Tribunale di Milano, Italy, 14 Sep. 2020

Art. 29 must be interpreted as precluding national legislation which excludes third-country nationals from eligibility for a
card granted to families allowing access to discounts or price reductions when purchasing goods and services supplied
by public or private entities, if such a card comes within an assistance scheme established by the public authorities to
which recourse may be had by an individual who does not have resources sufficient to meet his or her own basic needs
and those of his or her family.

CJEU 21 Nov. 2018, C-713/17 Ayubi EU:C:2018:929
interpr. of Dir. 2011/95 Qualification 1T Art. 29

ref. from Landesverwaltungsgericht Oberdsterreich, Austria, 18 Dec. 2017

Art. 29 precludes national legislation, which provides that refugees with a temporary right of residence in a MS are to be
granted social security benefits which are less than those received by nationals of that MS and refugees who have a
permanent right of residence in that MS. A refugee may rely on the incompatibility of legislation, with Art. 29(1) before
the national courts in order to remove the restriction on his rights provided for by that legislation.

CJEU (GC) 9 Nov. 2010, C-57/09 B. & D. EU:C:2010:661
AG 1 June 2010 EU:C:2010:302
interpr. of Dir. 2004/83 Qualification I Art. 12(2)(b)+(c)

ref. from Bundesverwaltungsgericht, Germany, 10 Feb. 2013

joined cases: C-57/09 + C-101/09

The fact that a person has been a member of an organisation (which, because of its involvement in terrorist acts, is on the
list forming the Annex to Common Position 2001/931/CFSP on the application of specific measures to combat terrorism)
and that that person has actively supported the armed struggle waged by that organisation, does not automatically
constitute a serious reason for considering that that person has committed ‘a serious non-political crime’ or ‘acts
contrary to the purposes and principles of the United Nations.

CJEU 23 May 2019, C-720/17 Bilali EU:C:2019:448
AG 24 Jan. 2019 EU:C:2019:63
interpr. of Dir. 2011/95 Qualification II Art. 19

ref. from Verwaltungsgerichtshof, Austria, 28 Dec. 2017

Art. 19(1) of OD II read in conjunction with Art. 16 must be interpreted as meaning that a Member State must revoke
subsidiary protection status if it granted that status when the conditions for granting it were not met, in reliance on facts
which have subsequently been revealed to be incorrect, and notwithstanding the fact that the person concerned cannot be
accused of having misled the Member State on that occasion.

CJEU (GC) 17 June 2010, C-31/09 Bolbol EU:C:2010:351
AG 4 Mar. 2010 EU:C:2010:119
interpr. of Dir. 2004/83 Qualification I Art. 12(1)(a)

ref. from Févarosi Birosag, Hungary, 26 Jan. 2009
Right of a Palestinian stateless person to be recognised as a refugee on the basis of the second sentence of Art. 12(1)(a)
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@ CJEU 10 June 2021, C-901/19 C.F. & D.N. / Germany EU:C:2021:472
AG 11 Feb. 2021 EU:C:2021:116
* interpr. of Dir. 2011/95 Qualification II Art. 2(f)+15(¢c)
ref. from Verwaltungsgerichtshof Baden-Wiirttemberg, Germany, 29 Nov. 2019
* Art. 15(c) OD 11, must be interpreted as precluding the interpretation of national legislation according to which, where a

civilian is not specifically targeted by reason of factors particular to his or her personal circumstances, a finding of
serious and individual threat to that civilian’s life or person by reason of ‘indiscriminate violence in situations of ...
armed conflict’, within the meaning of that provision, is subject to the condition that the ratio between the number of
casualties in the relevant area and the total number of individuals composing the population of that area reach a fixed
threshold.

Art. 15(c) OD II must be interpreted as meaning that, in order to determine whether there is a ‘serious and individual
threat’, within the meaning of that provision, a comprehensive appraisal of all the circumstances of the individual case,
in particular those which characterise the situation of the applicant’s country of origin, is required.

Thus, subsidiary protection can not be depending on a minimum number of civilian casualties and deaths in the country

of origin.
@  CJEU 27 Aug. 2024, C-551/23 Cassen EU:C:2024:714
* interpr. of Dir. 2011/95 Qualification II Art. 13

ref. from Raad van State, Netherlands, 30 Aug. 2023

(deleted)

On the issue how to deal with an asylum request of a TCN who has already been granted international protection in
Greece but faces inhuman conditions in Greece.

<  CJEU 12 Sep. 2024, C-352/23 Changu EU:C:2024:748

interpr. of Dir. 2011/95 Qualification IT Art. 2(h)+3

ref. from Administrativen sad Sofia-grad, Bulgaria, 29 May 2023

® The QD must be interpreted as not precluding a MS from granting a right to stay to a TCN for reasons which have no
connection with the general scheme and objectives of that directive, provided that that right to stay can be clearly
differentiated from the international protection granted under that directive.
See also Section on Return Dir.

*

@  CJEU 30 Jan. 2014, C-285/12 Diakite EU:C:2014:39
AG 18 July 2013 EU:C:2013:500
* interpr. of Dir. 2004/83 Qualification I Art. 15(c)
ref. from Raad van State, Belgium, 7 June 2012
® On a proper construction of Art. 15(c) and the content of the protection granted, it must be acknowledged that an internal

armed conflict exists, for the purposes of applying that provision, if a State’s armed forces confront one or more armed
groups or if two or more armed groups confront each other. It is not necessary for that conflict to be categorised as
‘armed conflict not of an international character’ under international humanitarian law; nor is it necessary to carry out,
in addition to an appraisal of the level of violence present in the territory concerned, a separate assessment of the
intensity of the armed confrontations, the level of organisation of the armed forces involved or the duration of the

conflict.
@ CJEU 26 Oct. 2021, C-456/21 E. & F./Stscr (NL) EU:C:2021:901
* interpr. of Dir. 2011/95 Qualification II Art. 10(1)(d)

ref. from Rechtbank Den Haag (zp Den Bosch), Netherlands, 23 July 2021
* withdrawn

* Must Art. 10(1)(d) OD II be interpreted as meaning that western norms, values and actual conduct which third-country
nationals adopt while staying in the territory of the MS and participating fully in society for a significant part of the
phase of their lives in which they form their identity are to be regarded as a common background that cannot be changed
or characteristics that are so fundamental to identity that a person should not be forced to renounce them?
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CJEU 19 Nov. 2020, C-238/19 E.Z EU:C:2020:945
AG 28 May 2020 EU:C:2020:404
interpr. of Dir. 2011/95 Qualification II Art. 92)+(3)

ref. from Verwaltungsgericht Hannover, Germany, 20 Mar. 2019

1. Article 9(2)(e) of Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on
standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection,
for a uniform status for refugees or for persons eligible for subsidiary protection, and for the content of the protection
granted must be interpreted as not precluding, where the law of the State of origin does not provide for the possibility of
refusing to perform military service, that refusal from being established in a situation in which the person concerned has
not formalised his or her refusal through a given procedure and has fled his or her country of origin without presenting
himself or herself to the military authorities.

2. Article 9(2)(e) of Directive 2011/95 must be interpreted as meaning that, in respect of a conscript who refuses to
perform his or her military service in a conflict but who does not know what his or her future field of military operation
will be, in the context of all-out civil war characterised by the repeated and systematic commission of the crimes and acts
referred to in Article 12(2) of that directive by the army using conscripts, it should be assumed that the performance of
military service will involve committing, directly or indirectly, such crimes or acts, regardless of his or her field of
operation.

3. Article 9(3) of Directive 2011/95 must be interpreted as requiring there to be a connection between the reasons
mentioned in Article 10 of that directive and the prosecution and punishment referred to in Article 9(2)(e) of that
directive.

4. Article 9(2)(e) in conjunction with Article 9(3) of Directive 2011/95 must be interpreted as meaning that the existence
of a connection between the reasons mentioned in Article 2(d) and Article 10 of that directive and the prosecution and
punishment for refusal to perform the military service referred to in Article 9(2)(e) of that directive cannot be regarded
as established solely because that prosecution and punishment are connected to that refusal. Nevertheless, there is a
strong presumption that refusal to perform military service under the conditions set out in Article 9(2)(e) of that directive
relates to one of the five reasons set out in Article 10 thereof. It is for the competent national authorities to ascertain, in
the light of all the circumstances at issue, whether that connection is plausible.

CJEU (GC) 19 Dec. 2012, C-364/11 El Kott a.o. EU:C:2012:826
AG 13 Sep. 2012 EU:C:2012:569
interpr. of Dir. 2004/83 Qualification I Art. 12(1)(a)

ref. from F6varosi Birésag, Hungary, 11 July 2011

The cessation of protection or assistance from organs or agencies of the UN other than the UNHCR ‘for any reason’
includes the situation in which a person who, after actually availing himself of such protection or assistance, ceases to
receive it for a reason beyond his control and independent of his volition. It is for the competent national authorities of
the MS responsible for examining the asylum application made by such a person to ascertain, by carrying out an
assessment of the application on an individual basis, whether that person was forced to leave the area of operations of
such an organ or agency, which will be the case where that person’s personal safety was at serious risk and it was
impossible for that organ or agency to guarantee that his living conditions in that area would be commensurate with the
mission entrusted to that organ or agency.

The fact that a person is ipso facto ‘entitled to the benefits of the directive’ means that that MS must recognise him as a
refugee within the meaning of Article 2(c) of the directive and that person must automatically be granted refugee status,
provided always that he is not caught by Article 12(1)(b) or (2) and (3) of the directive.

CJEU (GC) 17 Feb. 2009, C-465/07 Elgafaji EU:C:2009:94
EU:C:2008:479

interpr. of Dir. 2004/83 Qualification I Art. 2(e)+15(c)

ref. from Raad van State, Netherlands, 17 Oct. 2017

Art. 15(c) QD must be interpreted as meaning that the existence of a serious and individual threat to the life or person of
an applicant for subsidiary protection is not subject to the condition that that applicant adduce evidence that he is
specifically targeted by reason of factors particular to his personal circumstances. The existence of such a threat can
exceptionally be considered to be established where the degree of indiscriminate violence characterising the armed
conflict taking place (assessed by the competent national authorities before which an application for subsidiary
protection is made, or by the courts of a Member State to which a decision refusing such an application is referred)
reaches such a high level that substantial grounds are shown for believing that a civilian, returned to the relevant
country or, as the case may be, to the relevant region, would, solely on account of his presence on the territory of that
country or region, face a real risk of being subject to that threat.
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@ CJEU 25 Jan. 2018. C-473/16 F. EU:C:2018:36
AG 5 Oct. 2017 EU:C:2017:739
* interpr. of Dir. 2011/95 Qualification II Art. 4
ref. from Szegedi Kozigazgatasi és Munkaiigyi Birosag, Hungary, 29 Aug. 2016
* Art. 4 must be interpreted as meaning that it does not preclude the authority responsible for examining applications for

international protection, or, where an action has been brought against a decision of that authority, the courts or tribunals
seized, from ordering that an expert’s report be obtained in the context of the assessment of the facts and circumstances
relating to the declared sexual orientation of an applicant, provided that the procedures for such a report are consistent
with the fundamental rights guaranteed by the Charter, that that authority and those courts or tribunals do not base their
decision solely on the conclusions of the expert’s report and that they are not bound by those conclusions when assessing
the applicant’s statements relating to his sexual orientation.

Art. 4 read in the light of Art. 7 of the Charter, must be interpreted as precluding the preparation and use, in order to
assess the veracity of a claim made by an applicant for international protection concerning his sexual orientation, of a
psychologist’s expert report, the purpose of which is, on the basis of projective personality tests, to provide an indication
of the sexual orientation of that applicant.

@ CJEU 22 Sep. 2022, C-159/21 G.M. / Aliens Police (HU) EU:C:2022:708
AG 28 Apr. 2022 EU:C:2022:326
* interpr. of Dir. 2011/95 Qualification IT Art. 17(1)(b)
ref. from Fovarosi Torvényszélk (High Court), Hungary,
* See also details under Asylum Procedure

(3) Art. 17(1)(b) OD II must be interpreted as not precluding an applicant from being excluded from being eligible for
subsidiary protection, pursuant to that provision, on the basis of a criminal conviction of which the competent authorities
were already aware when they granted to that applicant, at the end of a previous procedure, refugee status which was
subsequently withdrawn.

<  CJEU 13 Jan. 2021, C-507/19 Germany / X.T. (DE) EU:C:2021:3
* interpr. of Dir. 2011/95 Qualification II Art. 12(1)(a)

ref. from Bundesverwaltungsgericht, Germany, 3 July 2019
® The second sentence of Art. 12(1)(a) must be interpreted as meaning that, in order to determine whether the protection or

assistance from the United Nations Relief and Works Agency for Palestine Refugees in the Near East (UNRWA) has
ceased, it is necessary to take into account, as part of an individual assessment of all the relevant factors of the situation
in question, all the fields of UNRWA's area of operations which a stateless person of Palestinian origin who has left that
area has a concrete possibility of accessing and safely remaining therein.

The same sentence must be interpreted as meaning that UNRWA's protection or assistance cannot be regarded as having
ceased where a stateless person of Palestinian origin left the UNRWA area of operations from a field in that area in
which his or her personal safety was at serious risk and in which UNRWA was not in a position to provide that individual
with protection or assistance, first, if that individual voluntarily travelled to that field from another field in that area in
which his or her personal safety was not at serious risk and in which he or she could receive protection or assistance
from UNRWA and, secondly, if he or she could not reasonably expect, on the basis of the specific information available to
him or her, to receive protection or assistance from UNRWA in the field to which he or she travelled or to be able to
return at short notice to the field from which he or she came, which is for the national court to verify.

@  CJEU 8 May 2014, C-604/12 H.N. EU:C:2014:302
AG 7 Jan. 2013 EU:C:2013:714
* interpr. of Dir. 2004/83 Qualification I Art. all Art.
ref. from Supreme Court, Ireland, 27 Dec. 2012
® The QD does not preclude a national procedural rule under which an application for subsidiary protection may be

considered only after an application for refugee status has been refused, provided that: (1) it is possible to submit the
application for refugee status and the application for subsidiary protection at the same time and, (2) the national
procedural rule does not give rise to a situation in which the application for subsidiary protection is considered only
after an unreasonable length of time, which is a matter to be determined by the referring court.

< CJEU 18 June 2024, C-352/22 Hamm EU:C:2024:521
AG 19 Oct. 2023 EU:C:2023:794
* interpr. of Dir. 2011/95 Qualification II Art. 21(1)

ref. from Oberlandesgericht Hamm, Germany, 1 June 2022

* Art. 21(1) OD Il read in conjunction with Art. 18 + 19(2) of the Charter must be interpreted as meaning that, where a
third-country national who has been granted refugee status in one MS is the subject in another MS, on whose territory he
or she resides, of an extradition request from his or her country of origin, the requested MS cannot authorise extradition
unless it has initiated an exchange of information with the authority that granted the requested individual refugee status
and where that status has not been revoked by that authority.
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*

CJEU 20 Jan. 2021, C-255/19 Home dpt/ O.A. (UK) EU:C:2021:36
AG 30 Apr. 2020 EU:C:2020:342
interpr. of Dir. 2004/83 Qualification I Art. 2(e)+7+11

ref. from Upper Tribunal, UK, 26 Mar. 2019

Art. 11(1)(e) OD I must be interpreted as meaning that the requirements to be met by the ‘protection’ to which that
provision refers in respect of the cessation of refugee status must be the same as those which arise, in relation to the
granting of that status, from Art. 2(c) of that directive, read together with Art. 7(1) and (2) thereof;

Art. 11(1)(e) OD I read together with Art. 7(2), must be interpreted as meaning that any social and financial support
provided by private actors, such as the family or the clan of a third country national concerned, falls short of what is
required under those provisions to constitute protection and is, therefore, of no relevance either to the assessment of the
effectiveness or availability of the protection provided by the State within the meaning of Art. 7(1)(a) of that directive, or
to the determination, under Art. 11(1)(e) of that directive, read together with Art. 2(c) thereof, of whether there continues
to be a well-founded fear of persecution.

CJEU 29 Feb. 2024, C-222/22 J.F./Bundesamt (AT) EU:C:2024:192
AG 15 June 2023 EU:C:2023:485
interpr. of Dir. 2011/95 Qualification II Art. 5(3)

ref. from Supreme Administrative Court, Austria, 16 Mar. 2022

Art. 5(3) must be interpreted as precluding national legislation which makes the recognition of the status of refugee
following a subsequent application within the meaning of Art. 2(q) of the Asylum Procedures Dir., based on a risk of
persecution arising from circumstances which the applicant has created by his or her own decision since leaving his or
her country of origin, subject to the condition that those circumstances must constitute the expression and continuation of
convictions held by the applicant in that country.

CJEU (GC) 11 June 2024, C-646/21 K. & L. /Stscr (NL) EU:C:2024:487
AG 13 July 2023 EU:C:2023:581
interpr. of Dir. 2011/95 Qualification II Art. 10(1)(d)

ref. from Rechtbank Den Haag (zp Den Bosch), Netherlands, 25 Oct. 2021

Art. 10(1)(d) and (2) OD II must be interpreted as meaning that depending on the circumstances in the country of origin,
women who are nationals of that country, including minors, who share as a common characteristic the fact that they
genuinely come to identify with the fundamental value of equality between women and men during their stay in a MS may
be regarded as belonging to ‘a particular social group’, constituting a ‘reason for persecution’ capable of leading to the
recognition of refugee status.

Art. 24(2) of the Charter must be interpreted as precluding the competent national authority from deciding upon an
application for international protection submitted by a minor without having concretely determined the best interests of
that minor in the context of an individual assessment.

CJEU 19 Dec. 2024, C-244/24 Kaduna EU:C:2024:1038
interpr. of Dir. 2001/55 Temporary Protection Art. 4+7(1)

ref. from Rechtbank Den Haag (zp Amsterdam), Netherlands, 29 Mar. 2024

joined cases: C-244/24 + C-290/24

Art. 4 and 7 must be interpreted as not precluding a MS from deciding to terminate, at any time and before the maximum
duration of temporary protection set at EU level is reached, temporary protection which it has freely decided to grant to
categories of persons displaced from Ukraine other than those referred to in art. 2(1) and (2) of Implementing Decision
2022/382, by exercising the option provided for in art. 7(1) of that directive and art. 2(3) of that implementing decision.
Where a MS decides to terminate optional temporary protection early, it must ensure that the discretion afforded to it by
EU law is not used in a manner which would undermine the objectives of Dir. 2001/55 and the effectiveness of that
directive. That MS is also required to observe the general principles of that law, which include, in particular, the
principles of legal certainty and protection of legitimate expectations.

See also.: Temporary Protection Directive

CJEU (GC) 9 Nov. 2021, C-91/20 L.W. EU:C:2021:898
AG 12 May 2021 EU:C:2021:384
interpr. of Dir. 2011/95 Qualification II Art. 3+23(2)

ref. from Bundesverwaltungsgericht, Germany, 18 Dec. 2019

Art. 3 and 23(2) OD II must be interpreted as not precluding a MS from granting, under more favourable national
provisions, as a derived right and for the purpose of maintaining family unity, refugee status to the minor child of a TCN
who has been recognised as a refugee, including in the case where that child was born in the territory of that MS and,
through that child’s other parent, has the nationality of another third country in which he or she would not be at risk of
persecution, provided that the child is not caught by a ground for exclusion referred to in Art. 12(2) QD II and that the
child is not, through his or her nationality or any other element characterising his or her personal legal status, entitled to
better treatment in that MS than that resulting from the grant of refugee status. It is not relevant in that regard to
ascertain whether it is possible and reasonably acceptable for the child and the child’s parents to move to that other third
country.
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<  CJEU (GC) 31 Jan. 2017, C-573/14 Lounani EU:C:2017:71
AG 31 May 2016 EU:C:2016:380
* interpr. of Dir. 2004/83 Qualification I Art. 12(2)(c)+12(3)

ref. from Conseil d'Etat, Belgium, 11 Dec. 2014

* Article 12(2)(c) OD I must be interpreted as meaning that it is not a prerequisite for the ground for exclusion of refugee
status specified in that provision to be held to be established that an applicant for international protection should have
been convicted of one of the terrorist offences referred to in Article 1(1) of Decision 2002/475/JHA on combating
terrorism.
Article 12(2)(c) and Article 12(3) QD I must be interpreted as meaning that acts constituting participation in the
activities of a terrorist group, such as those of which the defendant in the main proceedings was convicted, may justify
exclusion of refugee status, even though it is not established that the person concerned committed, attempted to commit
or threatened to commit a terrorist act as defined in the resolutions of the United Nations Security Council. For the
purposes of the individual assessment of the facts that may be grounds for a finding that there are serious reasons for
considering that a person has been guilty of acts contrary to the purposes and principles of the United Nations, has
instigated such acts or has otherwise participated in such acts, the fact that that person was convicted, by the courts of a
Member State, on a charge of participation in the activities of a terrorist group is of particular importance, as is a
finding that that person was a member of the leadership of that group, and there is no need to establish that that person
himself or herself instigated a terrorist act or otherwise participated in it.

<  CJEU (GC) 14 May 2019, C-391/16 M. a.o. EU:C:2019:413
AG 12 June 2018 EU:C:2018:486
* interpr. of Dir. 2011/95 Qualification IT Art. 14(4)+(6)

ref. from Nejvyssi spravni soud, Czechia, 13 Feb. 2017

joined cases: C-391/16 + C-77/17 + C-78/17

Consideration of Art. 14(4) to (6) of OD Il has disclosed no factor of such a kind as to affect the validity of those
provisions in the light of Art. 78(1) TFEU and Art. 18 of the Charter of Fundamental Rights of the European Union.

<  CJEUO9 Feb. 2017, C-560/14 M. EU:C:2017:101
AG 3 May 2016 EU:C:2016:320
* interpr. of Dir. 2004/83 Qualification I Art. 4
ref. from Supreme Court, Ireland, 5 Dec. 2014
* The right to be heard, as applicable in the context of Qualification I, does not require, as a rule, that, where national

legislation, such as that at issue in the main proceedings, provides for two separate procedures, one after the other, for
examining applications for refugee status and applications for subsidiary protection respectively, the applicant for
subsidiary protection is to have the right to an interview relating to his application and the right to call or cross-examine
witnesses when that interview takes place.

An interview must nonetheless be arranged where specific circumstances, relating to the elements available to the
competent authority or to the personal or general circumstances in which the application for subsidiary protection has
been made, render it necessary in order to examine that application with full knowledge of the facts, a matter which is for
the referring court to establish.

@ CJEU 6 July 2023. C-402/22 M.A. EU:C:2023:543
AG 17 May 2023 EU:C:2023:420
* interpr. of Dir. 2011/95 Qualification II Art. 14(4)(b)

ref. from Raad van State, Netherlands, 30 June 2022

* Article 14(4)(b) must be interpreted as meaning that:
(a) a crime which, in view of its specific features, is exceptionally serious, in so far as it is one of the crimes which most
seriously undermine the legal order of the community concerned, constitutes a ‘particularly serious crime’ within the
meaning of that provision. In order to assess whether a crime for which a third-country national has been convicted by a
final judgment has such a degree of seriousness, account must be taken, inter alia, of the penalty provided for and the
penalty imposed for that crime, the nature of that crime, any aggravating or mitigating circumstances, whether or not
that crime was intentional, the nature and extent of the harm caused by that crime and the procedure used to punish it;
(b) the existence of a danger to the community of the MS in which the third-country national concerned is present cannot
be regarded as established by the mere fact that he or she has been convicted by a final judgment of a particularly
serious crime;
(¢c) the application of that provision is subject to the competent authority establishing that the threat which the TCN
concerned represents to one of the fundamental interests of the society of the MS in which he or she is present is genuine,
present and sufficiently serious and that the revocation of refugee status constitutes a measure that is proportionate to
that threat.
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CJEU 22 Nov. 2012, C-277/11 M.M. EU:C:2012:744
AG 26 Apr. 2012 EU:C:2012:253
interpr. of Dir. 2004/83 Qualification I Art. 4(1)

ref. from High Court, Ireland, 6 June 2011

The requirement that the MS concerned cooperate with an applicant for asylum, as stated in the second sentence of
Article 4(1)QD, cannot be interpreted as meaning that, where a foreign national requests subsidiary protection status
after he has been refused refugee status and the competent national authority is minded to reject that second application
as well, the authority is on that basis obliged — before adopting its decision — to inform the applicant that it proposes to
reject his application and notify him of the arguments on which it intends to base its rejection, so as to enable him to
make known his views in that regard.

However, in the case of a system such as that established by the national legislation at issue in the main proceedings, a
feature of which is that there are two separate procedures, one after the other, for examining applications for refugee
status and applications for subsidiary protection respectively, it is for the national court to ensure observance, in each of
those procedures, of the applicant’s fundamental rights and, more particularly, of the right to be heard in the sense that
the applicant must be able to make known his views before the adoption of any decision that does not grant the protection
requested. In such a system, the fact that the applicant has already been duly heard when his application for refugee
status was examined does not mean that that procedural requirement may be dispensed with in the procedure relating to
the application for subsidiary protection. See also C-560/14 (M).

CJEU (GC) 24 Apr. 2018, C-353/16 M.P. EU:C:2018:276
AG 24 Oct. 2017 EU:C:2017:795
interpr. of Dir. 2004/83 Qualification I Art. 2(e)+15(b)

ref. from Supreme Court, UK, 22 June 2016

Art. 2(e) and 15(b) QD I read in the light of Art. 4 of the Charter, must be interpreted as meaning that a third country
national who in the past has been tortured by the authorities of his country of origin and no longer faces a risk of being
tortured if returned to that country, but whose physical and psychological health could, if so returned, seriously
deteriorate, leading to a serious risk of him committing suicide on account of trauma resulting from the torture he was
subjected to, is eligible for subsidiary protection if there is a real risk of him being intentionally deprived, in his country
of origin, of appropriate care for the physical and mental after-effects of that torture, that being a matter for the national
court to determine.

CJEU (GC) 18 Dec. 2014, C-542/13 M’Bodj EU:C:2014:2452
AG 17 July 2014 EU:C:2014:2133
interpr. of Dir. 2004/83 Qualification I Art. 28+29

ref. from Grondwettelijk Hof, Belgium, 17 Oct. 2013

Art. 28 and 29 do not require a MS to grant the social welfare and health care benefits provided for in those measures to
a TCN who has been granted leave to reside in the territory of that MS under national legislation, which allows a foreign
national who suffers from an illness occasioning a real risk to his life or physical integrity or a real risk of inhuman or
degrading treatment to reside in that MS, where there is no appropriate treatment in that foreign national’s country of
origin or in the third country in which he resided previously, unless such a foreign national is intentionally deprived of
health care in that country. To be read in close connection with C-562/13 [Abdadi] ruled on the same day by the same
composed CJEU.
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< CJEU 3 Mar. 2022, C-349/20 N.B. & A.B. EU:C:2022:151

interpr. of Dir. 2011/95 Qualification II Art. 12(1)(a)

ref. from First-tier Tribunal, UK, 29 July 2020

* 1. The second sentence of Art. 12(1)(a) OD I, must be interpreted as meaning that, in order to assess whether the
protection or assistance from the United Nations Relief and Works Agency (for Palestine Refugees in the Near East)
(UNRWA) has ceased, so that a person may claim ipso facto ‘refugee status’ for the purposes of that provision, account
must be taken, in the context of an assessment carried out on an individual basis, of the relevant circumstances as they
exist not only at the time of that person’s departure from the UNRWA area of operations, but also at the time when the
competent administrative authorities consider an application for refugee status or the judicial authorities concerned rule
on the appeal against a decision refusing to grant such status.
2. The second sentence of Art. 12(1)(a) QD I must be interpreted as meaning that, in the context of the analysis of
whether the protection or assistance from the UNRWA has ceased, so that a person may claim ipso facto ‘refugee status’
for the purposes of that provision, where the person concerned establishes that he or she has been forced to leave the
UNRWA area of operations for reasons beyond his or her control and independent of his or her volition, it is for the MS,
if it considers that the person is now in a position to return to that area and receive that protection or assistance there, to
establish that that is the case.
3. The second sentence of Art. 12(1)(a) OD I must be interpreted as meaning that, in order to determine whether the
protection or assistance from the UNRWA has ceased, within the meaning of that provision, so that a person who has
applied for international protection has been forced to leave that body’s area of operations, it is not necessary to
establish that UNRWA or the State in whose territory it operates intended to inflict harm on that person or to deprive him
or her of assistance, by act or omission. For the purposes of that provision, it is sufficient to establish that UNRWA's
assistance or protection has in fact ceased for any reason, so that that body is no longer in a position, for objective
reasons or reasons relating to the person’s individual situation, to guarantee him or her living conditions commensurate
with its mission.
4. The second sentence of Art. 12(1)(a) I, read in comjunction with Art. 1(D) of the Refugee Convention, must be
interpreted as meaning that, in the context of the assessment of the conditions required to determine whether the
protection or assistance from the UNRWA has ceased, so that a person may claim ipso facto ‘refugee status’ for the
purposes of that provision of QD I, account must be taken of the assistance provided to that person by civil society actors,
such as non-governmental organisations, provided that UNRWA has a formal relationship of cooperation with them, of a
stable nature, in which they assist UNRWA in carrying out its mandate.

*

< CJEU 20 Oct. 2022. C-66/21 O.T.E. / Stscr (NL) EU:C:2022:809
AG 2 June 2022 EU:C:2022:434
* interpr. of Dir. 2004/81 Trafficking Victims Art. 6(2)

ref. from Rechtbank Den Haag (zp Zwolle), Netherlands, 29 Jan. 2021

* The applicant applied for asylum in the Netherlands, having previously lodged asylum applications in Italy and Belgium.
He informed the Netherlands asylum authority that he had become the victim of human smugglers in Italy. The asylum
authority decided not to examine his application on the ground that this was Italy’s responsibility because of the earlier
applications.
The CJEU ruled that Art. 2 of Trafficking Directive 2004/81 must be interpreted as meaning that the measure by which a
third-country national is transferred from the territory of one MS to that of another MS, pursuant to Dublin III, falls
within the scope of the concept of ‘expulsion order’.
Art. 6(2) Dir. 2004/81 must be interpreted as precluding the enforcement of a decision to transfer a third-country
national, taken pursuant to Dublin III, during the reflection period guaranteed in Art. 6 (1) of that directive, but as not
precluding the adoption of such a decision, or of measures preparatory to the enforcement of that decision, provided that
those preparatory measures do not deprive such a reflection period of its effectiveness, which is a matter for the referring
court to determine.

< CJEU 12 Jan. 2023, C-280/21 P.I. / Migracijos (LT) EU:C:2023:13
AG 30 June 2022 EU:C:2022:506
* interpr. of Dir. 2011/95 Qualification II Art. 10(1)(e)+10(2)

ref. from Supreme Court, Lithuania, 30 Apr. 2021

* Art. 10(1)(e) and (2) of OD II must be interpreted as meaning that the concept of ‘political opinion’ includes attempts by
an applicant for international protection, within the meaning of Art. 2(h) and (i), to defend his personal material and
economic interests by legal means against non-State actors acting illegally, where those actors, on account of their
connections with the State via corruption, are in a position to exploit, to the applicant’s detriment, the mechanism by
which that State imposes penalties for criminal offences, in so far as those attempts are perceived by the actors of
persecution as opposition or resistance as part of a matter related to those actors or their policies and/or methods.

< CJEU 17 July 2014, C-481/13 Qurbani EU:C:2014:2101

* interpr. of Dir. 2004/83 Qualification I Art. 14(6)
ref. from Oberlandesgericht Bamberg, Germany, 9 Sep. 2013

* interpr. of Refugee Convention [art. 31]
Although the Court accepted in Bolbol (C-31/09) and El Karem (C-364/11) that it had jurisdiction to interpret the
provisions of the Geneva Convention to which EU law made a renvoi, it must be noted that the present request for a
preliminary ruling contains no mention of any rule of EU law which makes a renvoi to Article 31 of the Geneva
Convention and, in particular, no mention of Article 14(6) of Directive 2004/83. The point should also be made that the
present request contains nothing which suggests that the latter provision is relevant in the case in the main proceedings.
Therefore, the Court rules that it has no jurisdiction to reply to the questions..
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CJEU 21 Sep. 2023. C-151/22 S. & A. /Stscr (NL) EU:C:2023:688
interpr. of Dir. 2011/95 Qualification II Art. 10(1)(e)+4(3)-(5)

ref. from Raad van State, Netherlands, 16 Feb. 2022

Art. 10(1)(e) and (2) must be interpreted as meaning that, in order for the opinions, ideas or beliefs of an applicant who
has not yet attracted the negative interest of the potential actors of persecution in his or her country of origin to fall
within the concept of ‘political opinion’ or ‘political characteristic’, it is sufficient for that applicant to claim that he or
she has or expresses those opinions, thoughts or beliefs. That is without prejudice to the assessment of whether the
applicant’s fear of being persecuted on account of his or her political opinions is well founded.

Art. 4(3) to (5) must be interpreted as meaning that, for the purposes of assessing whether an applicant’s fear of
persecution on account of his or her political opinions is well founded, the competent authorities of the MS must take
account of the fact that those political opinions, owing to the degree of conviction with which they are expressed or the
possible engagement by that applicant in activities to promote those opinions, could have attracted or may attract the
negative interest of the actors of potential persecution in that applicant’s country of origin. It is not however required
that the same opinions be so deeply rooted in the applicant that he or she could not refrain, if returned to his or her
country of origin, from manifesting them, thereby exposing himself or herself to the risk of suffering acts of persecution
within the meaning of Art. 9 of that directive.

CJEU 9 Sep. 2021, C-768/19 S.E. / Germany EU:C:2021:709
AG 25 Mar. 2021 EU:C:2021:247
interpr. of Dir. 2011/95 Qualification II Art. 2(j)+11

ref. from Bundesverwaltungsgericht, Germany, 15 Aug. 2019

(1) Art. 2(j) OD 11, must be interpreted as meaning that where an asylum seeker has entered the host MS where his minor
and unmarried child is located and wish to derive a right to asylum obtained by this child under the legislation in force in
that MS granting such a right to persons falling within the third indent of Art. 2(j), the date on the decision on the
application for international protection submitted by that asylum seeker is relevant for the assessment of whether the
beneficiary of international protection is a 'minor' within the meaning of that provision, is the date on which that
applicant for asylum — possibly informally — applied for asylum.

(2) The third indent of Art. 2(j), read in conjunction with Art. 23(2) and Art. 7 Charter, must be interpreted as meaning
that the term ‘member of the family’ does not require the effective resumption of family life between the parent of the
beneficiary of international protection and his child.

(3) Art. 2(j), read in conjunction with Art. 23(2), must be interpreted as meaning that the rights of the family members of
the child with subsidiary protection (in particular the benefits referred to in Art. 24-35) continue to exist even after that
person has reached the age of majority for the period of validity of the residence permit issued to them pursuant to Art.
24(2).

CJEU 5 Oct. 2023, C-294/22 S.W. EU:C:2023:733
AG 4 May 2023 EU:C:2023:388
interpr. of Dir. 2011/95 Qualification II Art. 12(1)(a)

ref. from Conseil d'Etat, France, 3 May 2022

On the protection of a sick Palestinian refugee in France who has no access to care and treatment by UNRWA. The
CJEU rules that the second sentence of Art. 12(1)(a) of OD II must be interpreted as meaning that the protection or
assistance of UNRWA must be regarded as having ceased when that agency becomes unable to ensure that a stateless
person of Palestinian origin enjoying such protection or assistance has access to the healthcare and medical treatment
without which that person is exposed to a real risk of imminent death or to a real risk of suffering a serious, rapid and
irreversible decline in his or her state of health or a significant reduction in life expectancy. It is for the national court to
ascertain whether there is such a risk.

CJEU (GC) 2 Mar. 2010, C-175/08 Salahadin Abdulla a.o. EU:C:2010:105
AG 15 Sep. 2009 EU:C:2009:551
interpr. of Dir. 2004/83 Qualification I Art. 2(c)+11+14

ref. from Bundesverwaltungsgericht, Germany, 29 Apr. 2008

When the circumstances which resulted in the granting of refugee status have ceased to exist and the competent
authorities of the Member State verify that there are no other circumstances which could justify a fear of persecution on
the part of the person concerned either for the same reason as that initially at issue or for one of the other reasons set out
in Article 2(c) of Directive 2004/83, the standard of probability used to assess the risk stemming from those other
circumstances is the same as that applied when refugee status was granted.

CJEU 13 Sep. 2018, C-369/17 Shajin Ahmed EU:C:2018:713
interpr. of Dir. 2011/95 Qualification II Art. 17(1)(b)

ref. from Fovarosi Kozigazgatasi és Munkatigyi Birosag, Hungary, 16 June 2017

Article 17(1)(b) must be interpreted as precluding legislation of a MS pursuant to which the applicant for subsidiary
protection is deemed to have ‘committed a serious crime’ within the meaning of that provision, which may exclude him
from that protection, on the basis of the sole criterion of the penalty provided for a specific crime under the law of that
MS. It is for the authority or competent national court ruling on the application for subsidiary protection to assess the
seriousness of the crime at issue, by carrying out a full investigation into all the circumstances of the individual case
concerned.
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@  CJEU 26 Feb. 2015. C-472/13 Shepherd EU:C:2015:117
AG 11 Nov. 2014 EU:C:2014:2360
* interpr. of Dir. 2004/83 Qualification I Art. 9(2)+12(2)
ref. from Bayerisches Verwaltungsgericht Miinchen, Germany, 2 Sep. 2013
* This case is about an American soldier who works at maintenance on helicopters and fears that he contributes to the

commission of war crimes. So, he deserts the army and applies for asylum in Germany expecting to be prosecuted in the
USA. The Court restricts the issue to the interpretation of desertion in the context of persecution and does not elaborate
on the definition of ‘war crimes’.

The Court states that the factual assessment which it is for the national authorities alone to carry out, under the
supervision of the courts, in order to determine the situation of the military service concerned, must be based on a body
of evidence capable of establishing, in view of all the circumstances of the case, particularly those concerning the
relevant facts as they relate to the country of origin at the time of taking a decision on the application and to the
individual position and personal circumstances of the applicant, that the situation in question makes it credible that the
alleged war crimes would be committed. Further, the refusal to perform military service must constitute the only means
by which the applicant for refugee status could avoid participating in the alleged war crimes, and, consequently, if he did
not avail himself of a procedure for obtaining conscientious objector status, any protection under Article 9(2)(e) is
excluded, unless that applicant proves that no procedure of that nature would have been available to him in his specific
situation.

Article 9(2)(b) and (c) must be interpreted as meaning that, in circumstances such as those in the main proceedings, it
does not appear that the measures incurred by a soldier because of his refusal to perform military service, such as the
imposition of a prison sentence or discharge from the army, may be considered, having regard to the legitimate exercise,
by that State, of its right to maintain an armed force, so disproportionate or discriminatory as to amount to acts of
persecution for the purpose of those provisions.

<  CJEU 24 June 2015, C-373/13 T. EU:C:2015:413
AG 11 Sep. 2014 EU:C:2014:2218
* interpr. of Dir. 2004/83 Qualification I Art. 21(2)+(3)
ref. from Verwaltungsgerichtshof Baden Wiirttemberg, Germany, 2 July 2013
* A residence permit, once granted to a refugee, may be revoked, either pursuant to Article 24(1) QD, where there are

compelling reasons of national security or public order, or pursuant to Article 21(3), where there are reasons to apply
the derogation from the principle of non-refoulement laid down in Article 21(2).

Support for a terrorist organisation (included on the list annexed to Council Common Position 2001/931/CFSP of 27
December 2001 on the application of specific measures to combat terrorism), may constitute one of the ‘compelling
reasons of national security or public order’ within the meaning of Article 24(1) OD, even if the conditions set out in
Article 21(2) OD are not met. In order to be able to revoke, on the basis of Article 24(1) OD, a residence permit granted
to a refugee on the ground that that refugee supports such a terrorist organisation, the competent authorities are
nevertheless obliged to carry out, under the supervision of the national courts, an individual assessment of the specific
facts concerning the actions of both the organisation and the refugee in question.

Where a MS decides to expel a refugee whose residence permit has been revoked, but suspends the implementation of
that decision, it is incompatible with that directive to deny access to the benefits guaranteed by Chapter VII of the same
directive, unless an exception expressly laid down in the directive applies.

=  CJEU (GC) 16 Jan. 2024, C-621/21 W.S. EU:C:2024:47
AG 20 Apr. 2023 EU:C:2023:314
* interpr. of Dir. 2011/95 Qualification 11 Art. 17

ref. from Administrativen sad Sofia-grad, Bulgaria, 6 Oct. 2021

* The Grand Chamber rules that:
(1) Art. 10(1)(d) must be interpreted as meaning that depending on the circumstances in the country of origin, women in
that country as a whole and more restricted groups of women who share an additional common characteristic may be
regarded as belonging to ‘a particular social group’, as a ‘reason for persecution’ capable of leading to the recognition
of refugee status.
(2) Art. 9(3) must be interpreted as meaning that where an applicant claims a fear of being persecuted in his or her
country of origin by non-State actors, it is not necessary to establish a link between one of the reasons for persecution
referred to in Article 10(1) of that directive and such acts of persecution, if such a link can be established between one of
those reasons for persecution and the absence of protection from those acts by the actors of protection referred to in
Article 7(1) of that directive.
(3) Art. 15(a) and (b) must be interpreted as meaning that the concept of ‘serious harm’ covers the real threat to the
applicant of being killed or subjected to acts of violence inflicted by a member of his or her family or community due to
the alleged transgression of cultural, religious or traditional norms, and that that concept is therefore capable of leading
to the recognition of subsidiary protection status, within the meaning of Art. 2(g) of that directive.
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CJEU 9 Nov. 2023, C-125/22 X. & Y./Stscr (NL) EU:C:2023:843
AG 8 June 2023 EU:C:2023:469
interpr. of Dir. 2011/95 Qualification II Art. 15(b)+(c)

ref. from Rechtbank Den Haag (zp Den Bosch), Netherlands, 22 Feb. 2022

On the issue of individual circumstances and serious harm in the context of subsidiary protection. The CJEU has ruled
that Art. 15 OD II must be interpreted as meaning that in order to determine whether an applicant for international
protection is eligible for subsidiary protection, the competent national authority must examine all the relevant factors,
relating both to the individual position and personal circumstances of the applicant and to the general situation in the
country of origin, before identifying the type of serious harm that those factors may potentially substantiate.

Art. 15(c) OD Il must be interpreted as meaning that in order to assess whether there is a real risk of suffering a type of
serious harm as defined in that provision, the competent national authority must be able to take account of factors
relating to the individual position and personal circumstances of the applicant other than the mere fact of coming from
an area of a given country where ‘the most extreme cases of general violence’, within the meaning of the judgment
ECtHR 17 July 2008, 25904/07, N.A. v the UK.

CJEU 29 June 2023, C-756/21 X. /IPAT (IE) EU:C:2023:523
AG 16 Feb. 2023 EU:C:2023:121
interpr. of Dir. 2004/83 Qualification I Art. 4(1)+4(5)(e)

ref. from High Court, Ireland, 9 Dec. 2021

Art. 4(1) must be interpreted as meaning that:

(a) the duty of cooperation laid down in that provision requires the determining authority to obtain (i) up-to-date
information concerning all the relevant facts as regards the general situation prevailing in the country of origin of an
applicant for asylum and international protection and (ii) a medico-legal report on his or her mental health, where there
is evidence of mental health problems resulting potentially from a traumatic event which occurred in that country of
origin and the use of such a report is necessary or relevant in order to assess the applicant’s genuine need for
international protection, provided that the modalities of the use of such a report comply, inter alia, with the fundamental
rights guaranteed by the Charter of Fundamental Rights of the European Union;

(b) the finding — in the context of a second level of judicial scrutiny provided for by national law — of a breach of the
duty of cooperation laid down in that provision need not necessarily entail, by itself, the annulment of the decision
dismissing an appeal brought against a decision rejecting an application for international protection, since the applicant
for international protection may be required to demonstrate that the decision dismissing the appeal might have been
different in the absence of that breach.

Art. 4(5)(e) must be interpreted as meaning that:

a false statement, contained in the initial application for international protection, which was explained and withdrawn by
the applicant for asylum at the first available opportunity, is not capable, by itself, of preventing the establishment of the
applicant’s general credibility, for the purposes of that provision.

See also § 2 on Asylum Procedure.

CJEU 7 Nov. 2013, C-199/12 X, Y, Z EU:C:2013:720
AG 11 July 2013 EU:C:2013:474
interpr. of Dir. 2004/83 Qualification I Art. 9(1)(a)+10(1)(d)

ref. from Raad van State, Netherlands, 27 Apr. 2012

joined cases: C-199/12 + C-200/12 + C-201/12

The court ruled on the issue whether homosexuals - for the the assessment of the grounds of persecution - may be
regarded as being members of a social group.

Art. 10(1)(d) must be interpreted as meaning that the existence of criminal laws, such as those at issue in each of the
cases in the main proceedings, which specifically target homosexuals, supports the finding that those persons must be
regarded as forming a particular social group.

Article 9(1), read together with Article 9(2)(c), must be interpreted as meaning that the criminalisation of homosexual
acts per se does not constitute an act of persecution. However, a term of imprisonment which sanctions homosexual acts
and which is actually applied in the country of origin which adopted such legislation must be regarded as being a
punishment which is disproportionate or discriminatory and thus constitutes an act of persecution.

Article 10(1)(d), read together with Article 2(c), must be interpreted as meaning that only homosexual acts which are
criminal in accordance with the national law of the Member States are excluded from its scope. When assessing an
application for refugee status, the competent authorities cannot reasonably expect, in order to avoid the risk of
persecution, the applicant for asylum to conceal his homosexuality in his country of origin or to exercise reserve in the
expression of his sexual orientation.

CJEU 6 July 2023, C-8/22 XXX EU:C:2023:520
AG 16 Feb. 2023 EU:C:2023:114
interpr. of Dir. 2011/95 Qualification IT Art. 14(4)(b)

ref. from Conseil d'Etat, Belgium, 2 Dec. 2021

Art. 14(4)(b) ODir 1l must be interpreted as meaning that the existence of a danger to the community of the MS in which
the TCN concerned is present cannot be regarded as established by the mere fact that he or she has been convicted by a
final judgment of a particularly serious crime.
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*

CJEU 23 Nov. 2023, C-374/22 XXX EU:C:2023:902
AG 20 Apr. 2023 EU:C:2023:318
interpr. of Dir. 2011/95 Qualification II Art. 2(j)+23

ref. from Conseil d'Etat, Belgium, 8 June 2022
Art. 23 of OD Il must be interpreted as not requiring the MS to grant the parent of a child who has refugee status in a MS
the right to international protection in that MS.

CJEU 23 Nov. 2023, C-614/22 XXX EU:C:2023:903
interpr. of Dir. 201 1/95 Qualification 11 Art. 23

ref. from Conseil d'Etat, Belgium, 24 Sep. 2022

Art. 20 and 23 of QD II must be interpreted as not requiring the MS to grant the parent, and also ‘family member’ within
the meaning of Art. 2(j), of a child who has refugee status in a MS the right to international protection in that MS.

CJEU (GC) 22 Feb. 2022, C-483/20 XXXX. EU:C:2022:103
AG 30 Sep. 2021 EU:C:2021:780
interpr. of Dir. 2011/95 Qualification II Art. 23(2)

ref. from Conseil d'Etat, Belgium, 30 June 2020

Art. 33(2)(a) APD II, must be interpreted as not precluding a MS from exercising the option available to it under that
provision to refuse to grant an application for international protection on the ground that it is inadmissible because the
applicant has already been granted refugee status by another MS, where that applicant is the father of a child who is an
unaccompanied minor who has been granted subsidiary protection in the first Member State, without prejudice,
nevertheless, to the application of Art. 23(2) OD II about family unity..

CJEU (GC) 5 Sep. 2012, C-71/11 Y. & Z. EU:C:2012:558
AG 19 Apr. 2012 EU:C:2012:224
interpr. of Dir. 2004/83 Qualification I Art. 2(c)+9(1)(a)

ref. from Bundesverwaltungsgericht, Germany, 2 Mar. 2011

joined cases: C-71/11 + C-99/11

1. Art. 9(1)(a) OD means that not all interference with the right to freedom of religion which infringes Article 10(1) EU
Charter is capable of constituting an ‘act of persecution’ within the meaning of that provision of the QD;

— there may be an act of persecution as a result of interference with the external manifestation of that freedom, and

— for the purpose of determining whether interference with the right to freedom of religion which infringes Article 10(1)
EU Charter may constitute an ‘act of persecution’, the competent authorities must ascertain, in the light of the personal
circumstances of the person concerned, whether that person, as a result of exercising that freedom in his country of
origin, runs a genuine risk of, inter alia, being prosecuted or subject to inhuman or degrading treatment or punishment
by one of the actors referred to in Article 6 OD.

2. Article 2(c) QD must be interpreted as meaning that the applicant’s fear of being persecuted is well founded if, in the
light of the applicant’s personal circumstances, the competent authorities consider that it may reasonably be thought
that, upon his return to his country of origin, he will engage in religious practices which will expose him to a real risk of
persecution. In assessing an application for refugee status on an individual basis, those authorities cannot reasonably
expect the applicant to abstain from those religious practices.

1.3.2 CJEU pending cases on Qualification for Protection

@  CJEU C-608/22 Femmes Afghanes
AG 9 Nov. 2023 EU:C:2023:856

* interpr. of Dir. 2011/95 Qualification II Art. 9(1)(b)+4(3)
ref. from Verwaltungsgerichtshof, Austria, 14 Sep. 2023
joined cases: C-608/22 + C-609/22

® The AG concludes that Art. 9(1)(b) of OD II must be interpreted as meaning that the concept of ‘acts of persecution’
includes an accumulation of discriminatory acts and measures adopted by a country against women and girls to restrict
or even prohibit, inter alia, their access to education and healthcare, their gainful employment, their participation in
public life and politics, their freedom of movement and freedom to take part in sports, depriving them of protection
against gender-based and domestic violence and requiring them to cover their entire body and face, in so far as those
acts and measures have the cumulative effect of depriving those women and girls of their most basic rights in society and
thus undermine full respect for human dignity, as enshrined in Art. 2 TEU and Art. 1 of the Charter.
The AG also concludes that Art. 4(3) QD II does not preclude the competent national authorities from concluding, in the
context of examining the individual status and personal circumstances of the applicant, required for the purposes of the
individual assessment of the application for international protection, that there is a well-founded fear of being subjected
to such acts of persecution on account of her gender, without having to look for other factors particular to her personal
circumstances.

<« CJEU C-63/24 Galte

* interpr. of Dir. 2011/95 Qualification II Art. 12(2)(b)
ref. from Lietuvos vyriausiasis administracinis teismas, Lithuania, 26 Jan. 2024

® On the criminal record of a refugee. Is there an obligation to take into consideration the sentence already served by that
person, the pardon or amnesty granted to that person, or any other circumstance of a similar nature?
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CJEU C-454/23 K.A.M.

interpr. of Dir. 2011/95 Qualification II Art. 14(4)(a)+12

ref. from Dioikitiko Dikastirio Diethnous Prostasias, Cyprus, 19 June 2023

On the issue whether art. 14(4)(a) can be interpreted as meaning that it allows refugee status to be revoked based on the
past conduct or alleged acts of the refugee outside and prior to entering the State of refuge which are not included in the
conduct which constitutes grounds for exclusion from being a refugee, having regard to the provisions of Art. 1(F) Ref.
Convention and Art. 12 of QD Il on exclusion, which explicitly set out the grounds on which a person may be excluded
from being a refugee.

CJEU C-158/23 Keren
AG 6 June 2024 EU:C:2024:461
interpr. of Dir. 2011/95 Qualification II Art. 34

ref. from Raad van State, Netherlands, 15 Mar. 2023

Compatibility of national integration requirements with QD II. The AG concludes that the QDII

* does not preclude national legislation which requires refugees to attend civic integration courses, provided that that
obligation does not limit access to the rights conferred on them by that directive and, in particular, by Chapter VII
thereof, and takes account of their specific needs.

* precludes national legislation which imposes on refugees the obligation to bear high costs of integration programmes,
without the national authorities having previously carried out an individual assessment of their financial and social
situation, on the ground that that obligation is incompatible with the obligation to ensure access to integration
programmes and does not create pre-conditions which guarantee access to those programmes;

* does not preclude national legislation which requires refugees to sit a civic integration examination covering oral and
written skills in the official language of the host Member State and knowledge of the society of that Member State; and

* precludes national legislation which requires refugees to pass such an examination, on pain of having to repay a loan
and receiving a fine, as it jeopardises the attainment of the objectives of QD Il and undermines the effectiveness of Article
34 thereof.

CJEU C-123/23 Khan Yunis
AG 27 June 2024 EU:C:2024:563
interpr. of Dir. 2011/95 Qualification II Art. 33(2)(d)

ref. from Verwaltungsgericht Minden, Germany, 28 Oct. 2022

Art. 33(2)(d) must be interpreted as meaning that the mere fact that the asylum procedure regarding a previous
application for international protection of the person concerned was closed by a decision to discontinue it, (cfm art. 28
(1)), is not, in and of itself, an obstacle to an application thereafter presented by the same person being regarded as a
‘subsequent application’ within the meaning of art. 2(q). However, such an application cannot be regarded as coming
within the scope of that provision, and the ground of inadmissibility contained in art. 33(2)(d) cannot apply, if the
decision to discontinue the asylum procedure regarding the previous application has not been adopted yet or if the
person concerned still has the opportunity to resume that procedure. In that regard, art. 28(2) states that ‘MSs may
provide for a time limit of at least nine months’, during which the procedure can be resumed. It is up to the MSs, in their
national law, to decide what that time limit is, so long as it is not less than the nine-month minimum set by that provision.
Art. 33(2)(d) read in conjunction with art. 2(q) thereof, must be interpreted as meaning that they can be relied upon in
the situation where a MS other than the MS which delivered the final decision regarding a previous application for
international protection of the person concerned becomes the MS responsible for examining a new application made by
that person (in application of the criteria laid down in Dublin 111).

Those provisions enable the MS responsible to declare the new application inadmissible, on the ground that it constitutes
a ‘subsequent application’, within the meaning of art. 2(q) of that directive, and that the asylum procedure regarding the
previous application of the person concerned has already been closed by a final decision in that other MS. That
possibility is, however, subject to the condition, expressly laid out in art. 33(2)(d) of Directive 2013/32, that no ‘new
elements or findings relating to the examination of whether the applicant qualifies as a beneficiary of international
protection ... have arisen or have been presented by the applicant’.

CJEU C-753/23 Krasiliva

interpr. of Dir. 2001/55 Temporary Protection Art. 8+11

ref. from Nejvy!! i spravni soud, Czechia, 7 Dec. 2023

Does Art. 8(1) having regard also to the MS’ agreement not to apply Art. 11 of that directive, preclude national
legislation under which an application for a residence permit for the purpose of giving temporary protection is
inadmissible if the foreign national has applied for a residence permit in another MS or has already been granted a
permit in another MS?

Does a person enjoying temporary protection have the right to an effective remedy before a tribunal under Art. 47 of the
Charter against the failure of a MS to grant a residence permit within the meaning of Art. 8(1)?
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! CJEU C-217/2: Laghman
AG 5 Sep. 202 EU:C:2024:70
* interpr. of Dir. 2011/95 Qualification Il Art. 10(1)(d)

ref. from Verwaltungsgerichtshof, Germany, 4 Apr. 2024

* art. 10(1)(d) must be interpreted as meaning that
* The Odistincidentity®of the group is a condition that mustbe examinedin the light of the surroundingsocietyC
perception of it.
* The Osurroundingociety(s definedas the humanand social environmentin which that group lives, which the
competentnational authority considersrelevant for the purposesof its individual assessmendf the application for
international protection.The perceptionof the surroundingsocietydoesnot refer to the isolatedperceptionof the actor
of persecution, but to a collective perception.
* Thefact that the groupis perceivedas beingdifferentby the surroundingsocietymustbe examinedn thelight of the
impressioror imagethatit hasof that group,with whichan opinionor judgemenmaybe associatedhat differentiatest
or distinguishest from the rest of society.Behaviour,acts or measureghat are adoptedas a result of that perceptior
may be relevant factors for that purpose.
* Dependingon the circumstancedn the countryof origin, a memberof a family involvedin a bloodfeudin that country
may be consideredo belongto a Oparticulasocial groupOas a reasonfor persecutiorthat maylead to the recognitior
of refugee status.

! CJEU C-349/2. Nuratau

* interpr. of Dir. 2011/95 Qualification Il Art. 3
ref. from Krajsk soud v Br#i, Czechia, 9 May 2024

* On the withdrawal of international protection

1.3.3 ECtHR Judgments on Qualification for Protection and Family Life (Art. 8, 12, 14)

1 ECtHR 19 Dec. 2017, 60342/ A.v CH CE:ECHR:2017:1219JUD006034:2
* no violation of ECHR: 3+2

* Theapplicantwasan Iranian national who appliedfor asylumin 2009, claiming to havebeenimprisonedand tortured
after taking part in a demonstrationThis applicationwasrejectedas the Swissauthoritiesfound his accountnot to be
credible. In a subsequenasylumapplication he claimedto have convertedto Christianity while in Switzerlandand
therefore to be at risk of death penalty for apostasy if returned to Iran. B
The Court referred to the domesticauthorities that had found that, evenassumingthe applicantOgonversionto be
genuineand lasting, Christian convertswould only face a real risk of ill-treatmentuponreturn to Iran if manifesting
their faith in a mannerthat would lead to thembeing perceivedas a threat to the Iranian authorities. That requireda
certainlevel of public disclosurewhichwasnot foundto be the casefor the applicantwhowasan ordinary memberof a
Christian circle. His casewas thus contrastedwith the situation whereit was establishedhat the personsconcernet
were deeplycommittedo their faith and consideredoublic practiceof it essentiato preservetheir religious identity (cf.
CJEU 5 Sep 2012, C-71/11 and C-99/11, Y and 2).

As there were no indicationsthat the two setsof domesticproceedingsn which the applicant had beenexaminedn
personwere flawed, and having regard to the reasoningof the Swissauthorities and the reports on the situation of
Christian converts in Iran, the Court found no grounds to consider the domestic authoritiesO assessment inade:

! ECtHR 7 Jan. 2014, 58802/ AA. (#1) v CH CE:ECHR:2014:0107JUD0058802
* violation of ECHR: 3

* Theapplicantwasa Sudanesasylumseekerclaimingto originate from the region of North Darfur. He allegedto have
fled his village after it had beenattackedand burnt down by the Janjaweednilitia that had killed his father and many
other inhabitants, and mistreated himself.

The ECtHR notedthat the securityand humanrights situationin Sudanis alarming and hasdeterioratedin the last few
months.Political opponentsof the governmentare frequentlyharassed arrested,tortured and prosecutedsuch risk
affecting not only high-profile people, but anyone merely suspected of supporting opposition movements.

As the applicanthad beena memberof the Darfur rebel group SLM-Unityin Switzerlandfor severalyears,the Court
notedthat the Sudanesgovernmenmonitorsactivitiesof political opponentsabroad. While acknowledginghe difficulty
in assessingasesconcerningsur place activities, the Court had regard to the fact that the applicant had joined the
organisationseveralyearsheforelaunchinghis presentasylumrequestwhenit wasnot foreseeabldor him to apply for
asyluma secondime.In viewof theimportanceof art. 3 andtheirreversible nature of the damagethat resultsif therisk
of ill-treatmentmaterialisesthe Court preferredto assesghe claim on the groundsof the political activities effectively
carried out by the applicant. Ashe mightat leastbe suspecteaf beingaffiliated with an oppositionmovementthe Court
foundsubstantialgroundsfor believingthat hewouldbe at risk of beingdetainedjnterrogatedandtortured on arrival at
the airport in Sudan.
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ECtHR 5 Nov. 2019, 32218/ A.A. (#2) v CH CE:ECHR:2019:1105JUD003221¢
violation of ECHR: 3

The applicantwasan asylumseekerof Hazara ethnicitywho had fled Afghanistanafter convertingto Christianity. The
Swissauthoritieshad rejectedhis applicationastheyfoundthat he would not be exposedo seriousharmin Afghanistar
as a result of his conversion.The Court noted that according to international sourcesAfghanswho had become
Christiansor weresuspecteaf conversionwould be exposedo a risk of persecutiorby variousgroupsin Afghanistan
including State persecutionresulting in the death penalty. It found that the Swissauthorities, while acceptingthe
applicantOgonversion,had not consideredhis practice of the Christian faith since his baptismor how he could, if
returned,continueto practiseit in Afghanistan.The domesticauthoritieshad merelypresumedhat he would havean
internal protectionalternativeby living in Kabul with his unclesand cousinsas his conversiorwas not knownto these
relatives. This implied that the applicant would be obliged to changehis social conductby confiningit to a strictly
private level and would thus haveto live a life of deceitand could be forcedto renouncecontactwith other Christians
The SwissFederal AdministrativeCourt had thusnot engagedn a sufficientlyseriousexaminationof the consequence
of the applicantOs conversion.

ECtHR 24 July 2014, 34098/ A.A. a.0.v SE CE:ECHR:2014:0724JUD003409¢
no violation of ECHR: 3

Theapplicantswerefour Somalicitizens,a father and his threechildrenborn in 1990,1994and 1997.Theyappliedfor
asylumin Swedenglaimingto be member®f the Sheikalclan and havinglived togetherin southernSomaliasince1999.
The Swedishauthorities, referring to languageanalysisand to their various explanationsas well as A.A.Osevera
passportstampsfrom Somalilandand northern Somalia, found it much more likely that they had beenliving in
Somaliland for years before leaving for Sweden, and that they could consequently be returned there.

While therewere no indicationsthat the applicantshad any affiliations with the majority Isaaqclan in Somaliland the
ECtHRfoundstrongreasonsto questionthe veracity of the applicants@ccountof their origin in southernSomaliaand
their denial of anytieswith northernSomalia.Theycould thereforebe expectedo providea satisfactoryexplanationfor
the discrepanciesalleged by the Swedishauthorities. Suchexplanationhad not beenprovided, and the Court further
notedthat the applicantshad not contestedhe findingsof the languageanalystbeforethe domesticauthorities,and that
A.A. hadprovidedcontradictorystatementsbouta crucial eventand had beenvagueaboutthe situationin southernand
central Somalia.

Againstthis backgroundthe Court wassatisfiedthat the assessmerity the Swedishauthoritiesthat the applicantsmust
havebeenformer residentsof Somalilandbeforeleaving Somalia,was adequateand sufficientlysupportedby relevant
materials.At the sametime the Court notedthe intentionto removethe applicantsdirectly to Somalilandandthat a fresh
assessmentvould haveto be madeby the Swedishauthoritiesin casethe applicantsshould not gain admittanceto
Somaliland. Their deportation to Somaliland would therefore not involve a violation of art. 3.

ECtHR 15 Jan. 2015, 18039/ AA.vFR CE:ECHR:2015:0115JUD001803¢
violation of ECHR: 3

Caseof deportationto Sudan.The applicant was an asylum seekeroriginating from the South Darfur region and
belongingto a non-Arabtribe. He had arrivedin Francein October2010,wasarrestedandissuedwith a removalorder,
released and then rearrested a number of times. He lodged an asylum application in June 2011.
Theapplicantstatedthat oneof his brothershad joined the JEM oppositionmovemenin Sudanandthat he himselfhad
sharedthe movementQdeasbut refusedto be involvedin its armedactivities. He allegedthat the Sudanesauthorities
had interrogated and tortured him severaltimesin order to extract information about JEM. A medical certificate
producedby the applicantwasbrief, yetgiving credibility to his allegationsof ill-treatment,and the Frenchgovernmer
had not commentedn this certificate. The applicantOsllegationto have beengiven a prison sentenceor providing
supportto the Sudaneseppositionforceswasnot supportecby any documentbut the Court consideredhis asreflecting
the fact that the Sudanese authorities were convinced of the applicantOs involvement in a rebel movement.
Asto theinconsistencied the applicantOaccountthe ECtHRheldthat his descriptionof eventin Sudanhad remainec
constantboth beforethe Court itself and beforethe French asylumoffice OFPRA.Only the chronologywas differing
slightly, andthe Court statedthat merediscrepancyn the chronologicalaccountwasno major inconsistencynotingthat
the asylumapplicationhad beenexaminedn the acceleratedorocedurewith little time left for the applicantto prepare
his case. Thus, the decisive part of the applicantOs account was credible.

Referringto its previousfinding of the humanrights situationin Sudanas alarming, particularly as regards political
opponentgA.A.v. Switzerland January2014,58802/12) the Court consideredhe applicantto be at seriousrisk of ill-
treatment both as belonging to an ethnic minority and because of his supposed links with an opposition group.

ECtHR 13 July 2023, 4677/, A.A.v SE CE:ECHR:2023:0713JUD000467
no violation of ECHR: 3

Theapplicantis a Libyan nationalwhowasborn in 1988and livesin Gothenburg(Sweden)He arrived in Swedenyia
Spain,in 2012 and appliedfor asylum,claiming that he was at risk from the Libyan mafia. The migration authorities
rejectedhis request,but could not enforcetheir decisionto return him to Spainas he had abscondedIn 2015 he
reappliedfor asylumin Swedenthis time claiming that he was on a wantedlist in Libya and would be at risk of ill-
treatment if returned because he had worked for the Gaddafi regime. This request was also rejected.

While recognisingthat the situationin Libya remainedfragile, the ECtHR found no reasonto questionthe Swedisl
authorities@nd courts@onclusionthat the situationin Libyawasnot soseriousthatall Libyan nationalsseekingasylurr
needednternational protection. The ECtHR concludedthat the applicanthad failed to substantiatehat he would be at
risk of being killed or subjectedto ill-treatment upon returning to Libya. Accordingly, his removalwould not be in
violation of Art. 2 or 3.
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! ECtHR 3 Apr. 2014, 68519/1 A.AM. v SE CE:ECHR:2014:0403JUD006851¢

* no violation of ECHR: 3

* The applicant was an Iragi Sunni Muslim originating from Mosul. Despite certain credibility issuesconcerningan
allegedarrest warrant and in absentiajudgment,the ECtHR consideredhim to be at real risk of ill-treatment by al-
Qaedain Iraq dueto his refusalto apologisefor offensivereligious statementandto havinghad an unveiledwomanin
his employment.
Basedon considerationsimilar to thosein W.H.v. Sweder(8 April 2015,49341/10) however the Court foundthat the
applicant would be able to relocate safelyin KRI. Thereforehis deportationwould not involve a violation of art. 3
provided that he is not returnedto parts of Iraq situated outside KRI. One dissentingjudge consideredthis to be
insufficient in order to comply with the guarantees for internal relocation as required under the CourtOs case la

1 ECtHR 7 May 2024, 22283/: A.D. a.o.vSE CE:ECHR:2024:0507JUD002228:
* no violation of ECHR: 3

* Aboutthe removalof Albanian asylumseekersThe ECtHR found no reasonsto departfrom the Swedishauthorities(
assessmerthat it had not beendemonstratedhat the Albanianauthoritiesare unableor unwilling to obviateanyrisk of
ill-treatment by non-state actors seemingly faced by the applicants by providing appropriate protection.

! ECtHR 15 Jan. 2015, 80086/ AF.vFR CE:ECHR:2015:0115JUD008008¢

* violation of ECHR: 3

* Caseof deportation(similar to A.A.v. France,15 January2015,18039/11) Theapplicantwasa Sudanesasylumseeke
who submitted that he risked ill-treatment on account of his ethnic origin and his supposed links with the JEM nr
The French asylumauthorities had consideredhis statementn both ethnicity and region of origin as evasiveand
confusedbut the ECtHRnotedthat theyhad failed to statethe groundsfor their finding asto the lack of credibility. The
Court consideredhe applicantOaccountof ill-treatmentdueto his supposedinks with JEM to be particularly detailec
and compatiblewith the international reports available on Sudan,and it was supportedby a medicalcertificate. The
inconsistencieseferredto by the Frenchgovernmentvere thereforenot sufficientto castdoubton the factsallegedby
the applicant. A secondasylumapplication madeby him undera falseidentity did also not discreditall his statement
before the Court.
Giventhe suspicionf the SudanesauthoritiestowardsDarfuris havingtravelledabroad,the Court consideredt likely
thattheapplicantwould attract their unfavourableattention.Dueto his profile andthe generalisedactsof violencebeing
perpetratedagainstmemberf the Darfur ethnicgroups,deportationof the applicantto Sudanwould exposehimto risk
of ill-treatment in violation of art. 3.

! ECtHR 27 June 2013, 71680, A.G.AM.v SE CE:ECHR:2013:0627JUD007168(

* no violation of ECHR: 3

* Theeightcasesconcernedenlraqgi nationalshavingappliedfor asylumin SwedenTheir applicationshad beenrejectec
and the ECtHR notedthat the Swedishauthorities had given extensivereasonsfor their decisions.The Court further
notedthat the generalsituationin Iraq was slowly improving,and concludedthat it was not so seriousas to causeby
itself a violation of art. 3 in the event of a personOs return to the country.
The applicantsin two of the casesallegedto be at risk of beingvictims of honour-relatedcrimes,and the Court found
that the eventsthat had led the applicantsto leavelraq strongly indicatedthat theywould be in dangeruponreturn to
their hometowns. The Court also found theseapplicantsunableto seekprotectionfrom the authoritiesin their home
regions of Irag, nor would any protection provided be effective, given reports that OhonourkillingsOwere being
committedwith impunity. However,thesetwo applicantswere consideredable to relocateto regionsaway from where
theywere persecutedy a family or clan, as tribes and clans were region-basedowersand there was no evidenceto
showthat the relevantclans or tribes in their caseswere particularly influential or powerful or connectedwith the
authorities or militia in Iraq. Furthermore,the two applicantswere both Sunni Muslims and there was nothing to
indicatethat it would be impossibleor evenparticularly difficult for themto find a placeto settlewheretheywould be
part of the majority or, in any event, be able to live in relative safety.
The applicantsin the other six caseswere Iragi Christianswhomthe Court consideredable to relocateto the three
northerngovernorateof Dahuk, Erbil and Sulaymaniyahforming the Kurdistan Regionof northernlirag. Accordingto
internationalsourcesthis regionwasa relatively safeareawheretherights of Christiansweregenerallybeingrespecte:
and large numbersof this group had alreadyfoundrefuge.The Court pointedto the preferentialtreatmentgivento the
Christiangroup as comparedo otherswishingto enterthe KurdistanRegion,andto the apparentavailability of identity
documentsor that purpose Neitherthe generalsituationin that region, including that of the Christian minority, nor any
of the applicants(personal circumstancesindicated the existenceof a risk of inhuman or degrading treatment
Furthermore therewasno evidenceo showthat the generalliving conditionswould not be reasonablethe Court noting
in particular that there were jobs availablein Kurdistanand that settlerswould haveaccesso healthcare as well as
financial and other support from UNHCR and local authorities.
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ECtHR 12 Jan. 2016, 13442 A.G.R. v NL CE:ECHR:2016:0112JUD001344:
no violation of ECHR: 3

joined cases: 13442/08, 25077/06 + 46856/07 + 8161/07 + 39575/06

Thesefive casesconcernedAfghanasylumseekeravho had beenexcludedfrom refugeestatusunderart. 1F of the UN
RefugeeConventiondue to their past activities as more or less high ranking officers in the former Afghanarmy or
intelligence service until the collapse of the communistregime in 1992. They claimed that their forcible return to
Afghanistan would expose them to a real risk of ill-treatment.

In A.G.R.v. NL (12 January2016,13442/08)he Court found,apart from the applicantOansubstantiatedlaims, nothing
in the casefile specificallyindicatingwhether,andif sowhy,the Mujahideenwould havebeeninterestedn the applicant
on allegedoccasiondn 1992and 1995.1t further foundno tangible elementshowingthat the applicanthad since2005
attractedthe negativeattentionof any governmentabr non-governmentabodyor any private individual in Afghanistan
The Court further noted that since 2010 the UNHCR has no longer classified people who have worked for the
KhAD/WADunderthe former Afghanregimeas one of the specificcategoriesof personsexposedo a potential risk of
persecution in Afghanistan.

Asto the generalsecuritysituationin Afghanistanthe Court did not find that therewasa generalsituation of violence
such that there would be a real risk of ill-treatment simply by virtue of an individual being returned to Afghanista

ECtHR 30 May 2017, 23378/ A.l. v CH CE:ECHR:2017:0530JUD002337¢
violation of ECHR: 2+3

Theapplicantwasa Sudaneseationalwhoappliedfor asylumin Switzerlandn 2012.During his stayin Switzerlandhe
had been an active member of two organisations opposing the current government of Sudan.

The Court confirmedits previousfindings that the humanrights situationin Sudanwas alarming, in particular for
political opponents,and that it had further deteriorated since 2014. Individuals suspectedof being membersor
supportersof rebelgroups,are still beingarrestedandtortured, suchrisk of ill-treatmentnot solelyaffectinghigh-profile
opponentshut everyoneopposingor beingsuspecteaf opposingthe Sudaneseegime.Thatregimewasalso knownto
carry out surveillance of opposition activities abroad

Despitethe fact that the Court did not find it substantiatedhat the Sudanesauthoritieshad shownany interestin the
applicantwhile he wasstill in Sudanand until his arrival to Switzerlandthe Court acceptedhat he had beenactively
andincreasinglyinvolvedin the oppositiongroupsduring his stayas an asylumseekeiin that country.Giventherisk for
everyonesuspecteaf opposingthe regime,and the surveillanceof political opponentsabroad,it could not be excludec
thatthe applicanthad attractedthe attentionof the intelligenceservicesThus,therewerereasonablegroundsto believe
that he would risk being arrested and tortured on arrival in the airport of Khartoum.

ECtHR 29 Oct. 2015, 44095/ AL. (X.W.) v RU CE:ECHR:2015:1029JUD004409¢
violation of ECHR: 2+3

The applicantChinesenational had beenarrestedin Russiaon suspicionof havingmurdereda policemanin China. It
wasundisputedhat therewasa substantialand foreseeableisk that, if deportedto China, he mightbe giventhe deatt
penalty after trial on the capital charge of murder. Referring to previous judgments concerning the evolving
interpretationof arts. 2 and 3 as regardsthe permissibilityof the deathpenalty,as well as to RussiaOsommitments$o
abolishthe deathpenalty,the Court concludecthat the applicantOgorcible return to Chinawould exposehim to a real
risk of treatmentcontrary to arts. 2 and 3. Russiawasheld to haveviolatedart. 3 on accountof the applicantOsolitary
confinementn a detentioncentrefor aliens,and on accountof the detentionconditionsin a police stationwherehe had
been held for two days.

ECtHR 24 Oct. 2023, 23048/ A.M.A. v NL CE:ECHR:2023:1024JUD002304¢
violation of ECHR: 3

Theapplicantfrom Bahrain appliedfor asylumin the NL, whichwasrejected.Dueto all sortsof electronicdeficiencies
his appealwastoo late and thereforinadmissibleIn 2018he wasexpelledto Bahrain. A weeklater his lawyerinformec
the Dutchauthoritiesthat the applicanthadbeenarrestedon arrival in Bahrainand detainedmmediately Subsequentl
he was sentenced to life imprisonment in Bahrain.

TheECtHRhasacceptedhat Stateamayconfinethe assessmemdf a subsequerdsylumapplicationto an examinatiorof
the questionwhetherrelevantnewfactshavebeenbroughtforward, and that whenno suchfactsare foundtheyare not
requiredto conducttheir assessmemntith the samethoroughnessHowever the examinationof that questionshouldnot
be carried out in a too restrictivea manner(seeM.D. and M.A. v. Belgiun). Theseprinciplesseemo correspondo the
reasoningadoptedby the CJEU in its judgmentin L.H. As regardsthe caseat hand, the ECtHT notesthat the new
documentslo not appearto havebeeneasyto comeby, astheydo not appearto be publicly availablerecords.By bluntly
concludingthat no probativevaluecould be attachedto thesedocumentswithoutany prior assessmerdf their potential
relevancein thelight of all the other informationregardingthe individual situation of the applicantand of the genera
situationin Bahrain, the competentwuthoritiestook too narrow an approach,which cannotbe regardedas ensuringthe
careful and rigorous examination expected of them.

Thus,therespondensStatefailed to dischargeits proceduralobligationunderArt. of the Conventiorto properlyassessn
the contextof the Olast-minute@roceedingshe allegedrisk of treatmentcontrary to that provisionbeforeremovingthe
applicant from the Netherlands.

This caseis officially unanimouslyconsideredas a violation of the proceduralobligationsunderart. 3. It is, however
also relevant under qualification. See,in that context,the partly concurring and partly dissentingopinion of judge
Serghides.
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! ECtHR 23 Oct. 2018, 61689/ A.N. a.o.vRU CE:ECHR:2018:1023JUD006168¢
* violation of ECHR: 3

* The applicant Uzbekistanand Tajikistan nationals claimed that the requestedextradition to their countriesof origin
would expose them to risk of ill-treatment.
The Court referredto its previouscaselaw holding that individuals whoseextradition was soughtby Uzbekor Tajik
authoritieson chargesof religiously or politically motivatedcrimes constitutevulnerablegroupsfacing a real risk of
treatmentcontrary to art. 3. As the presentapplicantshad in the extradition and expulsioncasesconsistentlyand
specificallyarguedthat they had beenprosecutedor religious extremismand faceda risk of ill-treatment, the Russiar
authorities had at their disposal sufficiently substantiatedcomplaints. The Court would therefore have to examine
whetherthe authorities had dischargedtheir obligation to assessheseclaims adequately Referringto the national
courtsGsimplistic rejectionsof the claims, and to their reliance on assurancegrom the Tajik and Uzbekauthorities
despitetheir formulationin standardterms,the Court foundthat theyhadfailed to assesshe claimsadequatelythrough
reliance on sufficientrelevantmaterial. In its independenexaminationof the claims the Court found no basisfor a
conclusionthat the criminal justicesystenof Tajikistanor Uzbekistaror the specifictreatmentof personsprosecutedor
religiously and politically motivatedcrimeshad improved.Removalf the applicantswould thereforeexposethemto a
real risk of treatment contrary to art. 3.

] ECtHR 19 Apr. 2018, 46240/ A.S.VvFR CE:ECHR:2018:0419JUD004624(
* no violation of ECHR: 3

* The applicant Moroccan national had beensentencedo sevenyearsOmprisonmentfor involvementin conspiracyto
carry out terrorist attacksin France, Morocco and other countries.In that connectionhe had beendeprivedof his
acquired French nationality and expelledto Morocco where he was arrested and placed in detention.The Court
observedthat Morocco had taken action to preventrisks of torture and inhuman and degrading treatment, thus
distinguishingthe casefrom M.A. v. France (9373/15).The nature of the applicant®sonvictionexplainedwhy he might
be subjectedo control and supervisorymeasure®n his return to Morocco, suchmeasuresot amountingipso facto to
treatmentcontraryto art. 3. TheCourt notedthat despitehis releaseand contactswith a lawyerthe applicanthad failed
to presentany evidencesuchas medicalcertificatesto showthat his conditionsof detentionhad exceededhe severity
thresholdrequiredfor violation of art. 3. He had also not presentedany evidenceto provethat personspresenteds his
accompliceshad sustainedinhumanor degradingtreatment.As the French authorities had deportedthe applicant to
Moroccodespitean ECtHRindicationunderRule39, art. 34 had beenviolated.Moreover,the Court heldthat by serving
the expulsionorder on the applicanton the day of his release yetmorethan onemonthafter the order had beenissued
anddeportinghim immediatelyuponrelease the authoritieshad givenhim insufficienttime effectivelyto requestinterim
measures from the Court.

! ECtHR 25 Feb. 2020, 68377/ A.S.N. v NL CE:ECHR:2020:0225JUD006837

* no violation of ECHR: 3

* joined cases: 68377/17, C-530/18

* The applicantsare Afghannationalsand Sikhswho usedto live in Afghanistan.The family applied for asylumin the
Netherlandstelling the Dutch authoritiesthat they had left Afghanistanafter one of the applicantOsister had beer
kidnappedwhile on the way to the Gurdwara (Sikhtemple)and that her brother had receiveda ransomdemandsignec
by the TalibanandhadthenhimselfdisappearedTheDutchauthoritiesrejectedboththeinitial anda subsequendsylur
application, which decisionswere upheld in court. Main point was that the applicantsGaccount of eventslackec
credibility and that they had not made a plausible case for believing that they feared persecution.
The ECtHR concludeshat the generalsituationin Afghanistancannotbe deemedsuchthat any removalthere would
necessarilybreachArt. 3 of the Conventionand that the situation of Sikhsin Afghanistancannotbe deemedsuchthat
they belongto a group that is systematicallyexposedo a practice of ill-treatment. The Court also finds that in this
presentcasethe severitythresholdhasnot beenmetin the presentcase.Moreover,it hasalso not beenestablishedhat
the case is so very exceptional that the humanitarian grounds against removal are compelling.

! ECtHR 21 June 2022, 1557/ Akkad v TR CE:ECHR:2022:0621JUD0001557
* violation of ECHR: 3+5+13

* This caseconcernghe applicantOallegationthat he had beensubjectedo forcedand unlawful expulsionto Syria by the
Turkishauthoritiesunderthe guiseof a OvoluntaryreturnO.In 2018the applicant,who had a valid residencepermitin
TYrkiye and had beengrantedOtemporarprotectionGstatus wasarrestednearthe Merie river while attemptingto enter
Greece. He was removed to Syria two days later.

The ECtHRfoundthat substantialgroundshad beenshownfor believingthat the applicantfaceda real risk of treatmen
contraryto Art. 3 in Syriaand that the Turkishauthoritieshad exposecim, in full knowledgeof the facts,to the risk of
treatmentin breachof the Convention.lt also held that the handcuffingof the applicant® in pairs with other single
Syrianmenduring a busjourneylasting around 20 hours B amountedo degradingtreatment.The applicantwas also
unableto challengehis removalto Syria. And the ECtHR foundthat the applicanthad beendeprivedof his liberty from
the time of his arrest closeto the Greekborder at Merie until his removalto Syria. It notedthat the legal safeguard:
provided for by domestic law in relation to the detention of persons facing expulsion had not been complied witt
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ECtHR 16 Apr. 2013 17299/ Aswat v UK CE:ECHR:2013:0416JUD001729¢
violation of ECHR: 3

An allegedinternationalterrorist who had beendetainedin the UK pendingextraditionto the USA claimedthat suct
extraditionwould not be compatiblewith art. 3. The casewas originally processedogetherwith Babar Ahmada.o. v.
UK (24027/07),but was adjournedin order to obtain further information. The Court distinguishedthis casefrom the
former one, dueto the severityof the applicantOmentalhealth condition. In light of the medicalevidencetherewasa
real risk that extradition would result in a significant deterioration of the applicantOsnental and physical health,
amountingto treatmentin breachof art. 3. The Court pointedto his uncertainfuture in an undeterminednstitution,
possiblythe highly restrictiveregimein the Osupermaxfison ADX Florence,and to the differentand potentiallymore
hostile prison environmentthan the high-securitypsychiatric hospital in the UK where the applicant was currently
detained.

ECtHR 19 Dec. 2013, 11161/ B.K.A. v SE CE:ECHR:2013:1219JUD0011161
no violation of ECHR: 3

Theapplicantwasan Iragi citizen,a SunniMuslim from Baghdad.He claimedto be at risk of persecutiorbecausehe
had worked as a professionalsoldier in 2002-03during the SaddamHusseinregime and had beena memberof the
BaOath party, and because of a blood feud after he had accidentally shot and killed a relative in Iraq.

The ECtHRfirst consideredhe generalsituationin Irag, and referredto international reports attestingto a continuec
difficult situation, including indiscriminate and deadly attacks by violent groups, discrimination and heavy-hande
treatmentby authorities.In the CourtOsiew, though,it appearedthat the overall situation has beenslowly improving
sincethe peakin violencein 2007,and the Court sawno reasonto alter the positiontakenin this respectfour yearsago
in the caseof F.H. v. Sweder(20 January2009,32621/06).It notedthat the applicanthad not claimedthat the genera
circumstanceson their own would preclude return, but assertedthat this situation together with his persona
circumstances would put him at risk of treatment prohibited by art. 3.

As regardsthe applicantOpersonalsituation, the Court notedthat the SwedishMigration Court had found his story
cohereniand detailed. TheCourt consideredormer memberf the BaOatiparty andthe military to be at risk todayonly
in certain parts of Iraq and only if someother factors are at hand, such as the individual having held a prominen
positionin either organisation.Giventhe long time passedsincethe applicantleft theseorganisationsand the fact that
neither he nor his family had receivedany threats becauseof this involvementfor many years,the Court found no
indication of risk of ill-treatmenton this account.However,it did acceptthe SwedishCourtOsissessmeruf the risk of
retaliation and ill-treatment from his relativesas part of the blood feud, noting that it may be very difficult to obtain
evidence in such matters.

While the applicantwasthusat risk of treatmentcontrary to art. 3, the Court acceptedhe domesticauthorities@inding
that thesethreatswere geographicallylimited to Diyala and Baghdadandthat he would be ableto settlein anotherpart
of Iraq, for instancein Anbar the largestprovincein the country.In a dissentingopinion, one of the judgesheld this
finding to reflecta failure to testthe requisiteguaranteesn connectiorwith internal relocationof applicantsunderart.
3.

ECtHR 10 May 2016, 49867/ Babajanov v TR CE:ECHR:2016:0510JUD0049867
violation of ECHR: 3

Violation of ECHR arts. 3 and 5. The caseconcernecthe allegedillegal deportationof an Uzbekasylumseekerfrom
Turkeyto Iran. Theapplicanthad fled Uzbekistarin 1999dueto fear of persecutiorbecauseéheis a Muslim. Travelling
via Tajikistan,Afghanistanand Pakistanhe had stayedin Iran asan asylumseekerfrom 2005to 2007 beforefleeingfor
Turkey.

Theapplicantclaimedthatin Septembe2008he had beenarrestedand placedin detentionalongwith 29 otherasylurr
seekersdriven to the border and deportedto Iran. The Governmensubmittedthat the applicanthad beendeportedto
Iran as a Osaféhird countryQn accordancewith domesticlaw following an assessmentf his asylumclaim. He had
subsequently entered Turkey illegally again and was currently living in hiding there.

The Court limited its examinationto ascertaining whether the Turkish authorities had fulfilled their procedura
obligationsunderart. 3. It foundit establishedhat the applicantwasan asylumseekeresidinglegally in Turkeyon the
day of his deportation,and that he had beendeportedto Iran in the absenceof a legal procedureproviding safeguard.
against unlawful deportationand without a proper examinationof his asylumclaim. As the applicant had adducec
evidencecapableof proving that there were substantialgroundsfor believingthat, if deportedto Iran with the risk of
refoulemento Uzbekistanhe would be exposedo a real risk of treatmentcontraryto art. 3, the Turkishauthoritieshad
beenunderan obligation to addresshis argumentsand carefully assesshe risk of ill-treatment.In the absenceof suct
rigorous examinationof the applicantOslaim of a risk of ill-treatment if removedto Iran or to Uzbekistan,his
deportation to Iran had amounted to a violation of art. 3.

While finding no needfor a separateexaminationof the samefacts underart. 13, and that the applicantdid not have
victim statusasregardshis complaintsof a currentthreatof deportationfrom Turkey,the Court heldthat his detentionin
connection with the deportation in 2008 had been in violation of art. 5 (1) and (2).

ECtHR 10 Apr. 2012, 24027/t Babar Ahmad v UK CE:ECHR:2012:0410JUD0024027
no violation of ECHR: 3

In a caseconcerningsix allegedinternational terrorists who havebeendetainedin the UK pendingextraditionto the
USA, the Court held that neithertheir conditionsof detentionat a Osupermaxiison in USA (ADX Florence)nor the
lengthof their possiblesentencegmandatorysentenceof life imprisonmentwithout the possibility parole for one of the
applicants, and discretionary life sentences for the others) would make such extradition a violation of art. 3.
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! ECtHR 29 June 2023, 9839/ Bijan Balahan v SE CE:ECHR:2023:0629JUD000983¢

* no violation of ECHR: 3

* Theapplicantis a dual national of Iran andthe USAandis currently beingdetainedin SwedenHe facesextraditionto
the USA where he is wantedin the State of California on chargesfor seriouscriminal offences,including torture,
aggravatedmayhemand grand theft. No evidenceof a real risk of a life imprisonmensentencavithout parole or with a
61-year minimum term before parole eligibility, if applicant extradited to, and convicted in, the USA: no violation

! ECtHR 13 July 2023, 13869/ Carvajal Barrios v ES CE:ECHR:2023:0713JUD001386¢
* ECHR: 3

* The caseconcernedhe extraditionof Mr Carvajal Barrios to the United Stateswhereheis wantedfor drug-smuggling

offencesTheapplicantis a Venezuelamationalwhowasborn in 1960andis in detentionin EstremeralCommunityof
Madrid). He was a memberof the Venezuelanintelligence agency, including head of counter-espionageunder
VenezuelarPresidentHugo Chivez.In July 2014, while working as Venezuelarconsulin Aruba (Kingdom of the
Netherlands), he was
arrestedon that island pursuantto a United StatesDepartmentof Statearrest warrant. As a result of his diplomatic
immunity, he was ultimately expelled from Aruba, rather than extradited to the United States.
The ECtHRreiteratedthat in the extraditioncontext,in order to complywith Art. 3, Spainwasnot requiredto examine
the availability of proceduralsafeguardsn the United Statesbecausescrutinisingthe relevantlaw and practice of that
Statewould be unduly difficult for the national authoritiesdecidingon extraditionrequestsand this would be an over-
extensivanterpretationof the responsibilityof a Contracting State.It largely referredto the principles establishedn
ECtHR GC 3 Nov 2022, 22854/20, Sanchez-Sanchez v. the UK.

! ECtHR (GC) 15 Nov. 1996, 22414/ Chahal v UK CE:ECHR:1996:1115JUD002241¢

* violation of ECHR: 3

* This caseis about an order for deportationto India of Sikh separatistfor national security reasons.The ECtHR is
persuaded(12 votesto 7) by evidencecorroboratedfrom different objective sourcesthat until mid-1994elementsof
Punjab police accustomedo act without regard to humanrights of suspectedikh militants, including pursuingthemr
outsidehome State.Despiterecent(i.e. 1996) improvemenin humanrights situationin Punjab and efforts of Indian
authoritiesto bring aboutreform, problemspersistwith regard to observanceof humanrights by certain membersof
securityforcesin Punjab and elsewherein India. Againstthis background,assurance®f the Indian Governmentre
inadequategguaranteeof safety. Theapplicant'shigh profile is likely to makehim target of hard-line elementsn security

forces.
! ECtHR 20 Mar. 1991, 15576/ Cruz Varas v SE CE:ECHR:1991:0320JUD001557¢
* no violation of ECHR: 3
* Recognizingthe extra-territorial effect of Art. 3 similarly applicable to rejected asylum seekers;finding no Art. 3

violation in expulsionof Chilean national deniedasylum,noting that risk assessmeriiy StateParty mustbe basedon
facts known at time of expulsion.

! ECtHR 14 Jan. 2020, 75953, D.a.o.vRO CE:ECHR:2020:0114JUD007595:
* no violation of ECHR: 2

* The caseconcernedan order for the expulsionto Iraq of an Iraqi national following his convictionin Romaniafor

havingfacilitated the entry to Romaniaof terrorists. The Court held that the generalevidencesubmittedby the applicant
was accompaniedy very little information about his individual circumstancesnd failed to demonstraten practical
termsthat therewasa direct link betweerhis convictionin Romaniaand the likelihood of his beingsubjectedn Iraq to
treatmentcontrary to Art. 2 and 3 ECHR. The actionsfor which the applicanthad beenconvictedin Romaniahad not
takenplacein Iraqi territory and had no directlink with terrorism. Therewerethereforeno seriousor provengroundsto
believethat if he werereturnedto Iraq, the applicantwouldrun a real risk of beingsubjectedo treatmentin breachof
Art. 2 and 3 ECHR.
The Court notedthat the remediesavailable to the applicantto challengethe expulsionorder did not havesuspensiv
effect,whichwasincompatiblethe CourtOsase-lawin respeciof Art. 13. TheCourt consideredhatthe complaintsunder
Art. 6 (right to a fair hearing)and 8 (right to respectfor private and family life) were manifestlyill-founded.However
the Court decidedto continueto indicate to the Governmen{Rule 39 of the Rulesof Court) not to sendthe applicant
back to Iraq until such time as the judgment became final or the Court gave another ruling on the subject.

! ECtHR 22 June 2006, 24245, D.vTR CE:ECHR:2006:0622JUD002424¢

* violation of ECHR: 3

* Deportationof womanapplicantin view of the awaiting executiorof severecorporal punishmenin Iran would constitute
violation of Art. 3, as suchpunishmentvouldinflict harmto her personaldignity and her physicaland mentalintegrity;
violation of Art. 3 would also occur to her husbandand daughter,given their fear resulting from the prospectiveill-
treatment of D.

! ECtHR 14 Sep. 2023, 44646/ Diakite v IT CE:ECHR:2023:0914JUD004464¢

* violation of ECHR: 8

* Violation of Art. 8 by the transfer of a minor asylumseekerto an adultsGeceptioncentreand only aboutfive months
later transferring him to a minors@entre,as the authoritiesdid not act with reasonabladiligenceand thereforedid not
complywith the positiveobligationto ensurethe right to respectfor privatelife, in whichthe principle of presumptiorof
minor age is an inherent element of the protection towards a foreign unaccompanied individual declaring to be i
Complaintsunder arts. 3 and 13 rejectedas manifestlyill-founded as the minimumlevel of severityof the receptior
conditions to fall within art. 3 had not been reached.
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ECtHR 22 July 2021, 39126/ E.H.vFR CE:ECHR:2021:0722JUD003912¢
no violation of ECHR: 3+13

Expulsionof a Moroccannational who is an activist for WesternSaharaindependencend thus belongsto a group,
which is particularly at risk. The applicant started to challengehis return four subsequenprocedures,each with
suspensiveeffect, which were qualified as effectiveremediesHe was heard and, in spite of tight deadlines,enjoyec
safeguards to put forward his claims.

ECtHR 11 July 2017, 43538/ E.P.v NL CE:ECHR:2017:0711JUD004353¢
no violation of ECHR: 3
joined cases: 43538/11, 63104/11 + 72586/11 + 77691/11 + 41509/12 + 46051/13

No violation of art 3 in caseof forcible return to Afghanistan.Casesdeclaredinadmissible(similar to M.M. a.o. v.
Netherlands (16 May 2017, 15993/09).

ECtHR 15 Jan. 2015, 68900/ Eshonkulov v RU CE:ECHR:2015:0115JUD006890(
violation of ECHR: 3

Caseof violation of art 3: extraditionto Uzbekistanlargely similar to Fozil Nazarow. Russia(11 Dec.2014,74759/13)
Violation of art. 5(1)(f) and art. 5(4) due to detentionof the applicant pendingexpulsion.Violation of art. 6(2) on
accountof the wording of the extradition decision,amountingto a declarationof the applicantOguilt prejudgingthe
assessment of the facts by the Uzbekistani courts.

ECtHR (GC) 23 Mar. 2016, 43611/ F.G.vSE CE:ECHR:2016:0323JUD0043611
violation of ECHR: 3

An Iranian is refusedasylumin Swederand facesexpulsionto Iran. The Chamberof the Court is divided (4-3) asto the
questiorwhetherthe applicantrisksreligious persecutiorin Iran andthe caseis referredtot the Grand Chamber(2 June
2014).

No violation of ECHR arts. 2 and 3 on accountof the applicantOgolitical pastif he wereto be deportedto Iran.
However,thereis a violation of ECHR arts. 2 and 3 in caseof return to Iran without an ex nunc assessmentf the
consequences of the applicantOs conversion.

In contrastto the Chamberjudgmentl6 January2014,which observedhat the applicanthad expresslystatedbeforethe
domesticauthoritiesthat he did not wishto rely on his religious conversioras a groundfor asylum,the Grand Chambe
notedthat the Swedishauthoritieshad becomeaware that there was an issueof the applicantOsur place conversion
While he did rely on his conversionin his appealto the Migration Court, and his conversiorto Christianity had not beer
questionedduring the appeal, the Migration Court had not consideredthis issuefurther and did not carry out an
assessmertf the risk that he might encounter,as a result of his conversion,uponreturn to Iran. Thus,despitebeing
awareof the applicantOsonversiorandthat he mightthereforebelongto a group of personswho, dependingon various
factors, could be at risk of ill-treatment, the Swedishauthorities had not carried out a thorough examinationof the
applicantOsonversion,the seriousnes®f his beliefs,and how he intendedto manifesthis Christian faith in Iran if
deported.Moreover,the conversionhad not beenconsidereda Onewircumstance(ustifying a re-examinationof the
case.TheSwedistauthoritieshadthereforenevermadean assessmerdf the risk that the applicantmightencounterasa
resultof his conversionin caseof return to Iran. The Court concludedthat the applicanthad sufficientlyshownthat his
claim for asylum on the basis of his conversion merits an assessment by the national authorities.

In light of the special circumstancef this case,the Grand Chamberquite extensivelystatedthe general principles
regardingthe assessmemf applicationsfor asylum,mainly focusingon the proceduraldutiesincumbenbn Statesunder
ECHRarts. 2 and 3. Whileit is in principle for the applicantto submit,as soonas possible his claim for asylumwith the
reasonsin supportof it, and to adduceevidencecapableof proving substantialgroundsfor believingthat deportatior
wouldimply a real risk of ill-treatment,in relation to claimsbasedon a well-knowngeneralrisk the obligationsunder
arts. 2 and 3 entail that Stateauthoritiescarry out an assessmerdf that risk of their own motion. Giventhe absolute
nature of the rights guaranteedunder arts. 2 and 3, this also appliesif a Stateis madeaware of factsrelating to a
specificindividual that could exposehim to a risk of ill-treatment,in particular in situationswherethe authoritieshave
beenmadeawarethat the asylumseekemay, plausibly,be a memberof a group systematicallyexposedo a practice of
ill-treatmentandthereare seriousreasongo believein the existencef that practiceandin his or her membershipf the
group concerned.

ECtHR 16 Apr. 2024, 9568/2 F.O. & G.H.vBE CE:ECHR:2024:0416JUD000956¢
ECHR: 3

ComplaintunderECHRart. 3 is rejectedas inadmissiblesincethe applicants,claiming risk of violenceand extortionin

El Salvador,despitethe refusal of asylumhad not beensubjectto a removalorder; theywerethereforenot considere«

victimsof an art. 3 violation in the senseof ECHRart. 34, andthe Court heldthe applicationto beincompatiblewith the

ECHR ratione personae.
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! ECtHR 11 Dec. 2014, 74759/ Fozil Nazarov v RU CE:ECHR:2014:1211JUD007475¢
* violation of ECHR: 3

* Caseof extraditionor administrativeremovalto UzbekistanThe applicantwasan Uzbekcitizenwho had beenaccuset
of criminal offences relating to prohibited religious activities in Uzbekistan.
Referringto its previouscaselaw, the Court consideredhe generalhumanrights situationin Uzbekistaralarming, with
the practice of torture againstpersonsn police custodybeingdescribedas OsystematieBd Oindiscriminate@nd there
was no concreteevidenceof any fundamentaimprovementPersonschargedwith membershipf a religious extremis
organisation and terrorism, like the applicant, were at an increased risk of ill-treatment.
While the failure to seekasylumimmediatelyafter arrival in anothercountrymightbe relevantfor the assessmerdf the
credibility of the applicantOallegations,it wasnot possibleto weightherisk of ill-treatmentagainstthe reasonsfor the
expulsion.The Russiangovernmenhad not put forward any factsor argumentcapableof persuadinghe Courtto reach
a differentconclusionfrom that madein similar pastcases.Due to the available material disclosinga real risk of ill-
treatmentto personsaccusedf criminal offencedike thosewith whichthe applicantwascharged,andto the absenceof
sufficientsafeguardso dispelthisrisk, it wasconcludedhat the applicantOforcible return to Uzbekistarwould giverise
to a violation of art. 3.

! ECtHR 17 Apr. 2014, 39093/ Gayratbek Saliyevv RU  CE:ECHR:2014:0417JUD003909:

* violation of ECHR: 3

* The applicantwas a Kyrgyz citizen of Uzbekethnicity, wantedin Kyrgyzstanfor violent offencesallegedly committec
during inter-ethnicriots in 2010.He wasdetainedpendingextradition,andreleasedn 2013.His applicationfor asylurnr
in Russia had been refused.
Consideringthe widespreadand routine use of torture and other ill-treatment by law-enforcementgenciesin the
southernpart of Kyrgyzstann respectof member®f the Uzbekcommunityto whichthe applicantbelongedthe impunity
of law enforcemenbfficers and the absenceof sufficientsafeguardsfor the applicantin the requestingcountry, the
ECtHRfoundit substantiatedhat he would facea real risk of ill-treatmentif returnedto KyrgyzstanThatrisk wasnot
consideredto be excludedby diplomatic assurancedrom the Kyrgyz authorities, as invokedby Russia.Art. 3 would
thereforebeviolatedin caseof his extraditionto KyrgyzstanAlsoviolation of art. 5(4) dueto lengthof detentionappea
proceedings.

! ECtHR 3 Dec. 2013, 28127/ Ghorbanov a.o. v TR CE:ECHR:2013:1203JUD0028127

* violation of ECHR: 3

* Theapplicantswere 19 Uzbekcitizenswho had beenrecognisedas refugeesdy the UNHCRbothin Iran andin Turkey
and the Turkish authoritieshad issuedthemasylum-seekecards as well as temporaryresidencepermits.Nonetheles:
they had been summarily deported from Turkey to Iran twice in 2008.
While the complaint that they had beenat risk of further deportationfrom Iran to Uzbekistanhad been declarec
manifestlyill-founded by the ECtHR as the applicantshad beenliving in Iran as recognisedefugeedor severalyears
before entering Turkey, this complaintconcernedthe circumstance®f their deportationfrom Turkey.The Court held
thesecircumstancego have causedfeelingsof despairand fear as they were unableto take any stepto preventtheir
removalin theabsencef proceduralsafeguardsandthe Turkishauthoritieshad carried out the removalwithoutrespec
for the applicants@tatusasrefugeer for their personalcircumstancesn that mostof the applicantswerechildrenwho
had a stablelife in Turkey.Thus,the Court concludedthat the sufferinghad beensevereenoughto be categorisedas
inhuman treatment. Violation of Art. 3, 5(1) and 5(2).

! ECtHR 9 Apr. 2013, 70073/ H. & B.v UK CE:ECHR:2013:0409JUD007007¢

* no violation of ECHR: 3

* joined cases: 70073/10, 44539/11

* Bothcasesconcernedheremovalto Kabul of failed Afghanasylumseekersvhohad claimedto beat risk of ill-treatment
by Taliban in Afghanistandue to their past work as a driver for the UN and as an interpreter for the US forces
respectively.The UK Governmentvas proposingto removethe applicantsdirectly to Kabul, and the casestherefore
essentiallydeal with the adequacyof Kabul as an internal flight alternative.lt had not beenclaimedthat the level of
violencein Afghanistanwas suchthat any removalthere would necessarilypbreachECHR art. 3. The Court found no
evidenceo suggesthatthereis a generalsituationof violencesuchthat therewouldbe a real risk of ill-treatmentsimply
by virtue of being returned to Afghanistan.
TheCourt pointedto the disturbingpicture of attackscarried out by the Talibanand other armedanti-governmentorces
in Afghanistaron civilians with links to the internationalcommunitywith targetedkilling of civilians associatedvith, or
perceivedas supporting,the AfghanGovernmenbr the international community Thus,the Court quotedreportsabout
an Oalarmingtrend®of the assassinatiorof civilians by anti-governmentforces, and the continuing conduct of a
campaignof intimidation and assassinationAt the sametime the Court consideredhat thereis insufficientevidenceat
the presenttime to suggesthat the Taliban havethe motivationor the ability to pursuelow level collaboratorsin Kabul
or other areas outside their control.
H. hadleft the Wardakprovinceas an infant and had movedto Kabul wherehe had lived mostof his life with his family.
He had workedas a driver for the UN in Kabul betweern2005and 2008. Like the UK authorities,the ECtHR foundno
reasonto suggeseitherthat he had a high profile in Kabul suchthat he would remainknownthereor that he would be
recognised elsewhere in Afghanistan as a result of his work.
B. had until early 2011workedas an interpreterfor the US forcesin Kunar provincewith no particular profile, andhad
not submittedany evidenceor reasonto suggestthat he would be identified in Kabul or that he would cometo the
adverseattentionof the Taliban there. The Court pointedout that the UK Tribunal had foundhim to be an untruthful
witnessandfoundno reasonto departfrom this finding of fact. AsregardsB.Osglaim that he would be unableto relocate
to Kabul becausehe would be destitutethere, the ECtHR notedthat he is a healthysingle male of 24 years,and found
that he had failed to submitevidencesuggestinghat his removalto Kabul, an urban area under Governmentontrol
where he still has family members including two sisters, would be in violation of art. 3.
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ECtHR 5 Dec. 2023, 30919/ H.A. v UK CE:ECHR:2023:1205JUD003091¢
no violation of ECHR: 3

Theapplicantis a statelespersonof Palestinianorigin. He wasborn andraisedin the Ein El-Hilweh refugeecampin
Lebanon.He left the campin 2017 for the UK wherehe requestedasylumand humanitarianprotection.He relied on
severalgrounds,one of which wasthat he wasat risk of harmif he refusedattemptsto recruit him to extremistarmec
groupsin the camp.The UK courtsacceptedhat extremistarmedgroupswould attemptto recruit him but foundthat he
had not shown that he or his family were at any risk of harm if he refused.

ECtHR (GC) 27 Apr. 1997, 24573/ H.L.R.VFR CE:ECHR:1997:0427JUD002457:
no violation of ECHR: 3

Finding no violation of Article 3 in caseof expulsionof a citizenof Columbiaastherewasno 'relevantevidencebf risk
of ill-treatment by non-stateagents, whereby authorities ‘are not able to obviate the risk by providing adequatt
protection'.

ECtHR (GC) 23 Feb. 2012, 27765, Hirsi Jamaa v IT CE:ECHR:2012:0223JUD002776"
violation of ECHR: 3

For thefirst time the Court applied Article 4 of Protocol no. 4 (collectiveexpulsion)in the circumstanceof alienswho
werenot physicallypresenton the territory of the State but in the high seasItaly wasalsoheldresponsibldor exposing
the aliensto a treatmentin violation with article 3 ECHR, asit transferredthemto Libya 'in full knowledgeof the facts'
and circumstances in Libya.

ECtHR (GC) 23 Feb. 2012, 27765, Hirsi Jamaa v IT CE:ECHR:2012:0223JUD002776%
violation of ECHR: 3

For thefirst time the Court applied Article 4 of Protocol no. 4 (collectiveexpulsion)in the circumstanceof alienswho
werenot physicallypresenton the territory of the State butin the high seasItaly wasalsoheld responsibldor exposing
the aliensto a treatmentin violation with article 3 ECHR, asit transferredthemto Libya 'in full knowledgeof the facts'
and circumstances in Libya.

ECtHR (GC) 23 Feb. 2012, 27765, Hirsi Jamaa v IT CE:ECHR:2012:0223JUD002776%
violation of ECHR: 3

For thefirst time the Court applied Article 4 of Protocol no. 4 (collectiveexpulsion)in the circumstanceof alienswho
werenot physicallypresenton theterritory of the State but in the high seasltaly wasalso heldresponsiblefor exposing
thealiensto a treatmentin violation with article 3 ECHR, asit transferredthemto Libya 'in full knowledgeof the facts'
and circumstances in Libya.

ECtHR 5 Sep. 2013, 61204/ l.v SE CE:ECHR:2013:0905JUD006120<
violation of ECHR: 3

A family of Russiarcitizensof Checherorigin appliedfor asylumin Swederand submittedhat theyhadbeentorturedin
Chechnya and were at risk of further ill-treatment upon return to Russia.

Despitethe current situationin Chechnyathe ECtHR considersthe unsafegeneralsituationnot sufficientlyseriousto
conclude that the return of the applicants to Russia would amount to a violation of art. 3.

Asfar asthe applicants@ndividual situationis concernedthe ECtHR notesthat the Swedishauthoritiesdid not as suck
questionthat Mr. | had beensubjectedo torture. However,they had found that he had not establishedwith sufficient
certainty why he had beensubjectedto it and by whom,and had thus found reasonto questionthe credibility of his
statementsln line with the Swedishauthorities,the ECtHR finds that the applicantshad failed to makeit plausiblethat
they would face a real risk of ill-treatment.

Howeverthe Courtemphasisethat the assessmertf a real risk for the personsconcernednustbe madeon the basisof
all relevantfactors which may increasethe risk of ill-treatment. Due regard shouldbe givento the possibility that a
numberof individual factors may not, whenconsideredseparately,constitutea real risk, but whentakencumulatively
and considered in a situation of general violence and heightened security, the same factors may give riseto ar
It wasnotedthat Mr. | hassignificantand visible scarson his body, and the medicalcertificatesheld that the wounds
couldbe consistentwith his explanationsasto bothtiming and extentof theill-treatment. Thus,in caseof a bodysearct
in connectionwith his possibledetentionand interrogation by the FSB or local law-enforcemenbfficials uponreturn,
thesewould immediatelyseethat Mr. | hasbeensubjectedo ill-treatmentin recentyears,which could indicatethat he
took active part in the secondwar in ChechnyaTakingthosefactors cumulatively,in the specialcircumstance®f the
case the Courtfindsthat thereweresubstantialgroundsfor believingthat the applicantswould be exposedo a real risk
of treatment contrary to art. 3 if deported to Russia.
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] ECtHR 28 Mar. 2013, 2964/. LK. v AT CE:ECHR:2013:0328JUD000296¢
* violation of ECHR: 3

* The applicantwas a Russianof Chechenorigin, claiming that his removalto Russiawould exposehim to risk of ill-
treatmentas his family had beenpersecutedn ChechnyaHis fatherhad beenworking the securityservicesof former
separatistPresidentMaskarov,and had beenmurderedin 2001.Theapplicantclaimedto havebeenarrestedfour times
threatenedand at leastonceseverelybeatenby Russiarsoldiersin the courseof an identity checkin 2004.Togethewith
his mother,he left Chechnyan 2004 and appliedfor asylumin Austria later that year. Both asylumapplicationswere
dismissed.

While the applicant had withdrawn his appeal, allegedly due to wrong legal advice, his motherwas recognisedas a
refugeeand granted asylumin appeal proceedingsin 2009. The Austrian authorities did not, in the applicantC
subsequenasylumproceedingsexaminethe connectionsetweerhis and his motherOsases but held that his reason:
for flight had been sufficiently thoroughly examined in the first proceedings.

The ECtHRwasnot persuadedhat the applicantOgrievancehad beenthoroughlyexaminedand thereforeassessetiis
casein the light of the domesticauthorities@indingsin his motherOsasewhich had acceptedher reasonsfor flight as
credible. Therewasno indication that the applicantwould be at a lesserrisk of persecutioruponreturn to Russiathan
his mother, and the alternative of staying in other parts of Russia had been excluded in her case as well.

In additionto the assessmerntf the applicantOmdividual risk, the Court observedhe regularly occurring humanrights
violationsandthe climateof impunityin Chechnyanotwithstandingherelative decreasen the activity of armedgroups
andthe generallevel of violence.The Court referredto is numerougudgmentdinding violationsof ECHRarts. 2 and 3,
and to reports about practicesof reprisals and collective punishmenbf relativesand suspectedgupportersof allegec
insurgents as well as occurrences of targeted human rights violations.
Whiletherewerethussubstantialgroundsto believethat the applicantwouldfacea real risk of treatmentcontraryto art.
3 if returned to Russia,his mentalhealth status(describedas post-traumaticstressdisorder and depressionwas not
found to amount to such very exceptional circumstances as required to raise a separate issue under art. 3.

! ECtHR 18 Jan. 2018, 21417 I.K.v CH CE:ECHR:2018:0118JUD0021417

* no violation of ECHR: 3

* The applicantwas a Sierra Leoneannational whoseapplicationfor asylumhad beenrejectedas the Swissauthorities
found that his statements about his homosexuality were not credible.
The Court pointedout that sexualorientationwasa fundamentafacetof an individual®sdentity and awarenessand in
consequencéndividuals submittinga requestfor international protectionbasedon their sexualorientation cannotbe
requiredto hideit. Noting, however that both the administrativeand the judicial authoritiesin Switzerlandhad found
that the applicantOstatementslid not meetthe requirementf plausibility, and that the documentgroducedoy him did
not call that finding into question the Court consideredhat he had not adducedsufficientevidencecapableof proving
that he would be exposed to a real risk.

! ECtHR 15 June 2023, 37550, Iquioussen v FR CE:ECHR:2023:0615JUD003755(
* ECHR: 3

* Wrong country. Applicationsrejectedas inadmissiblebecausethe decisionordering the applicantOsemoval had not
beentakenby France, but by the Belgian authorities after the applicant had voluntarily left France for Belgium;in
addition, complaints under arts. 6, 9, 10 and 13 were also found inadmissible.

! ECtHR 17 Apr. 2014, 20110/ Ismailov v RU CE:ECHR:2014:0417JUD002011C
* violation of ECHR: 3

* The applicantwas an Uzbekcitizen whoseextraditionto Uzbekistanhad beenrequestedThe extradition requesthad
been refused, and in parallel proceedings his application for asylum in Russia was refused.
The ECtHR held the generalhumanrights situation in Uzbekistanto be Oalarming@he practice of torture in police
custodybeing describedas Osystematie@d OQindiscriminate@nd confirmedthat the issueof ill-treatment of detainee:
remainsa pervasiveand enduring problem. As to the applicantOpersonalsituation, the Court observedthat he was
wantedby the Uzbekauthoritieson chargesof participating in a bannedreligious extremistorganisation, Othdslamic
Movementof Uzbekistan®and a terrorist organisation, 00Ozbekistéslomiy HarakatiOand that he was held to be
plotting to destroythe constitutionalorder of UzbekistanThe Court referredto variousinternationalreportsandits own
findingsin a numberof judgmentspointing to the risk of ill treatmentwhich could arise in similar circumstancesThe
forcedreturn to Uzbekistanin the form of expulsionor otherwise would thereforegiverise to a violation of art. 3. Also
violation of art. 5 (1)(f) and (4) on accountof detentionand unavailability of any procedurefor judicial review of the
lawfulness of detention.
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ECtHR (GC) 23 Aug. 2016, 59166/ J.K.a.0o.vSE CE:ECHR:2016:0823JUD005916¢
violation of ECHR: 3

In contrastto the Chamberjudgment4 June2015], the Grand Chamberheld Swederto bein violation of ECHRart. 3
in caseof deportationof the applicantsto Irag. In addition to assessinghe concretecomplaint,the Court providedan
extensive account of the general principles for the examination of cases concemirgfjoulementinder art. 3.
Theapplicantswerea married coupleandtheir sonbornin 2000.Theyappliedfor asylumin Swederin 2010and 2011,
respectivelyclaiming to be at risk of persecutiorby al-Qaedadueto the fact that the husbandhad run a businessn
Baghdadwith exclusivelyUS Americanclients. Beforeleavinglraq, the family had already beentarget of a numberof
attacks.TheCourt consideredhe applicants@ccountof eventsas beinggenerallycoherentcredibleand consistentvith
relevantcountryof origin information.While therewerediffering viewsasto the veracityof the applicants@xplanation:
of continuedattacksor threatsagainstthemafter 2008,the Courtdid notfind it necessaryo resolvethis disagreemenas
the domestic decisions did not appear to have entirely excluded a continuing risk from al-Qaeda after 2008.
Sincethe applicantshad previouslybeensubjectedo ill-treatmentby al-Qaeda,the Court held that therewasa strong
indication that they would continueto be at risk from non-Stateactorsin Iraq. Giventhat the deficitsin both capacity
and integrity of the Iragi security and legal systemhave increased,and the general security situation has clearly
deterioratedsince2011-12whenthe Swedishauthoritieshad decidedon the asylumcasesthe Court did not considerthe
Iragi authoritiesas being able to provide the applicantswith effectiveprotectionagainstthreatsby al-Qaedaor other
private groups. As the StateOability to protect has beendiminishedthroughoutlrag, internal relocation was not a
realistic option in the applicantsO case.

ECtHR 5 Sep. 2013, 886/ K.A.B. v SE CE:ECHR:2013:0905JUD000088¢
no violation of ECHR: 3

Theapplicantis a Somaliasylumseeker originating from Mogadishu He appliedfor asylumin 2009, claiming that he
had fled Somaliadueto persecutiorby the Islamic Courtsand al-Shabaabjn particular by telephonecalls threatening
him to stop spreadingChristianity. While the Swedishauthoritiesintendedto deportthe applicantto Somaliland,the
ECtHRdid not find it sufficientlysubstantiatedhat he would be able to gain admittanceand to settlethere. The Court
thereforeassessedis situationuponreturn to Somaliain the contextof the conditionsprevailing in Mogadishu his city
of origin.

The generalsituation of violencein Mogadishuwas assesseth the light of the criteria appliedin Sufiand Elmi v. UK
(28 June 2011, 8319/07 & 11449/07).Against the backgroundof recentinformation, in particular concerningal-
Shabaabthe CourtOsnajority held that the securitysituationin Mogadishuhasimprovedsince2011or the beginningof
2012, as the generallevel of violencehas decreasedThe situationis thereforenot, at present,of sucha nature as to
place everyone present in the city at a real risk of treatment contrary to arts. 2 or 3.

The two dissentingjudges consider the majorityOsanalysis of the general situation deficient and its conclusion:
premature dueto the unpredictablenature of the conflict and the volatility andinstability of the situationin Mogadishu
As regardsthe applicantOpersonalsituation, the Court refersto the careful examinationof the caseby the Swedisl
authorities,and the extensivaeasonsgivenfor their conclusionslt further notesthat the applicantdoesnot belongto
any group at risk of being targetedby al-Shabaaband allegedlyhas a homein Mogadishuwhere his wife lives, the
Court concludeghat he had failed to makeit plausiblethat he would facea real risk of beingkilled or subjectedo ill-

treatment upon return there.

ECtHR 15 Apr. 2021, 5560/1 K.I.vFR CE:ECHR:2021:0415JUD000556(
violation of ECHR: 3

This caseis abouta Russiannational of Chechenorigin. He had beengrantedrefugeestatusin France.However,his
statuswasrevokedon the groundsthat he had beensentencedor a terrorismoffenceandrepresented seriousthreatto
Frenchsociety.Relatedto CJEU 14 May 2019, C-391/16,M., in whichthe CJEU ruled that the withdrawal of refugee
statusdoesnot affectthe fact of actually beinga refugee Likewise the ECtHR concludeshat the withdrawal of refugee
status does not affect as such the fact of being a refugee.

ECtHR 7 Nov. 2017, 58182/: K.I.vRU CE:ECHR:2017:1107JUD005818:
violation of ECHR: 3
Case is largely similar td.M. a.o. v. RussiéZ Nov 2017, 31189/15).

ECtHR 19 Mar. 2024, 27584/ K.J.a.0.vRU CE:ECHR:2024:0319JUD002758¢
violation of ECHR: 2+3+5

The applicantsare nationals of North-Korea. They were capturedin Russianterritorial waters, convictedof illegal
fishing and sentencedo two yearsOmprisonmentin Russia.Upon releasein January 2020 their detentionpending
expulsionto North-Koreawas ordered.The ECtHR observeshat the facts giving rise to the allegedviolations of the
Conventionoccurredprior to 16 SeptembeR022,the date on which the RussianFederationceasedo be a Party to the
Convention. The ECtHR therefore decides that it has jurisdiction to examine the present application.
Takinginto accountthe circumstancesf S.K.Osase which matchthe patternof other caseswvhereapplicantslast seer
in the custodyof Stateauthoritieshavethendisappearedthe ECtHR s satisfiedthat on 10 SeptembeR020 S.K. was
illegally transferred by Russian State agents into the custody of North Korean officials. Unanimous decision.
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! ECtHR 29 Apr. 2022, 28492/ Khasanov v RU CE:ECHR:2022:0429JUD0028492
* no violation of ECHR: 3

* joined cases: 28492/15, 49975/15

* This case concernsthe applicantsCillegation that they risked ill-treatment if extraditedto Kyrgyzstanbecausethey
belongedto the Uzbekethnic minority, who havebeenpersecutedy the authoritiessinceinter-ethnicclashesin 2010.
TheECtHRconcludesio violation of ECHRart. 3 in caseof extraditionof the applicantsto Kyrgyzstanthe Court noting
recentreports by UN human-rightsbodiesand international, regional and national NGOs, and concludingthat the
generalsituation in Kyrgyzstandid not call for a total ban on extraditionsand that ethnic Uzbeksdid not currently
constitute a group which was systematically exposed to ill-treatment in the country.

! ECtHR 29 Apr. 2022, 28492/ Khasanov v RU CE:ECHR:2022:0429JUD002849:

* no violation of ECHR: 3

* joined cases: 28492/15, 49975/15

* This case concernsthe applicantsCillegation that they risked ill-treatment if extraditedto Kyrgyzstanbecausethey
belongedto the Uzbekethnic minority, who havebeenpersecutedy the authoritiessinceinter-ethnicclashesin 2010.
TheECtHRconcludeso violation of ECHRart. 3 in caseof extraditionof the applicantsto Kyrgyzstanthe Court noting
recentreports by UN human-rightsbodiesand international, regional and national NGOs, and concludingthat the
generalsituation in Kyrgyzstandid not call for a total ban on extraditionsand that ethnic Uzbeksdid not currently
constitute a group which was systematically exposed to ill-treatment in the country.

! ECtHR 24 June 2021, 59687, Khatchaturov CE:ECHR:2021:0624JUD0059687

* violation of ECHR: 3

* Theapplicant,a Russiannational of Armenianorigin, facedextraditionfrom the Armenianauthoritiesto Russiawhere
criminal proceedingdor attemptecbribe-takingwere pendingagainsthim. The applicantunsuccessfullghallengedthe
extradition decisionwhich becamefinal on 30 November2017. On that date the ECtHR granted his requestfor an
interim measure.The core issuein the presentcasewas whetherthe transfer for the purposeof extradition of the
applicant,whowasseriouslyill, might,in itself, haveresultedin a real risk of his beingsubjectedo treatmentcontrary
to Art. 3. Indeed thetransferof an individual whosestateof healthwasparticularly poor might, in itself, resultin sucha
risk. However, the assessment of the transferOs impact required a case-by-case assessment.
In severalpreviouscasesconcerningthe enforcemenof removalordersin respectof individualswho could be expose:
to risk during transfer,the ECtHRhad underlinedthe importanceof the existenceof a relevantdomestidegal framework
and procedurewherebythe implementatiorof a removalorder would dependon the assessmertf the medicalcondition
of theindividual concernedHowever,n the presentcaseno suchlegal safeguardor procedurehad beenshownto exist.

28/09/2021
! ECtHR 15 Oct. 2015, 40081/ L.M. a.o.vRU CE:ECHR:2015:1015JUD0040081
* violation of ECHR: 2+3

* The applicantswere two Syrian nationalsand a statelessPalestinianhaving had his habitual residencen Syria. They
had requested asylum and refugee status in Russia while also being subject to administrative expulsion procee
TheECtHRheldthattheapplicantshad beenpreventedrom effectivelyparticipatingin theasylumproceedingsAsthese
had not beenaccessibleo the applicantsin practice, they could not be consideredas a domesticremedyto be used
Thus, the Court pointed out that such a remedy will only be effective if it has automatic suspensive effect.
Referringto its previouscase-lawon art. 3 in the contextof generalsituationsof violence,in particular the judgmentn
Sufiand EImi v. UK (28 June2011,8319/07& 11449/07),and noting that it had not yet adopteda judgmenton the
allegedrisk of dangerto life or ill-treatmentin the conflictin Syria,the Court quotedUN reportsdescribingthe situation
as a OhumanitariarcrisisOand speakingof Oimmeasurablsufferingfand massiveviolations of humanrights and
humanitarianlaw by all parties. The Court further noted that the applicants were originating from Aleppo and
Damascusthat they were young menin particular risk of detentionand ill-treatment, and that one of themwas a
statelesdPalestinianand thusfrom an area directly affectedby the conflict. Theseelementsvere sufficientfor the Court
to concludethat the applicantshad put forward a well-foundedallegationthat their return to Syriawouldbein breachof
arts. 2 and/or 3. As the Governmenthad not presentedany argumentsyrelevantinformation or specialcircumstance
dispelling theseallegations,the Court concludedthat expelling the applicantsto Syria would be in breach of these
provisions.Theinformation and material provideddid not discloseany appearanceof a violation of art. 3 dueto the
conditionsin the detentioncentrefor foreign nationalsin which the applicantshad beendetained.Therehad, however
been a violation of art. 5(1)(f).
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ECtHR 18 June 2015, 4455/ L.O.vFR CE:ECHR:2015:0618JUD000445¢
no violation of ECHR: 3

Theapplicantwasa Nigerian nationalwhomovedto Francein 2010,assistedy a personA. whotold her that shecould
work there as baby-sitterfor his children. Upon arrival in France,shewasrapednumeroudimesby A, confinedto his
apartmentand subsequentljorcedinto prostitution.In 2011 sheappliedfor asylumunderA.Osnstructions,claiming a
risk of FGM and arrangedmarriagein Nigeria. Uponrefusalof her asylumclaim in 2013,shewasarrested,and askec
for review of her asylumapplication, claiming that shewas a victim of a networkof humantrafficking. This was also
rejected.

The ECtHR notedthat the applicantOaccountof the conditionsin which shewasled into prostitutionwas detailedand
compatiblewith numerousreportsfrom reliable sources.The fact that shehad lied in connectionwith her first asylun
requestwas in line with the accountsof victims of prostitution networksand could not in itself deprive her later
statements of probative value.

Asregardsthe applicantOsisk in caseof return to Nigeria, the Court notedthat A. appearedo havebeenacting on his
own, not as part of a trafficking network,and that the applicantdid not seento be still underhis influence.Againstthat
background,the Court found that the Nigerian authorities would be able to provide the applicant with appropriate
protectionand to offer her assistancaiponreturn. Therewere thereforeno seriousand currentreasonsto believethat
she would be at real risk of treatment contrary to art. 3.

ECtHR 20 Feb. 2020, 5115/ M.A. a.0. v BG CE:ECHR:2020:0220JUD000511¢
violation of ECHR: 2

The applicantsare Uighur Muslim from China. All applicantsarrived in Bulgaria from Turkey,wherethey had beer
living sinceleaving China. The applicantssubsequenthapplied for asylumbut the Bulgarian State RefugeesAgency
rejectedtheir applicationswhichwereupheldin court. TheBulgarian AdministrativeCourt foundthat the applicantshad
not shownthat they had beenpersecutedpr that theywere at risk. The StateAgencyfor National Securityin January
2018 ordered their expulsionon national security grounds. Applications for judicial review of that decisionwere
dismissed The SupremeAdministrativeCourt concludedthat the StateAgencyfor National Securityhad convincingly
shownthat they could posea threat to BulgariaDsational security owing to, amongother things, links with the Easl
Turkistan Islamic Movement (ETIM), which was considered to be a terrorist group.

The ECtHR startswith pointing out that it is consciousof the difficulties facedby Statesin protectingtheir populations
from terrorist violence.However,evenwhere, as in this case,a personis allegedto have connectionswith terrorist
organisations,the Conventionprohibits in absolutetermstorture or inhumanor degradingtreatmentor punishmeni
Thus,if substantialgroundshavebeenshownfor believingthat an individual would facea real risk of beingsubjectedo
treatmentcontrary to Art. 3 if removedio anotherState,the responsibilityof the ContractingStateto safeguardhim or
her against such treatment is engaged in the event of expulsion or extradition.

ECtHR 18 Nov. 2014, 52589/: M.A. v CH CE:ECHR:2014:1118JUD005258¢
violation of ECHR: 3

The applicantwas an Iranian asylumseekenwhosecasehad beenrejectedby the Swissauthorities. Accordingto the
applicant,he had beeninvolvedin anti-regimedemonstrationgrom 2009to 2011and, as a consequenceyeenexpose!
to repressivaneasuresincluding a sentencén absentiato severyears@nprisonmentpaymenbf a fine and 70 lashesof
the whip.

The ECtHR setout observingthat the applicantwouldin casebe returnedto a countrywherethe humanrights situation
givesrise to grave concernin that it is evidentthat the Iranian authoritiesfrequentlydetainandill-treat personswho
peacefullyparticipatein oppositionalor humanrights activities. Not only the leadersof political organisationsor other
high-profile persons but anyonewho demonstrate®r in any way opposeghe Iranian regimemay be at risk of being
detained and ill-treated or tortured.

If theallegedpunishmentvereto be enforced suchextensiveéloggingwould haveto beregardedastorture underECHR
art. 3. The prison conditionsfor political prisonerswould also exposehim to inhumanand degradingtreatmentand to
therisk of beingtortured. Asthe applicanthad left Iran withoutan exit visa and withouta passporthe waslikely to be
arresteduponreturn to Iran, the allegedconvictionwould be discoveredmmediately,and the sentencevas therefore
likely to be enforced upon his return.

In its assessmertf the evidencethe Court agreedwith the Swissauthoritiesthat the applicantOstory was manifesting
someweaknessesiowever the Court notedthat the credibility of the accountsgivenby the applicantat two interviews
could not be assessedh isolation, but mustbe seenin the light of further explanationsgiven by the applicant. The
differencein natureof thetwo interviewhearingsandthefact that almosttwo yearshad lapseduntil the secondnterview
could also explain parts of the discrepancies.

As regardsthe documentsubmittedby the applicant,the Court did not agreethat the veracity of his accountcould be
assessewithouthavingregardto thesedocumentsnerelybecausesomeof the documentsvere copies,and on the basis
of a generalisedallegation by the SwissGovernmenthat suchdocumentsould be purchasedin Iran. Therewas no
indication that the authoritieshad tried to verify the authenticityof the summonssubmitted,the Swisscourt had not
providedany reasonwhy the copy of a judgmentand anothersummongould not be takeninto account,and the court
had ignoredthe applicantOsuggestiorof havingthe credibility of thesedocumentsaissessedAgainstthis background
the Court held that the applicant must be given the benefit of the doubt with regard to the remaining uncertaintie
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! ECtHR 1 Feb. 2018, 9373/ M.A. v FR CE:ECHR:2018:0201JUD000937:
* violation of ECHR: 3

* TheapplicantAlgerian national had beenconvictedin France of involvemenin a terrorist organisationand madethe
subjectof a permanenexclusionorder. Following an unsuccessfudsylumapplication,he wasarrestedandimmediately
taken to an airport where he was removed to Algeria before the ECtHROs interim measure could be taken into
While reaffirming the legitimacyfor Statesto takevery firm standagainstthosecontributingto terrorist acts,the Court
observedthat reports from the UNCAT and several NGOs describedthe worrying situation in Algeria, particularly
arrests,detentionandill-treatmentor torture of personssuspecteaf involvemenin internationalterrorism. Giventhe
applicantOgprofile and convictionby a French judgmentthat had beenmade public, and the fact that the Algerian
authoritieshad beenaware of his convictionfor seriousactsof terrorism, therehad beena real and seriousrisk that he
would face treatment contrary to art. 3.

The Court noted that its interim measurehad not been observedbecausethe French authorities had preparedthe
applicantOexpulsionin sucha way asto deliberatelyandirreversibly lowering the level of protectionby makingit very
difficult for him to apply to the Court for an interim measure.

! ECtHR 26 Apr. 2022, 29836/; M.A.M. v CH CE:ECHR:2022:0426JUD002983¢
* violation of ECHR: 2+3
* M.A.M.is a Pakistaninationalwho had convertedrom Islamto Christianity while in Switzerlandwherehe had arrived

in 2015 and where his asylumrequesthad beenrejected.In this judgmentthe ECtHR held, unanimouslythat if the
decisionto expelthe applicantto Pakistanwereto be executedherewould be a violation of Art. 2 (right to life) and Art.
3 (prohibition of torture, inhumanor degradingtreatment)of the ECHR,in the absenceof an assessmertf the risk to
which the applicantwas exposedn accountof the overall situation of Christian convertsin Pakistanand of his own
personal situation.

The ECtHR ruled that the assessmenby the Swissauthorities of the risk facing the applicant on accountof his
conversionto Christianity if he were expelledto Pakistanhad beeninsufficientto uphold the rejection of his asylurr
requestalsogiventhathehadnotbeenrepresentedby a lawyerat any stagein the nationalproceedingsilt further found
that the applicanthad demonstratedhat his asylumrequest,which had beenbasedon his religious conversion shoulc
have been examinedin greater detail by the national authorities, which should, in particular, have taken into
considerationany possibledevelopmentsn the overall situation of Christian convertsin Pakistanand the specific
circumstances of the applicantOs case.

! ECtHR 19 Jan. 2016, 58689 M.D. & M.A. v BE CE:ECHR:2016:0119JUD005868¢
* violation of ECHR: 3

* The applicantswere two Russiannationalsof Checherorigin, havingappliedfor asylumfour times.Their first asylurr
claimwasrejectedon the groundthat a personalvendettadid not constitutea reasonfor grantingasylum.This decisior
was upheldon appeal,now basedon lack of credibility. The applicantsfailed to attenda hearing beforethe Consei
dOEtat, and their appeals in the subsequent claims were examined in the extremely urgent procedure.

The Court noted that, by refusing to considerthe fourth asylum claim, the Belgian authoritiesCapproachto the
consideratiorof whethertherewerenewelementsvastoo restrictive,failing to meetthe standardof carefulandrigorous
examinationTherehad beenno assessmerf the relevance authenticityor probativevalue of the evidenceput forward
as newmaterialwhich had beenrejectedon the basisof the assumptiorthat, accordingto the dates,it could havebeer
producedin an earlier claim. The applicants@xplanationsfor not submittingthesedocumentsearlier had not beer
considered. This was held to have put an unreasonable burden of proof on the applicants.

Dueto theabsencef reviewof therisk incurred by the applicants,in view of the documentsubmittedn supportof their
fourth asylumclaim, the Court held that there had beeninsufficientevidencefor the Belgian authoritiesto be assurec
that they would not be at risk of harm if deported to Russia.

! ECtHR 14 Sep. 2021, 71321/ M.D. a.0.vRU CE:ECHR:2021:0914JUD0071321

* violation of ECHR: 3+2+5(1)+5(4)

* Theapplicants,who are Syriannationals,enteredRussiaon differenttypesof visasbetweer2011and 2014 and did not
leavewhenthe permittedperiod of their stayhad expired.Theywereindependentlyound guilty of breachingmigration
regulationsby District Courts, which orderedtheir administrativeexpulsion.The applicantsappealedunsuccessfull
against these judgments.

The applicantshad providedthe District Courts with incompleteinformation and little or no evidencewith which to
assessherisksthat the applicantshad beenfacing. However the applicantscould not meaningfullyparticipatein those
proceedingsas they had fled from a war-torn country. Moreover,a certain degreeof speculationwasinherentin the
preventivepurposeof Art. 3 and it wasnot a matter of requiring the personsconcernedo provide clear proof of their
claim that they would be exposed to proscribed treatment.

In thosespecificcircumstancesit had beenup to the District Courts, of their own motion,to ascertainand take into
consideratiorinformationrelating to Syriafrom Oreliableand objectiveGnternationaland national sourcesandto carry
outa comprehensivanalysisof whethersubstantialgroundshad beenshownfor believingthat therewasa real risk that
the applicants would face ill-treatment or death if the order for their expulsion were to be implemented.
However the District Courtshad only reviewedand upheldthe reasonsput forward for the applicants@xpulsion(that is
to say,theillegality of their conduct);theyhad givenno meaningfulassessmertf any generalrisks that the applicants
would face in the event of their forced return to Syria. Unanimous: violation.

NEAIS 2024/4 (Dec.) Newsletter on European Asylum Issues B for Ju 41




New

NEAIS 2024/4 —_—

1.3.3: Qualification for Protection: JurisprudenceCtHR Judgments

ECtHR 8 July 2014, 58363/ M.E. v DK CE:ECHR:2014:0708JUD005836:
no violation of ECHR: 3

The applicant statelessPalestinian,who was granted asylumin Denmarkin 1993, had beenexpelleddue to criminal
offencesand wasdeportedio Syriain 2010.He claimedthisto bein violation of art. 3 in that he had beentortured upon
return by the Syrianauthorities. The DanishGovernmentlid not challengethis allegationof ill-treatment,but conteste:
the alleged art. 3 violation.

In examiningwhetherthe Danishauthoritieswere,or shouldhavebeen,awarethat the applicantwould facea real and
concreterisk of beingsubjectedo suchtreatmentthe ECtHR notedthat the Syrianuprising and armedconflict had not
yet begunat the time of deportation.It further notedthat the applicanthad not relied on art. 3 until a monthafter his
deportation.Referringto an expertopinion on the ne bis in idemprinciple in Syrianlaw, providedduring the expulsior
case,the Court was not convincedthat the Danish authorities should have beenaware that the applicantwould risk
detentionand Odoublg@ersecution@ponreturn to Syria. The Court also pointedout that the principle of ne bis in idem
does not by itself raise an issue under art. 3.

Evenwhile variousinternationalsourceswerereportingill-treatmentof detaineesn Syriaat thetime of deportation the
Court statedthat the applicant did not belongto a threatenedminority, and had neverbeenpolitically active or in
conflict with the Syrianregime,nor beenperceivedas an opponento the governmentlueto his stayabroad. The Court
thereforeconcludedthat there were no substantialgroundsto believethat he had beenat risk of being subjectedto
treatment in breach of art. 3 upon return to Syria.

ECtHR (GC) 8 Apr. 2015, 71398/ M.E. v SE CE:ECHR:2015:0408JUD007139¢
no violation of ECHR: 3

Theapplicant(a Libyan asylumseekerhadfirst explainedthat he had beeninvolvedin illegal transportof weapongor
powerful clans from southernLibya, and that he had beenstoppedand interrogatedunder torture by the authorities
Subsequentliie hadaddedto his groundsfor asylum statingthat he washomosexuahndhad enterednto a relationshig
with N. in SwedenThefirst Chamberdid not find a violation of art. 3 ECHR.After referral to the Grand Chamber the
Swedish Migration Board granted the applicant a permanent residence permit resulting in the case being struck

ECtHR 12 Nov. 2024, 56390/. M.l. v CH CE:ECHR:2024:1112JUD005639(
violation of ECHR: 3

Violation in caseof the applicantOsemovalto Iran without a fresh assessmertf his risk of ill-treatmentthere as a
homosexuaman and whetherstate protectionagainstill-treatment by non-stateactors was available. The Court held
thatno onemaybe obligedto concealsexualorientationin order to avoid persecutionandthat the Swissauthoritieshad
failed to carry out the necessary assessment.

ECtHR 1 Sep. 2015, 76100/ M.K. v FR CE:ECHR:2015:0901JUD007610(
no violation of ECHR: 3

Thecaseconcernedhn Algerian nationalwho had beensentencedo 9 yearsof imprisonmenfor murderandthenservec
with a deportationorder. After dismissalbf his appealsagainstthat order he requestedasylum,invokingfear of reprisals
in Algeria from the family of the person he had assassinated.

While noting the different findings of the various French authorities as regards the probative value of statement
submittedby the applicantin supportof the allegedthreats,the ECtHR sharedthe doubtsexpressedy the domestic
courtsin thatregard.In any eventthe ECtHRwasnot convincedhat the Algerian authoritieswould be unableto extenc
the appropriate protectionto the applicant, in particular if he would relocateto anotherpart of the country. In this
regard the Court notedthat the applicantwas a single manat 29 yearsof age, and that he had not establishedhat it
would be impossiblefor him to settlein an areawherehe had no closerelativesin order to avoid the allegedrisk. The
case was therefore rejected as manifestly ill-founded.

ECtHR 16 May 2017, 15993/ M.M. v NL CE:ECHR:2017:0516JUD001599:
no violation of ECHR: 3

joined cases: 15993/09, 25077/06 + 46856/07 + 8161/07 + 39575/06

Casesdeclaredinadmissible. The four casesconcernedAfghan asylumseekerswho had beenexcludedfrom refugee
statusunderart. 1F of the UN RefugeeConventiondueto pastactivities as high ranking officersin the former Afghar
securityserviceKhAD/WADand as a highly placedexecutiveofficial of the communisiparty PDPA, respectivelyuntil
the collapseof the regimein 1992. Theyclaimedthat their forcible return to Afghanistarwould exposethemto a real
risk of ill-treatment.

The Court notedthat the applicantshad not soughtto flee Afghanistanwhenthe Mujahedinseizedpowerin 1992, but
only fled after the Taliban had takenpowerin the country. While they had beenin hiding or/and capturedbeforetheir
flight, the Courtfoundno indicationthat, sincetheir departurefrom Afghanistanany of the four applicantshad attractec
negativeattentionfrom any governmentabr non-governmentadodyor any private individual in Afghanistaron accoun
of their involvemenwith the former communistegime.The Court further notedthat UNHCR doesnot include person:
involvedin the formercommunistegimein its potentialrisk profilesin respectof AfghanistanTherefore the Court did
notfind it demonstratedhat the applicants,on individual grounds,would be exposedo a real risk of treatmentcontrary
to art. 3.

Asto thegeneralsecuritysituationin Afghanistanthe Courtdid notfind thatthereis a generalsituationof violencesuct
that there would be a real risk of ill-treatment simply by virtue of an individual being returned to Afghanistan.
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! ECtHR 21 June 2022, 40462, M.N. a.0.vTR CE:ECHR:2022:0621JUD0040462
* no violation of ECHR: 3

* This caseconcernsthe risk of the applicantsbeing expelledfrom TYrkiye to Tajikistanon the groundsthat theydid not
havevalid visasand would posea threatto public safetyowing to their participationin Koranic studyclasseshat had
not been registered with the Turkish authorities.

The ECtHR held, unanimously that the applicantshad not succeededn establishingthat they faced a risk of being
persecutedr subjectedo treatmentcontraryto Art. 3 of the Conventionin the eventof their return to Tajikistan,either
on accountof any political or social activismin their countryof origin or on accountof the conditionsof their arrestin

TYrkiye.
! ECtHR 20 June 2017, 41282, M.O.v CH CE:ECHR:2017:0620JUD004128:
* no violation of ECHR: 3

* Theapplicantwasan Eritrean national whoseapplicationfor asylumhad beenrejectedas his accountwasdismissedy
the Swissauthoritiesas not credible,dueto a numberof discrepanciesnd lack of substancend detail in variousparts,
such as that concerning his departure from Eritrea and other key elements of the claim.

The Court notedthat it is evidentthat the humanrights situation in Eritrea is of grave concern,and that people of
variousprofilesare at risk of serioushumanrights violations.In thatregard, it referredin particular to a 2016judgmen
of the UK Upper Tribunal issuingcountryguidance accordingto whicha personwhoseasylumclaim hasnot beenfound
credible,butwhois ableto satisfythe authoritiesthat he left the countryillegally, andthat heis of or approachingdraft
age, is likely to be perceivedon return as a draft evaderor deserterand as a result face a real risk of persecutiornor
seriousharm. However the Court foundthat the generalhumanrights situationwasnot suchthat any Eritrean national
would be at risk of ill-treatment if returned to the country.

As to the applicantOgersonalcircumstancesthe Court reiteratedthat, as a generalprinciple, the national authorities
are bestplacedto assesshe credibility of anindividual. It further statedthat the assessmeriity the Swissauthoritieswas
adequate sufficiently reasonedand supportedby material originating from reliable and objectivesources.The Court
therefore endorsedthe finding that the applicant had failed to substantiatethat he would face a real risk of being
subjected to treatment contrary to art. 3 in case of return to Eritrea.

! ECtHR 16 June 2020, 6040/ M.R. v CH CE:ECHR:2020:0616JUD000604(

* no violation of ECHR: 2+3

* An Iranian national appliesfor asylumusingnot his own nameafter arriving in Switzerlandn 2009claiming neverbeer
politically activebut discriminatedasa Sunnimuslim.Thisrequests rejectedandupheldin court. In 2013,theapplicant
files a secondasylumrequestunder his own nameand claims becomingpolitically active in Switzerlandraising the
interestof the Iranian authorities.This secondrequestis alsorejected.ln appealhe claimsthat, contraryto whathe had
statedinitially, he had beenactivein Iran. This claim is dismissedby the Swisscourt in 2015.1In 2016 the applicant
lodgedan third asylumapplication,whichis alsorejected.In 2017the applicantlodgesan applicationwith the ECtHR
statingnewcircumstancesn whichthe ECtHRdecidego apply an interim measureSubsequentiythe ECtHRrulesthat
his claims are unsubstantiated and that his deportation would not violate artt. 2 or 3.

! ECtHR 26 Feb. 2015, 1412/ M.T.v SE CE:ECHR:2015:0226JUD000141%
* no violation of ECHR: 3
* Expulsioncase.The applicantwas a Kyrgyz citizenwhoseasylumapplicationin Swederhad beenrejected.Beforethe

ECtHRhe exclusivelycomplainedhat his expulsionto Kyrgyzstanwould entail a violation of art. 3 dueto his ill-health,
and the Court found no reason to examine the claims relating to persecution as presented before the Swedish ¢
It wasundisputedand supportedby medicalcertificates,that the applicantsufferedfrom a chronic diseaseand chronic
kidney failure for which he was receivingblood dialysis in SwedenWithoutthis regular treatmenthis health would
rapidly deteriorate and he would die within a few weeks.

Againstthe backgroundof the information provided on the availability of blood dialysis treatmentin Kyrgyzstanthe
Court did not find, in the specialcircumstance®f the case,that there was a sufficientlyreal risk that the applicantC
expulsionto Kyrgyzstanwould be contraryto art. 3. Thepresentcasedid not disclosethe very exceptionatircumstance
of the caseD. v. United Kingdom (2 May 1997, 30240/96)insofar as blood dialysis was available in Kyrgyzstanthe
applicantOgamily werethereand he couldrely on their assistanceo facilitate makingarrangementsor treatmentand
he could also counton help from the Swedishauthoritiesfor sucharrangementsf necessaryThus,the Court wastaking
note of the Swedishgovernment@gatementsoncerningits readinesgo assistthe applicantand take other measureso
ensurethat the removal could be executedwithout jeopardisinghis life uponreturn, and considerecthis particularly
relevant to the overall assessment.

! ECtHR 4 Sep. 2014, 17897/ M.V. & M.T. v FR CE:ECHR:2014:0904JUD0017897

* violation of ECHR: 3

* On severaloccasionsn 2007,the applicants(a Russiancouple)had accommodatedn unclewhowasa former Chechel
rebel. After his last stay with them they had beenharassedby men supposediyaffiliated with the current Checher
PresidentKadyrovwho cameto their houseinterrogatedthemabouttheir uncle,and threatenedand maltreatedthem
Referringto the applicants@amily connectionsin particular the uncle who had participatedin the Checherrebellion,
and to the previousattacksand threatson their persons,and the generalsituation previouslyas well as presentlyin
Chechnya, the Court held that their return would result in a real risk of ill-treatment by the Russian authorities.
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ECtHR 18 Apr. 2013, 18372/ Mo.M. v FR CE:ECHR:2013:0418JUD0018372
violation of ECHR: 3

The applicant had beenaccusedof spying for the rebelsin Chad, and had beentaken into custodyfor five days
interrogatedand subjectedto torture. In addition, his shop had beendestroyed his possessionsonfiscated,and his
family threatened.

The Court held the general situation in Chad to give cause for concern, particularly for personssuspectedof
collaborationwith therebels.Asregardsthe applicantOpersonalsituation,the Court consideredhe medicalcertificates
producedby him as sufficientproof of the allegedtorture. Asto his risk of ill-treatmentin caseof return, the Court notec
that he had produceda warrant issuedby the authoritiesagainsthim, the authenticityof which had not beenseriously
disputedby the FrenchGovernmentDue to the reasoninggivenby the Frenchauthoritiesand the fact that theyhad not
beenable to examinesomeof the evidenceproducedby the applicant, the Court could not rely on the French courts(
assessmertf the applicantOssk. Dueto his profile, the medicalcertificatesand the pastand presentsituationin Chad,
the Court found a real risk that he would be subjected to treatment contrary to art. 3.

ECtHR 3 July 2014, 71932/ Mohammadi v AT CE:ECHR:2014:0703JUDO007193Z
no violation of ECHR: 3

Theapplicant- an Afghanasylumseeker- had arrived in Austriavia Greece Macedonia,Serbiaand Hungary.As the
Austrian authoritiesintendedto transfer him to Hungary under the Dublin Regulation,he complainedthat this would
subjecthim to treatmentcontrary to arts. 3 and 5. The ECtHR consideredhe casesimilar to Mohammed/. Austria (6
June 2013, 2283/12) and examined whether any significant changes had occurred since that judgment.
Holding that the complaintregardingrisk of arbitrary detentionand detentionconditionsin Hungarywasfalling in fact
underart. 3, the Court pointedout that therewas no systematiaetentionof asylumseekersn Hungaryany more,and
that there had been improvements in the detention conditions.

Asregardsthe issueof accesgo asylumprocedureshe Court statedthat, sincethe changesn Hungarianlegislationin
effectsince January 2013, thoseasylumseekergransferredunder the Dublin Regulationwhoseclaims had not beer
examinedand decidedon the meritsin Hungarywould haveaccesdo suchan examination Asthe applicanthad not yet
had a decisionon the meritsof his case he would havea chanceto reapplyfor asylumand havehis caseduly examinet
if returnedto Hungary.The Court further heldit to be consistentlyconfirmedthat Hungarywasno longerrelying on the
safethird country concepttowards Serbia. The relevantcountry reports did not indicate systematiaeficienciesn the
Hungarian asylum system,and the Court therefore concludedthat the applicant would currently not be at a real
individual risk of being subjected to treatment contrary to art. 3 if transferred to Hungary.

ECtHR 20 July 2010, 23505/ N. v SE CE:ECHR:2010:0720JUD002350¢
violation of ECHR: 3

TheCourtobservedhatwomenare at particular risk of ill-treatmentin Afghanistarif perceivedasnotconformingto the
genderrolesascribedto themby society tradition and eventhe legal systemTheCourt could notignore the generalrisk
to whichshemightbe exposedhouldher husbandlecideto resumetheir marriedlife together,or shouldhe perceiveher
filing for divorceas an indication of an extramaritalrelationship;in thesespecialcircumstancestherewere substantia
groundsfor believingthat the applicantwould face various cumulativerisks of reprisals falling underArt. 3 from her
husband, his or her family, and from the Afghan society.

ECtHR 30 May 2017, 50364/ N.A. v CH CE:ECHR:2017:0530JUD005036<
no violation of ECHR: 3+2

Althoughthe applicantOsituationhad similarities with that in A.l. v. Switzerland30 May 2017,23378/15),in this case
the Court foundno risk of ill-treatmenton return to Sudan,dueto his limited participationin the activitiesof JEM, the
fact that the applicantdid not occupya positionof public exposurethat he had not beenactiveonline nor had his name
cited in the activities of the organisation.

ECtHR 14 Nov. 2019, 25244/ N.A. v FI CE:ECHR:2019:1114JUD002524¢
violation of ECHR: 3+2

The applicant, being the daughterof a deportediragi asylumseekerwho was killed subsequento his return, was
consideredo be indirect victim of the allegedviolation of arts. 2 and 3. Sincean enforceableremovalorder had beer
issuedagainsther father at the relevanttime, the fact that he had optedfor assistedvoluntaryreturn did not makehis
return Ovoluntaryi® termsof his free choice thusthe respondenstateGsirisdiction wasengagedDueto the absencef
a genuinelyfree choice,the Court also held that the asylumseekethad not waivedhis right to protectionunderarts. 2
and 3. Acknowledginghe needto avoid the benefitof hindsightin this case the Court referredto the generalprinciples
concerningcasesaboutprotectionagainstrefoulementlt pointedto the factthat while certainfactorsmaynot separatel
constitutea real risk, theymaygive rise to sucha risk whentakencumulativelyand consideredn a situationof genera
violence and heightened security.

ECtHR 17 July 2008, 25904/ N.A. v UK CE:ECHR:2008:0717JUD002590<«
violation of ECHR: 3

TheCourt hasneverexcludedhe possibilitythat a generalsituationof violencein the countryof destinatiorwill be of a
sufficientlevel of intensityas to entail that any removaltheretowould necessarilybreachArt. 3, yet suchan approact
will be adoptedonly in the mostextremecasesof generalviolencewherethereis a real risk of ill-treatmentsimply by
virtue of an individual being exposed to such violence on return.
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! ECtHR 19 Dec. 2013, 7974/ N.K. v FR CE:ECHR:2013:1219JUD000797<
* violation of ECHR: 3

* Theapplicant Pakistanicitizenwas seekingasylumon the basisof his fear of ill-treatmentdueto his conversiorto the
Ahmadiyyareligion. He allegedto havebeenabductedand tortured and that an arrestwarrant had beenissuedagainst
him for preachingthis religion. Observingthat the risk of ill-treatmentof personsof the Ahmadiyyareligion in Pakistar
is well documentedthe ECtHR statedthat belongingto this religion would not in itself be sufficientto attract protectior
under art. 3. Rather, the applicant would have to demonstratebeing practising the religion openly and to be
proselytising,or at leastto be perceivedas such. While the French authorities had beenquestioningthe applicantC
credibility, in particular regardingthe authenticityof the documentpresentedy him, the ECtHRdid not considertheir
decisionsto be basedon sufficientlyexplicit motivationsin that regard. The Court did not find the respondenStateto
haveprovidedinformationgiving sufficientreasonsto doubtthe veracityof the applicantOaccountof the eventdeading
to his flight, and there was thereforeno basis of doubtinghis credibility. The Court concludedthat the applicantwas
perceivedby the Pakistani authorities not as simply practising the Ahmadiyyabelief, but as a proselytiserand thus
having a profile exposing him to the attention of the authorities in case of return.

! ECtHR 29 Mar. 2022, 45761/. N.K. v RU CE:ECHR:2022:0329JUD0045761

* violation of ECHR: 3+5(4)+34

* The caseconcernsremoval of the applicantto Tajikistan,in breachof an interim measureissuedby the Court. The
applicantwaschargedin absentiawith a crime of membershipf an extremistorganisationby the Tajik authoritiesand
thenhis administrativeremovalwas orderedby the Russianauthorities.On 28 SeptembeR018an interim measurevas
indicatedby the Court preventinghis administrativeremovalto Tajikistan. Theapplicantwasdetainedin Russiain pre-
trial detentionfacilities and in a temporarydetentioncentre for foreignersand alleged that the conditionsof suct
detention had been inhuman. In September2020 the applicant was allegedly removedto Tajikistan, despite the
applicationof the interim measureAccordingto this subsequeninformation, the applicantwasill-treated uponarrival
to Tajikistanand later sentencedo a lengthyprison sentenceTheapplicantand his lawyer submittedwritten statement
providing details of the applicantOsransferto Tajikistan. No investigationwas carried out into the applicantOsllegec
abduction.
TheECtHRconsiderghat, in breachof Art. 3, the Russiarauthoritiesexposedhe applicantto a real risk of ill-treatment
in Tajikistanby ordering his removal,that theywereimplicatedin his forcible return thereandtheyfailed to carry outan
effectiveinvestigationinto his abduction.Furthermore the Court holdsthat the authoritiesbreachedhe interim measure
indicatedunder Rule 39 of the Rulesof the Court and that theythereforefailed to complywith their obligationsunder
Art. 34 of the Convention.

! ECtHR 3 Dec. 2019, 29343/ N.M.v RU CE:ECHR:2019:1203JUD002934:

* violation of ECHR: 3

* Theapplicantan Uzbekistamationalliving in Russiawaschargedwith religious crimesby the authoritiesin Uzbekistan
Subsequentlyhe was detainedin Russia pending his extradition. The Court has previously establishedthat the
individuals whoseextradition was soughtby the Uzbekauthorities on chargesof religiously or politically motivatec
crimesconstitutedvulnerablegroupsfacing a real risk of treatmentcontrary to Art. 3 of the Conventionin the eventof
their removalto Uzbekistanlt is apparentthat the applicanthas substantialgroundsfor believingthat he faceda real
risk of ill-treatmentin UzbekistanThereforthe Courtsholdsthat therewouldbe a violation of Art. 3 of the Conventiorif
the applicant were to be returned to Uzbekistan.

1 ECtHR 10 Oct. 2019, 34016/ O.D.vBG CE:ECHR:2019:1010JUD003401¢
* violation of ECHR: 3+13

* The applicantwas a Syrian national who had servedin the Syrianarmy, desertedn 2012 and joined the Free Syrian
Army for 9 monhsuntil he left for Turkeyand Bulgaria in 2013. His application for asylumin Bulgaria was rejectec
twice, and his expulsion was ordered as the Bulgarian authorities considered him a threat to national security.
TheCourt notedthat the Bulgarian authoritieshad acknowledgedhat the overall situationin Syriawarrantedprotectior
of the rights under arts. 2 and 3. The Court observedthat the security and humanitarian situation in Syria had
deteriorateddramatically at the time of the expulsionorder and the decisionrefusing him protection, and that the
situation appearedunchangedDespiteeasingof hostilities there were still intensefighting and indiscriminateattacks
againstthe civilian populationand civilian infrastructure, and the conflicting parties were engagingin looting and
persecutionLarge-scalearbitrary arrestsand detentionshad beencarried out asrecentlyasthe beginningof 2019in the
applicantOsity of origin, Homs.As regardsthe applicantOsdividual risk, the Court notedthe existencef practicesof
executionarbitrary detentionandill-treatmentof individualswho had desertedrom the Syrianarmy or refusedto carry
outordersto shoot.In viewof the applicantOallegedrisk of ill-treatmenton accountof his desertionhe could not safely
return to Homs or elsewhere in Syria. His removal to Syria would therefore amount to a violation of arts. 2 and :
Art. 13 had beenviolated as the Bulgarian authoritieshad not addressedhe risk referredto by the applicantand not
conductedan assessmentf the situationin Syria. In refusingto grant asylumthe Bulgarian SupremeAdministrative
Court had notedthe existenceof a seriousand widespreadsituationin Syria, but applied domesticlegislation under
which national security considerationdook precedencever risk in the destinationcountry. The remedyhad therefore
not enabled the issue of risk to be determined.
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ECtHR 21 May 2019 36321/ 0.0.vRU CE:ECHR:2019:0521JUD0036321
violation of ECHR: 3

The applicantis an Uzbeknational who arrived in Russiain 2012. He was convictedin 2014 of participating in an
extremistorganisation,forgery and attemptingan illegal border crossing.He wastransferredto a penalcolonyto serve
his sentenceln 2016 the migration authoritiesorderedhis deportation.He challengedthis decisionin court, arguing
that he stoodaccusedof religious extremismn Uzbekistarand thereforebelongedto a vulnerablegroup at risk of ill-

treatmentif he were returned. The courts rejectedhis argumentsconcludingthat any risk was basedon speculation
Right after his releaseout of criminal detention,he was immediatelyarrestedwith a view to his deportation. The
migration authoritieswereinformedthat the EuropeanCourt of HumanRightshad grantedan interim measuregwo days
earlier to stay his removalfor the duration of the proceedingseforeit. However,he was, however flown to Moscow
DomodedovaAirport and deportedthe next day to Uzbekistan.Mr O.0. was immediatelyarrested on arriving in
Uzbekistanand s currently servinga seven-yeasentencen a penalcolony.He allegesthat he was mistreatedduring
the investigationin Uzbekistanand that his detentionconditionsare inhuman,causinghim to almostlose his eyesigh
and attemptsuicide. The ECtHR holdsthat the deportationis a violation of Art. 3 and explicitly statesthat Russiahas
disregardedhe interim measurandicatedby the Court and thereforefailed to complywith its obligationsunderArticle
34 of the Convention.

ECtHR 17 Jan. 2012, 8139/ Othman v UK CE:ECHR:2012:0117JUD000813¢
no violation of ECHR: 3

referral to the Grand Chamber rejected on 9 May 2012

Notwithstandingvidespreadand routine occurrenceof torture in Jordanianprisons,and the fact that the applicantasa
high profile Islamistwasin a categoryof prisonersfrequentlyill-treated in Jordan,the applicantwasheld not to be in
real risk of ill-treatmentif beingdeportedto Jordan,dueto the information providedaboutthe Odiplomatiassurances
that had beenobtainedby the UK governmenin order to protecthis Conventiorrights upondeportation;the Court took
into accountthe particularities of the memorandunof understandingagreedbetweenthe UK and Jordan, as regards
boththe specificcircumstance®f its conclusionjts detail and formality, and the modalitiesof monitoringthe Jordaniar
authorities® compliance with the assurances.

Holding that ECHRart. 5 appliesin expulsioncasesput that therewould be no real risk of flagrant breachof art. 5 in
respectof the applicantOgpre-trial detentionin Jordan.Holding that deportationof the applicantto Jordanwould bein
violation of ECHRart. 6, dueto thereal risk of flagrant denial of justice by admissiorof torture evidenceagainsthimin
the retrial of criminal charges.

ECtHR (GC) 13 Dec. 2016, 41738, Paposhvili v BE CE:ECHR:2016:1213JUD004173¢
violation of ECHR: 3

Referringto its previouscaselaw on expulsionof seriouslyill personspasedon the judgmentsD. v. UK (2 May 1997,
30240/96)and N. v. UK (GC 27 May 2008, 26565/05),the Court was of the view that the approachadoptedhitherto
shouldbe clarified. The Ovenexceptionakases@ which suchhealth conditionsmay preventexpulsionshouldinclude,
in addition to imminentrisk of dying, a real risk, on accountof the absenceof appropriatetreatmentin the receiving
countryor thelack of accesdo suchtreatment,of beingexposedo a serious,rapid andirreversibledeclinein the state
of healthresultingin intensesufferingor to a significantreductionin life expectancyThe Court pointedout that this
correspondgo a high thresholdfor the application of art. 3, and that the primary responsibilityfor implementingt is
with the national authoritieswho are requiredto examinethe applicants@arsandto assesshe risks theywould faceif
removed. Further criteria for this assessment were laid down in the judgment.

The detailedmedicalinformation providedby the applicantin this casehad not beenexamineddueto the applicantC
exclusionfrom the scopeof the relevantprovisionin Belgianlaw becauseof his seriouscrimes.In the absenceof any
assessmerty the domesticauthoritiesof therisk facingthe applicantin the light of the informationconcerninghis state
of healthand the existenceof appropriatetreatmentin Georgia, the informationavailableto thoseauthoritieshad beer
insufficientfor themto concludethat the applicantwould not haverun a real and concreterisk of treatmentcontrary to
art. 3, if returned to Georgia.

Similarly, asthe Belgianauthoritieshad not examinedhe applicantOmedicaldata and theimpactof his removalon his
state of health, they had also not examinedthe degreeto which he was dependenbn his family as a result of the
deteriorationof his stateof health.In order to complywith art. 8, the authoritieswould havebeenrequiredto examine
whether,at the time of possibleremoval, the family could reasonablyhave beenexpectedo follow the applicantto
Georgiaor, if not, whetherobservancef hisright to respecfor family life requiredthat he be grantedleaveto remainin
Belgium for the time he had left to live.

ECtHR 14 Sep. 2022, 49857/ R.VFR CE:ECHR:2022:0914JUD0049857%
violation of ECHR: 3

joined cases: 49857/20, 1348/21

Both casesconcernedhe deportationof a Russiannational of Checherorigin whoserefugeestatushad beenrevoked
The ECtHR observedthat the French Administrative Court, the day before the applicantOsictual deportation, had
rejectedthe urgentapplicationfor suspensiveelief lodgedby the applicant,withoutindicating the specificreasoningfor
that decision.In two judgmentof February2021,subsequenb the deportation the AdministrativeCourt had dismisser
the applicantOaction for the setting-asideof the deportationorder and the directionsspecifyingthe RussianFederatior
asthe destinationcountry. The Court wasof the view that this solutionhad beenbasedon an in-depthassessmermf the
applicantOsituation, but foundthat, asit had takenplace after the applicantOsleportation,the AdministrativeCourt®
assessment in February 2021 could not have remedied the inadequacy of the earlier risk analysis.
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! ECtHR 7 June 2016, 7211/ R.B.A.B. v NL CE:ECHR:2016:0607JUD0007211
* no violation of ECHR: 3

* Theapplicantswerea married coupleandtheir threechildren,all Sudaneseationals.Theyhad enteredthe Netherland:
in 2001 and filed asylumapplicationsin 2001 and again in 2003, both of which had beenrejecteddue to lack of
credibility. In their third asylumapplication,filed in 2005,theyhad claimedthat their daughterswould be subjectedo
FGM (female genital mutilation) on return, due to tribal and social pressure.

TheCourt notedthat it wasnotin disputethat subjectinga child or an adultto FGM amountgo treatmentproscribedby
art. 3, andthat a considerablamajority of girls andwomenin Sudanhavetraditionally beensubjectedo FGM, althougt
attitudes appearto be shifting and the prevalenceof FGM is gradually declining. While there is no national law
prohibiting FGM, someprovincesof Sudanhavepassedaws prohibiting FGM as a harmful practice.lt further held that
thereis no real risk of a girl or a womanbeing subjectedto FGM at the instigation of non-familymembersFor an
unmarriedwomanthe risk of FGM will dependon the attitude of her family. The questionwas thereforeconsideret
mainly oneof parentalchoice,andthe Court foundit establishedhat whenparentsoppose=GM theyare ableto preven
their daughters from being subjected to this practice.

As the daughterfor whomthe questionwas still relevantwasa healthyadult womanwhoseparentsand siblingswere
againstFGM, andthe applicantswerelikely to be removedogetherasa family to Sudanwheretheir allegedhometown
wassituatedin a provincewherethe laws are prohibiting FGM, the Court did not find it demonstratedhat the daughtel
would be exposedo a real risk of being subjectedo FGM. Her removal,and hencealso that of the rest of the family,
would therefore not give rise to a violation of art. 3.

! ECtHR 16 June 2016, 34648, R.D.VFR CE:ECHR:2016:0616JUD003464¢
* violation of ECHR: 3

* Violation of ECHR art. 3 in case of forcible return. No violation of art. 13.

Theapplicantwasa Guineanwomanwhohad marrieda Christianmanin spiteof objectionsfrom her Muslimfatherand
brotherswho threatenedo kill her and actually carried out violentreprisalsfrom which shemanagedo escapeUpon
arrival in Franceshewaswarnedthat her fatherhadfollowedher, and sheattemptedo escapeby leavingFrancewith a
fake passport.Shewasarrested,servedwith an order for immediateremovaland detained following which shelodgec
an asylum application that was processed under the fast-track procedure and rejected.

Referringto medical certificateson previousviolenceand a marriage certificate that contributedto the applicantC
credibility, and consideringthe applicantto beat risk of further ill-treatmentby her family if deportedto Guinea,andthe
Guineanauthoritiesto be incapableof ensuringprotectionfor womenin her situation,the Court held that deportatior
would be in violation of art. 3.

Althoughthe fast-trackprocedurehad beenacceleratedthe Court consideredhat the applicanthad had sufficienttime
and knowledgeof the asylumprocedureasto makeit concludethat therehad beenno violation of art. 13 in conjunctior

with art. 3.
1 ECtHR 10 Sep. 2015, 4601/ R.H.v SE CE:ECHR:2015:0910JUD0004601
* no violation of ECHR: 3

* The applicant Somali woman, originating from Mogadishu, had applied for asylumin Swedenin 2011. She had
previouslyrequestedasylumin Italy andthe Netherlandsand stayedillegally in Swederfrom 2007 until contactingthe
migration authorities in 2011.

The ECtHRfirst consideredhe generalsituationin Mogadishuand concludedyeferring to a variety of sourcesthat the
assessmemhadein K.A.B.v. Sweder(5 Septembef013,886/11)is still valid. Thus,the Court foundno indication that
the situationis of sucha nature as to place everyonewho is presentin the city at a real risk of treatmentcontrary to
Article 3.

At the sametime, the Court observedthat the various reports attestto the difficult situation of womenin Somalia
including Mogadishunotingthat thereare severalconcordantreportsaboutseriousand widespreadsexualand gender-
basedviolencein the country. Thus,womenare unableto get protection from the police and the crimes are often
committedwith impunity,asthe authoritiesare unableor unwilling to investigateand prosecutaeportedperpetratorsin
the CourtOsiew, it maythereforebe concludedhat a singlewomanreturningto Mogadishuwithoutaccesgo protectior
from a malenetworkwouldfacea real risk of living in conditionsconstitutinginhumanor degradingtreatmentunderart.
3.

Like the Swedishauthorities,however the Court had seriousmisgivingsaboutthe veracity of the applicantOstatement
concerningherindividual circumstancesAs shehadfamily living in Mogadishujncludinga brotherand uncles,shewas
consideredto haveaccessto both family supportand a male protectionnetwork,and it had not beenshownthat she
would haveto resortto living in a campfor refugeesand IDPs. In her particular case,deportationto Mogadishuwas
therefore not considered to expose her to a real risk of treatment contrary to art. 3.

Twojudgesissueda dissentingopinion concerningthe principlesof the CourtOsissessmenttf evidenceandrisk in cases
such as the present.
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ECtHR 19 Sep. 2013, 10466/ R.J.VFR CE:ECHR:2013:0919JUD001046¢
violation of ECHR: 3

Theapplicantis a Tamil asylumseekemwho claimsto havebeenpersecutedy the Sri Lankanauthoritiesbecausef his
ethnic origin and his political activities in support of the LTTE.

TheECtHRreiteratesthatthereis no generalisedisk of treatmentcontraryto art. 3 for all Tamilsreturnedto Sri Lanka,
but only for thoseapplicantsrepresentingsuchinterestto the authoritiesthat they may be exposedo detentionand
interrogationuponreturn. Therefore therisk hasto be assessedn an individual basis,taking into accountthe relevant
factors (see: NA v. UK, 17 July 2008, 25904/07).Even while there were certain credibility issuesconcerningthe
applicantOstory, the Court puts emphasison the medical certificate preciselydescribinghis wounds.As the nature,
gravity and recentinfliction of thesewoundscreatea strong presumptionof treatmentcontrary to art. 3, and as the
Frenchauthoritieshavenot effectivelyrebuttedthis presumptionthe Court considersthat the applicanthad establishes
the risk that he might be subjectedto ill-treatment upon return. Art. 3 would therefore be violated in case of his
expulsion.

ECtHR 8 Oct. 2019, 30261/ R.K.vRU CE:ECHR:2019:1008JUD0030261
no violation of ECHR: 3

Theapplicantasylumseekerfrom the DemocraticRepublicof the Congocomplainedthat his removalwould put him at
risk of ill-treatment or death as he was wantedby the DRC authorities for participation in protestsby the political
opposition.The Court notedthat he had not argued,and the casematerial did not indicate, that the generalsituationin
the DRC is suchas to entail that any removal would necessarilybe in breachof art. 3. As regardsthe applicantC
personal situation, the domestic authorities had found that the applicant had not adduced evidencecapable of
demonstratingany substantialgroundsfor believingthat he would be exposedo a real risk of ill-treatment, and the
Court found no groundsto depart from this conclusion.In particular, it notedthat it remainedunexplainedhow the
applicantcould freely leavethe DRC by plane on a valid visa while allegedlybeingon an internationallist of wantec
personsand why he had waited until March 2016to lodge an applicationfor asylumalthoughhe arrived in Russiain
October 2015 and his visa expiredin November2015. His removalto the DRC would not be in violation of art. 3.
Though,Art. 5(1) and (4) had beenviolated by the applicantOgetentionpendingexpulsionand by the lack of accesso
effective judicial review of the detention.

ECtHR 30 May 2013, 25393/ Rafaa v FR CE:ECHR:2013:0530JUD002539:
violation of ECHR: 3

The Moroccanauthoritieshad requestedhe applicantOsxtradition from France underan international arrest warrant
for actsof terrorism. The applicantinitiated procedurescontestinghis extradition,and a parallel procedurerequesting
asylum in France.

While the French asylumauthoritiesapparentlyrecognisedthe risk of ill-treatmentin Moroccodueto the applicantC
allegedinvolvemenin an Islamistterrorist network,the Court reconfirmedthe absolutenature of the prohibition under
art. 3 andtheimpossibilityto balancetherisk of ill-treatmentagainstthe reasonsnvokedin supportof expulsionGiven
the humanrights situationin Moroccoand the persistingill-treatmentof personssuspecteaf participationin terrorist
activities, and the applicantOs profile, the Court considered the risk of violation of art. 3 in case of his return to t

ECtHR 6 Oct. 2022, 18207/ S.vFR CE:ECHR:2022:1006JUD0018207
violation of ECHR: 3
Theapplicanthad previouslybeenrecognizedas a refugeebut his asylumstatushad beenrevokedon national security

grounds.Violation of Art 3 ECHRIf theapplicantwereto beremovedo Russiawithoutan exnuncassessmermf allegec
risk.

ECtHR 2 June 2020, 49773/ S.A. v NL CE:ECHR:2020:0602JUD004977%
no violation of ECHR: 3

The applicant,allegedlyfrom Sudan filed severaltimesan asylumapplicationin The NetherlandsAll his claimswere
rejected.In appealthe domesticcourt ruled that the applicantOstatementsthat if returnedto Sudanhe would be at risk
of beingperceivedas an opponento the regimeas he belongedo the Tunjur, a non-Arabethnicgroup associatedvith
Darfuri rebel groups, lacked credibility in particular regarding his country of origin.

ECtHR 8 Oct. 2019, 65122/ S.B.vRU CE:ECHR:2019:1008JUD0065122
violation of ECHR: 3

joined cases: 65122/17, 13280/18

Theapplicantswerea national of Tajikistanand a national of Uzbekistanvhoseextraditionfrom Russiawasrequester
on charges of religiously and politically motivated crimes.

Referringto its previouscaselaw, accordingto which suchpersonsconstitutedvulnerablegroupsfacing a real risk of
ill-treatmentin the eventof their removalto the respectivecountry of origin, the Court held that the Russianauthorities
had at their disposalsufficientindicationspointing to suchrisk. However,the Russianauthoritieshad not carried out a
rigorous scrutinyof the real risk of ill-treatmentin the extraditionand expulsionproceedingsThe Court thereforefound
itself compelledo examinesucha risk independentlyand concludedhat therehad beena violation of art. 3 on accoun
of the actual deportationof S.B.to Tajikistan, and there would be a violation of art. 3 if S.Z.wasto be removedto
Uzbekistan.
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! ECtHR 11 July 2023, 61365/ S.E.vRS CE:ECHR:2023:0711JUD006136%
* violation of ECHR: 2 (Prot. 4)
* In 2015the applicantwasgrantedrefugeestatusin Serbiaon the groundsof his political activitiesin Syria.He applied

to the (Serbian)AsylumOffice to be issuedwith a travel documenfor refugeegOCTDORs his Syriannational passpor
had expired.He was notified that this could not be done as subsidiaryregulationsgoverningthe form and contentof
travel documentdor refugeeshad not yet beenenactedby the Minister of the Interior as required by the relevant
domesticlaw. The applicantOsonstitutionalappeal of that notification was dismissedln 2022 he obtaineda Syrian
national passport and used it to leave Serbia.

The interferencewith the applicantOsight to leave the country had not been Oin accordancewith lawO. The State
authorities,by their refusalto issuethe applicantwith a travel documenfor refugeedor severnyears,had curtailed his
right to leaveSerbiafreely to suchan extentasto impair its very essencend depriveit of its effectivenesdJnanimous

Decision.
1 ECtHR 15 May 2012, 52077/ S.F.vSE CE:ECHR:2012:0515JUD0052077
* violation of ECHR: 3

* Observingthat the humanrights situationin Iran givesrise to grave concern,and that the situation appearsto have

deterioratedsincethe Swedistdomesticauthoritiesdeterminedhe caseand rejectedthe applicants@equestfor asylurr
in 2008-09,the Court notedthat it is not only the leadersof political organisationsor other high-profile personsvhoare
detained but that anyonewho demonstratesr in any way opposeghe currentregimein Iran may be at risk of being
detainedandill-treated or tortured. Acknowledginghat the national authoritiesare bestplacedto assesshe factsand
the general credibility of asylumapplicantsGtory, the Court agreedthat the applicantO$asic story was consisten
notwithstanding some uncertain aspects that did not undermine the overall credibility of the story.
While the applicantsre-flight activities and circumstancesvere not sufficientindependentlyto constitutegroundsfor
finding that theywould be in risk of art. 3 treatmentif returnedto Iran, the Court foundthat theyhad beeninvolvedin
extensiveand genuinepolitical and humanrights activitiesin Swederthat wereof relevancefor the determinatiorof the
risk on return, giventheir existingrisk of identification and their belongingto severalrisk categories.Thus,their sur
placeactivitiestakentogetherwith their pastactivitiesandincidentsin Iran leadthe Court to concludethat therewould
be substantialgroundsfor believingthat theywould be exposedo a real risk of treatmentcontraryto art. 3 if deportedto
Iran in the current circumstances.

! ECtHR 29 Jan. 2013, 60367/ S.H.H. v UK CE:ECHR:2013:0129JUD0060367
* no violation of ECHR: 3

* The applicant had beenseriouslyinjured during a rocketlaunchin Afghanistanin 2006 and left disabled,following

severalamputationsfor the UK in 2010.His asylumapplication had beenrefused,and he was refusedpermissionto
appeal this decision. The Court reiterated that art. 3 doesnot imply an obligation on Statesto provide all illegal
immigrantswith free and unlimited health care. Referringto the applicantOsssertionthat disabledpersonswere at
higherrisk of violencein the armedconflictin Afghanistanthe Court held that expulsionwould only be in violation of
art. 3 in very exceptionakasesof generalviolencewherethe humanitariangroundsagainstremovalwere compelling.It
pointedout that the applicanthad not complainedhat his removalto Afghanistanvould put him at risk of deliberateill-
treatment from any party, nor that the levels of violence were such as to entail a breach of art. 3.
The Court emphasisedhat the applicanthad receivedboth medicaltreatmentand supportthroughoutthe four yearshe
had spentin Afghanistanafter his accident.lt did not acceptthe applicantOslaim that he would be left destitutedueto
total lack of supportuponreturn to Afghanistan,as he had not given any reasonwhy he would not be able to make
contact with his family there.

! ECtHR 14 Feb. 2017, 52722/ S.K.vRU CE:ECHR:2017:0214JUD0052722
* violation of ECHR: 3

* Theapplicantwasa Syriannationalwho had arrived in Russiain 20110n a businessrisa. As he had stayedbeyondthe
expiry of thevisa, he wasin 2015foundguilty of an administrativeoffence orderedto pay a fine andto be subjectedo
the penaltyof administrativeremoval.He thenappliedfor temporaryasylum referring to the ongoingmilitary actionsin
Syria, but his requestwas rejectedfirst with referenceto his conviction for administrativeoffences later with the
reasoning that he was at a risk of violence which was no more intensive than that faced by other people living it
Referringto the generalprinciplessummarisedn L.M. a.o.v. Russia(15 October2015,40081/14) the Court observer
that the security and humanitariansituation and the type and extentof hostilities in Syria deteriorateddramatically
betweerthe applicantOarrival in Russiaand the removalorder issuedin 2015. 1t pointedto the availableinformation
indicating that, despitethe agreemenbn cessatiorof hostilities, various partiesto the hostilities havebeenemploying
methodsand tacticsof warfare which haveincreasedherisk of civilian casualtiesor directly targetingcivilians, aswell
asto reportsof indiscriminateuseof force, indiscriminateattacksand attacksagainstcivilians and civilian objects.The
Court had not been provided with material confirming that the situation in Damascuswas sufficiently safe for the
applicant,who allegedthat he would be draftedinto activemilitary service,or that he could travel from Damascugo a
safe area in Syria. It therefore concluded that the applicantOs removal to Syria would be in breach of arts. 2 ani
Restatingthe generalrequirementdor a domesticremedyto be effectivein casesconcerningarts. 2 and 3, the Court
examinedhe two setsof remediesavailableto the applicantin relation to the penaltyof administrativeremoval.Neither
review within the administrative-offencg@roceedingsor the temporaryasylumprocedurehad providedthe applicant
with an effectiveremedy,given certain deficienciesin domesticlaw and practice as well as the fact that the asylurr
applicationhad beendismissedvith referenceto factorsunrelatedto art. 3. Therefore therehad beena violation of art.
13 in conjunction with arts. 2 and 3.

Due to the lack of automaticreview of the legality of detentionon a regular basis,as well as the unlikelinessof the
applicantOs removal in view of the conflict in Syria, his detention was held to constitute a violation of art. 5(1) a
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ECtHR 28 Mar. 2017, 20669/, S.M.vFR CE:ECHR:2017:0328JUD002066¢
no violation of ECHR: 3

The applicant was a Sudaneseational having applied for asylumin France on the basis of his alleged non-Arak
ethnicity from Darfur and participation in anti-governmengctivities. The Court held, in accordancewith the French
authoritieswhichit consideredetterplacedto assesshe factsof the case that the applicanthad not providedsufficient
elementsof information to makethe existenceof a risk of ill-treatmentin caseof his return to Sudancredible. The
application was therefore rejected as manifestly ill-founded.

ECtHR 18 Apr. 2024, 14997/ S.N.vFR CE:ECHR:2024:0418JUD0014997
no violation of ECHR: 3

joined cases: 14997/19, 46033/21

No violation of art. 3 ECHRin caseof removalof the applicantsto Senegaland Guinea,respectivelyln the light of
medicalcountryof origin information,the ECtHRdid not considerthe medicaltreatmentof which the applicantswerein
need,due to their psychiatricillness, unavailablein the two countries.It also did not find that a possiblelack of
treatmentwould lead to a serious, rapid and irreversible deterioration of their health condition implying intense
suffering, or to a significant reduction of their life expectancy.

ECtHR 11 June 2019, 35332, S.S.vRU CE:ECHR:2019:0611JUD003533:
violation of ECHR: 3+5(4)

joined cases: 35332/17, 79223/17

Theapplicantsare nationalsof Tajikistanand UzbekistanTheywerechargedin their countriesof origin with religious
and politically motivatedcrimes.In order to preventtheir removalfrom Russiatheir applicationswere lodgedwith the
court. And althoughtheir casewas grantedpriority, it still took two yearsto decideit. The Court consideredhat the
Russiamauthoritieshad at their disposalsufficientlysubstantiatedomplaintspointingto a real risk of ill-treatment. The
Court concludeghat, althoughthe applicantshad sufficientlysubstantiatedhe claimsthat theywould risk ill-treatment
in their countriesof origin, the Russiamauthoritiesfailed to assessheir claimsadequatelythroughrelianceon sufficient
relevant material.

ECtHR 5 July 2005, 2345/( Said v NL CE:ECHR:2005:0705JUD000234¢
violation of ECHR: 3

Asylumseekerheld to be protectedagainstrefoulementunder Art. 3; the Dutch authorities had takenthe failure to
submitdocumentsestablishinghis identity, nationality, or travel itinerary as affectingthe credibility of his statements
the Court insteadfoundthe applicantOstatementgonsistentcorroboratedby informationfrom Amnestyinternational,
andthusheldthat substantialgroundshad beenshownfor believingthat, if expelledhewouldbe exposedo a real risk
of ill-treatment as prohibited by Art. 3.

ECtHR 4 Sep. 2018, 17675/ Saidami v DE CE:ECHR:2018:0904JUD001767¢
no violation of ECHR: 3

The applicant Tunisiannational had beendeportedfrom Germanyas he was considereda potential offenderposinga
threat to national security due to activities for OlslamicStateOHe complainedthat he would sentencedo the deatt
penalty in Tunisia.

The Court notedthat chargesagainstthe applicantin Tunisiawerecarrying the deathpenaltyandthat therewasa real
risk that he would be given that penalty. However,it was not in disputethat thereis a moratoriumon carrying out
executionsn Tunisiawhich hasbeenrespectedvithoutexceptionsince1991,and that the Tunisianauthoritiesprovidec
diplomaticassuranceso thatendin the applicantOsase.Againstthat backgroundthe Court agreedwith the domestic
courts@inding that therewasno real risk that the applicantwould be executedn Tunisia. TheCourt further agreedwith
thedomestiacourtsthat, if the applicantweregiventhe deathpenaltyin Tunisia,that penaltywould de facto constitutea
life sentenceSucha sentencevoulddejure anddefactobereducibleby way of a pardonaccordingto objectiveandpre-
determined criteria. The Court therefore considered the application manifestly ill-founded.

ECtHR 11 Jan. 2007, 1948/ Salah Sheekh v NL CE:ECHR:2007:0111JUD000194¢
violation of ECHR: 3

Therewas a real chancethat deportationto OrelativelysafeCareasin Somaliawould resultin his removalto unsafe
areas,hencetherewas no Ointernaflight alternative®iable. The Court emphasisedhat evenif ill-treatmentbe metec
out arbitrarily or seenas a consequencef the generalunstablesituation, the asylumseekemwould be protectedunder
Art. 3, holdingthatit cannotbe requiredthat an applicantestablishegurther specialdistinguishingfeaturesconcerning
him personally in order to show that he would be personally at risk
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! ECtHR (GC) 7 Dec. 2021, 57467/ Savran v DK CE:ECHR:2021:1207JUD0057467%
* no violation of ECHR: 3

* violation of Art. 8

* Initially, the Court ruled 4-3 (on 1 Oct. 2019)that the expulsionof Savran,a paranoid schizophrenigatient, violated

Art. 3 basedon not havinga real possibility of receivingappropriatetreatmentin Turkey.Subsequentlythe Court did
notfind it necessaryo examinehis complaintunderArt. 8. Twoyearslater, the Grand Chamberconcludeghe opposite
With 16 - 1 the Grand Chamberconcludesherewasno violation of Art. 3. However,it did hold with 11 - 6 that there
had been a violation of Art. 8.

In this judgmenthe Grand Chamberconfirmedthat its Paposhvilijudgmenf{ECtHR 13 Dec.2016,41738/10Paposhvil
v. Begiun) had offereda comprehensivetandardtaking accountof all the considerationghat were relevantfor the
purposesof Art. 3 and reaffirmed the standardand principles as establishedtherein. The Court concludedthat the
circumstances of the present case had not reached the threshold set by Art. 3 and dedRapeshivili

The secondquestionwas whetherArt. 8 wasviolated. The Court examinedhis complaintin sofar asit relatedto the
authorities@efusalto revokethe expulsionorder, and the implementatiorof that order, entailing as a consequenca
permanente-entry ban. Its task was thereforenot to assessfrom the standpointof Art. 8, the original order and the
criminal proceedingsn the contextof whichit had beenissued but rather to reviewwhetherthe revocationproceeding:
had compliedwith the relevantcriteria establishedy the CourtOsase-law Thus,notwithstandinghe respondenstateC
margin of appreciation,the Court consideredthat, in the particular circumstancef the presentcase,the domestic
authorities had failed to take into account and to properly balance the interests at stake.

! ECtHR (GC) 7 Dec. 2021, 57467/ Savran v DK CE:ECHR:2021:1207JUD0057467
* no violation of ECHR: 3

* violation of Art. 8

* Initially, the Court ruled 4-3 (on 1 Oct. 2019) that the expulsionof Savran,a paranoid schizophrenigatient, violated

Art. 3 basedon not havinga real possibility of receivingappropriatetreatmentin Turkey.Subsequentlythe Court did
notfind it necessaryo examinehis complaintunderArt. 8. Twoyearslater, the Grand Chamberconcludeghe opposite
With 16 - 1 the Grand Chamberconcludegherewasno violation of Art. 3. However,it did hold with 11 - 6 that there
had been a violation of Art. 8.

In this judgmenthe Grand Chamberconfirmedthat its Paposhvilijudgmenf{ECtHR 13 Dec.2016,41738/10Paposhvil
v. Begiun) had offereda comprehensivatandardtaking accountof all the considerationghat were relevantfor the
purposesof Art. 3 and reaffirmedthe standardand principles as establishedtherein. The Court concludedthat the
circumstances of the present case had not reached the threshold set by Art. 3 and dedRaipeshivili

The secondquestionwas whetherArt. 8 was violated. The Court examinedhis complaintin sofar asit relatedto the
authoritiesQefusalto revokethe expulsionorder, and the implementatiorof that order, entailing as a consequencea
permanente-entry ban. Its task was thereforenot to assessfrom the standpointof Art. 8, the original order and the
criminal proceedingsn the contextof whichit had beenissued put rather to reviewwhetherthe revocationproceeding:
had compliedwith the relevantcriteria establishedy the CourtOsase-law Thus,notwithstandinghe respondenstateC
margin of appreciation,the Court consideredthat, in the particular circumstancef the presentcase,the domestic
authorities had failed to take into account and to properly balance the interests at stake.

! ECtHR 7 July 1989, 14038/ Soering v UK CE:ECHR:1989:0707JUD001403¢
* violation of ECHR: 3
* Holding extraditionfrom UK to USAof Germannational chargedwith capital crime and at risk of servingon deathrow

is a violation of Art. 3 recognising the extra-territorial effect of the ECHR.

! ECtHR 19 Jan. 2016, 27081/ Sow v BE CE:ECHR:2016:0119JUD0027081
* no violation of ECHR: 3

* Theapplicantwasa Guineanwomanwho had partially undergone=GM and claimedto be at risk of re-excisionin case

of return to her country of origin. In the first two asylumapplicationsshe had also claimedto have beenexposedo
forced marriage, but theseasylumclaims had beenrejecteddue to inconsistencieslack of credibility and failure to
demonstratehe risk of beingre-excisedln her third asylumapplicationthe applicanthad concentratedn her fears of
being subjectedagain to excision.The Belgian authorities refusedto considerthat application, arguing that no new
elementdad beensubmittedandthat the evidenceprovidedshouldhavebeensubmittedwith oneof the previousclaims.
TheCourtnotedthat the Belgianauthoritieshad subjectedhefirst asylumclaim to a detailedandthoroughexamination
basingtheir conclusionthat the applicantwould not be at risk of re-excisionon a report showingthat certain categorie:
of persons,to which shedid not belong, were exposedo suchrisk. The Court found nothing arbitrary or manifestly
unreasonable in this assessment and, consequently, no violation of art. 3.
Asregardsart. 13, the court consideredt legitimatefor Statesto providespecificrulesto reducerepetitiveand abusive
or manifestlyunfoundedasylumapplications.It could not be requiredto makeex nuncexamination®f eachnewasylurr
claim wherethe allegedrisk had already beensubjectto careful and rigorous examinationin a previousasylumclaim,
unlessnewfactswerepresentedin this case the newdocumentsubmittechad beenprobativeof an undisputedact that
had already been considered. There was therefore no violation of art. 13.
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ECtHR 19 Dec. 2013, 48866/ T.A.v SE CE:ECHR:2013:1219JUD004886¢
violation of ECHR: 3

Theapplicantwasan Iragi citizen,a SunniMuslim from Baghdad.From 2003to 2007 he had beenworking for security
companieswith connectiongo the US military forcesin Iraq. He allegedto havebeensubjectedo attacksand threats
from two militias due to that employment, and to be at risk of treatment prohibited by Arts. 2 and 3.

While consideringthe generalsituationin Iraqg in a similar mannerasin B.K.A.v. Sweder(11161/11,19 Dec.2013),the
ECtHR notedthat targetedattacksagainstthe former international forcesin Iraq and their subcontractorsas well as
individuals seento be collaborating with theseforces have beenwidespread.Individuals who workedfor a compan)
connectedto those forces musttherefore,as a rule, be consideredto be at greater risk in Iraq than the average
population.

As regardsthe applicantOpersonalsituation, the Court found reasonsto generally questionhis credibility and thus
consideredhat he had not beenableto makeit plausiblethatthereis a connectiorbetweerthe allegedincidentsand his
previouswork for securitycompaniesonnectedo the former US troops. As manyyearshad passedsincethe allegec
incidentsand his work for the companiesthere was consequentlyno sufficientevidenceof a real risk of treatmen
contrary to Arts. 2 or 3. Two judgesdissenteddn the basisof the cumulativeweight of factors pertainingto both the
general situation in Iraq and the applicant®s personal account.

ECtHR 19 Dec. 2013, 1231/ T.H.K.v SE CE:ECHR:2013:1219JUD0001231
no violation of ECHR: 3

Theapplicantwasan Iraqi citizen,a SunniMuslimfrom Mosul. He had servedfrom 2003to 2006in the newlragi army
which involvedworking with the US military forces.In 2006 he had beenseriouslyinjured in a suicidebombexplosior
killing 30 soldiers,andin 2007 he had beenhit by shotsfrom a car passingin front of his house He also allegedto have
received a letter containing death threats.

TheECtHRconsideredhe generalsituationin Iraq in a similar mannerasin B.K.A.v Sweder(11161/11,19 Dec.2013).
Asregardsthe applicantOpersonalsituation,the ECtHR statedthat therewasno indication that memberof his family
in Iraq hadbeensubjectedo attacksor otherformsof ill-treatmentsince2007,and consideredhat the applicanthad not
substantiated that there was a remaining personal threat of treatment contrary to Arts. 2 or 3.

ECtHR 22 Mar. 2022, 55978/ T.K.a.0.vLT CE:ECHR:2022:0322JUD005597¢
violation of ECHR: 3

The applicantsare Tajik nationalswho were born between1981 and 2013 and live in Vilnius. The caseconcernsthe
proceedingsy which the applicantswere deniedasylumin Lithuania, and their potentialremovalto Tajikistan. They
had arrived in Lithuaniain 2019 and claimedasylumthere, arguing that T.K. was a memberof Islamic Renaissanc
Party of Tajikistan, which was a banned organisation in that country.

Holds, by five votesto two, that in view of the domesticauthorities(failure to sufficiently assessthe existencein
Tajikistan of a practice of ill -treatmentof personswho werein a similar situationto the applicants,returning themto
Tajikistan without a fresh assessmertf that aspectwould breach Art. 3. Dissentingopinionsof Danish and Finnish
judges.

ECtHR 7 Nov. 2017, 31189/ T.M.a.o.vRU CE:ECHR:2017:1107JUD003118¢
violation of ECHR: 3

The applicants were charged in Uzbekistanwith religiously and politically motivated crimes and subjectto an
internationalsearchwarrant, andthe Russiarauthoritieshadtakenfinal decisiongo removethemto Uzbekistandespite
their consistentlaimsof a real risk of ill-treatment. The ECtHR held that in the extraditionand expulsionproceeding:
the Russianauthoritiesdid not carry out a rigorous scrutiny of the applicants@laim of a risk of ill-treatment, giventhe
domesticcourtsGimplistic rejections. Furthermore, their reliance on the assurancef the Uzbekauthorities, despite
their formulation in standard terms, appearedtenuousas similar assuranceshave consistentlybeen consideret
unsatisfactoryby the Court. Althoughthe applicantshad sufficiently substantiatedhe claims that they would risk ill-

treatment,the Russianauthorities had failed to assesgheir claims adequatelythrough reliance on sufficientrelevant
material.

Finding itself, therefore,compelledo examinendependentlyhe allegedreal risk of ill-treatmentin the eventof remova
to Uzbekistanthe Court foundnothingto indicateanyimprovemenin eitherthe Uzbekcriminal justicesystenin genera
or in the specifictreatmentof persongrosecutedor religiously and politically motivatedcrimes.It concludedhat there
would be violation of art. 3 if the applicantswereto be removedo UzbekistanIn view of this finding, the Court did not
consider it necessary to examine the complaints under art. 13.
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! ECtHR 1 Dec. 2015, 17724/ Tadzhibayev v RU CE:ECHR:2015:1201JUD001772¢
* violation of ECHR: 3

* The case concerneda Kyrgyz national of Uzbek ethnic origin, subjectto extradition proceedingsdue to allegec
involvemenin inter-ethnicclashesn Kyrgyzstanin 2010.He had beenarrestedin Russiaand placedin detention,and
the RussianSupremeCourt upheldthe extradition order basedessentiallyon diplomatic assurancegprovided by the
Kyrgyz authorities. The applicantOs claim to refugee status was rejected by the Russian authorities.

TheCourt notedthat the situationin the southof Kyrgyzstanwascharacterisedy torture and otherill-treatmentof ethic
Uzbeksby law enforcemenbfficers. This had increasedafter the clashesin 2010and remainedwidespreadaggravatec
by the impunity of law-enforcementofficers. The overall human rights situation in Kyrgyzstanremained highly
problematic.Asto the applicantOmdividual circumstancesthe Court reiteratedthat wherean applicantallegesto be a
memberof a group systematicallyexposedo a practiceof ill-treatment,the protectionunderart. 3 entersinto play wher
he establisheghat membershimand that there are seriousreasonsto believein the existenceof suchpractice.In suck
circumstances it will not be required that the applicant show the existence of further special distinguishing featu
Consideringthat the applicantOargumentsn respectof the risk of ill-treatmenthad not beenaddressegroperly at the
domesticlevel, the Court held that this issuehad not beensubjectedto rigorous scrutiny in the asylumor extradition
proceedingsThe Court also did not considerthe invokedassurancegrovidedby the Kyrgyz authoritiesas sufficientto
exclude the risk of the applicantOs exposure to ill-treatment. His extradition would therefore be in violation of ar

! ECtHR 4 Sep. 2014, 140/ Trabelsi v BE CE:ECHR:2014:0904JUD000014(
* violation of ECHR: 3

* TheapplicantTunisiancitizenhad beensentencedo tenyears@mprisonmenin Belgiumin 2003for attemptingto blow
up a military baseandfor instigatinga criminal conspiracy.He hadin 2005beensentencedo ten years@mprisonmen
in absentiaby a Tunisianmilitary court for belongingto a terrorist organisation.In 2008,the US authoritiesrequeste:
his extradition on chargesfor offencesrelating to Al Qaeda-inspirederrorism, amongwhich two chargesmadehim
liable to life imprisonmentIn spite of a Rule 39 indication by the ECtHR of interim measuresn 2011, the Belgian
authorities extradited the applicant to the US in 2013.

While reiterating that the impositionof a sentencef life imprisonmenbn an adult offenderis notin itself prohibitedby
the ECHR, providedthatit is not disproportionatethe ECtHR pointedout that for it to be compatiblewith art. 3 sucha
sentenceshouldnot be irreducible de jure and de facto. In view of the gravity of the terrorist offenceswith which the
applicant was charged, a discretionary life sentence was not considered to be grossly disproportionate.
Eventhoughthe US had, by a diplomatic notein 2010, repeatedtheir guaranteesowards Belgiumin respectof the
possibility of commutationof a life sentencethe ECtHR held that the US authorities had at no point provided any
concreteassurancehat the applicantwouldbe sparedanirreduciblelife sentenceTheCourt further notedthat while US
legislationprovidedvariouspossibilitiesfor reducinglife sentencesvhichgavethe applicantsomeprospectof releaseijt
did not lay downany procedureamountingto a mechanisnfor reviewingsuchsentencesor the purposesof ECHRart.
3. The life imprisonmentto which the applicant might be sentencectould therefore not be describedas reducible
Consequently, his extradition to the US had amounted to a violation of Art. 3.

In addition, by the actual extradition of the applicantin spite of the Rule 39 indication, Belgiumhad deliberatelyand
irreversibly lowered the level of protection of the rights in art. 3. ECHR art. 34 had therefore also been violated.

! ECtHR 15 Feb. 2024, 53254/ U.vFR CE:ECHR:2024:0215JUD005325<
* no violation of ECHR: 3
* No violation by the enforcemenbf a decisionto removea Russiamational of Checherorigin to Russiaafter his refugee

statushad beenrevokedfor securityreasons.The ECtHR notedthat the Frenchauthoritieshad carried out a thorougk
and in-depthexaminationof the applicantOsituation,and the ECtHR also carried out its own up-to-dateassessmerib
conclude that removal to Russia would not, in the circumstances of the present case, violate art. 3.

] ECtHR 26 July 2016, 14348/ U.N.v RU CE:ECHR:2016:0726JUD001434¢
* violation of ECHR: 3

* Theapplicantwasa national of Kyrgyzstanand an ethnicUzbekwho had arrived in Russiaafter the massdisordersand
inter-ethnicclashedn Kyrgyzstarin 2010.TheRussiamauthoritiesacceptedherequestor his extraditionto Kyrgyzstar
on chargesfor violentcrimesrelatedto theseclashesin parallel proceedingghe applicantOsequestfor refugeestatus
was rejected.

The Court reiterated its previousfinding that there were substantialgroundsfor believing that personssuch as the
applicantwould facea real risk of exposurego treatmentproscribedby art. 3 if returnedto Kyrgyzstanyeferring to the
widespreadand routine use of torture and other ill-treatment by law-enforcemenagenciesn the southernpart of the
country towardsmemberof the Uzbekcommunity As such,the diplomatic assurancesnd the monitoring mechanisr
relied on by the Russiangovernmentwere insufficient. The applicantOsilleged criminal conductdid not overturn the
absolute prohibition of ill-treatment under art. 3.

Asthe applicanthad beenunableto apply for judicial reviewof the lawfulnessof his detentionduring a fixed period of
detention,notwithstandingchangesin the circumstancesapableof affectingits lawfulness,art. 5(4) had also beer

violated.
! ECtHR 18 Apr. 2024, 48932/ V.vFR CE:ECHR:2024:0418JUD004893:
* no violation of ECHR: 3+2

* The complaintconcernsa Russiancitizen of Checherorigin againsthis removalto Russia.lt is consideredmanifestly
unfounded and therefore rejected as inadmissible.
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ECtHR 17 Feb. 2004, 58510/ Venkadajalasarma v NL ~ CE:ECHR:2004:0217JUD005851(
no violation of ECHR: 3

Current situation in Sri Lanka makesit unlikely that Tamil applicant would run a real risk of being subjectto ill-
treatment after his expulsion from the Netherlands.

ECtHR 30 Oct. 1991, 13163/ Vilvarajah v UK CE:ECHR:1991:1030JUD001316:
no violation of ECHR: 3

Finding no breachof Art. 3 althoughapplicantsclaimedto havebeensubjectedo ill-treatmentuponreturnto Sri Lanka;
this had not beena foreseeableonsequencef the removalof the applicants,in the light of the generalsituationin Sri
Lanka and their personalcircumstancesa mere possibility of ill-treatmentis not in itself sufficientto give rise to a
breach of Art. 3, and there existedno special distinguishingfeaturesthat could or ought to have enabledthe UK
authorities to foresee that they would be treated in this way.

ECtHR (GC) 8 Apr. 2015, 49341/ W.H. v SE CE:ECHR:2015:0408JUD0049341
no violation of ECHR: 3

The applicant was an Iragi citizen of Mandaeandenomination,originating from Baghdad.She applied for asylurr
invoking that she,as a divorcedwomanbelongingto a small and vulnerableminority and without a male networkor
remainingrelativesin Iraq, would be at risk of persecutionassault,rape and forced conversionand forced marriage.
After the referral of the caseto the Grand Chamber(in October 2014) the SwedishMigration Board granted the
applicanta permanentesidencepermit,consideringher notto be a refugeeyetin needof internationalprotection,given
the generalsecuritysituationin Baghdadin combinationwith the fact that sheis a womanlacking social networkand
belongingto a religious minority. Due to the vastnumberof Iragis havingfled to the Kurdistan Region,there was no
internal relocation alternative for her in the KRI.

ECtHR 26 Jan. 2017, 16744, X.vCH CE:ECHR:2017:0126JUD001674<
violation of ECHR: 3

Mr. X wasa Sri Lankannational of Tamil origin who had appliedfor asylumin Switzerlandn 2009, statingthat he had
beenan activememberof the LTTE movementHis asylumrequestwasrejected,and he wasdeportedwith his family in
2013.Uponreturn to Sri Lanka,theyhad beendetainedand questionedand Mr. X wasincarceratedand exposedo ill-

treatment.Following a visit to the prison by a representativeof the Swissembassyhis wife and children had beer
relocatedto Switzerlandanduponreleasein 2015Mr. X appliedfor a humanitarianvisato return to Switzerlandvhere
he again requested asylum which was granted.

Althoughthe Swissgovernmenhad apologisedpublicly and privately for the mistakesmadein assessindvr. XOdirst
asylumapplication and was consideredto have acknowledgedn substancethe violation of art. 3, this could not be
regardedas sufficientredressin the absenceof any compensatiorior the damagesuffered.Mr. X could thereforestill

claim to be a victim of that violation.

The Court reiteratedthat in caseswherean applicantallegesbeinga memberof a group systematicallyexposedo a
practice of ill-treatment, protectionunder art. 3 entersinto play whenthe applicant establisheghat there are serious
reasongo believein the existenceof that practiceandin his or her membershif the group concernedwithouthaving
to demonstratehe existencef further specialdistinguishingfeatureslt heldthat at thetime of his deportation the Swiss
authoritiesshouldhavebeenwell aware of the risk that Mr. X and his family might be subjectto treatmentcontrary to
art. 3, giventhat specificevidencehad includednot only Mr. XOswn submissionsut also a parallel caseof anothel
applicant who had beendetainedand subjectedto ill-treatment resulting in hospitalisationupon deportation from
Switzerlanda monthearlier thanMr. X. Further referring to the governmentGsceptancef the shortcomingsthe Court
concludedhat the Swissauthoritieshad failed to complywith their obligationsunderart. 3 in dealingwith Mr. XOirst
asylum application.

ECtHR 7 Nov. 2017, 54646/ X.v DE CE:ECHR:2017:1107JUD005464¢
no violation of ECHR: 3

The applicant was a Russiancitizen born in the Northern CaucasusHis asylumrequestshad beenrefusedby the
Germanauthoritiesin 2002and 2011,yethe had beengranteda residencepermitin 2012.In 2014he wassuspectedo
be goingto Syriato join IS, and a deportationorder wasissuedin 2017 as he was consideredo constitutea threatto
national security. The ECtHR agreedwith the conclusionof the GermanFederal AdministrativeCourt, finding that B
evenif therewasa risk of torture in the region of Dagestanb the applicantwould not face the risk of torture or ill-
treatmentif deportedto Moscow.The generalreports on suchrisk in other regionsof Russiaconcernin essencehe
situationof personseither directly connectedo the conflictsin NorthernCaucasu®r beingrelativesof persongdirectly
connected. The applicant had no connection with these conflicts as he left Dagestan at the age of three.

ECtHR 10 July 2018, 14319/ X. v NL CE:ECHR:2018:0710JUD001431¢
no violation of ECHR: 3

The applicantwas a Moroccannational who had beenconvictedof preparing terrorist offencesand sentencedo 12
months@nprisonmentn the NetherlandsHe claimedasylum,arguingthat he would be at risk of beingdetainedandill-
treated if removed to Morocco as he would there be considered a terror suspect.

The Court observedthat the generalhumanrights situationin Morocco hasimproved,but that despitethe Moroccar
governmentGsfortsill-treatmentand torture still occur, particularly in the caseof personssuspectef terrorismor of
endangeringstate security. However,a general and systematicpractice of torture and ill-treatment had not beer
establishedthusthe generalsituationwasnot of suchnatureasto show,on its own, that therewould be a breachof the
ECHR in case of return.
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ECtHR 9 Jan. 2018, 36417/ X.v SE CE:ECHR:2018:0109JUD0036417%
violation of ECHR: 3

TheapplicantMoroccannationalhad beenexpelledrom Swederand complainedhat hewouldfacea real and persona
risk of torture or other inhuman treatment in Morocco since he was considered a threat to national security in Sy
Noting that the humanrights situationin Morocco has improvedover severalyears,the Court held that the genera
situationwasnot suchasto show,on its own, that therewould be a breachof the ECHRIf the applicantwereto return
there.Asregardshis personalsituation,the Court agreedwith the findings of the Swedishauthoritiesthat the applicant
had failed to show that he had previously been of interest to the Moroccan authorities.

Insofarastherisk of ill-treatmentbecausef the applicantbeingconsidereda securityrisk in Swedemwasconcernedthe
Court observedhat the SwedishGovernmentad acknowledgedhat the SecurityServicehad beenin contactwith the
Moroccanauthoritiesand informedthemaboutthe applicant,andthat the Moroccanauthoritieswerethusawareof their
assessmerand had certain informationabouthim. In view of the material from reliable international sourcesshowing
that arbitrary detentionand torture continueto occurin casesrelatedto personssuspecteaf terrorism, the applicant
was thereforeconsideredto have shownthat there was a risk of being subjectedto treatmentcontrary to art. 3. The
Migration Agencyand the Migration Court of Appealhad not beeninformedof the variousroles of the SecurityService
and had thus not receivedall relevantand importantinformation, which in the CourtOwiew raised concernas to the
rigour and reliability of the domesticproceedingsNo assuranceshad therefore beenobtainedfrom the Moroccar
authorities relating to their treatment of the applicant upon return.

ECtHR 22 Oct. 2024, 9577/ Y.a.o.v CH CE:ECHR:2024:1022JUD0009577
no violation of ECHR: 2+3

Rejectionof the applicants@sylumrequestand decisionto removethemto Albania, their country of origin. The Court
found the examinationof the asylumapplicationsby the respondentstateOsuthoritiesto be in accordancewith the
proceduralstandards(art. 2 and 3) andthat the presumptiorthat Albaniawasa Osafeountryof originOwassufficiently
supported by an appropriate assessment of the applicantsO individual situation.

ECtHR 27 Feb. 2014, 35/ Zarmayev v BE CE:ECHR:2014:0227JUD000003¢t
no violation of ECHR: 3

The applicantwas a Russiancitizen of Chechenorigin who had beengrantedasylumin Belgiumin 2005 under false
identity. As a result, his refugeestatushad beenwithdrawnin 2009, and he was convictedfor a numberof criminal
offences.As Belgium then accepteda requestfor his extradition to Russia, he lodged four unsuccessfulsylun
applications in Belgium from 2009 to 2013.

The ECtHRnotedthat the situationin Chechnyas not so seriousasto warrant the generalprohibition of returnsunder
ECHRart. 3. As regardsthe applicantOpersonalcircumstancesthe Court pointedto internal inconsistenciesn his
accountof eventsunexplainedadditionsto this account,and the unreliability of lettersof supportthat he had produced
The Court further referred to diplomatic assurancesndicating that the applicant, if convictedin Russia,would be
detainedin an ECHR-complianinstitution, and that the Belgianembassyvould be permittedto visit him in prison and
talk with him unsupervised.

His personal circumstances therefore did not justify the finding of a violation of art. 3 in case of his extradition.

1.3.4 CtAT Views on Qualification for Protection

CtAT 27 July 2022, CAT/C/74/D/905/20 A.&B.vAZ

violation of CAT: 3

The complainantswere facing extraditionfrom Azerbaijanto TYrkiye,and theyfearedrisk of torture if deported asthe
(Istek) schools(in Azerbaijan)wheretheyworkedwere affiliated with the GYlenmovementThe Committeeconclude:
thatthe AzerbaijanOmovalof thefirst complainanto TYrkiyeconstituteda violation of Art. 3 CAT.Regardingthelack
of compliancewith the CommitteeG=questof 24 December2018for interim measuredor the complainantsnot to be
returnedto TYrkiye,andits reiteration on 28 December2018,the Committeeregretsthat, despiteits repeatedrequests
Azerbaijanexpelledthe first complainantto TYrkiyeon 29 Decembe2018and hasnot providedany explanationfor its
failure to respect the CommitteeOs requests.

CtAT 24 Nov. 2021, CAT/C/72/D/918/20 A.A.v SE
violation of CAT: 3

Thecomplainantis a national of Afghanistanpornin Iran. He fled with his brother and parentsto Swederin 2015and
appliedfor asylum.During their asylumprocedure theywere baptizedas Christians. The brother was grantedasylum
whereashis parentsgot a temporaryresidencepermiton the basisof the fatherOgerminal cancerdiagnosis.The Swedisl
Migration Agencyheldthat he had not demonstratedhat his faith wasgenuineandthat hewould not faceanyindividual
threat if returnedto Afghanistan.One of the presidingjudgesand Chair of the Migration Court, however,issueda
dissenting opinion.

The CtAT considersthat the Stateparty hasfailed in its duty to undertakean individualizedassessmertf the persona
andreal risk that the complainantwould facein AfghanistanGiventhe failure to placehis evidencan the contextof his
cultural and educationalbackgroundto obtainindependenmedicalevidenceor inclusionin its assessmentp considel
evidenceas a whole and to accuratelyrepresentthe applicantOsesponsesespeciallyas theseresponsesvere usedto
form the basisof the credibility assessmerand consequentejectionof his claim, the Committeeconcludeghat the State
party did not undertakea sufficient,individualizedassessmermf therisk of a foreseeablepresentpersonalandreal risk
that the complainant would be subjected to torture if deported to Afghanistan.
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CtAT 27 July 2022, CAT/C/74/D/949/20 A.S.v SE

no violation of CAT: 3

The complainantis an Iranian national. He was convertedto Christianity and baptizedin Armenia.In fear of being
extraditedto Iran, he fled to his sisterin Swedenwhere his asylumrequestwas rejectedbecausethe complainantC
conversiorwas not genuineand that he would not risk persecutiorbecauseof his religious beliefs. The CtAT consider:
that the complainanthasnot providedsufficientevidenceo enableit to concludethat his forcible removalto Iran would
expose him to a real, foreseeable, personal and present risk of being subjected to treatment contrary to Art. 3.

CtAT 22 July 2022, CAT/C/74/D/887/20 AY.vCH

violation of CAT: 3

The complainantis an Eritrean national whoseasylumrequestwas rejectedas her reasonsfor fleeing Eritrea were
partly contradictoryandthusfoundnot credibleby the Swissauthorities. The CtAT issuedan interim measureequesting
Switzerland not to deport the complainant.

The CtAT doesnot find that Switzerlandhas madeits caseregardingits claimsasto the impartiality of the information
relied on by the complainant,particularly as this accordswith the findings of severalof the treaty bodiesand specia
procedure mandate holders in relation to returnees and the treatment of women under national conscription in
It thereforeconcludesthat in dismissingthat information and failing to comprehensivelgxaminethe complainantC
claimsas a result of the negativecredibility finding, Switzerlandfailed to meetits own shareof the evidentialburdenof
adducingimpartial and objectivebackgroundinformation on the country from a wide range of sourcesto ensurethat,
regardlessof its finding on credibility, it addressedhe individual circumstancesind risk profile of the complainanton
the basisof uncontestedacts,namelythat sheis a womanof conscriptionageand a failed asylumseekerjn the contex
of the available up-to-date country information. Owing to that credibility finding, Switzerland dismissedthe
complainantOsntire claim as a fabrication and concludedthat she faced no risk, without providing any detailec
justification.

CtAT 24 May 2005, CAT/C/34/D/233/20! Agiza v SE

violation of CAT: 3

The non-refoulemenunder CAT is absoluteevenin contextof national security concerns;insufficient diplomatic
assurances were obtained by sending country.

CtAT 19 Nov. 2010, CAT/C/45/D/373/20! Aytulun v SE
violation of CAT: 3
Return of PKK member to Turkey where he is wanted under anti-terrorism laws would constitute a breach of ari

CtAT 6 May 2019, CAT/C/66/D/829/20: C.F.T.vCH
no violation of CAT: 3+22

The complainantis a national from Benin, suffersform PTS.However,the Committeeconsidersthat the information
submittedby the complainantis insufficient to substantiatehis claim that he would be at a foreseeablereal and
personal risk of torture if he were returned to Benin.

CtAT 22 Jan. 2007, CAT/C/37/D/279/20 C.T. and K.M. v SE
violation of CAT: 3

Rwandanwomenrepeatedlyrapedin detentionin Rwandaby state officials have substantialgroundsto fear torture if
returned while ethnic tensionsremain high. Completeaccuracy seldomto be expectedof victims of torture, and
inconsistencies in testimony do not undermine credibility if they are not material.

CtAT 2 Aug. 2019, CAT/C/68/D/857/20: Cevdet Ayaz v RS

violation of CAT: 3+15

The complainantis a Turkish national of Kurdish origin. Although Serbiawas requestedo refrain from expellingthe
complainant,while the Committeeconsideredthe application, the complainantwas extradited in December2018.
Serbianauthoritiesstatedthat theyreceivedthe requesttoo late. The complainanthasbeena Kurdish political activist
sincethe late 1980s.He claimsto haveneverbeeninvolvedin violentactions.In 2001 he wasarrestedand detained.In
prisonhewasrepeatedlybeingpunchedslapped kickedand beatenby police batons;beingkeptblindfoldedmostof the
time during the detention;beingsubjectedo OPalestiniarhangingObeingsubjectedo electric shocksappliedthrough
genitalsand nippleswhile he was held on the ground; being hosedwith high pressurecold water. After 10 monthsin
pretrial detention he was released.

TheECtHR (22 June2006,11804/02 Ayaza.o.Vv Turkey)had examinedhe complainant'scaseand founda violation of
Art. 5 ECHR (unlawful detention) However,in 2012the Turkishdistrict court of Diyarbakir sentencedhe complainan
to 15 yearsimprisonmentHis appealto the supremecourt of Turkeywasrejectedin 2016.Subsequenthhefled trying to
reachGermany.n NovembeR0160onthe bordercrossingbetweerBosniaHerzegovinaand Serbia,he wasarrestedand
heldin detentionon the basisof an internationalarrestwarrant issuedin Turkey.His appealagainstthis detentionwas
rejected.Threetimesin a row the complainantappealedhis decisionto the AppellateCourt which overruledthe lower
court. However, the lower Court decided again that there was no obstacle for the complainant's removal to Turk
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CtAT 19 Nov. 2021, CAT/C/72/DI824/20 D.B.

* no violation of CAT: 3

* Thecomplainantis a national of Guinea.Shetravelledto The Netherlandsvheresheappliedfor asylumon the basisof
her fear of beingforcedinto marriage in Guinea.Her application was rejectedon the groundsthat her fear was not
foundto be credible.Subsequentlsheclaimedto bea victim of trafficking in personsln a secondasylumapplicationon
the groundsthat shewould be forcedto undergofemalegenital mutilation uponarrival in Guinea.Thattoo wasfound
incredible, mainly becauseshe -now- was over 25 years of age. The appealswere declared unfounded.The CtAT
concludeghat, dueto the contradictoryandimplausiblestatement®n the very essencef her application,asassessebly
national authorities, the complainanthas not adducedsufficientgroundsfor it to believethat shewould run a real,
foreseeable and personal risk of being subjected to torture upon returning to Guinea.

CtAT 27 July 2021, CAT/C/71/D/790/20 D.Z.v CH
* violation of CAT: 3
* In this case the issuebeforethe Committeds whetherthe forcedreturn of the complainantto Chinawould constitutea

violation of the StatepartyO®bligationsunder Art. 3(1) CAT not to expelor return (refouler) an individual to anothel
Statewherethereare substantialgroundsfor believingthat he or shewould be in dangerof beingsubjectedo torture.
The complainant was introduced to the Church of the Almighty God and baptised in 2010.
TheCommitteenotesthat Switzerlanchasnot disputedthe increasingincidenceof persecutiorof Christiansin China,as
noted by the complainant. The Committeerecalls its concernabout the consistentreports that membersof various
groups,including religious minority groups,continueto be charged,or threatenedo be charged,with broadly definec
offences as a form of intimidation.

Giventhat the complainanthas duly substantiatecher accountof the police search,visit to her family residenceand
threat madeto her mother concerningthe complainantOeligious activity, the Committeefinds that, in the light of
particular circumstancesf the presentcase the factsas submittedand the complainantQsersonaland family situation,
it is reasonableto assumethat the complainantOseemovalto China would put her at risk of torture or other cruel,
inhuman or degrading treatment or punishment.

CtAT 17 Dec. 2013, CAT/C/51/D/387/20 Dewage v AT

* violation of CAT: 3

* The Committeeconsideredhe StatepartyOsrgumentthat the authorOslaim related to non-Stateactors and therefore
falls outsidethe scopeof article 3 of the Convention.However the Committeaecallsthatit has,in its jurisprudenceand
in generalcommentNo. 2, addressedisk of torture by non-Stateactors and failure on the part of a Stateparty to
exercisedue diligenceto interveneand stop the abusesthat were impermissibleunderthe Convention. In the presen
communicationthe Committegookinto accountall the factorsinvolved,well beyonda mererisk of torture at the hands
of a non-governmengntity. The Committeeassessedeportsof continuedand consistentllegationsof widespreadiseof
torture and other cruel, inhumanor degradingtreatmentin Sri Lanka, as well as reports concerningmistreatmenof
failed asylumseekersvho haveprofiles similar to the authorOs and consideredhat, in additionto torture by the LTTE
(signs of which were corroborated by medical reports), the complainantwas subjectedto constantharassmentand
threats, including deaththreats, by governmentauthorities and that this mistreatmentntensifiedas he madefurther

complaints.
CtAT 4 May 2015, CAT/C/54/D/490/20: E.KW. v FI
* violation of CAT: 3

* The Committeenotesthe complainantOsrgumentthat violenceagainstwomenin the DemocraticRepublicof the Congc
is widespread|n this regard, the Committeerecallsits previousjurisprudenceand its viewsin the caseof Njambaand
Balikosav. Sweden,in whichthe Committeewvasnot able to identify any particular areain the DemocraticRepublicof
the Congothat could be consideredsafefor the complainantsThe Committeeobserveghat in recentcredible reports,
namelythe 2013 report of the United NationsHigh Commissionefor HumanRightson the humanrights situationand
the activities of her Office in the DemocraticRepublicof the Congo(A/HRC/24/33)and the concludingobservationsof
the Committeeon the Elimination of DiscriminationagainstWomenon the combinedsixth and seventtperiodic reports
of the DemocraticRepublicof the Congo (CEDAW/C/COD/CO/6-7)it is statedthat the widespreadviolenceagainst
women,including rape by national armedgroups,securityand defenceorces,is mostlyinherentin conflict-affectedand
rural areasof the country,especiallyin the east. The Committeds concernedhowever that accordingto thesereports
suchviolenceis alsotaking placein otherpartsof the country.Accordingly the Committedindsthat, takinginto accoun
all the factorsin this particular case,substantialgroundsexistfor believingthat the complainantwill be in dangerof
torture if returned to the Democratic Republic of the Congo.

CtAT 1 May 2007, CAT/C/38/D/281/20( E.P.vAZ
* violation of CAT: 3

* Violation of the Conventionwhen Azerbaijan disregardedCommitteeOrequestfor interim measuresand expellec
applicant who had receivedrefugeestatusin Germanybackto Turkeywhere she had previouslybeendetainedand
tortured.
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CtAT 20 Nov. 2015, CAT/C/56/D/613/20 F.B. v NL

violation of CAT: 3

In the presentcase the Committeeecogniseghe effortsmadeby the Stateparty'sauthoritiesto verify the complainant'
accountsby carrying out an investigationin Guineawithin the first asylumproceedingsAlthoughthe complainanthas
failed to provide elementghat refutethis investigation's outcomeasreflectedin the personspecificreport of 12 March
2004, that concludedthat the information provided by her about her and her family ‘circumstancesn Guineawas
incorrect, the Committeeconsidersthat such inconsistenciesre not of a nature as to underminethe reality of the
prevalenceof femalegenital mutilation and the fact that, due to the ineffectivenessf the relevantlaws, including the
impunity of the perpetrators,victims of FMG in Guineado not haveaccesso an effectiveremedyand to appropriate
protectionby the authorities.Thecomplainantstemovalto Guineaby the Stateparty would constitutea breachof Article
3 of the Convention.

CtAT 21 July 2022, CAT/C/74/D/954/20 F.K.M. v NL

no violation of CAT: 3

The Dutch authoritiesrejectedthe applicantéasxlumrequestas incredible. The CtAT observeghat evenif it wereto
disregardthe inconsistenciesn the complainantOaccountof his past experiencesn the DemocraticRepublicof the
Congoand accepthis statementss true, the complainanthas not providedany information credibly indicating that he
would be of interestat presentto the authorities of the Democratic Republic of the Congo. The information made
availableto the Committeedoesnotindicatethat 12 yearsafter the allegedeventsoccurred,the complainantwould be at
risk of being subjected to torture if returned to his country of origin.

CtAT 21 Nov. 2011, CAT/C/47/D/381/20! Faragollah a.o. v CH
violation of CAT: 3

TheCommitteds of the opinionthatin thelight of all the circumstancesincludingthe generalhumanrights situationin
Iran, the personal situation of the claimant, who continuesto engagein opposition activities for the Democratic
Association for Refugeesand whose son has been granted refugee status, and bearing in mind its preceding
jurisprudence the Committeds of the opinion that he could well haveattractedthe attentionof the Iranian authorities
The Committeethereforeconsidersthat thereare substantialgroundfor believingthat he wouldrisk beingsubjectedo
torture if returnedto Iran. The Committeenotesthat Iran is not a StateParty to the CAT and the complainanttherefore
would be deprived of the legal option of recourse.

CtAT 5 Dec. 2019, CAT/C/68/D/882/20 Flor A.C. Paillalef v CH
violation of CAT: 3+22

The complainantwas born in Chile in the traditional territory of the Mapucheindigenouspeople.In 1996, the
complainantmovedto GenevaCH). Shehassincebeenactiveat theinternationallevelin the defenceand promotionof
therights of the Mapuchepeople.ln 2008,the complainantsubmittedan applicationfor asylumfor her nieceand hersel
with the Federal Office for Migration in Switzerland.Sheattacheda video, photos,court records, copiesof laws and
reportsfrom internationalorganizationgo documenthe political persecutiorthat their family hasenduredasa resultof
its claims to the ancestrallands of the Mapuchepeople.Her application was rejected and the authorities issueda
deportationorder in 2010. The Swissauthoritiesstatedthat the complainanthas beenliving in Switzerlandsince 1996
andthat sheOcouldthereforehaveappliedfor asylummuchearlier had shereally neededhe protectionof our country®
Also, the Federal Office for Migration stated"that thereis no concreteevidencethat the complainantmight sufferthe
samefate as other tortured Mapuchepersonsand that there s thereforeno well-foundedfear of persecutiorjustifying
asylum".The Federal AdministrativeCourt upheldthat decisionin 2013.1n 2017 the StateSecretariatfor Migration
rejectedthe complainantO®questfor reconsideratiorand sether departurewithin 4 weeks The StateSecretariataddec
that the violenceagainstthe Mapuchewas of a regional characterand thereforthe complainantcould settlein anothet
part of Chile. In 2018,the Federal AdministrativeCourt upheldthat decision,statingthat the Mapuchepeoplewere not
victims of collective persecutionand that the problems encounteredoy the complainantOgamily merely reflectec
measures taken by the Chilean authorities against individuals.

the Committeenotesthat, accordingto the SpecialRapporteuron the rights of indigenouspeoplesthe presentsituation
of indigenouspeoplein Chile is the outcomeof a long history of marginalization,discriminationand exclusion,mostly
linked to various oppressiveorms of exploitationand plunderingof their land and resourcesln accordancewith the
categorizationthat emergedrom the universalperiodic review of Chile, the CommitteeagainstTorture concludeghat
Mapuche leaders are subjected to widespread torture.

The Committeeis of the view that the complainantOgthnic background,the persecutionof Mapuche leaders in
Araucan’ab a fact acknowledgedy the Stateparty itself B, the acts of persecutionand torture sufferedby severa
memberf her family and her conspicuougrotestactivities at the internationallevel are sufficient,takentogether,to
establishthat shewould personallyrun a foreseeablandreal risk of beingsubjectedo torture or othercruel, inhumar
or degrading treatment or punishment if she were deported to Chile.
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CtAT 23 Nov. 2012, CAT/C/49/D/432/20 H.K.v CH
* no violation of CAT: 3
* In assessinghe risk of torture in the presentcase,the Committeenotesthe complainantOslaims that she had beer

imprisonedand severelyill-treated by the Ethiopianmilitary in May 2006.1t further notesthe StatepartyOsrgumenthat
this allegation was not substantiatedoy the complainantbefore the Swissasylumauthorities during her first asylunr
procedureand that it was not invokedby her in the secondasylumrequest.The Committeealso notesthat the State
questionghe authenticityof the documentonfirming her detentionthat was allegedlyissuedby the Addis AbabaCity
AdministrationPolice CommissionThe Committeealso takesnote of the information furnishedby the complainanton
thesepoints. It observesn this regard that she has not submittedany evidencesupportingher claims of having beer
severelyill-treated by the Ethiopian military prior to her arrival in Switzerlandor suggestinghat the police or other
authoritiesin Ethiopiahavebeenlookingfor her since.Thecomplainanthasalsonot claimedthat any chargeshavebeer
brought against her under the Anti-Terrorism law or any other domestic law.

TheCommitteeconcludesaccordinglythat the informationsubmittedby the complainantincluding the unclearnature of
her political activitiesin Ethiopia prior to her departurefrom that country and the low-level nature of her political
activities Switzerlandjs insufficientto showthat shewould personallybe exposedo a risk of beingsubjectedo torture
if returnedto Ethiopia. The Committeds concernedat the manyreportsof humanrights violations,including the useof
torture in Ethiopia,31butrecallsthat for the purposeof article 3 of the Conventiortheindividual concernednustfacea
foreseeablereal and personalrisk of beingtortured in the countryto which he or sheis returned.In the light of the
foregoing, the Committee deems that such a risk has not been established.

CtAT 26 May 2011, CAT/C/46/D/336/20! Harminder Singh Khalsa v CH

* violation of CAT: 3

* TheCommitteenotesthat the complainantsare well knownto the Indian authoritiesbecausef their political activitiesin
Switzerlandand their leadershiproles in the Sikh communityabroad. The Committeeaccordingly considersthat the
complainantshave provided sufficientevidencethat their profile is sufficiently high to put themat risk of torture if
arrested TheCommitteenotesthe StatepartyOsubmissiorthat that numerousSikhmilitants are backin India, that Sikhs
live in greatnumbersn differentstatesandthereforethe complainantshavethe optionto relocateto anotherindian state
from their stateof origin. The Committee howeverobserveghat someSikhs,allegedto havebeeninvolvedin terrorist
activitieshavebeenarrestedby the authoritiesuponarrival at the airport andimmediatelytakento prisonsand chargec
with various offencesThe Committeealso takesnote of the evidencesubmittedthat the Indian police continuedto look
for the complainantsand to questiontheir families abouttheir whereaboutdong after they had fled to Switzerland.In
light of theseconsiderationsthe Committeedoesnot considerthat theywould be able to lead a life free of torture in
other parts of India.

CtAT 24 Apr. 2019, CAT/C/66/D/729/20: I.LA. v SE

* violation of CAT: 3

* The deportationof the complainantand his two minor children to the RussianFederationwould constitutea breachof
article 3 of the Convention

CtAT 28 Apr. 2022, CAT/C/73/D/881/20: K.M. v CH

* no violation of CAT: 3

* The CtAT notesthat the complainant,a national of the DemocraticRepublicof the Congo,claimsto sufferfrom post-
traumatic stressdisorder but has not demonstratedhat he hasbeentortured or subjectedo ill-treatmentin the recent
past or producedany evidencethat might cast doubt on the SwissauthoritiesQreasonsfor their rejection of his
application for asylum.

CtAT 9 May 2023, CAT/C/76/D/1018/20: K.R.v CH

* violation of CAT: 3+14+16

* Thecomplainantis a national of Sri Lankaand of Tamil ethnicity.From 2005until 2009,he workedas a driver for the
Liberation Tigersof Tamil Eelam(LTTE), until he washeavilywoundedduring the last stageof the civil war. From the
hospital, Sri Lankan security forcestransferredhim to a detentioncentre where he was tortured over a period of 6
months.
Thecomplainantappliedfor asylumin Switzerlandn Decembe2016.He had a summaryinterviewin Decembe2016.
By a decisionof 13 February 2017 he was expelledto Hungary on the basisof Dublin Ill. In June2017 the Federal
AdministrativeCourt annulledthis decisionand referredthe casebackto the court of lower instance In a letter in April
2018, the StateSecretariatinformedthe complainantthat the Dublin procedurewould be terminatedandthat his asylurr
applicationwould be examinedn Switzerland Subsequenthithe asylumapplicationwasrejected.Althoughthe national
court found his story credible,and believedthat he was seriouslyinjured and tortured during a period of 6 months the
national court, neverthelesscameto the conclusionthat the facts of the casedid not indicate a real risk of the
complainant being subjected to torture or inhumane treatment at present, upon his return to Sri Lanka.
The CtAT considersthat the serioussequelsof torture experiencedy the complainantand their grave impacton his
mentalhealth,as well astherisks of retraumatizatiorand possiblesuicidehavenot beenproperly takeninto accountby
the Swissauthorities. The CtAT concludesthat the removal of the complainantto Sri Lanka by the Stateparty would
constitute a violation of art. 3, 14 and 16 of the Convention.
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CtAT 23 Nov. 2012, CAT/C/49/D/385/20! M.A.F. a.0. v SE

no violation of CAT: 3+22

In assessinghe risk of torture in the presentcase,the Committeenotesthat the complainantshave submittedsome
documentsin support of their initial claim that they would risk torture if returnedto Libya under the Qaddafi
GovernmentHowever the complainantshavesubmittedno evidenceo supporttheir claim that theywould currently be
in dangerof being subjectedto torture if returnedto Libya, following the revolt and changein governmentln his
submissiorof 20 April 2012, M.A.F. referred to generalinstability in parts of Tripoli and the health situationin the
country.He further statedthat he and his family would risk kidnappingor torture if returned,in particular dueto his
wifeOgousinshaving fought on the side of Qaddafi during the civil war, but provided no documentaryevidencein
supportof theseclaims. The Committeds aware of the humanrights situationin Libya but considersthat, in particular
giventhe shiftin political authority and the presentcircumstancesthe complainantshavenot substantiatedheir claim
that they would personally be at risk of being subjected to torture if returned to Libya.

CtAT 23 May 2012, CAT/C/48/D/391/20! M.A.M.A. a.0. v SE

violation of CAT: 3

Asto the StatepartyOpositionin relation to the assessmertf the first complainantOssk of beingsubjectedo torture,
the Committeenotesthat the Stateparty hasacceptedhatit appearednot unlikely that he would still attract the interest
of the Egyptianauthoritiesdueto his family relationshipwith the convictedmurdererof Presidental-Sadat,eventhougr
the eventstook place a long time ago. Furthermore, his Internet activities in Swedenguestioningwhetherthe real
murderersof Presidental-Sadatwere convictedand punished shouldalso be takeninto accountin this context.Finally,
the Stateparty hasacceptedhat it could not be excludedthat the rest of the family would also attract the interestof the
Egyptian authorities. It specifically pointed out that the secondcomplainanthad allegedly been subjectedto harsh
treatmentby the Egyptian security police and the third complainanthad allegedly beenrepeatedlyraped by police
officerswhile in Egyptiancustody Consequentlyit wasnot possibleto fully excludethat he would be exposedo similar
treatmentf returnedto Egypt. TheCommitteeconcludeghat the enforcementf the order to expelcomplainantgo Egypt
would constitute a violation of Art 3 of the Convention.

CtAT 31 May 2013, CAT/C/50/D/439/20: M.B. v CH

no violation of CAT: 3

Thecomplainantholdsno proof of persecutionThelranian authoritiesneverofficially summonedhim, nor did theyissue
a wantednoticeor an arrestwarrant for him, or any otherdocumento showthat his family wasundersurveillance As
for his brotherOgpolitical activities, he pointedout that the regimeOsepressiornis so severethat oppositionpartiesmust
act with the utmostcaution; they remain undergroundand very few documentscan attestto the fact they exist. For
example no party membershigard is issued.The Swissauthoritieshaverecognizedhat the political oppositionin the
country was built upon mistrust and secrecy (JAAC 1999 | No. 63.5, p. 45; JJCRA 1998/4).
TheCommitteenotesfirst of all thatthe overall humanrights situationin the Islamic Republicof Iran canbe consideret
to be problematicin manyrespects.Nonethelessit notesthat the complainanthas neverbeentortured there, either
becauseof his ethnicityor for any otherreason.Evenif he claimsthat his family hasbeenpersecutedy the authorities
seekinghis brother, who is supposedlypolitically active in the local undergroundArab opposition,the complainan
producesno evidencein supportof this claim. As for his general complaintregarding the persecutionof the Arab
minority, in particular in theregionof Khuzestanthe Committeeconsidershat sucha complaintin no casewould justify
concluding that there is a real, personal and serious danger for the complainant.

CtAT 3 May 2019, CAT/C/66/D/757/20: M.J.S. v NL
violation of CAT: 3+22

The Committeeconcludeghat the complainanthas not adducedsufficientgroundsfor it to believethat shewouldrun a
real, foreseeable, personal and present risk of being subjected to torture upon returning to C™te dOlvoire.

CtAT 1 May 2017, CAT/C/60/D/623/20: N.K. v NL

no violation of CAT: 3

Theissueis whetherthe return of N.K. to Sri Lanka would constitutea violation under Article 3 (non-refoulement
Applicantclaimsto havebeenregisteredwith the LTTE. The Committeerecalls that accordingto its generalcommen
No. 1, the burdenof presentingan arguable caselies with the complainantof a communicationin the Committee'
opinion, in the present case, the applicant has not discharged this burden of proof.

CtAT 21 Apr. 2023, CAT/C/76/D/1044/20: N.U. v FI

violation of CAT: 3

The complainantis a national of the RussianFederationand born in ChechnyaHe applied for asylumin Finland in
2017.In 2019the Finnish ImmigrationServicerejectedhis applicationand his appealswererejectedin 2020. The CtAT
concludeghat the return of the complainantto the RussianFederationwould constitutea violation by the Stateparty of
article 3 of the Convention.

CtAT 21 Apr. 2023, CAT/C/76/D/984/20: Nijimbere v SE

violation of CAT: 3

The complainantis a national of Burundi of Hutu ethnicity. He wasa memberof the oppositionparty and detainedand
tortured twice for political reasons.In 2011 he left Burundi and applied for asylumin Denmark,which was rejected
Subsequentlgetravelledto Swedermwherehe appliedalsofor asylumin 2015.His appealto the negativedecisionby the
Swedish authorities, was rejected by the Supreme Administrative Court.

The CtAT, however the considersthat the complainanthas submittedsufficientelementgo suggesthat he would be at
risk of being subjected to treatment that violates the Convention if he were returned to Burundi.
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CtAT 27 July 2023, CAT/C/77/D/1016/20 O.R. Vv SE

* violation of CAT: 3

* Thecomplainantis a national of Afghanistarand Hazaraethnicity. Thecomplainantappliedfor asylumin Swederonthe
groundsof fearsof the Taliban and, subsequentlyhis conversionto Christianity; however his applicationwasrejected
The Committeeobserveghat the Stateparty doesnot contestthat individuals who return to Afghanistanafter having
renouncedpr after havingbeenperceivedo renouncetheir Muslim beliefsor convertedduring an asylumprocesdace
a real risk of persecutionand punishment,warranting international protection. The Committee notes that the
complainant falls within the risk categories. Thus, an expulsion would be a violation of Art. 3.

CtAT 12 Nov. 2021, CAT/C/72/D/1000/20: P.S.vSE

* no violation of CAT: 3

* The complainantis a national of Ugandaand applied at the age of 16, on the groundsof his sexualorientation for
asylumin SwedenThe CtAT is mindful of the information brought beforeit regarding the alleged criminalization of
homosexualityin Uganda. Neverthelessthe CtAT observesthat the SwedenOsauthorities consideredthat the
complainantOsarrative was not credible becausehe providedinconsistentand vaguestatementsoncerningessentia
elements of his account.
The CtAT is aware of reports concerningthe appalling situation of lesbian, gay, bisexual,transgenderand interse»
personsin Uganda, where homophobicviews are widespreadand societal discrimination, hate crimes and anti-
homosexuatampaignsare regularly reportedby humanrights organizations Neverthelesghe CtAT considershat the
informationin thefile doesnot allow it to concludethat the complainantwouldrun a real, foreseeablepersonal presen
and real risk of being subjected to torture upon his return to Uganda.

CtAT 25 Jan. 2023, CAT/C/92/D/130/20 S.E.MA.VvFR

* violation of CAT: 3+8+12+20+37

* Theveryissuein this caseis the age determinationprocedure.The applicantstatedthat he wasa minor and producec
severalidentity documentsn supportof his statementHowever theinterviewtook only onehour, wasconductedisinga
phone with an Urdu interpreter, although his home language is Punjabi, and resulted in the conclusion: not a mi
TheCtATfinds severalviolationsof the Conventiorconcerningthe agedeterminatiorprocedure the absencef a lawyer
or representativethe changeof his identity by (wrongfully) altering his ageand a lack of accommodatiorevenduring
de COVID pandemic.

CtAT 30 Nov. 2010, CAT/C/45/D/339/20! Said Amini v DK
* violation of CAT: 3
* In assessinghe risk of torture in the presentcase,the Committeenotesthe complainantOsontentionthat there is a

foreseeableisk that hewill betorture if returnedto Iran basedon his claimsof pastdetentionandtorture, asa resultof
his political activities,andthe recommencemenf his political activitiesuponarrival in Denmark.t noteshis claim that
the Stateparty did not take his allegationsof torture into account,andthat it neverformeda view on the veracity of the
contents of his medical reports, which allegedly prove that he had in fact been tortured.

CtAT 28 Apr. 2022, CAT/C/73/D/914/20: T.A.vCH

* violation of CAT: 3

* Thecomplainantis a national of Eritrea. Shehadto performnational service But becausef the poor conditionsandthe
constantabusethat sheendured shedecidedto flee the country.In Switzerlandher applicationfor asylumwasrejectec
becausehe situationin Eritrea had changed:removalsto Eritrea could resumeasfailed asylum-seeekeidid not facea
generalized risk of being forcibly conscripted into national service upon return to the country.
The CtAT refersto a report issuedin 2021 by the Special Rapporteuron the situation of humanrights in Eritrea.
Accordingto thereport, asylum-seekenshoare returnedto Eritrea reportedlyfacesevergpunishmentipontheir return,
including prolonged periods of incommunicadodetention,torture and ill-treatment. The CtAT also notesthat in a
statementto the Human Rights Council presentedon 4 March 2022, the Special Rapporteur noted that recent
developments in Eritrea continued to evidence a lack of progress in the human rights situation in the country.

CtAT 22 Apr. 2022, CAT/C/73/D/862/20: T.B.vCH

* no violation of CAT: 3

* Thecomplainantis a national of Ethiopia. His asylumclaim wasrejected.The CtAT observeshat the Swissauthorities
consideredhat the complainantOstatementsbouthis political activitiesin Ethiopiawerebrief, vagueand superficial.
The
complainant has not demonstrated that the Swiss authorities failed to conduct a proper investigation into his alls

CtAT 6 Dec. 2019, CAT/C/68/D/860/20 T.M.v SE

* no violation of CAT: 3

* Thecomplainantis a Russiamational, who appliedfor asylumin Swederin 2012.He statedbeingat risk as his father
hadbeenan advisorto thethenpresidentof the ChecherRepublicandis still seerasan enemyof theregime.ln 2013the
Swedishauthoritiesrejectedhis asylumapplication.In appealthe SwedishMigration Court upheldthis decisionstating
that it did not questionthe credibility of the accountof the complainant'saccounton the assaultof his father'shome
However,the Committeenotesthat muchtime has passedsince and that the Russianauthorities had no problemin
providing him and his family with Russianpassports The Committeeconcludeshat the removalof the complainantto
Russia would not constitute a breach of Art. 3.

NEAIS 2024/4 (Dec.) Newsletter on European Asylum Issues B for Ju 61



NEAIS 2024/4 —_—

1.3.5: Qualification for Protection: Jurisprudenc€tAT Views

CtAT 15 Nov. 1996, CAT/C/17/D/43/19¢ Talav SE
violation of CAT: 3

Contradictionsand inconsistenciesn testimonyof asylumseekerattributedto post-traumaticstressdisorder resulting
from torture.

CtAT 11 May 2007, CAT/C/38/D/300/20! Tebourski v FR
violation of CAT: 3

Violation of the Conventionwhen France charged dual French/Tunisiannational of terrorism, revokedhis French
citizenship, and expelled him to Tunisia while his asylum and CAT claims were still pending.

CtAT 23 Apr. 2019, CAT/C/66/D/776/20: X&YvCH

violation of CAT: 3+22

The information submittedby the complainantsis insufficientto establishsubstantialgroundsfor believing that if
returnedto Pakistan,they would face a foreseeablepersonal,presentand real risk of being tortured, either by State
officials or by uncontrolled non-State agents

CtAT 5 Dec. 2019, CAT/C/68/D/863/20 X v NL
no violation of CAT: 3

Thecomplainants a national of C™telOlvoireln 2005shewasarrestedat homeand detainedfor four yearsin a prison.
Shewas regularly interrogatedabout her husbandspolitical activities. During her stay in prison she was regularly
kicked, beatenand raped approximatelyonce a week.From that period she experiencedrequentnightmares,panic
attacksand epilepticfits. In 2009sheescapedvith the help of a friend who bribed a guard. Shefled to TheNetherland:
where she applied for asylum. All refugeesfrom C™tedOlvoirewere given a temporary residencepermit in The
Netherlandsin 2009.In 2013 her temporaryresidencepermit was withdrawn as the generalsituationin C™telOlvoir
had improved.Also, the immigration authorities statedthat her story lacked credibility becauset containedsevera
inconsistencies on her travel route.

In appeal she statedthat she had beenheavily medicatedduring her interviewswith the immigration authoritiesin
October 2009. This explainedher inability to recall any details of her travel route, and to clearly recounther past
experiencesHowever theimmigrationauthoritieswerenot convincedln 2014a District Court ruled that her appealto
thewithdrawal of her residencgpermitwaswell-foundedThe Dutchimmigrationauthorities,however appealedagainst
this decisionbefore the highestadministrativecourt, the Council of State.In 2016 the Council of Statereversedthe
decision of the District Court, declaring that her story was inconsistent.

With respectto the complainantGallegationsthat sheshouldnot be returnedto her countryof origin becausef the high
incidenceof sexualviolencethere, the Committeeis seriouslyconcernedoy reports indicating that impunity for rape
persistsin C™talOlvoireThe Committeefurther recalls its jurisprudencein which it foundthat rape by Stateofficials
constitutedtorture. However the Committeenotesthat althoughpasteventsmaybe of relevancethe principal questior
before the Committeeis whetherthe complainantcurrently runs a risk of torture if returnedto C™tedOlvoire The
Committeeconsidersthat the incidenceof general sexualviolencein C™tedOlvoiredoesnot demonstratethat the
complainant would incur a personal risk of being subjected to sexual violence if returned there at present.

CtAT 11 Nov. 2022, CAT/C/75/D/1081/20: X.&Y.vCH

violation of CAT: 3

The complainantsare nationals of TYrkiye and affiliated with GYlen. The CtAT decidesthat the removal of the
complainantsby Switzerlandto Kosovo,wheretheywouldfacea real risk of beingforcibly transferredto and subjecte:
to torture in TYrkiye, would constitute a violation of Art. 3 CAT.

CtAT 5 Aug. 2019, CAT/C/67/D/775/20: X.vCH
violation of CAT: 3

Thecomplainantis an Ethiopiannational. His fatherworkedfor the regimeof MengitsuHaile Mariam andwaskilled in
1979by resistancdightersin Tigray. His motheralsoworkedfor the regime,but after the fall of theregimein 1991she
wastorturedin prisonwhereshedied. Theapplicantbecamean active opponenif the regimein 2005whenthe regime
did not acceptthe outcomeof the elections . Betweern2006 and 2013 the applicantwasimprisonedand subjectedo ill-
treatmentseveraltimes leaving scareson his body. In 2013 he decidedto leave Ethiopia and applied for asylumin
Switzerlandln 2015his applicationwasdeniedandin 2016his appealwasrejected. Themainreasonfor this beingthat
the complainant's account was vague and that the ban on the political party of the applicant was recently lifted (
Takinginto accountthe recentchangesn the specificsituation of membersf the Political Party Ginbot 7 in Ethiopia
andthe fact that the complainantwasable to safelyleaveEthiopiaandreturnto it severaltimesin 2011,the Committes
considersthat the information that the complainantprovided does not suffice to establish substantialgrounds for
believing that, if returnedto Ethiopia today, he would face a foreseeablepersonal,presentand real risk of being
subjected to torture.
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CtAT 2 Aug. 2019, CAT/C/67/D/816/20: X.,Y.a.0.vSE
* no violation of CAT: 3

* X. and Y. are Egyptiannationals,a married couple,who residedand workedin the United Arab Emiratesduring the
protestsin 2013in Egyptleadingto the overthrowof presidentMorsi. X. had supportedMr Morsi during the presidentia
elections As a result of the overthrowof presidentMorsi, X. and Y. wereinformedthat their work and residencepermit
had beenwithdrawndueto his links with Morsi and the Muslim Brotherhood.Subsequentithe couplefled to Swedel
and applied for asylum.In 2016 the SwedishMigration Agencyrejectedtheir application becausethe couple had
travelled without any problemsto Egyptin 2015. The decisionof the Migration Agencywas upheldby the Migration
Court and the Migration Court of Appealin 2017. Theissueat stakeis whetherthe Egyptianauthoritieswould havea
particular interest in him or his family.

The Committeerecalls its findingsin the proceedingsof its inquiry on Egypt,in whichit concludedthat torture wasa
systematicpractice in Egypt. Also, the Committeenotes that large numbersof membersand supportersof the
Brotherhoodwere arrestedfollowing the military coup.In 2017, an estimated60,000 people had beendetainedfor
political reasons since July 2013, most of them Brotherhood members and supporters of Mohamed Morsi.
However,the Committeenotesthat the coupleare not consideredas supportersof the Muslim Brotherhood,have not
beenpolitically active,andhavenotlived in Egyptfor the past20 years.Their only link to the Muslim Brotherhoodss the
male complainantOgreviousbusinessarrangementsvith a companyownedby seniormembersf the Brotherhood.The
complainants have failed to substantiate their claim.

CtAT 21 May 2013, CAT/C/50/D/431/20: Y.vCH
* no violation of CAT: 3
* In assessingherisk of torture in the presenicase the Committeeakesnoteof the complainantOarrestandill-treatment

in 1998 and of the allegationthat shesuffersfrom mentalhealth problemsbecauseof ill-treatmentin the pastand the
continuousharassmentand persecutionby the Turkish authorities. In this regard, the Committeeobservesthat the
complainantsubmitsas documentaryevidencea confirmationby the TOVAH RehabilitationCentrethat she has beer
undertreatmentfrom 2002to 2006,aswell asa medicalreport dated23 August2010issuedby a Swisspsychiatristwho,
inter alia, refersto a suspecteghost-traumaticstressdisorder. The Committegfurther notesthe StatepartyOsrgument:
that the complainanthasnot invokedher mentalhealth problemsduring the asylumproceedingsthat the allegedorigin
of theseproblemsis not proven,that a suspectegpost-traumaticstressdisorder cannot be consideredan important
indication of her persecutiorin Turkey,andthat treatmentfor her conditionis availablein Turkey.The Committedakes
noteof the informationsubmittedby the partieson the generalhumanrights situationin Turkey.It notesthe information
presentedn recentreportsthat, overall, someprogresswasmadeon observancef internationalhumanrights law, that
Turkeypursuedits effortsto ensurecompliancewith legal safeguardgo preventtorture and mistreatmenthroughits
ongoing campaignof OzerotoleranceCfor torture and that the downwardtrend in the incidenceand severityof ill-

treatmentcontinued. Reportsalsoindicatethat disproportionateuseof force by law enforcemenofficials continuego be
a concern and casesof torture continueto be reported. However,the Committeenotesthat none of thesereports
mentionthat family memberof PKK militants are specificallytargetedand subjectedo torture. Asto the complainantC
allegationthat shewould be arrestedand interrogatedupon return, the Committeerecalls that the mererisk of being
arrested and interrogated is not sufficient to conclude that there is also a risk of being subjected to torture.

CtAT 12 Nov. 2021, CAT/C/72/D/916/20 Y.v CH

* violation of CAT: 3

* The complainantis a national of Eritrea whoseapplicationfor asylumin Switzerlandwas rejected.Therecentreports
concerningthe widespreadconscriptionof young people,particularly boys,in Eritrea and the possibility that draft
evadersand thosewho left the country illegally may be subjectedto torture after their return; and the shortageof
reliable informationregardingthe level of risk involvedin suchcasesthe CtAT cannotconcludein the presentcasethat
the complainantdoesnot face a foreseeablereal and personalrisk of being subjectedto torture if he is returnedto

Eritrea.
CtAT 31 May 2013, CAT/C/50/D/467/20: Y.B.F. a.0.vCH
* no violation of CAT: 3

* The Committeeconcludesaccordingly that the information submittedby the first complainant,including the unclear
natureof his political activitiesin Yemerprior to his departurefrom that countryandthe low-levelnatureof his political
activitiesin Switzerlandjs insufficientto showthat he would personallybe exposedo a risk of beingsubjectedo torture
if returnedto YemenThe Committeds concernedat the manyreports of humanrights violations,including the useof
torture, in Yemen, but recalls that for the purposesf article 3 of the Conventionthe individual concernednustfacea
foreseeablereal and personalrisk of beingtortured in the countryto which he or sheis returned.In the light of the
foregoing, the Committee deems that such a risk has not been established.

CtAT 28 Apr. 2022, CAT/C/73/D/872/20: Yacob Berhane v CH

* violation of CAT: 3

* Thecomplainantan Eritrean citizen,appliedfor asylumin Switzerlandbut his applicationwasrejected He tookpart in
a protestagainstthe regimeaskingfor the releaseof political prisonersafter he had servedin the military. The CtAT
concludes that his forced return to Eritrea would constitute a violation of Art. 3 of the CAT.
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1.3.5 CtRC Views on Qualification for Protection and Best Interests of the Child (Art. 3)

CtRC 4 Feb. 2021, CRC/C/86/D/51/2( AB.VFI

violation of CRC: 3+19+22

Theauthorwasbornin 2010andlived in Russiauntil 2015.His biological mother,V.B.,is a lesbianwholived with her
femalepartnerand concealedhe nature of their relationshipin Russiaout of fear of persecutiorand discrimination.At
theageof 5 thefamily movedo Finland andrequestedisylum.Althoughthe motherandher partnerwereinterviewedby
the Finnish authorities, the author was neverheard. Their asylumrequestwas rejected,which decisionwas upheldin
Finnish administrative court and also by the Supreme Court. Subsequently, the family returned to Russia.
TheCtRCnotesthat the authorOslaimsrelatedto an allegedrisk of beingsubjectedo renewedmaltreatmenas aresult
of the decisionby the Finnish authoritiesto return him to the RussianFederationdo fall within the StatepartyOsion-
refoulemenbbligations. The Committeeobserveghat the formal and generalreferenceto the bestinterestsof the child
by the Finnish Immigration Service,without having consideredthe authorOwiews, reflects a failure to considerthe
specificcircumstancesurroundingthe authorOgsaseand to assesghe existenceof a risk of a seriousviolation of the
Conventioragainsthis specificcircumstancesT hus,the Committeeconcludeghat Finland failed to adequatelytakethe
bestinterestsof the child as a primary considerationwhenassessinghe authorOssylumrequestbasedon his mothers
sexual orientation and to protect him against a real risk of irreparable harm in returning him to the Russian Fed¢

CtRC 16 May 2023, CRC/C/93/D/140/2C F.M.A v DK
violation of CRC: 3

In this casethe motherfrom Somaliaappliedfor asylumin Denmarkin 2014.Shegot a temporaryresidencepermitand
oneyearlater her husbandoinedher with their four childrenin Denmark whoalsogota temporaryresidencepermit.in
2017the Danish authoritiesdid not renewtheir residencepermitsand their appealwasrejectedin court. In 2019the
mothergavebirth to a daughter.The asylumrequeston her behalfwas also rejected.Eventhe referenceto the risk of
femalegenital mutilation in Somalia,was unconvincing:Otheparentsmustbe regardedas resourcefulpersonswho
would be able to withstand any pressurefrom the family and the surrounding community.OThe CtRC concludes
however,that if a child may be subjectedto an irreversible harmful practice suchas femalegenital mutilation in the
countryto which he or sheis beingdeported the evaluationof that risk shouldbe carried out following the principle of
precaution and, where reasonable

doubt existsthat the receiving Statecannotprotecta child againstsuch practices, Statesparties shouldrefrain from
deporting the child concerned. The Committee observes that Denmark has not demonstrated that this standard

CtRC 31 May 2021, CRC/C/87/D/86/2C G.R.a.0.vCH
no violation of CRC: 3+6+24+37

On the issueof deportationto Sri Lankaand the accessto medicalcare. In 2014 the applicantapplied for asylumin
Switzerland which wasrejectedin 2015. The appealwas dismissedand the subsequenapplicationto the ECtHR was
declared inadmissible.

The CtAT, however,declaresthe complaintadmissibleand examineghe merits, in particular whereit was statedthat
removalto Sri Lankawould violate the principle of non-refoulemenbecauseof a rare diseasea situation that was
allegedly not duly takeninto accountby the State Secretariatfor Migration. However,a treatmentfor this illnessis
availablein Sir Lankaand it would not be impossiblefor G.R.to obtain treatmentthere. The Committeeconcludeghat
the facts before it do not disclose a violation of the Convention.

CtRC 10 Feb. 2022, CRC/C/89/D/74/2( K.S. & M.S. v CH
violation of CRC: 3

Deportationto the RussianFederationof Russiamationalsfrom Chechnyaand accesgo medicalcare for children.In
2012 the parentsarrived with their child (6 years)in Switzerlandand applied for asylumon the groundsthat the
Checherauthoritieshad threatenedhemfollowing the fatherOsefusalto spyon an acquaintanceTheir applicationwas
rejectedon the groundsof lack of credibility. During the proceedinga secondchild was born. In 2013 the family
returnedvoluntarily to Russia.ln 2015the family returnedto Switzerlandand submitteda secondasylumapplication.
Withoutany hearing, this application was rejected.The youngestchild was born almostcompletelydeafand required
urgentlyan implant. Thisimplant, howeverwasrefusedsuggestinghat suchan implantwasalsobe availablein Russia
Subsequentiythe family - awaiting medicaltreatmentfor the child - wasarrested,detainedandreturnedto RussiaAsa
result, all domestic procedures were closed but the family was never informed.

TheCtRCconsiderghat the StatepartyOsuthoritiesdid not takeeverymeasurenecessaryo ensurethat the child would
haveaccesso the urgentmedicalcare and supportrequired for her satisfactorydevelopmentAccordingly,the CtRC
considers that the State party has violated M.S.Os rights under Art. 24, read in conjunction with Art. 3 and 6(2)
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! CtRC 25 Jan. 2018, CRC/C/77/D/3/2( K.Y.M. v DK
* violation of CRC: 3

* The Committeegecalls that the bestinterestsof the child shouldbe a primary considerationin decisionsconcerningthe

return of a child, and that suchdecisionsshouldensurebwithim procedurewith proper safeguardsthat the child, upon
return, will be safeand providedwith proper care and enjoymenbf rights. In the presentcase the Committeenotesthe
argumentsand information submittedto the Committeejncluding the assessmerdf the motherOability to resistsocial
pressurebasedon her pastexperiencen the Puntlandregion, and on reportson the specificsituation of femalegenital
mutilation in Puntland. However, the Committeeobservesthat: a. the Danish RefugeeAppealsBoard limited its
assessmertb a generalreferencep: therights of the child underarticle 19 of the Conventiorcannotbe madedepender
on the motherOability to resist family and social pressure;c) evaluationof a risk for a child to be submittedto an
irreversibleharmful practicesuchas femalegenital mutilationin the countryto which he or sheis beingreturnedshoulc
be adoptedfollowing the principle of precaution,and where reasonabledoubtsexistthat the receiving Statecannot
protect the child against such practices, State parties should refrain from returning the child.
The Committeethereforeconcludeshat the Stateparty failed to considerthe bestinterestsof the child whenassessin
the allegedrisk of the authorOslaughterto be subjectedo femalegenital mutilation if returnedto the PuntlandStateof
Somalia,and to take proper safeguardgo ensurethe childOsvell-beinguponreturn, in violation of articles 3 and 19 of
the Convention.

! CtRC 22 Sep. 2021, CRC/C/88/D/95/2( M.K.A.H. v CH
* violation of CRC: 3+6+12+16+22+27+28
* M.K.A.H.wasborn in Damascugas a statelessPalestinianin 2007),in the Yarmoukrefugeecamp,a camprun by the

Palestinianauthorities.He and his family later movedto Yalda,in Syria, wherehe enduredthe effectsof the brutal civil
war. For an extendedperiod of time, M.K.A.H. lived under the siegelaid by DaOestand experiencedirst-hand the
fighting betweeninsurgentgroupsand the Syrianarmy for control of their village. For months,he could not leavethe
houseduring the day becauseof the securitysituation. Severalof his family membersjncluding his grandfather,were
killed by the explosion of a rocket.

Thefather,a Palestinianfrom Jordan,wasarrestedin his workplaceby Syriansecurityforcesand hasbeenmissingever
since.Mother and sonleft Syriaand wentvia Turkeyto Europebut wereinterceptedoy Romaniarborder guardsat the
Bulgarianborder. After sometime theywereregisteredas asylumseekersn Bulgaria and grantedsubsidiaryprotection
However theystayedin an overcrowdedccampwith very little food. After somesix monthstheyreturnedto Turkey,from
wheretheytravelledin the backof a vehicleto SwitzerlandIn Switzerlandtheygot into contactwith the brother of the
motherand his family. Subsequentlyhey applied for asylumin Switzerland.Their application was rejectedand their
removalto Bulgaria was orderedbut suspendedluring appeal. The Federal Adm. Court rejectedthe appealon formal
grounds; non-payment of advance court costs.

TheCommitteds of the opinionthat the Stateparty failed to makethe bestinterestsof the child a primary consideratior
whenit assessedhe risks he would face if he werereturnedto Bulgaria or to take the precautionsit shouldhaveto
ensurethat he would not be subjectedto inhumanor degradingtreatmentin the country of destination,failures that
constitutea violation of Art. 3(1) and potentialviolationsof art. 6 (2), 22,27, 28, 37 and 39. The Committeealso notes
that the authorities did not take any proactive steps to ensure that the right to acquire a nationality could be exe
Further, the Committeeorders Switzerlandto reconsiderit decisionto deport, reviewthe asylumapplication,ensuring
the bestinterestof the child, andtakeall necessaryneasureso ensurethat suchviolationsdo notrecur, includingby: (i)
removingall legal, administrativeand financial obstacleswith a view to ensuringthat all children have accessto
appropriate meansof challengingdecisionsaffectingthem; (ii) ensuringthat children are systematicallyheardin the
contextof asylumprocedures;and (iii) ensuringthat national protocolsfor the return and readmissionof children to
third countries are in compliance with the Convention.

! CtRC 4 Feb. 2021, CRC/C/86/D/76/2( R.Y.S.VES

* violation of CRC: 3+8+12+16+20+22+27

* The applicantis a national of Cameroonand born in 2001. Shearrived in 2017 in Madrid wherethe Spanishpolice
registeredher as an asylum-seekingninor and - beinga minor - not interviewed.A medicalreport drawn up on her
admission recorded the after-effects of violent abuse she was subjected to by her father in Cameroon.
Monthslater shewas expelledfrom the receptioncentreas shewasissuedwith a decreestatingthat shewasan adult,
basedon a so-calledbonetest, but not taking into considerationthe scientific margin of error of 20 to 24 months
Additionally her asylum application was rejected without any hearing. All subsequent appeals were found inadmn
TheCommitteenotesthat the applicant,sinceher arrival in Spain,consistentlyhasclaimedshewasa minor andbornin
2001, as confirmedby a vaccinationbookletand school documentsNeverthelessthe State Party took severalage
examination tests of which no justification was provided nor consent by the applicant.
The Committeds of the view that teststhat are conductedo determinethe age of a child and that involve nudity or an
examinationof genitalia or other intimate parts of the body violate a childOslignity, privacy and bodily integrity and
shouldbe prohibited.In this caseit constituteca violation of Art. 16. The Committeealso concludesa violation of Art. 3
+12 by not appointing a guardian directly after she had claimed to be a minor at the airport.
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CtRC 1 June 2022, CRC/C/90/D/99/2( S.K. v DK
violation of CRC: 3

Theauthorof the communications a national of India, submittingon behalfof her daughter,S.K. Thefathertravelledto
Denmarkon a studentvisa, the motherwasgranteda residencepermitas an accompanyingamily member2 yearslater
(in 2017)S.K.wasborn. In Denmarkthe motherwasadmittedto hospitalbecauseshewassubjectedn a daily basisto
violenceby her spouseAsa result, the fatherwasdeportedfrom Denmark which lapsedthe dependentesidencepermit
of the mother. Subsequentlyshe applied for asylumin Denmark.However,the application was rejectedbecauseshe
would have access to state protection in India.

However,in the light of the concernsexpressedy the SpecialRapporteuron violenceagainstwomen,its causesand
consequencesabout the availability in practice of State protectionin India, the CtRC finds that the State party®
authoritiesfailed to accord sufficientweightand to examinein detail the authorOslaim that Stateprotectionwould in
practice be unavailable to her and her daughter in India.

CtRC 12 Sep. 2022, CRC/C/91/D/100/2! S.N.a.o.vFI
violation of CRC: 6

Repatriationfrom refugeecampsin the Syrian Arab Republicof childrenwhoseparentsare linkedto terrorist activities.
The authorsof the communicatiorare acting on behalf of some33 Finnish children held in the Hawl campin Syria.
Their parentsare allegedto have collaboratedwith DaOeshThe questionis whetherthe Finnish authorities have an
obligation to repatriate these children to Finland.

First, the CtRCconcludeghat the Stateparty doesexercisgurisdiction over the children. The CtRCalso considergsthat
thereis sufficientinformationto establishthat the conditionsof detentionposean imminentand foreseeablehreatto the
lives of the child victims and that the StatepartyOdailure to protectthemconstitutesa violation of Art. 6(1) CRC.The
State party has a positive obligation to protect the children from an imminent risk.

1.3.6 CtEDAW Views on Qualification for Protection

CtEDAW 15 May 2023, CEDAW/C/85/D/173/20 Bandboni v CH
violation of CEDAW: 2+3+5+16

Theapplicantsare a woman,a ShiiteMuslimanda national of Iran, and her husbanda SunniMuslimand a national of
bothlran andlraq of Kurdishethnicorigin. Thefatherstronglyobjectedto the marriageof his daughter Whenthe father
learnedthat his daughterwas pregnant,the womanwas beatenand pressuredo undergoabortion. Fearing to be ill-
treatedagain, theyfled via Turkeyto Switzerlandwheretheyappliedfor asylumin 2016.In Decembe018the asylunr
application was rejected;in April 2021 the Federal AdministrativeCourt dismissedtheir appeal. Althoughthe Swiss
authoritiesdid not find the eventscredible,the national court finds theseeventscredibleand true. However the national
court notesthat thesecrediblerisks do not emanatefrom the Iranian authoritiesbut from private persons Subsequentl
the national court examineswhetherthe Iranian authorities would be able and willing to protect the applicant and
concludes that there is no evidence that the Iranian authorities would not be willing to protect her.

The CtEDAW notesthat the national court did not sufficiently addressthe persistentinstitutionaliseddiscriminatior
againstwomenand girls in public and private life enshrinedwithin civil and penal law and practice in Iran, the
patriarchal values and misogynistbehavioursthat permeatemany segmentsof Iranian family life, and the law
enforcementigencies@eluctanceto intervenein domesticviolenceand honour crime cases.In that connection,the
Committeeexpressesoncernaboutthe persistencef deep-rootedjender-basediolenceand discriminatorypatriarchal
stereotypesn Iran concerningthe roles and responsibilitiesof womenand menin the family and in society,which
overemphasisthe traditional role of women therebyunderminingwomenQsocial status safetyand security,autonomy
educational opportunities and professional careers. It also notes with concern that gender-basedviolence and
patriarchal attitudesare on the rise amongStateauthorities,includingwithin law enforcemenagenciesandthat gendel
equality was being openly and increasingly challenged by the Iranian authorities.

The Committeeconcludeghat the Stateparty failed to give sufficientconsideratiorto the real, personaland foreseeabl:
risk of serious forms of gender-based violence faced by the author should she be returned to Iran.

1.3.7 HRC Views on Quialification for Protection

HRC 22 Mar. 2018, ICCPR/C/122/D/2595/2( A.A.v DK

violation of ICCPR: 7

The Committeeecallsits jurisprudencein Ch.H.Ov. Canada,in whichit foundthat the deportationof the applicantto
his country of origin, whereit was foreseeablehat he would face a sentenceof imprisonmentfor refusalto perform
military service,would not amountto a violation of the Covenantunlessit was substantiatedhat the prosecutionand
imprisonment would amount to irreparable harm.
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HRC 13 Mar. 2020, ICCPR/C/128/D/3300/2( A.E.v SE

* no violation of ICCPR: 7

* The author of the communicationis a national of Nigeria. He applied in Feb. 2015 for asylumalleging a risk of
persecutionby Boko Haram, without claiming any risk relating to his sexualorientation. His initial application for
asylumwas rejected. The appeal was also rejected. In his secondasylum application, A.E. referred to his sexua
orientation. The SwedishMigration Agencyre-examinechis casebut rejectedhis applicationagain,becausehe authorO
statements&bouthis sexualorientationwere not credible: vague,undetailedand implausible.That decisionwas uphelc
in Courtandthe Court of Appeal(2018).A.E. requestedanotherre-examinatiorof his casebecauséhe had participatec
in aninterviewin a Swedismewspaperabouthis asylumcase whichwould meanthat he wouldrisk beingidentifiedas
homosexuain Nigeria, asthe article had containeda close-upphotographof his faceand severalother photographsn
which hewasidentifiable.In addition he statedon 7 Jan.2019,that a friend had seerhis nameandfacein a newspape
article publishedin the Nigerian Observer statingthat he waswantedby the police for homosexuahctivity and could
face 10 to 14 years of imprisonment if convicted. That newspaper article, however, was dated 15 August 2014.
The HRC observeshat the newspapeamrticles were duly assessedy the asylumauthorities,which could not establist
without a doubt that the photographin the paper copy of the Nigerian Observerarticle was that of the author, thus
posinga legitimateconcernaboutthe genuinenessf the article. In addition, it wasnot establishedvhetherthe article in
the Swedishnewspaperrelated to the author, and sinceits online accesswas limited to paying membersthe asylunr
authorities did not considerthat homosexuabrientation would be ascribedto the author in his country of origin.
Overall, the HRC concludeshat the information beforeit doesnot demonstratehat the author would face a real and
personal risk of treatment contrary to art. 7 of the ICCPR in the event of his removal to Nigeria.

HRC 16 July 2015, ICCPR/C/114/D/2370/2( A.H.v DK
* violation of ICCPR: 7

* The Committegakesnote of the authorOsssertionshat, dueto his formerwork in fighting drug-relatedcrime, in close

cooperationwith severalEnglish-speakingigencieshe is at Ogreatrisk of being exposedo seriousharm and abuse
evendeathOby the Taliban in Afghanistan,in particular dueto his assistancen securingthe arrest of two Taliban-
affiliated drug lords. The Committeealso notesthe authorOglaim that, due to his past work, the author belongsto
severalrisk groupsunderthe UNHCR Eligibility Guidelinesfor Assessinghe International ProtectionNeedsof Asylunr
Seekergrom Afghanistanof 6 August2013, and that this fact was concededy the Stateparty. The Committeefurther
notesthe authorOassertionghat, in the contextof his pastwork, he wasthe victim of an abductionattemptand receivec
written threats,and his brother was kidnappedand killed. It notesthat thoseseriousallegationswere not specifically
refutedby the Stateparty. The Committeealso notesthe authorOsissertionsabout his fears of the Afghanauthorities
who reportedly believe that he is a supporterof Christianity becauseof a video recording in which he compare!
Christianity with Islam, althoughthe Stateparty pointedto the lack of evidenceaboutthe exactcircumstancesnd time
of production of the video in question.The Committeefurther notesthe authorOsllegationsthat neither the Danish
Immigration Servicenor the Board initiated any investigationas to the veracityand validity of the evidenceproducedin
support of his detailed allegations.
The Committeds of the view that the factsas presentedread in their totality, including the informationon the author®
personal circumstancessuch as his past experiencein combating drug-related crimes which implicated Taliban-
affiliated drug lords, the threatsto the author and his family prior to his deportationto Afghanistan the absenceof
comprehensivend objective verification by the State partyOsauthorities of the evidencesubmittedby the author in
supportof his claims,and the unstablestateof his mentalhealth,whichthe Board identifiedin its decisionof 17 March
2014andwhichhaslikely renderedhim particularly vulnerable disclosea real risk for the author of treatmentcontrary
to the requirementsof article 7 of the Covenantas a consequencef his removalto Afghanistanwhich was not given
sufficientweightby the StatepartyOsuthorities.Accordingly,the Committeds of the view that, by removingthe author
to Afghanistan, the State party has violated its obligations under article 7 of the Covenant.

HRC 26 Mar. 2018, ICCPR/C/122/D/2753/2( CL.&ZL vDK

* violation of ICCPR: 7+6

* The Danishauthoritieshavenot adequatelyexplainedhow theyarrived at their conclusionghat therewasno persona
risk for the applicantand his minor sonin the eventof their return. In that context,the Committeeobserveghe failure of
the Stateparty to take due accountof the pastpersecutiorfacedby the author, the authorOgather and sisters,and the
inadequateconsideratiorby the StatepartyOswthoritiesof whetherthe authorand his sonmightfacea risk of violations
of their rights in the givencircumstancesnd of theimpactsthat the removalwould haveon the authorOautisticson. The
Committedurther notesthe authorOsequestfor a medicalexaminatiorfor signsof previoustorture, whichwasrejectec
by the Board sinceit only initiated an examinationfor signsof torture whenthe allegationsto that effectappearec
credible,and if it found that there was actual and real risk that the concernedasylumseekerwould be subjectedto
torture again on return to his countryof origin. The Committeeconsidersthat the reasonsgivenfor the rejectionof the
authorOsequestfor medical examinationby the Board do not appearreasonable,n particular whenthe Stateparty
acceptedthat the author had sufferedtorture in the past. In the circumstancesf the presentcase,the Committes
considerghat the factsas submitteddisclosethe existenceof a real risk for the author and his sonof treatmentcontrary
to the requirementsof article 7 of the Covenantas a consequencef their removalto China, which was not given
sufficientweightby the StatepartyOswuthorities.Accordingly,the Committeds of the view that, by removingthe author
and his minor son to China, the State party would violate its obligations under article 7 of the Covenant.
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HRC 16 Mar. 2023, ICCPR/C/137/D/2858/2( Elezaj v DK

violation of ICCPR: 7+6

Theapplicantis a national of Albania. Shehadto marry - againsther will - a Serbiannational. Shewasabusedby her
husbandand his father and grandfatherand subjectedo forcedlabour. Shewentbackto Albania andfiled for divorce.
This was reasonfor the family of the husbandto threatento kill her for humiliating the family honour. Shefled to
Denmark where she applied for asylumin July 2015. The Danish RefugeeAppeals Board stated that, like the
Immigration Service,it acceptedthe applicantOgxplanationas to the facts of her case.The Board, however,did not
considerthat the situationwas of sucha natureor severityasto enableit to grant the applicanta residencepermit. The
applicant should seek protection from the Albanian authorities.

The Committeeconsidersthat the Stateparty, whenassessinghe risk facedby the applicant, failed to adequatelytake
into accountthetotality of the availableinformationandits cumulativeeffect,accordingto whichthe applicantwouldbe
at real risk of irreparable harm if removedto Albania. In suchcircumstancesit considersthat the assessmentf the
applicantOslaimsby the Stateparty wasarbitrary and that the applicant®semovalto Albaniawould violate art. 6 and

HRC 25 Mar. 2011, ICCPR/C/101/D/1763/2( Ernst Sigan Pillai a.o.

violation of ICCPR: 7

The Committeenotesthe argumentinvokedby the Stateparty regarding the harm being the necessaryand foreseeabl
consequencef the deportationto Sri Lanka.In that respecthe Committeerecallsits GeneralCommentNo. 31 in which
it refersto the obligation of Statesparties not to extradite, deport, expel or otherwiseremovea personfrom their
territory wherethereare substantialgroundsfor believingthat thereis a real risk of irreparable harm. The Committet
further notesthat the diagnosisof Mr. Pillai's post-traumaticstressdisorderled the Immigrationand RefugeeBoard to
refrain from questioninchim abouthis earlier allegedtorture in detentionThe Committeds accordinglyof the viewthat
the material beforeit suggestghat insufficientweightwas givento the authors'allegationsof torture and the real risk
theymightfaceif deportedto their countryof origin, in the light of the documentegrevalenceof torture in Sri Lanka.
Notwithstandingthe deferencegiven to the immigration authorities to appreciate the evidencebefore them, the
Committeeconsidersthat further analysisshouldhavebeencarried out in this case.The Committeethereforeconsider:
that the removal order issued against the authors would constitute a violation of Art 7 of the Covenant if it were

HRC 18 Oct. 2018, ICCPR/C/124/D/2734/2( Fahmo M. Hussein v DK

no violation of ICCPR: 7

The Committedindsthat, althoughthe applicantdisagreeswith the decisionof the StatepartyOswthoritiesto return her
to Italy asher countryof first asylum shehasfailed to explainwhythat decisionis manifestlyunreasonabler arbitrary,
nor hasshe pointed out any procedural irregularities in the proceduresbefore the DanishImmigrationServiceor
the RefugeeAppealsBoard. Accordingly,the Committeecannotconcludethat the removalof the author to Italy by the
State party would constitute a violation of Art. 7.

With 3 dissenting opinions.

HRC 9 July 2018, ICCPR/C/123/D/2328/2( H.A. v DK

no violation of ICCPR: 7+6

Theauthor is an ethnicHazara of the ShiaMuslim faith in the WardakProvince,Afghanistan.in the presentcase,the
informationin the public domainhassignalleda significantdeteriorationof the situationin Afghanistarin recenttimes
However on the basisof theinformationin the casefile, the Committeds notin a positionto assesshe extentto which
the current situation in his country of origin may impact the authorOs personal risk.

Without prejudiceto the continuing responsibilityof the Stateparty to take into accountthe presentsituation of the
country to which the author would be deported,and in the light of the available information regarding the author®
personalcircumstanceshe Committeeconsiderghat the informationbeforeit doesnot showthat the authorwould face
a personal and real risk of treatment contrary to article 6 or article 7 of the Covenant if he were removed to Afgt

HRC 11 May 2010, ICCPR/C/98/D/1544/2( Hamida
violation of ICCPR: 7

The CCPRobserveghat the Stateparty refers mainly to the decisionsof various authoritieswhich haverejectedthe
authorOspplicationsessentiallyon the groundsthat he lacks credibility, having notedinconsistenciedn his statement
andthe lack of evidencen supportof his allegations.The Committeeobserveghat the standardof proof requiredof the
author is that he establisheghat thereis a real risk of treatmentcontrary to article 7 as a necessarand foreseeabl
consequencef his expulsionto Tunisia. The CCPRnotesthat the Stateparty itself, referring to a variety of sourcessays
that torture is knownto be practisedin Tunisia, but that the author doesnot belongto one of the categoriesat risk of
suchtreatmentThe Committeeconsiderghat the author hasprovidedsubstantialkevidenceof a real and personalrisk of
his beingsubjectedo treatmentcontraryto article 7 of the Covenantpn accountof his dissentn the Tunisianpolice, his
six-monthpolice detention the strict administrativesurveillanceto which he was subjectedand the wantednoticeissuec
againsthim by the Mininstry of the Interior which mentionshis Oescapérom administrativesurveillanceOThesefacts
havenot beendisputedby the Stateparty. The Committeggivesdueweightto the allegationsregardingthe pressureput
on his family in Tunisia. The Committeeconsidersthat thereis a real risk of the author beingregardedas a political
opponent and therefore subjected to torture.
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HRC 13 Mar. 2020, ICCPR/C/128/D/3032/2( J.I.vSE
* no violation of ICCPR: 7

* The author of the communications a national of Afghanistan(1996). He lived with his Christian parentsand older
brotherin the Ghazniprovince.At the ageof ten his parentsdisappearedfter a raid by the Taliban. A smugglerbrought
the brothersvia Pakistanto Iran wheretheylived for five years.After a car accidentin which his brotherlosta leg, J.1.
fled to Swedenvherehe appliedfor asylumin August2014.While awaiting the outcomeof his asylumapplication, he
lived with a Christianfosterfamily and wasbaptisedin 2015.In August2015the SwedishMigration Agencyrejectedhis
application as being not credible. In May 2016 his appeal was deniedby the Migration Appeal Court and he was
expectedo leavevoluntarily. However,J.I. movedto Germanyand appliedfor asylum.In the contextof Dublin Il he
was returned to Sweden.

The HRC considersthat, in any event,as concernsan asylumseekerOslaim of conversionor religious conviction,the
testis whether regardlesof the sincerityof the conversioror conviction thereare substantialgroundsfor believingthat
suchconversionor convictionmay haveseriousadverseconsequences the country of origin suchasto createa real
risk of irreparable harm, as contemplatedby arts 6 and 7 of the ICCPR. Therefore,evenwhenit is found that the
reportedconversionor convictionis not sincere the authoritiesshouldproceedto assessvhether,in the circumstance
of the case,the asylumseekerflsehaviourand activitiesin connectionwith his or her conversionor conviction,could
have serious adverse consequences in the country of origin so as to put him or her at risk of irreparable harm.
The HRC notesthe finding of the Migration Agencythat, while claiming a risk of harm in Afghanistanbecauseof his
Christian faith, the author failed to presentsufficientevidenceto substantiatehis claim that his faith had attractedthe
attentionof the Afghanauthorities.In the presentcase,the informationin the public domainhassignalleda significant
deteriorationof the situationin Afghanistarin recenttimes.However,on the basisof the informationin the casefile, the
HRC is not in a positionto assesghe extentto which the current situation in his country of origin may impactthe
authorOsgersonalrisk. In this contextthe HRCrecallsthat it remainsthe responsibilityof the Stateparty to continuoush
assesgherisk that anyindividual would facein caseof return to anothercountrybeforethe Statetakesany final action
regarding his or her deportation or removal.

In conclusion,HRC considersthat the evidenceand circumstancesnvokedby the author have not adducedsufficient
groundsfor demonstratinghat he would face a real and personalrisk of treatmentcontrary to arts 6 and 7 ICCPRif
returned to Afghanistan.

HRC 16 July 2018, ICCPR/C/123/D/2423/2! K.H. v DK

* violation of ICCPR: 7+6

* Theapplicantis an Iranian national who cameirregularly to Denmark.After conversionto Christianity, he appliedfor
asylum.Thatapplicationwasrejectedas a majority of the DanishRefugeedBoard membersoncludedhat his conversior
wasa meansto obtain asylumrather than being genuinelymotivatedby a newfaith. the Committeerecalls that State:
partiesshouldgive sufficientweightto the real and personalrisk that a personmightfaceif deported and considerghat
it wasincumbenuponthe Stateparty to undertakean individualizedassessmentf therisk that the authorwould faceas
a perceivedChristian in the Islamic Republicof Iran, rather than relying mainly on a matter of conflicting dates.The
State party is requested to refrain from expelling the applicant while his request for asylum is being reconsider

HRC 14 Mar. 2019, ICCPR/C/125/D/2345/2( M.M. v DK
* no violation of ICCPR: 7+6+13+14

* Theapplicantis an Afghannational whoseasylumrequestwasrejectedin Denmark.Only after a requestfor reopening
his case,the applicantreferredto his conversionto Christianity. The RefugeeAppealsBoard rejectedhis conversionas
genuine, despite the existenceof a certificate of baptism and a memorandumprepared by a minister of the
Kronborgvejens Church Centre.

However the testfor the Committeaemainswhether regardlessof the sincerity of the conversionthereare substantia
groundsfor believingthat such conversionmay have seriousadverseconsequences the country of origin so as to
createa real risk of irreparable harm suchas that contemplatecy articles 6 and 7 of the Covenant.Therefore,ever
whenit is found that the reported conversionis not genuine,the authorities should proceedto assessvhether,in the
circumstancef the case, the asylumseekerObehaviourand activities in connectionwith, or to justify, his or her
conversion,suchas attendinga church, being baptizedor participating in proselytizingactivities, could have serious
adverse consequences in the country of origin so as to put him or her at risk of irreparable harm.

While not underestimatinghe concernsthat may legitimately be expressedvith respectto the generalhumanrights
situationin Afghanistanthe Committeeconsiderghat the evidenceand circumstanceivokedby the applicanthavenot
adducedsufficientgroundsfor demonstratinghat his forcible return to Afghanistanwascontraryto articles 7 and 18 of
the Covenant.

HRC 26 Mar. 2018, ICCPR/C/122/D/2642/2( S.v DK
* violation of ICCPR: 7+9

* The Committeecannotconcludethat the informationbeforeit showsthat the authorwouldfacea personalandreal risk
of treatment contrary to article 7 of the Covenant in case of his return to Bangladesh.

HRC 14 Mar. 2019, ICCPR/C/125/D/2494/2( S.F.vDK

* no violation of ICCPR: 7+6

* Theapplicantis an Iranian national whoseasylumapplicationwasrejected.After he wasbaptized the RefugeeAppeals
Board refusedto reopenhis case.The Committeeconsidersthat the information at its disposaldemonstrateshat the
Stateparty tookinto accountall the elementsavailablewhenevaluatingthe risk facedby the author and that the author
has not identified any irregularity in the decision-makingprocess.the Committeeis not able to concludethat the
informationbeforeit showsthat the authorOsights underarticles 6 and 7 of the Covenanhavebeenviolatedbecausef
his removal to the Islamic Republic of Iran.
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HRC 14 July 2022, ICCPR/C/135/D/2926/2! Wahaj Ali a.o.
violation of ICCPR: 24

Theapplicantsare nationalsfrom Afghanistanand detainedafter the rejection of their asylumapplication. Along with
the adoptedview of the HRC six (partially) dissentingopinionsare given. The family stayedfor 76 daysin the closec
facility of Trandum.The HRC specificallytakesnote of the claimsregardingthe nature and conditionsof the Trandunr
centreand its unsuitability for children, and considersthat a reasonableassessmertf all of the circumstancesvould
havemilitated againstthe detentionof the child for suchan extendecperiod as occurredhere: a violation of his rights
under Art. 24 of the Covenant.

HRC 22 July 2011, ICCPR/C/102/D/1564/2! X.H.L. v NL

violation of ICCPR: 7+24

Theauthor enteredthe NL as an unaccompaniedninor whenhe was 12 yearsold. He statesthat he left Chinawith his
motheron 24 February 2004 by plane from Beijing to Kiev. Theystayedin Kiev for three days.In the eveningof 27
Februarytheyleft Kiev by car and droveuntil the nextevening His motherthenleft with two unknownpersonsandthe
author was taken by a man in a car to the Netherlands, where he arrived on 3 March 2004.

Uponarrival in the Netherlandsthe authorappliedfor asylum.His requestwasrejected.On appeal,the District Court,
by decisionof 30 July 2004, quashedthat decision.One year later, the Minister of Immigration rejectedthe author®
applicationarguing that he had not providedany reasonablegroundsfor fear of persecutionin relation to the author®
youngage,the Minister consideredhat Chineseunaccompaniedhinorswerenot eligible for a specialresidencepermit,
as adequate care was provided in their country of origin. That decision was upheld in court and in appeal.
TheHRC concludesghat the Stateparty (NL) did not take the bestinterestof the child into consideratiorwhendeciding
on hisreturnto China,the Committeenotesthat, from the deportationdecisionand from the StatepartyOsubmissionst
transpiresthat the Stateparty failed to duly considerthe extentof the hardship that the author would encounterif
returned, especially given his young age at the time of the asylum process.
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2 Asylum Procedure

2.1 Asylum Procedure: Adopted Measures measures sorted in alphabetical or
case law sorted in chronological orc

Regulation 2024/1348 Asylum Proc. Reg. 1
Establishing a common procedure for international protection in the Union.
impl. date 12 June 2026
* Repealing Directive 2013/32 Asylum Procedure Dir. Il
Agreement between EP and Council on 20 December 2023.

Directive 2005/85 Asylum Procedure |
On minimum standards on procedures in Member States for granting and withdrawing refugee status
*  0J2005L 326/13 impl. date 1 Dec. 2007
* Replaced by Dir. 2013/32 Asylum Procedure I

CJEU judgments

! CJEU (GC) 6 May 2008 C-133/06 Eur. Parliament / Council EU 29+36
! CJEU 28 July 2011 C-69/10 Samba Diouf 39
! CJEU 31 Jan. 2013 C-175/11 H.1.D. 23(3)+(4)+39
! CJEU 17 Dec. 2015 C-239/14 Tall 39
! CJEU 20 Oct. 2016 C-429/15 Danqua 3
! CJEU 10 Dec. 2020 C-616/19 M.S. a.o. / Justice (IE) 25(2)

See further: = 2.3
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Directive 2013/32
On common procedures for granting and withdrawing international protection

*

*

0J 2013 L 180/60

Recast of Dir. 2005/85 Asylum Procedure |
Replaced by Reg. 2024/1348 Procedure Regulation 1

CJEU judgments

CJEU 26 July 2017
CJEU (GC) 19 June 2018
CJEU 5July 2018
CJEU (GC) 25 July 2018
CJEU 25 July 2018
CJEU 26 Sep. 2018
CJEU 26 Sep. 2018
CJEU 27 Sep. 2018
CJEU 18 Oct. 2018

CJEU (GC) 19 Mar. 2019
CJEU (GC) 29 July 2019

CJEU 13 Nov. 2019
CJEU 19 Mar. 2020
CJEU 19 Mar. 2020
CJEU (GC) 14 May 2020
CJEU 16 July 2020
CJEU 9 Sep. 2020
CJEU (GC) 17 Dec. 2020
CJEU 11 Feb. 2021
CJEU 20 May 2021
CJEU 10 June 2021
CJEU 9 Sep. 2021
CJEU 30 June 2022
CJEU (GC) 1 Aug. 2022
CJEU 22 Sep. 2022
CJEU 30 Nov. 2022
CJEU 1 Dec. 2022
CJEU 25 May 2023
CJEU 22 June 2023
CJEU 6 Sep. 2023
CJEU 8 Feb. 2024
CJEU 21 Feh. 2024
CJEU 11 June 2024

CJEU (GC) 18 June 2024
CJEU (GC) 4 Oct. 2024
CJEU pending cases

CJEUAG 13 June 2024
CJEU (pending)
CJEU (pending)
CJEU (pending)
CJEU (pending)
CJEU (pending)
CJEU (pending)
CJEU (pending)

See further: © 2.3

C-348/16
C-181/16
C-269/18 (PPU)
C-585/16
C-404/17
C-175/17
C-180/17
C-422/18 (PPU)
C-662/17
C-297/17
C-556/17
C-540/17
C-406/18
C-564/18
C-924/19 (PPU)
C-517/17
C-651/19
C-808/18
C-755/19
C-8/20
C-921/19
C-18/20
C-72/22 (PPU)
C-720/20
C-497/21
C-153/21
C-564/21
C-364/22
C-823/21
T-600/21
C-216/22
C-694/23
C-563/22
C-753/22
C-406/22

C-134/23
C-610/23
C-656/23
C-662/23
C-50/24

C-388/24
C-431/24
C-489/24

Asylum Procedure I

impl. date 20 July 2015

Sacko

Gnandi

C.a.o.

Alheto

A.

X.

X. &Y.

F.R.

E.G.

Bashar Ibrahim a.o.
Torubarov

Hamed

P.G.

L.H.

F.M.S. a.o.

Addis

J.P.

Com. / Hungary
T.H.C.

L.R.

L.H. / Stscr (NL)
X.Y. / Bundesambt (AT)
M.A.

R.O.

SIL&T.L.

A. & B. / Ministre (LU)
B.U.

J.B. a.o.

Com. / Hungary
W.S. / Frontex

A.A. / Bundesrepublik (DE)
Edo

S.N. & L.N.

Q..
C.V.

Elliniko Symvoulio
Al Nasiria
Karaman

Izmir

Danane a.o.
Oguta

Multan

Safita

UK, IRL opt ou

12+14+31+46
46

46(8)
46(3)+35(b)
31(8)

9

46

22+46

46(2)
52+33(2)
46(3)
33(2)(a)
46(3)
33+46(3)

all Art.
14(1)+34

46
24(3)+43+46(5)
46
33(2)(d)+33(2)(a)
40(2)
40(2)+40(3)
6+7(1)
33(2)(a)
33(2)(d)+2(q)
33
23(1)+46(1-3)
33(2)(d)

6
2(f)+4+6+8+31
33(2)+46

all Art.

40(1)
33(2)(a)
37(1)

38
32

6
31(3)(b)
31+43
31
23(1)
31(3)(b)
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ECHR

I on-Refoulement and Effective Remedy

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols
art. 3 (proc.)

art. 13 (proc.)
art. 4 (Prot. 4)

*

*

ETS 005

art. 3: Protection against Refoulement
art. 13: Right to Effective Remedy

Prot. 4 Art. 4: Prohibition of Collective Expulsion

ECtHR Judgments

impl. date

! ECtHR 19 Feb. 1998 25894/94 Bahaddar v NL 3
! ECtHR 11 July 2000 40035/98 Jabari v TR 3
! ECtHR 5 Feb. 2002 51564/99 Conka v BE 13
! ECtHR 26 July 2005 38885/02 N. v FI 3
! ECtHR 8 Nov. 2005 13284/04 Bader v SE 3
! ECtHR 26 Apr. 2007 25389/05 Gebremedhin v FR 13
! ECtHR 20 Sep. 2007 45223/05 Sultani v FR 3
! ECtHR 24 Feb. 2009 246/07 Ben Khemais v IT 3
! ECtHR 22 Sep. 2009 30471/08 Abdolkhani v TR 13
! ECtHR 17 Jan. 2012 12294/07 Zontul v GR 3
! ECtHR 2 Feb. 2012 9152/09 .M. v FR 13
! ECtHR 15 May 2012 33809/08 Labsi v SK 3+13
! ECtHR 2 Oct. 2012 33210/11 Singh v BE 3+13
! ECtHR 25 Apr. 2013 71386/10 Savriddin v RU 3+5(4)+34
! ECtHR 6 June 2013 50094/10 M.E.v FR 13
! ECtHR 6 June 2013 2283/12 Mohammed v AT 3
! ECtHR 22 Apr. 2014 6528/11 A.C.a.0.VvES 13
! ECtHR (GC)19 Mar. 2015 70055/10 S.J.vBE 13
! ECtHR 5July 2016 29094/09 A.M. v NL 13
! ECtHR 13 Oct. 2016 11981/15 B.A.C.vGR 3
! ECtHR 12 Jan. 2017 12552/12 Kebe a.o. v UA 3
! ECtHR 15 Mar. 2018 39034/12 A.E.A.vGR 3+13
! ECtHR 31 May 2018 46454/11 Abu Zubaydah v LT 3
! ECtHR 5June 2018 16026/12 Amerkhanov v TR 3
! ECtHR 5July 2018 45196/15 Medjaouri v FR 3
! ECtHR 10 July 2018 47232/17 Basra v BE 3
! ECtHR 11 Dec. 2018 59793/17 M.A.a.0.vLT 3+13
! ECtHR (GC)21 Nov. 2019 47287/15 lias & Ahmed v HU 3
! ECtHR (GC) 13 Feb. 2020 8675/15 N.D. & N.TV ES 13
! ECtHR 24 Mar. 2020 24917/15 Asady a.o0. v SK 4 (Prot. 4)
! ECtHR (GC)5 May 2020 3599/18 M.N. a.o. v BE 3
! ECtHR 11 June 2020 17189/11 M.S. v SK 3
! ECtHR 25 June 2020 40503/17 M.K. a.0. v PL 3+13
! ECtHR 27 Oct. 2020 19656/18 M.A. v BE 3
! ECtHR 17 Nov. 2020 43987/16 B.&C.vCH 3
! ECtHR 8July 2021 12625/17 Shahzad #1 v HU 13+4 (Prot. 4)
! ECtHR 8July 2021 51246/17 D.A.vPL 3+4 (Prot. 4)
! ECtHR 20 July 2021 29447/17 D.vBG 3+13
! ECtHR 29 Mar. 2022 25564/18 M.A. a.0.v LV 3
! ECtHR 5 Apr. 2022 55798/16 A.A. v MK 4 (Prot. 4)
! ECtHR 14 June 2022 28774/22 K.N. v UK 3
! ECtHR 30 June 2022 42907/17 A.B.a.o.vPL 3+13+4 (Prot. 4)
! ECtHR 5July 2022 20351/17 M.B. & R.A.VES 3
! ECtHR 7 July 2022 5418/15 Safi a.0. v GR 3+2
! ECtHR 15 Sep. 2022 18603/12 O.M. &D.S.v UA 3
! ECtHR 22 Sep. 2022 18531/17 H.K. v HU 4 (Prot. 4)
! ECtHR 22 Sep. 2022 41764/17 T.Z.a.0.vPL 4 (Prot. 4)+3
! ECtHR 15 Dec. 2022 64050/16 W.A. a.0.vHU 3
! ECtHR 20 Dec. 2022 37241/21 S.H.vMT 3+13
! ECtHR 26 Jan. 2023 60990/14 B.Y.vGR 3
! ECtHR 2 Feb. 2023 59435/17 Alhowais v HU 3+2
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! ECtHR 7 Sep. 2023 37726/21 CompaorZ v FR 3
! ECtHR 12 Oct. 2023 56417/19 S.S.a.0.vHU 4 (Prot. 4)+3
! ECtHR 28 Nov. 2023 40788/23 LA.vFR 3
! ECtHR 18 Jan. 2024 82479/17 K.P.vHU 4 (Prot. 4)+13
! ECtHR 6 Feb. 2024 80206/17 JA.&AA VTR 2+3
! ECtHR 21 Mar. 2024 14820/19 B.S.vTR 2+3
! ECtHR 4 Apr. 2024 54029/17 Sherov a.o. v PL 3+13+4 (Prot. 4)
! ECtHR 19 Sep. 2024 60778/19 M.D. a.0. v HU 4 (Prot. 4)
New ! ECtHR 8 Oct. 2024 39090/20 M.A. & Z.R.v CY 3+4 (Prot. 4)
New ! ECtHR 15 Oct. 2024 13337/19 H.T.v DE 3+5(1)+5(4)
! ECtHR (GC) 13 Feb. 2020 8671/15 N.D. & N.T.vES 4 (Prot. 4)
! ECtHR 30 Mar. 2023 21329/18 JA ao.vIT 5+4 (Prot. 4)
! ECtHR 30 Mar. 2023 21329/18 JA ao.vIT 5+4 (Prot. 4)
See further: © 2.3
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CAT

UN Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment

art. 3 (proc.)
art. 22 (proc.)

non-refoulement

1465 UNTS 85 impl. date
* art. 3: Protection against Refoulement
CtAT Views
! CtAT 15 Nov. 1996 C/17/D/43/1996 Tala 3
! CtAT 24 May 2005 C/34/D/233/2003  Agiza 3
! CtAT 22 Jan. 2007 C/37/D/279/2005 C.T. and K.M. 3
! CtAT 1 May 2007 C/38/D/281/2005 E.P. 3
! CtAT 11 May 2007 C/38/D/300/2006  Tebourski 3
! CtAT 19 Nov. 2010 C/45/D/373/2009  Aytulun 3
! CtAT 30 Nov. 2010 C/45/D/339/2008  Said Amini 3
! CtAT 26 May 2011 C/46/D/336/2008  Harminder Singh Khalsa 3
! CtAT 21 Nov. 2011 C/47/D/381/2009  Faragollah a.o. 3
! CtAT 23 May 2012 C/48/D/391/2009 M.A.M.A. a.o. 3
! CtAT 23 Nov. 2012 C/49/D/385/2009 M.A.F. a.o. 3+22
! CtAT 23 Nov. 2012 C/49/D/432/2010 H.K. 3
! CtAT 21 May 2013 C/50/D/431/2010 Y. 3
! CtAT 31 May 2013 C/50/D/439/2010 M.B. 3
! CtAT 31 May 2013 C/50/D/467/2011  Y.B.F. a.o. 3
! CtAT 17 Dec. 2013 C/51/D/387/2009  Dewage 3
! CtAT 4 May 2015 C/54/D/490/2012 E.K.W. 3
! CtAT 20 Nov. 2015 C/56/D/613/2014  F.B. 3
! CtAT 1 May 2017 C/60/D/623/2014  N.K. 3
! CtAT 23 Apr. 2019 C/66/D/776/2016 X &Y 3+22
! CtAT 24 Apr. 2019 C/66/D/729/2016  I.A. 3
! CtAT 3 May 2019 C/66/D/757/2016 M.J.S. 3+22
! CtAT 6 May 2019 C/66/D/829/2017 C.F.T. 3+22
! CtAT 2 Aug. 2019 C/67/D/816/2017 X., Y. a.o. 3
! CtAT 2 Aug. 2019 C/68/D/857/2017  Cevdet Ayaz 3+15
! CtAT 5 Aug. 2019 C/67/D/775/2016  X. 3
! CtAT 5 Dec. 2019 C/68/D/863/2018 X 3
! CtAT 5 Dec. 2019 C/68/D/882/2018  Flor A.C. Paillalef 3+22
! CtAT 6 Dec. 2019 C/68/D/860/2018  T.M. 3
! CtAT 27 July 2021 C/71/D/790/2016 D.Z. 3
! CtAT 12 Nov. 2021 C/72/D/916/2019 . 3
! CtAT 12 Nov. 2021 C/72/D/1000/2020 P.S. 3
! CtAT 19 Nov. 2021 C/72/D/824/2017 D.B. 3
! CtAT 24 Nov. 2021 C/72/D/918/2019 A.A. 3
! CtAT 22 Apr. 2022 C/73/D/862/2018 T.B. 3
! CtAT 28 Apr. 2022 C/73/D/872/2018  Yacob Berhane 3
! CtAT 28 Apr. 2022 C/73/D/881/2018 K.M. 3
! CtAT 28 Apr. 2022 C/73/D/914/2019 T.A. 3
! CtAT 21 July 2022 C/74/D/954/2019 F.K.M. 3
! CtAT 22 July 2022 C/74/D/887/2018 A.Y. 3
! CtAT 27 July 2022 C/74/D/905/2018 A. & B. 3
! CtAT 27 July 2022 C/74/D/949/2019 A.S. 3
! CtAT 11 Nov. 2022 C/75/D/1081/2021 X. &Y. 3
! CtAT 25 Jan. 2023 C/92/D/130/2020 S.E.M.A. 3+8+12+20+37
! CtAT 21 Apr. 2023 C/76/D/984/2020  Nijimbere 3
! CtAT 21 Apr. 2023 C/76/D/1044/2020 N.U. 3
! CtAT 9 May 2023 C/76/D/1018/2020 K.R. 3+14+16
! CtAT 27 July 2023 C/77/D/1016/2020 O.R. 3
! CtAT 30 May 2011 C/46/D/319/2007  Nirmal Singh 3+22
! CtAT 8July 2011 C/46/D/379/2009  Bakatu-Bia 3
! CtAT 8July 2011 C/46/D/379/2009  Bakatu-Bia 3
! CtAT 1June 2012 C/48/D/343/2008  Kalonzo 3
! CtAT 5 Nov. 2012 C/49/D/416/2010  Ke Chun Rong 3
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! CtAT 7 Nov. 2013 C/51/D/438/2010 M.A.H. & F.H. 3
! CtAT 3 Aug. 2018 C/64/D/742/2016  A.N. 3
! CtAT 6 Dec. 2018 C/65/D/758/2016  Harun 3+14+16
! CtAT 7 Dec. 2018 C/65/D/811/2017 M.G. 3+16
! CtAT 9 May 2024 C/79/D/1096/2021 N.A. 3
See further: & 2.3
ICCPR Proper Assessment
International Covenant on Civil and Political Rights
art. 7 (proc.)
art. 24 (proc.)
* 999 UNTS 14668 impl. date
* art. 7: Prohibition of torture or cruel, inhuman or degrading treatment or punishment
HRC Views
! HRC 11 May 2010 C/98/D/1544/2007 Hamida 7
! HRC 25 Mar. 2011 C/101/D/1763/2008 Ernst Sigan Pillai a.o. 7
! HRC 22 July 2011 C/102/D/1564/2007 X.H.L. 7+24
! HRC 16 July 2015 C/114/D/2370/2014 A.H. 7
! HRC 22 Mar. 2018 C/122/D/2595/2015 A.A. 7
! HRC 26 Mar. 2018 C/122/D/2642/2015 S. 7+9
! HRC 26 Mar. 2018 C/122/D/2753/2016 C.L. & Z.L. 7+6
! HRC 9July 2018 C/123/D/2328/2014 H.A. 7+6
! HRC 16 July 2018 C/123/D/2423/2014 K.H. 7+6
! HRC 18 Oct. 2018 C/124/D/2734/2016 Fahmo M. Hussein 7
! HRC 14 Mar. 2019 C/125/D/2345/2014 M.M. 7+6+13+14
! HRC 14 Mar. 2019 C/125/D/2494/2014 S.F. 7+6
! HRC 13 Mar. 2020 C/128/D/3032/2017 J.I. 7
! HRC 13 Mar. 2020 C/128/D/3300/2019 A.E. 7
! HRC 14 July 2022 C/135/D/2926/2017 Wahaj Ali a.o. 24
! HRC 16 Mar. 2023 C/137/D/2858/2016 Elezaj 7+6
! HRC 13 Oct. 2021 C/133/D/2796/2016 Zabayo 7+24
! HRC 15 Mar. 2022 C/134/D/2632/2015 O. a.o. 7+2
! HRC 21 July 2022 C/135/D/3017/2017 A.B. a.o. 7+13
! HRC 25 Oct. 2022 C/136/D/2754/2016 J.S.K.N. 2+26
! HRC 22 July 2015 C/114/D/2360/2014 Warda Osman Jasin 7
! HRC 22 July 2015 C/114/D/2360/2014 Warda Osman Jasin 7
! HRC 15 Dec. 2016 C/118/D/2608/2015 R.A.A. & M. 7
! HRC 7 Nov. 2017 C/121/D/2770/2016 O.A. 7+24
! HRC 13 July 2018 C/123/D/2575/2015 Bayush A. Araya 7
See further: = 2.3
76 Newsletter on European Asylum Issues B for Ju NEAIS 2024/4 (Dec




—— NEAIS 2024/4

2.1: Asylum Procedure: Adopted Meast

CRC Rights of the Child
Convention on the Rights of the Child
art. 8
art. 12
art. 37
* 1577 UNTS 27531 impl. date 2 Sep. 1990

*

art. 8: right to identity

art. 12: right to be heard

art. 37: torture or cruel treatment

Optional Communications Protocol that allows for individual complaints entered into force 14-4-2014

CtRC Views

CtRC 15 June 2018 C/81/D/47/2018 J.G. 37

CtRC 27 Sep. 2018 C/79/D/11/2017 N.B.F. 12

CtRC 27 Sep. 2018 C/79/D/11/2017 N.B.F. 12

CtRC 1 Feb. 2019 C/80/D/4/2016 D.D. 37+20
CtRC 18 Sep. 2019 C/82/D/17/2017 M.T. 8+12+20(1)+22
CtRC 18 Sep. 2019 C/82/D/27/2017 R.K. 8+12+20(1)+22
CtRC 18 Sep. 2019 C/82/D/27/2017 R.K. 8+12+20(1)+22
CtRC 4 Feb. 2020 C/83/D/21/2017 A.D. 8+12+3+20(1)
CtRC 28 Sep. 2020 C/85/D/28/2017 M.B. 8+12+20(1)
CtRC 28 Sep. 2020 C/85/D/28/2017 M.B. 8+12+20(1)
CtRC 28 Sep. 2020 C/85/D/31/2017 W.M.C. 8

CtRC 31 May 2019 C/81/D/16/2017 A.L. 8

CtRC 31 May 2019 C/81/D/22/2017 J.AB. 8+20
CtRC 7 Feb. 2020 C/83/D/24/2017 M.A.B. 8+20
CtRC 28 Sep. 2020 C/85/D/26/2017 M.B.S. 8+20
CtRC 28 Sep. 2020 C/85/D/40/2018 S.M.A. 8+20
CtRC 29 Jan. 2021 C/86/D/63/2018 C.0.C. 8+12+20
CtRC 3 Feb. 2022 C/89/D/55/2018 E.H. a.0. 37

CtRC 4 Feb. 2022 C/89/D/73/2019 A.M.K. & SK. 37

CtRC 28 Sep. 2020 C/85/D/56/2018 V.A. 3+12

See further: = 2.3

2.2 Asylum Procedure: Proposed Measures

*

nothing to report

2.3 Asylum Procedure: Jurisprudence case law sorted in alphabetical orc

2.3.1 CJEU Judgments on Asylum Procedure

CJEU 30 Nov. 2022, C-153/: A. & B. / Ministre (LU) EU:C:2022:95
interpr. of Dir. 2013/32 Asylum Procedure I Art. 33

ref. from Tribunal Administratif, Luxembourg, 1 Mar. 2021

withdrawn

Order refers to CJEU 1 Aug. 2022, C-720/20, 2022:603.

CJEU 25 July 2018, C-404/ A. EU:C:2018:58
interpr. of Dir. 2013/32 Asylum Procedure I Art. 31(8)

ref. from FSrvaltningsrStten i Malms, Sweden, 6 July 2017

Article 31(8)(b) mustbe interpreted as not allowing an application for international protectionto be regarded as
manifestlyunfoundedn a situation,in which, (1) it is apparentfrom the informationon the applicantOsountryof origin
that acceptableprotection can be ensuredfor him in that country and, (2) the applicant has provided insufficient
informationto justify the grant of international protection,wherethe MS in which the application waslodgedhas not
adopted rules implementing the concept of safe country of origin.
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CJEU 8 Feb. 2024, C-216/ A.A.  Bundesrepublik (DE) EU:C:2024:12
AG 7 Sep. 202 EU:C:2023:64
interpr. of Dir. 2013/32 Asylum Procedure Il Art. 33(2)+46

ref. from Verwaltungsgericht Sigmaringen, Germany, 22 Feb. 2022

Art. 33(2)(d) APD Il mustbe interpretedas meaningthat any judgmentof the CJEU, including a judgmentwhich is
limited to interpretinga provisionof EU law alreadyin force at the time that a decisionon a previousapplicationwas
adopted,constitutesa new elementwithin the meaningof thoseprovisions,irrespectiveof the date on which it was
delivered, if it significantly adds to the likelihood of the applicant qualifying as a beneficiary of international prote
Article 46(1)(a)(ii) mustbe interpretedas allowing B but not requiring ® MSsto authorisetheir courts or tribunals,
wherethosecourtsor tribunals annul a decisionrejectinga subsequenapplicationas inadmissible to rule themselve
on that application, without having to refer the examinationof that application back to the determiningauthority,
provided that those courts comply with the safeguards provided for by the provisions of Chapter Il of that directi

CJEU 16 July 2020, C-517/ Addis EU:C:2020:57
AG 19 Mar. 202! EU:C:2020:22
interpr. of Dir. 2013/32 Asylum Procedure Il Art. 14(1)+34

ref. from Bundesverwaltungsgericht, Germany, 28 Aug. 2017

Art. 14 and 34 APD Il mustbe interpretedas precluding national legislation under which failure to complywith the
obligationto give an applicantfor internationalprotectionthe opportunityof a personalinterviewbeforethe adoptionof
a decisionon the basisof Art. 33(2)(a)of that directivedeclaringthe applicationto beinadmissibledoesnot leadto that
decisionbeing annulled and the casebeing remitted to the determiningauthority, unlessthat legislation allows the
applicant,in the appeal procedureagainstthat decision,to setout in personall of his or her argumentsagainstthe
decisionin a hearingwhichcomplieswith the applicableconditionsand fundamentafjuaranteesetoutin Art. 15 of that
directive, and those arguments are not capable of altering that decision.

CJEU (GC) 25 July 2018, C-585/ Alheto EU:C:2018:58
AG 17 May 201 EU:C:2018:32
interpr. of Dir. 2013/32 Asylum Procedure Il Art. 46(3)+35(b)

ref. from Administrativen sad Sofia-grad, Bulgaria, 18 Nov. 2016

seealso o 1.3.1

Article 46(3) APD read in conjunctionwith Article 47 of the Charter, mustbe interpretedas meaningthat a court or
tribunal of a MS seisedat first instanceof an appealagainsta decisionrelating to an application for international
protectionmustexamineboth facts and points of law, suchas the applicability of Article 12(1)(a) of the Qualification
Directive to the applicantOsircumstancesyhich the bodythat took that decisiontook into accountor could havetaker
into account, and those which arose after the adoption of that decision.

Article 46(3) APD read in conjunction with Article 47 of the Charter, must be interpreted as meaningthat the
requirementfor a full and ex nunc examinationof the facts and points of law may also concernthe grounds of
inadmissibilityof the applicationfor internationalprotectionreferredto in Article 33(2), wherepermittedundernational
law, and that, in the eventthat the court or tribunal hearing the appealplansto examinea ground of inadmissibility
which hasnot beenexamineddy the determiningauthority, it mustconducta hearingof the applicantin order to allow
that individual to expresshis or her point of view in personconcerningthe applicability of that groundto his or her
particular circumstances.

Article 46(3) APD read in conjunctionwith Article 47 of the Charter, mustbe interpretedas meaningthat it doesnot
establishcommonproceduralstandardsin respectof the powerto adopta newdecisionconcerningan applicationfor
international protectionfollowing the annulmentby the court hearing the appeal,of the initial decisiontakenon that
application. However,the needto ensurethat Article 46(3) has a practical effectand to ensurean effectiveremedy
requiresthat, in the eventthatthefile is referredbackto the quasi-judicialor administrativebodyreferredto in Article 2
(f), a newdecisionmustbe adoptedwithin a short period of time and mustcomplywith the assessmergontainedin the
judgment annulling the initial decision.

Article 35, first paragraph, point (b) APD, mustbe interpretedas meaningthat a personregisteredwith the United
NationsReliefand WorksAgencyfor PalestineRefugee#n the Near East(UNRWA)must,if he or sheis a beneficiaryof
effectiveprotectionor assistancérom thatagencyin a third countrythatis nottheterritory in which he or shehabitually
residesbut which formspart of the area of operationsof that agency be consideredas enjoyingsufficientprotectionin
that third country, within the meaning of that provision, when it:

b agreesto readmit the personconcernedafter he or she has left its territory in order to apply for international
protection in the European Union; and

DBrecogniseghat protectionor assistancérom UNRWAand supportsthe principle of non-refoulementhusenablingthe
personconcernedo stayin its territory in safetyunderdignifiedliving conditionsfor aslong asnecessaryn view of the
risks in the territory of habitual residence.
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! CJEU 1 Dec. 2022, C-564/ B.U. EU:C:2022:95
* interpr. of Dir. 2013/32 Asylum Procedure Il Art. 23(1)+46(1-3)

ref. from Verwaltungsgericht Wiesbaden, Germany, 14 Sep. 2021

* Art. 23(1) and 46(1)+(3) APD Il, readin conjunctionwith Art. 47 Charter mustbe interpretedas meaningthat theydo
not preclude a national administrative practice whereby the administrative authority which has decided on an
applicationfor international protectionprovidesthe applicantOsepresentativavith a copyof the electronicfile relating
to that application in the form of a seriesof separatefiles in PDF (Portable DocumentFormat) format, without
consecutivepage numbering,and the structureof which can be viewedby meansof free softwarereadily accessibleon
theinternet, provided,first, that that methodof disclosureguaranteesaccesdo all theinformationin thefile relevantto
theapplicantOdefenceand on the basisof whichthe decisionon that applicationwastaken,and that, secondlythat that
methodof communicatioroffers as faithful a representationas possibleof the structure and chronologyof that file,
subjectto caseswhere public interest objectivesprevent the disclosure of certain information to the applicantC
representative.
Art. 11(1) APD Il mustbe interpretedas meaningthat a decisionon an applicationfor internationalprotectiondoesnot
needto be signedby the official of the competenauthority who took that decisionin order for it to be consideredo be
communicated in writing within the meaning of that provision.

! CJEU (GC) 19 Mar. 2019, C-297/ Bashar Ibrahim a.o. EU:C:2019:21
AG 25 July 201t EU:C:2018:61
* interpr. of Dir. 2013/32 Asylum Procedure I Art. 52+33(2)

ref. from Bundesverwaltungsgericht, Germany, 20 July 2017

* C-381/17 + C-319/17 + C-438/17

* Art. 52 of APD Il mustbeinterpretedas meaningthatit permitsa MemberStateto providefor theimmediateapplication
of the provision of national law transposingArt. 33(2)(a) of that directiveto applicationsfor asylumon which no final
decisionhasyetbeenmade,which werelodgedbefore20 July 2015and beforethe entry into force of that provision of
national law. However,Art. 52 of that directive, read in the light of, inter alia, Art. 33 thereof, precludessuch an
immediateapplicationin a situationwhereboththe applicationfor asylumandthe takebackrequestwerelodgedbefore
the entry into force of APD I, in accordance with Art. 49 of Dublin 111, still fall fully within the scope of Dublin II.
Art. 33 of APD Il mustbe interpretedas meaningthat it is not a conditionfor MemberStatesto be able to reject an
applicationfor asylumas beinginadmissibleunderArt. 33(2)(a)of the directivethat theymust,or mustbe able,to have
recourse, as the first resort, to the take charge or take back procedures provided for by Dublin III.
Art. 33(2)(a)of APD Il mustbeinterpretedas not precludinga MemberStatefrom exercisingthe option grantedby that
provisionto reject an applicationfor the grant of refugeestatusas beinginadmissibleon the groundthat the applicant
has been previously granted subsidiary protection by another Member State, where the living conditionsthat that
applicantcould be expectedo encounteras the beneficiaryof subsidiaryprotectionin that other MemberStatewould
not exposehim to a substantialrisk of sufferinginhumanor degradingtreatment,within the meaningof Art. 4 of the
Charter. The fact that the beneficiariesof such subsidiary protection do not receive, in that Member State, any
subsistenceallowance,or that suchallowanceastheyreceiveis markedlyinferior to thatin otherMemberStatesthougk
theyare not treateddifferentlyfrom nationalsof that MemberState,can lead to the finding that that applicantwould be
exposedn that MemberStateto sucha risk only if the consequences that that applicantwould, becauseof his or her
particular vulnerability, irrespectiveof his or her wishesand personalchoices,be in a situation of extremematerial
poverty.
Art. 33(2)(a) of APD Il mustbe interpretedas not precludinga MemberStatefrom exercisingthat option, wherethe
asylumprocedurein the other MemberStatethat hasgrantedsubsidiaryprotectionto the applicantleadsto a systemati
refusal, without real examination,to grant refugeestatusto applicantsfor international protection who satisfy the
conditions laid down in Chapters Il and Il of QD II.

! CJEU 5 July 2018, C-269/18 (PF C. a.o. EU:C:2018:54
* interpr. of Dir. 2013/32 Asylum Procedure I Art. 46(8)

ref. from Raad van State, Netherlands, 19 Apr. 2018
* Order

* TheReturnsDirective and the Proceduredirective mustbe interpretedas meaningthat a third-countrynational, whose
applicationfor international protectionhas beenrejectedat first instanceby the competenadministrativeauthority as
beingmanifestlyunfoundedgcannotbe detainedwith a viewto his removal,in the casewhere,in accordancewith Article
46(6) and (8) of the ProceduresDirective, he is lawfully authorisedto remainon the national territory until a decisior
hasbeentakenon his action relating to the right to remain on that territory pendingthe ruling on the appealbrought
against the decision which rejected his application for international protection.
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CJEU (GC) 4 Oct. 2024, C-406/ C.V. EU:C:2024:84
AG 30 May 202 EU:C:2024:44
interpr. of Dir. 2013/32 Asylum Procedure Il Art. 37(1)

ref. from Krajsk soud v Brfi, Czechia,

Art. 37 must be interpreted as :

* meaningthat a third countrydoesnot ceaseto fulfil the criteria enablingit to be designatedas a safecountryof origin
on the sole ground that it invokesthe right to derogatefrom the obligations laid down by the Conventionfor the
Protectionof HumanRightsand FundamentaFreedomssignedin Romeon 4 Novemberl1950, pursuantto art. 15 of
that convention;however,the competentuthorities of the MS which madesuchdesignationmustassessvhetherthe
conditions for the implementation of that right are such as to call that designation into question.

* precludinga third countryfrom beingdesignatedas a safecountryof origin wherecertain parts of its territory do not
satisfy the material conditions for such designation, set out in Annex | to that directive.

Art. 46(3), read in the light of art. 47 of the Charter must be interpreted as:

* meaningthat, wherean action is broughtbeforea court or tribunal againsta decisionrejecting an application for
international protection,examinedn the contextof the specialschemeapplicableto applicationslodgedby applicants
from third countriesdesignatedjn accordancewith art. 37 of that directive, as safe countriesof origin, that court or
tribunal must,aspart of thefull andexnuncexaminatiorrequiredby art. 46(3) of that directive,raise,on the basisof the
informationin the file and the information broughtto its attentionduring the proceedingseforeit, a failure to have
regard to the material conditionsfor suchdesignation,setout in Annexl to that directive, evenif that failure is not
expressly relied on in support of that action.

CJEU (GC) 17 Dec. 2020, C-808 Com. / Hungary EU:C:2020:102
AG 25 June 202 EU:C:2020:49
Dir. 2013/32 Asylum Procedure Il Art. 24(3)+43+46(5)

Hungary has failed to fulfil its obligations:

* in providing that applicationsfor international protection from third-country nationals or statelesspersonswho,
arriving from Serbia,wish to accessijn its territory, the international protection procedure,may be madeonly in the
transit zonesof R8szke(Hungary) and Tompa(Hungary), while adoptinga consistentand generalisedadministrative
practice drastically limiting the number of applicants authorised to enter those transit zones daily;

* in establishinga systenof systematiaetentionof applicantsfor internationalprotectionin the transit zonesof RSszke
and Tompa,without observingthe guaranteesprovidedfor in Art 24(3) and 43 of APD Il and Arts 8, 9 and 11 of
Reception Conditions Dir. II;

* in allowing the removalof all third-country nationalsstayingillegally in its territory, with the exceptionof thoseof
themwho are suspectedf havingcommitteda criminal offence without observingthe proceduresand safeguarddaid
down in Art. 5, 6(1), 12(1) and 13(1) Return Directive;

* in makingthe exerciseby applicantsfor internationalprotectionwhofall within the scopeof Art. 46(5) APD Il of their
right to remain in its territory subject to conditions contrary to EU law.

CJEU 22 June 2023, C-823 Com. / Hungary EU:C:2023:50
Dir. 2013/32 Asylum Procedure I Art. 6

The Court declaresthat by makingthe possibility,for certain third-countrynationalsor statelesgpersonspresentin the

territory of Hungaryor at the bordersof that MemberState of makingan applicationfor internationalprotectionsubjec

to the prior lodging of a declarationof intentat a Hungarianembassyocatedin a third countryandto the granting of a

travel document enabling them to enter Hungarian territory, Hungary has failed to fulfil its obligations under Art.

CJEU 20 Oct. 2016, C-429/ Danqua EU:C:2016:78
AG 29 June 201 EU:C:2016:48
interpr. of Dir. 2005/85 Asylum Procedure | Art. 3

ref. from Court of Appeal, Ireland, 5 Aug. 2015

The principle of effectivenessmustbe interpretedas precludinga national proceduralrule, suchas that at issuein the
main proceedingswhich requires an application for subsidiary protection statusto be made within a period of 15
working daysof notification, by the competentwuthority, that an applicantwhoseasylumapplication has beenrejectec
may make an application for subsidiary protection.

CJEU 18 Oct. 2018, C-662/ E.G. EU:C:2018:84
interpr. of Dir. 2013/32 Asylum Procedure I Art. 46(2)

ref. from Vrhovno sodi$, Slovenia, 27 Nov. 2017

The secondsubparagraphof Article 46(2) mustbe interpretedas meaningthat subsidiary protection status,grantec
underlegislation of a MemberState,doesnot offer the Osameghts and benefitsas thoseofferedby the refugeestatus
under Union and national lawO within the meaningof that provision, so that a court of that Member State may not
dismissan appeal brought againsta decisionconsideringan application unfoundedin relation to refugeestatusbut
granting subsidiaryprotectionstatusasinadmissibleon the groundsof insufficientintereston the part of the applicantin
maintainingthe proceedingswhereit is foundthat, underthe applicablenational legislation, thoserights and benefits
afforded by each international protection status are not genuinely identical.

Suchan appealmaynot be dismissedisinadmissible gvenif it is foundthat, havingregardto the applicantOparticular
circumstancesgranting refugee status could not confer on him more rights and benefitsthan granting subsidiary
protectionstatus,in so far as the applicantdoesnot, or has not yet, relied on rights which are granted by virtue of
refugeestatus,but which are not granted, or are grantedonly to a limited extent,by virtue of subsidiaryprotectior
status.
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! CJEU 21 Feb. 2024, C-694/ Edo EU:C:2024:19
* interpr. of Dir. 2013/32 Asylum Procedure I Art. all Art.

ref. from Verwaltungsgericht Sigmaringen, Germany, 17 Nov. 2023
* withdrawn
* Referred to CJEU 22 Feb 2022, C-483/20, 2022:103.

! CJEU (GC) 6 May 2008, C-133/ Eur. Parliament / Council EU EU:C:2008:25
AG 27 Sep. 200 EU:C:2007:55
* interpr. of Dir. 2005/85 Asylum Procedure | Art. 29+36

* Under Article 202 EC, whenmeasuresmplementinga basicinstrumentneedto be takenat Communitylevel, it is the

Commissionwhich, in the normal courseof eventsjs responsiblefor exercisingthat power. The Council mustproperly
explain,by referenceto the natureand contentof the basicinstrumentto beimplementedwhy exceptioris beingmadeto
that rule.
In thatregard, the groundssetout in recitals 19 and 24 in the preambleto Directive 2005/850n minimumstandardson
proceduresin Member Statesfor granting and withdrawing refugeestatus,which relate respectivelyto the political
importanceof the designationof safecountriesof origin and to the potential consequencef®r asylumapplicantsof the
safethird countryconcept,are conduciveto justifying the consultationof the Parliamentin respectof the establishmer
of the lists of safecountriesand the amendmentso be madeto them,but not to justifying sufficientlya reservationof
implementing powers which is specific to the Council.

! CJEU (GC) 14 May 2020, C-924/19 (PF F.M.S. a.o. EU:C:2020:36
AG 23 Apr. 202( EU:C:2020:29
* interpr. of Dir. 2013/32 Asylum Procedure I Art. all Art.

ref. from Szegedi K$zigazgatfsi Zs MunkaYgyi B'r—stg, Hungary, 18 Dec. 2019

* joined cases: C-924/19 + C-925/19

* (...) 2. Art. 33 of Dir. 2013/32mustbe interpretedas precludingnational legislation which allows an application for
internationalprotectionto berejectedasinadmissibleon the groundthat the applicantarrived on theterritory of the MS
concernedvia a Statein whichthat personwasnot exposedo persecutioror a risk of seriousharm, within the meaning
of the national provision transposing Art. 15 of Dir. 2011/95.
3. Dir. 2013/32,read in conjunctionwith Art. 18 of the Charter and the principle of sincerecooperationarising under
Art. (3) TEU mustbe interpretedas meaningthat, whenan applicationfor asylumhas beenthe subjectof a rejection
decisionthat wasconfirmedby a judicial decisionthat becamefinal beforethe incompatibility of that rejectionwith EU
law wasfound,the determiningauthority, within the meaningof Art. 2(f) of Dir. 2013/32,is not requiredto re-examine
that applicationex officio. Art. 33(2)(d)of Dir. 2013/32mustbe interpretedas meaningthat the existenceof a judgmen
of the Court finding that national legislation which allows an applicationfor international protectionto be rejectedas
inadmissibleon the groundthat the applicantarrived on theterritory of the MS concernedvia a Statein whichheor she
wasnot exposedo persecutioror to a risk of seriousharmor in which a sufficientdegreeof protectionis guaranteeds
incompatiblewith EU law constitutesa new elementrelating to the examinationof an application for international
protection, within the meaning of that provision. Furthermore, that provision is not applicable to a subsequer
application, within the meaningof Art. 2(q) of that directive, wherethe determiningauthority finds that the definitive
rejectionof the earlier applicationis contraryto EU law. Sucha finding mustnecessarilype madeby that authoritywher
that incompatibility arises from a judgment of the Court or was established, as an ancillary finding, by a national
(...) 5. Art. 43 of Dir. 2013/32mustbe interpretedas not authorisingthe detentionof an applicant for international
protection in a transit zone for a period of more than four weeks.
6. Art. 8 and 9 of Dir. 2013/33mustbe interpretedas precluding,first, an applicantfor international protectionbeing
detainedon the solegroundthat he or sheis unableto providefor his or her needs;second suchdetentiontaking place
without a reasoned decision ordering the detention having first been adopted and without the necessityand
proportionality of sucha measurehavingbeenexamined:and, third, therebeingno judicial reviewof the lawfulnessof
the administrative decision ordering the detentionof that applicant. Conversely,Art. 9 of that directive must be
interpretedas not requiring MemberStatego seta maximurnperiodfor continuingdetentionprovidedthat their national
law guaranteeghat the detentionlastsonly solong as the ground on which it wasorderedcontinuesto apply and that
the administrative procedures linked with that ground are carried out diligently.
(...) 8. Theprinciple of primacyof EU law and the right to effectivejudicial protection,guaranteecby Article 47 of the
Charter of FundamentalRights of the EuropeanUnion, mustbe interpretedas requiring the national court, in the
absencef a national provisionprovidingfor judicial reviewof the lawfulnessof an administrativedecisionordering the
detentionof applicantsfor internationalprotectionor of third-countrynationalswhoseapplicationsfor asylumhavebeer
rejected,to declarethatit hasjurisdiction to rule on the lawfulnessof suchdetentionand permitthat court to releasethe
persons concerned immediately if it considers that such detention constitutes detention contrary to EU law.

! CJEU 27 Sep. 2018, C-422/18 (P} F.R. EU:C:2018:78

* interpr. of Dir. 2013/32 Asylum Procedure I Art. 22+46
ref. from Tribunale di Milano, Italy, 28 June 2018

* EU law, in particular the provisions of Directive 2013/32,read in the light of Article 47 of the Charter, must be
interpreted as not precluding national legislation, which providesfor an appeal procedureagainsta first-instance
judgmentconfirminga decisionof the competenadministrativeauthority which rejectsan applicationfor international
protection, without granting it automaticsuspensoneffect, but which allows the court which has handeddown that
judgmentto order, upon application by the personconcernedthe suspensiorof its enforcementafter having assesse
whetheror not the groundsraisedin the appealbroughtagainstthat judgmentare well foundedbut not whetheror not
there is a risk of serious and irreparable damage for that applicant as a result of the enforcement of that judgme
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CJEU (GC) 19 June 2018, C-181 Gnandi EU:C:2018:46
AG 22 Feb. 201 EU:C:2018:9!
interpr. of Dir. 2013/32 Asylum Procedure Il Art. 46

ref. from Conseil dOEtat, Belgium, 31 Mar. 2016

MemberStatesare entitledto adopta return decisionas soonas an applicationfor international protectionis rejected
provided that the return procedure is suspended pending the outcome of an appeal against that rejection.
MemberStatesare requiredto providean effectiveremedyagainstthe decisionrejectingthe applicationfor international
protection,in accordancewith the principle of equality of arms, which means,n particular, that all the effectsof the
return decisionmustbe suspendediuring the period prescribedfor lodging suchan appealand, if suchan appealis
lodged, until resolution of the appeal.

CJEU 31 Jan. 2013, C-175) H.L.D. EU:C:2013:4!
AG 6 Sep. 201 EU:C:2012:54
interpr. of Dir. 2005/85 Asylum Procedure | Art. 23(3)+(4)+39

ref. from High Court, Ireland, 13 Apr. 2011

1. Article 23(3) and (4) mustbe interpretedas not precludinga MS from examiningby way of prioritised or acceleratet
procedure,in compliancewith the basic principles and guaranteesset out in Chapter Il of the Directive, certain
categoriesof asylumapplicationsdefinedon the basis of the criterion of the nationality or country of origin of the
applicant.

2. Article 39 mustbe interpretedas not precludingnational legislation, suchas that at issuein the main proceedings
whichallows an applicantfor asylumeitherto lodgean appealagainstthe decisionof the determiningauthority beforea
court or tribunal suchas the RefugeeAppealsTribunal (Ireland), and to bring an appealagainstthe decisionof that
tribunal beforea higher court suchas the High Court (Ireland), or to contestthe validity of that determiningauthority®
decision before the High Court, the judgments of which may be the subject of an appeal to the Supreme Court |

CJEU 13 Nov. 2019, C-540/: Hamed EU:C:2019:96.
interpr. of Dir. 2013/32 Asylum Procedure Il Art. 33(2)(a)

ref. from Bundesverwaltungsgericht, Germany, 15 Sep. 2017

joined cases: C-540/17 + C-541/17

Art. 33(2)(a) mustbe interpretedas precludinga MS from exercisingthe option under that provision to reject an
applicationfor internationalprotectionas beinginadmissibleon the groundthat the applicanthasalreadybeengrantec
refugeestatusby anotherMSwheretheliving conditionswhichthe applicantcould be expectedo encounteasa refugee
in that other MS would exposehim or her to a seriousrisk of sufferinginhumanor degradingtreatmentwithin the
meaning of Art. 4 of the Charter.

CJEU 25 May 2023, C-364/. J.B. a.o. EU:C:2023:42
interpr. of Dir. 2013/32 Asylum Procedure Il Art. 33(2)(d)

ref. from Verwaltungsgericht Minden, Germany, 7 June 2022

Art. 33(2)(d)mustbe interpretedas not precludingthe rejectionof a subsequerapplicationfor international protectior
as inadmissible irrespective of:

(i) the fact that the applicant returnedto his or her country of origin after his or her application for international
protection was refused and before he or she made that subsequent application for international protection and
(ii) whether that return was voluntary or forced.

This Art. mustalso be interpretedas not precludinga MS from rejecting a subsequenapplication for international
protectionas inadmissiblewhere the decisionon the previousapplication did not concernthe granting of subsidiary
protectionstatus,but was adoptedfollowing an examinationof the existenceof groundsprohibiting removaland that
examination is comparable, in substance, to the examination carried out with a view to granting that status.

CJEU 9 Sep. 2020, C-651/ J.P. EU:C:2020:68
interpr. of Dir. 2013/32 Asylum Procedure I Art. 46

ref. from Conseil d'ftat, Belgium, 2 Sep. 2019

Art. 46 APD Il readin thelight of Art. 47 of the Charter,mustbe interpretedas not precludinglegislationof a MSwhich
providesthat proceedingschallenginga decisiondeclaringa subsequenapplicationfor international protectionto be
inadmissibleare subjectto a limitation period of 10 days,including public holidays,as from the date of serviceof suct
decision,evenwhere,whenthe applicantconcernechas not specifiedan addressfor servicein that MS, that serviceis
made at the head office of the national authority responsible for the examination of those applications, provided
(i) those applicants are informed that, where they have not specifiedan addressfor service for the purposesof
notification of the decisionconcerningtheir application,theywill be deemedo havespecifiedan addresgor servicefor
those purposes at the head office of that national authority;

(ii) the conditionsfor accessof thoseapplicantsto that head office do not render receipt by thoseapplicantsof the
decisions concerning them excessively difficult,

(iii) genuineaccesdo the proceduralsafeguardgyrantedto applicantsfor internationalprotectionby EU law is ensurec
within such a period, and

(iv) the principle of equivalence is respected.

It is for the referring court to determinewhetherthe national legislation at issuein the main proceedinganeetsthose
requirements.
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! CJEU 19 Mar. 2020, C-564/. L.H. EU:C:2020:21
AG 5 Dec. 201! EU:C:2019:105
* interpr. of Dir. 2013/32 Asylum Procedure Il Art. 33+46(3)

ref. from B virosi K&zigazgattsi Zs MunkaYgyi Br—stg, Hungary, 7 Sep. 2018

* Art. 33 APD mustbe interpretedas precludingnational legislation pursuantto which an application for international
protectionmay be declaredinadmissiblewhenthe applicant has enteredthe territory of the MemberStateconcerner
through a Statewherehe is not exposedo persecutionor a risk of seriousharm, or in which a sufficientdegreeof
protection is guaranteed.
Art. 46(3) APD, in thelight of Art. 47 Charter, mustbe interpretedas precludingnational legislationwhich only allows
for a period of eight daysto rule on an appealagainsta decisiondeclaringan applicationfor international protectior
inadmissible sincethat court is not in a positionto guaranteewithin sucha period the effectivenessf the substantiv:
and procedural guarantees which EU law grants to the applicant.

! CJEU 10 June 2021, C-921 L.H. / Stscr (NL) EU:C:2021:47
AG 11 Feb. 202 EU:C:2021:11
* interpr. of Dir. 2013/32 Asylum Procedure I Art. 40(2)

ref. from Rechtbank Den Haag (zp Den Bosch), Netherlands, 16 Dec. 2019

* Art. 40(2) APD Il, readin conjunctionwith Art. 4(2) QD Il, mustbe interpretedas precludingnational legislationunder
which any documentsubmittedby an applicantfor international protectionin supportof a subsequenapplication is
automaticallyconsiderednot to constitutea Onevelementor findingOwithin the meaningof that provision, whenthe
authenticity of that document cannot be established or its source objectively verified.
Art. 40 APD ll, read in conjunctionwith Art. 4(1) and (2) of QD IlI, mustbe interpretedas meaning,first, that the
assessmertf the evidencesubmittedin supportof an applicationfor international protectioncannotvary accordingto
whetherthe applicationis a first applicationor a subsequerdipplicationand, secondthata MemberStateis requiredto
cooperatewith an applicantfor the purposeof assessinghe relevantelement®f his or her subsequerdpplication,wher
that applicant submits, in support of that application, documents the authenticity of which cannot be established

! CJEU 20 May 2021, C-8/: L.R. EU:C:2021:40
AG 18 Mar. 202 EU:C:2021:22
* interpr. of Dir. 2013/32 Asylum Procedure I Art. 33(2)(d)+33(2)(q)

ref. from Schleswig-Holsteinisches Verwaltungsgericht, Germany, 9 Jan. 2020

* Art. 33(2)(d)APD Il readin conjunctionwith Art. 2(q) thereof, mustbe interpretedas precludinglegislation of a MS
which providesfor the possibility of rejecting as inadmissiblean application for international protection, within the
meaningof Art. 2(b) of that directive,madeto that MS by a third-countrynational or a statelesgpersonwhoseprevious
application seekingthe grant of refugeestatus,madeto a third StateimplementingDublin Il (in accordancewith the
Agreemenbetweerthe EuropeanCommunityand the Republicof Iceland and the Kingdomof Norway concerningthe
criteria and mechanismsor establishingthe Stateresponsiblefor examininga requestfor asylumlodgedin a Membei
State or in Iceland or Norway), had been rejected by that third State.

! CJEU 30 June 2022, C-72/22 (PF M.A. EU:C:2022:50
AG 2 June 202 EU:C:2022:43
* interpr. of Dir. 2013/32 Asylum Procedure I Art. 6+7(1)

ref. from Lietuvos vyriausiasis administracinis teismas, Lithuania, 2 Feb. 2022

* Art. 6+7(1) mustbe interpretedas precludingthe rules of a MS accordingto which, in the eventof a declarationof a
stateof war or a stateof emergencyr in the eventof the proclamationof an emergencituationdueto a massivanflux
of foreigners third-countrynationalswhoare stayingillegally are effectivelydeprivedof the possibilityof havingaccess
in the territory of that Member State, to to the procedure for examining an application for international protectior
Art. 8 mustbe interpretedas meaningthat it precludesthe legislation of a MS accordingto which, in the eventof a
declarationof a stateof war or a stateof emergencyr in the eventof proclamationof an emergencysituationdueto a
massivanflux of foreigners,an asylumseekemaybe placedin detentionon the solegroundthat heis illegally residing
in the territory of that Member State.

! CJEU 10 Dec. 2020, C-616/ M.S. a.o. / Justice (IE) EU:C:2020:101
AG 3 Sep. 202 EU:C:2020:64
* interpr. of Dir. 2005/85 Asylum Procedure | Art. 25(2)

ref. from High Court, Ireland, 16 Aug. 2019

* Art. 25(2) of Dir. 2005/85(AP I) mustbe interpretedas not precludinglegislation of a MS which is subjectto Reg
604/2013(Dublin I11), but which is not boundby Dir. 2013/32(AP 1), in accordancewith which an application for
internationalprotectionis consideredo beinadmissiblevherethe applicantbenefitsfrom subsidiaryprotectionstatusin
another Member State.
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CJEU 19 Mar. 2020, C-406/. P.G. EU:C:2020:21
AG 5 Dec. 201! EU:C:2019:105
interpr. of Dir. 2013/32 Asylum Procedure Il Art. 46(3)

ref. from B virosi K&zigazgattsi Zs MunkaYgyi Br—stg, Hungary, 20 June 2018

Art 46(3) APD in the light of Article 47 Charter mustbe interpretedas meaningthat it doesnot precludea national
provisionunderwhichjudgeshaveexclusivgurisdiction to annul but notto amenddecisionsof the competenauthorities
in the field of international protection.However if the caseis referredbackto the competenadministrativeauthority, a
newdecisionshouldbetakenwithin a shortperiod of time consistentvith the assessmemhadein the judgmentannulling
thefirst decision.If, after a full andex-nuncexaminationa national court hasdecidedthat internationalprotectionmust
be grantedto the applicant,but the administrativeauthority subsequentlyakesa differentdecisionwithout establishing
any newelementsvhichwould justify a re-evaluationof the needfor international protectionof the applicant,that court
must,if accordingto nationallaw he doesnot haveany meansby which he can ensurethat his decisionis compliedwith,
annul that decisionwhich doesnot correspondto his previousjudgmentand substituteit with his own judgmenton the
applicationfor internationalprotectionin that regard, settingaside,if necessarythe national provisionprohibiting him
from doing so.

Art. 46(3) APD mustalsobe interpretedas not precludingnationallegislationgranting a period of sixty daysto the court
to decidean appealagainsta decisionrejecting an applicationfor international protection,providedthat that court is
able to ensure, within that period, the effectiveness of the substantive rules and of the procedural guarantees g

CJEU (GC) 18 June 2024, C-753 Q.Y. EU:C:2024:52
AG 25 Jan. 202 EU:C:2024:8.
interpr. of Dir. 2013/32 Asylum Procedure Il Art. 33(2)(a)

ref. from Bundesverwaltungsgericht, Germany, 12 Dec. 2022

Art. 3(1) APD Il mustbeinterpretedas meaningthat wherethe competenauthority of a MS cannotexercisethe option
availableto it underthelast of thoseprovisionsto rejectasinadmissiblean applicationfor internationalprotectionmade
by an applicant, to which another MS has already granted such protection, on accountof a seriousrisk that that
applicantwill be subjectedjn that other MS, to inhumanor degradingtreatment,within the meaningof art. 4 of the
Charter, that authority mustcarry out a new, individual, full and up-to-dateexaminationof that applicationin a new
internationalprotectionprocedureconductedn accordancewith Directives2011/95and 2013/32.Within the framework
of that examination,that authority must neverthelesgake full accountof the decision of that other MS to grant
international protection to that applicant and of the elements on which that decision is based.

CJEU (GC) 1 Aug. 2022, C-720/ R.O. EU:C:2022:60
AG 24 Mar. 202! EU:C:2022:19
interpr. of Dir. 2013/32 Asylum Procedure I Art. 33(2)(a)

ref. from Verwaltungsgericht Cottbus, Germany, 14 Dec. 2020

see also under & 3.3

Art. 33(2)(2)APD Il mustbeinterpretedas meaningthatit doesnot apply by analogyto an applicationfor international
protectionlodgedby a minor in a MS whereit is not that minor himselfor herself,but his or her parents,who are
beneficiaries of international protection in another MS.

CJEU 22 Sep. 2022, C-497/ SIL.&T.L. EU:C:2022:72
interpr. of Dir. 2013/32 Asylum Procedure I Art. 33(2)(d)+2(q)

ref. from Verwaltungsgericht Schleswig-Holstein, Germany, 13 Aug. 2021

Art. 33(2)(d) APD I, readin conjunctionwith Art. 2(q) thereof mustbe interpretedas precludinglegislation of a MS
other than the Kingdomof Denmarkwhich providesfor the possibility of rejectingas inadmissible jn wholeor in part,
an applicationfor international protectionwithin the meaningof Art. 2(b) of that directive,which hasbeenmadeto that
MSby a national of a third countryor a statelespersonwhosepreviousapplicationfor internationalprotection,madeto
the Kingdom of Denmark, has been rejected by the latter MS.

CJEU 11 June 2024, C-563, S.N. & L.N. EU:C:2024:49.
AG 11 Jan. 202 EU:C:2024:3:
interpr. of Dir. 2013/32 Asylum Procedure Il Art. 40(1)

ref. from Administrativen sad Sofia-grad, Bulgaria, 22 Aug. 2022

Art. 40 APD Il mustbe interpretedas meaningthat the authority ruling on the merits of a subsequenapplication for
international protectionis requiredto examinethe factual elementsubmittedin supportof that application,including
when those facts have already been assessedy the authority which definitively rejected a first application for
international protection.

See also @ 1 on Qualification.
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! CJEU 26 July 2017, C-348/ Sacko EU:C:2017:59
AG 6 Apr. 201° EU:C:2017:28
* interpr. of Dir. 2013/32 Asylum Procedure Il Art. 12+14+31+46

ref. from Tribunale di Milano, Italy, 22 June 2016

* TheAsylumProcedureDirective mustbe interpretedas not precludingthe national court or tribunal hearingan appea
againsta decisionrejectinga manifestlyunfoundedapplicationfor international protectionfrom dismissingthe appea
without hearing the applicant where the factual circumstancedeave no doubt as to whetherthat decisionwas well
founded,on conditionthat, first, during the proceedingsat first instance the applicantwas giventhe opportunityof a
personalinterviewon his or her applicationfor international protection,in accordancewith Article 14 of the directive,
and the report or transcript of the interview, if an interviewwas conductedwas placedon the case-file,in accordance
with Article 17(2) of the directive,and, secondthe court hearingthe appealmayorder that a hearingbe conductedf it
considerdt necessaryor the purposeof ensuringthat thereis a full and exnuncexaminationof both factsand pointsof
law, as required under Article 46(3) of the directive.

! CJEU 28 July 2011, C-69/. Samba Diouf EU:C:2011:52
AG 1 Mar. 201: EU:C:2011:10
* interpr. of Dir. 2005/85 Asylum Procedure | Art. 39

ref. from Tribunal Administratif, Luxembourg, 5 Feb. 2010

* On (1) theremedyagainstthe decisionto deal with the applicationunderan acceleratedorocedureand (2) the right to
effective judicial review in a case rejected under an accelerated procedure.
Art. 39 doesnot imply a right to appeal againstthe decisionto assesghe application for asylumin an acceleratec
procedure providedthat the reasonswhichled to this decisioncan be subjectto judicial reviewwithin the frameworkof
the appeal against the rejection of the asylum claim.

! CJEU 11 Feb. 2021, C-755/ T.H.C. EU:C:2021:14

* interpr. of Dir. 2013/32 Asylum Procedure I Art. 46
ref. from Conseil d'ftat, Belgium, 15 Oct. 2019

* Art. 46, read read in conjunctionwith Art. 47 of the Charter, mustbe interpretedas meaningthat it doesnot preclude
national regulationssubmittingan appealagainsta decisionof inadmissibilityof a subsequentequest.of international
protection to a five-day foreclosure period, including public holidays, when the applicant concernedis placed in
detention,provided, on the one hand, that the principle of equivalenceis respectedand, on the other hand, that the
effectiveaccessof applicantsplacedin detentionto the proceduralguaranteegyrantedto applicantsfor international
protection by Union law be ensured within such a period.

! CJEU 17 Dec. 2015, C-239/ Tall EU:C:2015:82
AG 3 Sep. 201 EU:C:2015t:53
* interpr. of Dir. 2005/85 Asylum Procedure | Art. 39

ref. from Tribunal du Travail de Lisge, Belgium, 14 May 2014

* Art. 39 of Directive 2005/85/ECread in the light of Art. 19(2) and 47 of the Charter of FundamentaRights,mustbe
interpretedas not precludingnationallegislationwhich doesnot confersuspensorgffecton an appealbroughtagainsta
decision, such as the one at issue in the main proceedings, not to further examine a subsequent application for

! CJEU (GC) 29 July 2019, C-556/ Torubarov EU:C:2019:62
AG 30 Apr. 201¢ EU:C:2019:33
* interpr. of Dir. 2013/32 Asylum Procedure Il Art. 46(3)

ref. from PZcsi K8zigazgattsi Zs MunkaYgyi Br—stg, Hungary, 22 Sep. 2017

* Art. 46(3) of APD Il mustbe interpretedas meaningthat, wherea first-instancecourt or tribunal hasfound N after
making a full and ex nunc examinationof all the relevant elementsof fact and law submittedby an applicant for
internationalprotectionN that, underthe criteria laid downby Qualification Directive ll (2011/95) that applicantmust
be grantedsuchprotectionon the groundthat he or sherelied onin supportof his or her application,but after whichthe
administrativeor quasi-judicialbodyadoptsa contrary decisionwithout establishinghat newelementhavearisenthat
justify a new assessmenf the international protection needsof the applicant, that court or tribunal mustvary that
decisionwhich doesnot complywith its previousjudgmentand substituteits own decisionfor it asto the applicationfor
internationalprotection,disapplyingas necessaryhe nationallaw that would prohibit it from proceedingn thatway.In
September 2019 Torubarov was granted refugee status by the Court of PZcs.
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CJEU 6 Sep. 2023, T-600/ W.S. / Frontex EU:T:2023:49:
interpr. of Dir. 2013/32 Asylum Procedure Il Art. 2(f)+4+6+8+31

Thecaseconcernsa numberof Syrianswho wantedto apply for asylumon theisland Milos (in Greece).However after
their registrationby the Greekauthorities,theywere put on a planeto Turkey.Sincetheflight to Turkeywasa so-callec
joint operationby Greeceand Frontex,the applicantssuedFrontex. The questionfor the GeneralCourt to answerwas
whetherFrontex was liable for the damagescausedby this expulsionof asylumseekersin short, the General Court
reasonedhat the decisionon the asylumclaim is not a responsibilityof Frontexbut of the MSinvolved,i.e. Greece Asa
result, Greeceshouldbe held accountableand not Frontex,which role wasonly to providetechnicalsupport. Thus,the
case was dismissed by the General Court.

Themainerror in thejudgmentof the GeneralCourtis thatit confusediability with causationFrontexand Greeceboth
causedthe harm by the expulsion.Whetherone of them,or both are liable for the damageis a differentquestion.The
GeneralCourt, howeverassumedwrongly (par. 66), that Frontexcould not havecausedhe damagebecausét had no
competenceApart from the fact that Frontex can be held liable for all kinds of behaviour,as is mentionedn severa
articles in the Frontex Regulation(l and Il), thereis no generalrule which excludediability if thereis anotherparty
involved.It is exactlythe other way around: both parties (i.e. Greeceand Frontex) can both be held wholly liable and
thereis no mandatoryrule that prescribeswhich of thesepartiesshouldbe suedfirst. | wouldlike to refer to thethorougr
analysisat <europeanlawblog.euby GarethDavies,professorof EuropeanLaw at Vrije Universiteitin AmsterdamHe
concludeghat the GeneralCourtOseasoningis wrong and that OTheCourt of Justicemustnow sort out this messon
appealO.

CJEU 26 Sep. 2018, C-180/ X. &Y. EU:C:2018:77
AG 24 Jan. 201 EU:C:2018:3
interpr. of Dir. 2013/32 Asylum Procedure Il Art. 46

ref. from Raad van State, Netherlands, 7 Apr. 2017

Appealsagainstjudgmentsdeliveredat first instanceupholdinga decisionrejecting an application for international
protectionand imposingan obligationto return, doesnot conferon that remedyautomaticsuspensorgffectevenin the
case where the person concerned invokes a serious risk of infringement of the principle of non-refoulement.

CJEU 26 Sep. 2018, C-175/ X. EU:C:2018:77
AG 24 Jan. 201 EU:C:2018:3.
interpr. of Dir. 2013/32 Asylum Procedure I Art. 9

ref. from Raad van State, Netherlands, 6 Apr. 2017

Appealsagainstjudgmentsdeliveredat first instanceupholdinga decisionrejecting an application for international
protectionand imposingan obligationto return, doesnot conferon that remedyautomaticsuspensorgffectevenin the
case where the person concerned invokes a serious risk of infringement of the principle of non-refoulement.

CJEU 9 Sep. 2021, C-18/ X.Y. / Bundesambt (AT) EU:C:2021:71
interpr. of Dir. 2013/32 Asylum Procedure I Art. 40(2)+40(3)

ref. from Verwaltungsgerichtshof, Austria, 18 Dec. 2019

(1) Art. 40(2) and (3) mustbe interpretedas meaningthat the conceptof Onevelementsr findingswhich havearisenor
havebeensubmittedby the applicantOwithin the meaningof that provision, includeselementsor findings which have
arisenafter the definitiveterminationof the procedurerelatedto the previousapplicationfor internationalprotection,as
well as elements or findings that existed before the termination of the procedure but which the applicant has no
(2) Art. 40(3) mustbe interpretedas meaningthat the examinationof the substanceof a subsequenapplication for
international protectionmaytake placein the contextof the reopeningof the procedurerelating to the first application,
providedthat the rules laid down for suchreopeningare in accordancewith Chapterll of Directive 2013/32and the
submission of that request is not made subject to the observance of time limits.

(3) Art. 40(4) mustbe interpretedas meaningthat a MS which hasnot adoptedspecificactstransposingthat provision
may not refuseto review the substanceof a subsequenapplication under the generally applicable rules of national
administrativelaw, wherethe new elementsor findingsrelied on in supportof that requestalready existedduring the
proceeding related to the previous request and were not submitted in that proceeding through the applicant's o\

2.3.2 CJEU pending cases on Asylum Procedure

CJEU C-489/2. Safita

interpr. of Dir. 2013/32 Asylum Procedure Il Art. 31(3)(b)
ref. from Raad van State, Netherlands, 10 July 2024

On the extension of the maximum term to decide a case.

CJEU C-610/2: Al Nasiria

interpr. of Dir. 2013/32 Asylum Procedure I Art. 32

ref. from Dioikitiko Protodikeio Thessalonikis, Greece, 30 June 2023

On the issuewhetherGreekproceduralrules are compatiblewith Union law. Greekdomesticlaw allows to reject an
applicationfor internationalprotectionas manifestliyunfoundedf the applicantdoesnot appearin personat the hearing
of the appeal. However,Art. 32 APD Il prescribesthat an application mustbe examinedon its merits, which is not
possible if the applicant does not appear in person.
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! CJEU C-50/2. Danane a.o.

* interpr. of Dir. 2013/32 Asylum Procedure I Art. 31+43
ref. from Conseil du contentieux, , 26 Jan. 2024

* joined cases: C-50/24 + C-51/24, C-52/24, C-53/24, C-54/24

* On border procedure.

! CJEU C-288/2. El Baheer

* interpr. of Reg. 604/2013 Dublin Il Art. 3(1)
ref. from Verwaltungsgericht Stuttgart, Germany, 3 May 2023
* On border checks.

! CJEU C-134/2: Elliniko Symvoulio
AG 13 June 202 EU:C:2024:49.
* interpr. of Dir. 2013/32 Asylum Procedure Il Art. 38

* On the meaningof the conceptof a safethird country. The AG concludeghat it doesnot precludenational legislation
designatinga third country as generally safefor certain categoriesof applicantsfor international protectionwhere
notwithstandingits legal obligation, that country has generally suspendedhe admissionor readmissionof those
applicants and there is no foreseeable prospect of a change in that position.

However,it precludesnational legislation providing for the adoptionof a decisionthat an applicationfor international
protectionis |nadm|SS|bIepursuantto the conceptof Osafehird countryGvhere,from the time whenthe applicationis
examined, the Member State is certain that the third country concerned will not permit the applicant to enter its

! CJEU C-662/2: Izmir

* interpr. of Dir. 2013/32 Asylum Procedure Il Art. 31(3)(b)
ref. from Raad van State, Netherlands, 9 Nov. 2023
* On the extension of the time limit of 6 months.

! CJEU C-656/2. Karaman

* interpr. of Dir. 2013/32 Asylum Procedure I Art. 6
ref. from Rechtbank Den Haag (zp Haarlem), , 7 Nov. 2023
* On the starting date of a residence permit.

! CJEU C-431/2. Multan

* interpr. of Dir. 2013/32 Asylum Procedure I Art. 23(1)
ref. from Rechtbank Den Haag (zp Roermond), Netherlands, 20 June 2024
* On limited access by the judge of confidential information.

! CJEU C-388/2. Oguta
* interpr. of Dir. 2013/32 Asylum Procedure I Art. 31
* joined cases: C-388/24 + C-389/24

* On border procedure
2.3.3 ECtHR Judgments on Asylum Procedure and Degrading Treatment (Art. 3, 13)

! ECtHR 5 Apr. 2022, 55798/1 A.A. v MK CE:ECHR:2022:0405JUD005579¢
* no violation of ECHR: 4 (Prot. 4)

* Thecaseconcernshe applicants@llegationof a pushbacko Greeceby the police and army after theyillegally crossec

into the territory of North Macedoniaagainstthe backgroundof the migrantcrisis in 2016.Theywerepart of two large
groupsof refugeeswvho had left a campin the bordertown of Idomeni,Greece,on 14 March 2016to join whatbecame
knownas OtheMarch of HopeOwading acrossa river to enterthe territory of North Macedonia.Relyingon Art. 4 of
ProtocolNo. 4 (prohibition of collectiveexpulsionjand Art. 13 (right to an effectiveremedy)of the ECHR,the applicants
complainof their collectivedeportation(pushbacks)without an individual assessmertf their casesor opportunityto
oppose it.
Importantis the considerationof the ECtHR (123) that: "it wasin fact the applicantswho placedthemselvei jeopardy
by participating in the illegal entry onto Macedonianterritory. (...) They did not make use of the existing legal
proceduredfor gaining lawful entry to Macedoniarterritory in accordancewith the provisionsof the relevantdomestic
law concerningthe crossingof borders(...). Consequentlyin accordancewith its settledcase-lawthe Court consider:
that the lack of individual removaldecisionscan be attributedto the fact that the applicants,if theyindeedwishedto
assertrights underthe Conventiondid not makeuseof the official entry proceduresexistingfor that purpose,and was
thus a consequence of their own conduct.

NEAIS 2024/4 (Dec.) Newsletter on European Asylum Issues B for Ju 87




NEAIS 2024/4 —_—

2.3.3: Asylum Procedure: Jurispruden&CtHR Judgments

ECtHR 30 June 2022, 42907, A.B.a.o.vPL CE:ECHR:2022:0630JUD0042907%
violation of ECHR: 3+13+4 (Prot. 4)

ioined cases: 42907/139028/17

Thesecasesare aboutthe pushbackof asylumseekerst the Belarus-Polistborder. The ECtHR declaresunanimouslya
violation of Art. 3 becausef therefusalof borderguardsto receiveasylumapplications exposeshe applicantsto a risk
of chain-refoulemento theri country of origin and inhumanand degradingtreatmentand torture. The ECtHR has
already foundin similar circumstanceghat the decisionsto refuseapplicantsentry into Poland issuedat the border
checkpointsonstitutedan Oexpulsion@ithin the meaningof Art. 4 Prot. 4. In addition, the ECtHRhasalreadyheldthat
an appealagainsta refusalof entry and a further appealto the administrativecourtswere not effectiveremedieswithin
the meaning of the Convention because they did not have automatic suspensive effect.

Finally, the Court notesthat, despitethe indication of an interim measurethe applicantswere turned away from the
checkpointnot only on the day on which the measurewasindicatedbut also on anotheroccasion,on 19 June2017. It
shouldbe notedthat on that occasionthe applicantswere carrying with thema copy of a letter informing themof the
indication of an interim measure in respect of their case.

Subsequently, Poland has failed to discharge its obligations under Article 34 of the Convention.

ECtHR 22 Apr. 2014, 6528/ A.C.a.0.VES CE:ECHR:2014:0422JUD000652¢
violation of ECHR: 13

The applicantswere 30 asylumseekerf Sahrawiorigin, claiming that their return to Moroccowould exposethemto
therisk of inhumanand degradingtreatmentin reprisal of their participationin the Gdeimlzik campin WesternSahare
which they had fled upon its dismantling by Moroccan police.

Theapplicantshad appliedfor judicial reviewof therejectionby the SpanishMinistry of the Interior of their applications
for international protection.As they had applied for the stay of executionof the ordersfor their deportation,the court
(AudienciaNacional) had provisionally suspendedhe removalprocedurefor the first 13 applicants,and the following
dayrejectedthe applicationsfor stayof executionLikewise,the decisiongo rejectthe applicationsfor stayof executior
of the other 17 applicantsQieportation orders had beenadoptedvery shortly after the provisional suspensionThe
appeals on the merits of the asylum applications were still pending before the Spanish courts.

The ECtHR reiteratedits previousconsiderationsof the necessityof automaticsuspensiorof the removalin order for
appealsto complywith the requirementof effectivenessf the remedyunderart. 13 in casespertainingto Arts. 2 or 3.
Even while recognisingthat acceleratedproceduresmay facilitate the processingof asylumapplicationsin certain
circumstancesthe Court held that in this caserapidity shouldnot be achievedat the expensef the effectiveprocedura
guaranteegrotectingthe applicantsagainstrefoulemento Morocco. As the applicantshad not had the opportunityto
provideany further explanationson their casesand their applicationsfor asylumdid notin themselvefavesuspensiv
effect,the Court found a violation of Art. 13 takentogetherwith Arts. 2 and 3. Accordingto Art. 46 ECHRthe Court
statedthat Spainwasto guarantee|egally and materially, that the applicantswould remainwithin its territory pendinga
final decision on their asylum applications.

ECtHR 15 Mar. 2018, 39034/ A.E.A.vGR CE:ECHR:2018:0315JUD003903¢
violation of ECHR: 3+13

Violation of ECHR art. 13 in conjunctionwith art. 3, due to deficienciesin the Greek systemfor examiningasylunr
applications.The applicant was a Sudaneseational who had beenissuedwith an automaticexpulsionorder on his
arrival in Greece in 2009. He had been prevented from having access to the asylum procedure until 2012.

No violation of art. 3 on accountof the applicantOdiving conditions, primarily becausehe had not requeste:
accommodation or material or financial assistance upon submission of his asylum application.

ECtHR 5 July 2016, 29094/ A.M. v NL CE:ECHR:2016:0705JUD002909¢
no violation of ECHR: 13

No violation of art. 13 in conjunctionwith art. 3 dueto the absenceof a secondevel of appealswith suspensiveffectin
asylum cases. No violation of ECHR art. 3 in case of deportation to Afghanistan.

TheCourt reiteratedthat wherea complaintconcerngisk of treatmentcontraryto art. 3, the effectivenessf the remedy
for the purpose=f art. 13 requiresimperativelythat the complaintbe subjectto independenand rigorous scrutinyby a
national authority and that this remedyhasautomaticsuspensiveffect. Therefore the requirementf art. 13 musttake
the form of a guaranteeand not of a merestatementf intentor a practical arrangementSinceappealto the Regiona
Court in the Netherlandshas automaticsuspensiveffect,and giventhe powersof this appealcourt in asylumcasesa
remedy complying with these requirements had been at the applicantOs disposal.

The samerequirementsapply when consideringthe questionof effectivenesin the contextof exhaustionof domestic
remediesinderart. 35(1).A further appealto the AdministrativeJurisdictionDivision could thereforenot beregardedas
an effectiveremedythat mustbe exhaustedor the purposesof art. 35(1). At the sametime, however,art. 13 doesnot
compelStatedo setup a secondevel of appealwhenthefirst level of appealis in compliancewith the abovementionet
requirements. Thus, art. 13 had not been violated.

ECtHR 22 Sep. 2009, 30471/ Abdolkhani v TR CE:ECHR:2009:0922JUD0030471
violation of ECHR: 13

Holding a violation of Art. 13 in relation to complaintsunder Art. 3. The notion of an effectiveremedyunder Art. 13
requiresindependenand rigorous scrutiny of a claim to risk of refoulemenunderArt. 3, and a remedywith automatic
suspensive effect.
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! ECtHR 31 May 2018, 46454/ Abu Zubaydah v LT CE:ECHR:2018:0531JUD004645¢

* violation of ECHR: 3

* joined cases: 46454/11, 33234/12

* Violation of arts. 2, 3, 5, 6, 8 and 13 as well as Protocol no. 6 in connectiorwith the respondenstates(fhvolvemenin
CIA secret detainee programme. The applicants had been kept in secret detentionin Lithuania and Romania
respectivelyas Ohigh-valudetaineesGnderthe CIA Owamon terrorO subsequentb periodsof incommunicadaletentior
in Polandand other countrieshostingCIA detentionfacilities (see:AbuZubaydahv. Poland,24 July 2014,7511/13,and
Al Nashiriv. Poland,24 July 2014,28761/11) Theyare nowbeingheldin the USinternmenftfacility at Guantfnamday

Naval Base.
! ECtHR 2 Feb. 2023, 59435/ Alhowais v HU CE:ECHR:2023:0202JUD00594 3¢t
* violation of ECHR: 3+2

* Violation of Arts. 2 and 3 (procedural) due to the lack of an effectiveinvestigationinto Hungarian border guardst
allegedforcible return (push-backpf the applicantand otherindividualsto Serbiawhentheyhad crosseda borderriver
in their attemptto enterHungary.Violation of ECHRart. 2 (in its substantiveaspect)dueto the Hungarianauthoritiest
failure to dischargetheir positiveobligation to protectlife, resultingin the applicantOsrother drowningin the border
river.

No substantiveviolation of ECHR art. 3 dueto insufficientevidenceof allegeduseof physicalforce by police officers
against the applicant.

! ECtHR 16 Jan. 2024, 3566/ Alkhatib a.0. v GR CE:ECHR:2024:0116JUD000356€

* violation of ECHR: 2

* Violation of art. 2 under both the procedural and the substantiveaspectdue to the Greek coastguardOfiring shots
againsta motorboattransporting personsirregularly towards Greece therebyseriouslyinjuring two Syrian nationals
amongwhomone later died. The ECtHR found numerousshortcomingsn the GreekauthoritiesGnvestigationinto the
incident,andfurther foundthe coastguardo haveusedexcessivéorcein the contextof unclearregulationson the useof

firearms.
! ECtHR 5 June 2018, 16026/ Amerkhanov v TR CE:ECHR:2018:0605JUD001602¢
* violation of ECHR: 3

* joined cases: 16026/12, 69929/12

* Violation of arts. 3, 5 and 13. The applicantswere Kazakhstaninationalswho had beendeportedfrom Turkey upon
rejection of their asylumapplications. While the former had beenconsidereda securityrisk in Turkey, the Kazakt
authorities had requested the extradition of the latter on terrorism-related charges.
The Court held that both deportationshad beenin violation of art. 3 dueto the absenceof an adequateexaminationby
the Turkishauthoritiesof the claimsthat the applicantswould facea real risk of treatmentcontraryto art. 3 if deportec
to KazakhstanAgainstthe backgroundof the failure to fulfill the proceduralobligationsunderart. 3, the Court deeme:
it unnecessary to examine the complaints under art. 13 concerning the deportation.
Art. 3 had also beenviolated on accountof the conditionsof the applicantsCletentionat the Kumkapi Foreigners!
Removal Centre, and art. 13 was violated due to the absence of effective remedies in this regard.

! ECtHR 24 Mar. 2020, 24917/ Asady a.0. v SK CE:ECHR:2020:0324JUD0024917%
* no violation of ECHR: 4 (Prot. 4)
* referral to Grand Chamber rejected on 12 Oct. 2020

* Thecaseconcernedhe expulsionof 19 applicantsto Ukraine by the Slovakianpolice. Theapplicantswerefoundhidder
in a truck by the SlovakBorder. The Court examinedhe complaintsof only severof the applicants,striking the caseout
of its list in respectof the others.It foundin particular that despiteshortinterviewsat the police station,theyhad beer
given a genuinepossibility to draw the authoritiesGattentionto any issuewhich could have affectedtheir statusand
entitledthemto remainin Slovakia.Their removalhad not beencarried out without any examinationof their individual
circumstances.

! ECtHR 17 Nov. 2020, 43987/ B.&C.vCH CE:ECHR:2020:1117JUD0043987

* violation of ECHR: 3

* joined cases: 43987/16, 889/19

* Theapplicantsare Gambianand Swissnationals,respectivelyTheywerein a registeredsame-seyartnership.Thefirst
applicanthas beenliving in Switzerlandsince 2008. He was refusedasylumand, subsequentlya residencepermiton
groundsof his registeredpartnership,andwasorderedto leavethe country. TheapplicantsappealedunsuccessfullyThe
secondapplicantdied in 2019. The Court concludesunanimouslythat deportationwithout a fresh assessmentf risks
would constitute a violation.

! ECtHR 13 Oct. 2016, 11981/ B.A.C.vGR CE:ECHR:2016:1013JUD0011981
* violation of ECHR: 3
* art. 8+13

* Thecaseconcerneda Turkish Kurdish asylum-seekewaiting for a decisionfrom the authoritiessince2002. The Court
foundin particular thatthefailure by the authoritiesto determinethe applicantOasylumapplicationfor a period of more
than 14 yearswithout any justification had breachedthe positive obligationsinherentin his right to respectfor his
private life (Art. 8). Furthermore,while waiting for a decisionon his asylumapplication, the applicantOsegal status
remaineduncertain,thus putting him in dangerof beingreturnedto Turkey,wheretherewasa substantialrisk that he
might be subjected to treatment breaching Art. 3 of the Convention.
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ECtHR 21 Mar. 2024, 14820/, B.S.vTR CE:ECHR:2024:0321JUD001482(
violation of ECHR: 2+3

Violation if the applicant asylumseekerwere to be returnedto Iran without an ex nunc assessmeny the Turkish
authoritiesof her allegedreligious conversionand the consequencearising therefrom.The Turkish authoritieswere
considerechotto haveassessewhetherthe applicanthad sufficientlydemonstratedhat removalto Iran in the contextof
her conversionmeritedassessmentor had theycarried out rigorous scrutiny of her argumentthat shewould facerisk
of ill-treatment.

ECtHR 26 Jan. 2023, 60990/ B.Y.v GR CE:ECHR:2023:0126JUD006099(
violation of ECHR: 3

Ineffectiveinvestigation(violation Art. 3 procedural)into the applicant Turkish nationalOsomplaintsover beingill-
treated by the Greekauthoritiesand over his inability to lodge an asylumapplicationto the Greekauthoritiesbefore
beingremovedo Turkey.No violation of art. 3 (treatment)dueto his allegedill-treatmentby the Greekauthorities;and
no violation of Art. 5(1).

ECtHR 8 Nov. 2005, 13284/( Bader v SE CE:ECHR:2005:1108JUD001328¢
violation of ECHR: 3

Asylumseeketheldto be protectedagainstrefoulementiueto a risk of flagrant denial of fair trial that mightresultin the
deathpenalty; suchtreatmentwould amountto arbitrary deprivationof life in breachof Art 2; deportationof both the
asylum seeker and his family members would therefore give rise to violations of Art 2 and 3.

ECtHR 19 Feb. 1998, 25894/ Bahaddar v NL CE:ECHR:1998:0219JUD002589<«
no violation of ECHR: 3

Although prohibition of ill-treatment containedin Art 3 of Conventionis also absolutein expulsioncases,applicants
invokingthis Art are not dispenseds a matterof coursefrom exhaustingavailableand effectivedomestiacemediesand
normally complying with formal requirements and time-limits laid down by domestic law.

In the instant case applicant failed to comply with time-limit for submitting grounds of appeal (failed to reques
extensionof time-limit even though possibility open to him) no special circumstancesabsolving applicant from
compliance(evenafter time-limit had expiredapplicanthad possibilityto lodgefreshapplicationsto domesticauthorities
either for refugeestatusor for residencepermit on humanitariangrounds)Court notesat no stage during domestic
proceedings was applicant refused interim injunction against expulsion. Thus, no imminent danger of ill-treatme

ECtHR 10 July 2018, 47232/ Basra v BE CE:ECHR:2018:0710JUD004723:
ECHR: 3

An asylumseekerOappealhad beendismissedy the Belgian Council for Alien Law Litigation dueto inadmissibilityof
evidencehe had providedrelating to this affiliation with the Ahmadiyyacommunityin Pakistan.TheBelgiangovernmer
madea unilateral declarationto the Court guaranteeinghat the authoritieswould examinehis newasylumapplication
with a view to redressof the apparentlack of effectiveremedy.Althoughthis declarationdid not clearly recognisea
violation of ECHRart. 13, the Court foundno reasonto doubtits seriousand mandatorynature.Astherewasno longer
anyrisk of expulsionof the applicanton the basisof the contestedappealsdecision,the Court did not find it justified to
pursue the examination of the case. Subsequently, the application was struck out of the list of cases.

ECtHR 24 Feb. 2009, 246/ Ben Khemais v IT CE:ECHR:2009:0224JUD000024¢
violation of ECHR: 3

Violation of Art 3 dueto deportationof the applicantto Tunisia. ODiplomati@ssurances@lleged by the responder
Governmentould not be relied upon. Violation of Art 34 asthe deportationhad beencarried out in spite of an ECtHR
decision issued under Rule 39 of the Rules of Court.

ECtHR 7 Sep. 2023, 37726/ Compaorz v FR CE:ECHR:2023:0907JUD003772¢
violation of ECHR: 3

The case concernedthe extradition of the applicant to Burkina Faso, where he faced criminal prosecutionfor
Oincitemento murderQan investigativgournalist and the threemenaccompanyindiim. The applicantis the brother of
Mr Blaise CompaorZand wasone of his closeadviserswhenhis brother held the office of Presidentof the Republicof
BurkinaFasobetweernl991and 2014,whenhe wasforcedto resignasa resultof a popular uprising. The ECtHRfound
that since,at the time of the presentruling, the domesticauthoritieshad failed to take accountof the new political and
constitutionalcontextin the Staterequestingextradition,andin particular to considerwhetherthe assurancesn which
the decisionsto grant extraditionhad beenbasedremainedbinding on the Burkinabe State it wasnot satisfiedthat the
risk allegedby the applicant of being subjectedto treatmentcontrary to Art. 3 had beenruled out in the extradition
proceedingsat present.Thiswastrue with regard bothto therisk that the applicantmight not be detainedin the ward of
OuagadougotPrison reservedfor public figures and to the risk that he might be sentencedo life imprisonmentin
Burkina Faso without any possibility of release.

ECtHR 5 Feb. 2002, 51564/ Conka v BE CE:ECHR:2002:0205JUD005156¢
violation of ECHR: 13

Thedetentionof rejectedRomaasylumseekerdeforedeportationto Slovakiaconstituteda violation of Art 5. Dueto the
specific circumstancesof the deportationthe prohibition against collective expulsionunder Protocol 4 Art 4 was
violated; the procedurefollowed by the Belgian authoritiesdid not provide an effectiveremedyin accordancewith Art
13, requiring guarantees of suspensive effect.
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ECtHR 20 July 2021, 29447/ D.v BG CE:ECHR:2021:0720JUD002944
violation of ECHR: 3+13

Expulsionof a Turkish journalist who had expressedis fear of ill-treatmentin the contextof the coup dOZtato the
border police, without prior assessment of the risks incurred by him by the Bulgarian authorities.

ECtHR 8 July 2021, 51246/ D.A.v PL CE:ECHR:2021:0708JUD005124¢
violation of ECHR: 3+4 (Prot. 4)

Thecaseconcerngpushback®f Syriannationalsat the Polish-Belarusiarborder. The Polish authoritieshad repeated|y
deniedthemthe possibility of lodging applicationsfor international protection,in breachof Art. 3 of the Convention
Their situationhad not beenreviewedindividually in Poland. Theapplicantscomplainedhat theywould sufferinhumar
anddegradingtreatmentwhensentbackto Belarusand, subsequentlytp Syria; and secondlytheycomplainedaboutthe
treatmentof the applicantsby the Polish authoritiesduring the so-calledOsecond-lineGorder-controlprocedure.The
statementsnadeat the borderwerebluntly disregardedand theyweredeniedthe procedureto which theywere entitled
by law.

TheCourt holdsunanimouslythat therehasbeena violation of Art. 3 on accountof the applicantsbeingdeniedaccesgo
the asylum procedure and exposed to a risk of inhuman and degrading treatment and torture in Syria.
TheCourt alsopointsoutthatit hasalreadyestablishedn ECtHR 23 July 2020,40503/17M.K. a.0.v. Poland that the
decisionsof refusal of entry issuedat the Polish-Belarusianborder checkpointin Terespol,and the return of foreigners
from this border checkpointto Belarus, constitutedOexpulsionQvithin the meaningof Art. 4 of Prot. 4. It has also
determinedhat at the relevanttimein Polandtherewasa wider statepolicy of refusingentryto foreignerscomingfrom
Belarus,regardlessof whethertheywere clearly economiamigrantsor whetherthey expressea fear of persecutionin
their countries of origin, supportedby the statementof governmentalofficials and substantiatedby a number of
independent reports.

With regard to the presentcase,the Court notesthe GovernmentCargumentthat eachtime the applicantspresente:
themselvest the Polish border they had beeninterviewedby the officers of the Border Guard and receivedindividual
decisionconcerningtherefusalto allow thementryinto Poland.However the Court hasalreadyestablishedhat during
this procedurethe officersof the Border Guard disregardedhe applicants@tatementsoncerningtheir wishto apply for
internationalprotection.Consequentlyeventhoughindividual decisionswereissuedwith respecto eachapplicant,they
did not properlyreflectthereasongjivenby the applicantsto justify their fear of persecutionHence theywerenot basec
on a sufficiently individualised examination of the circumstances of the applicantsO cases (see Hirsi Jamaa a.0
In M.K. a.o.v. Poland the Court foundthat therewasa wider statepolicy of not receivingapplicationsfor international
protectionfrom persongpresentinghemselvesat the Polish-Belarusiarborder and of returning thosepersongo Belarus
in violation of domestiandinternationallaw. The Court observeghat the applicants(baSQSNerepart of the samewider
policy, establishedn that judgment.Consequentlythe decisionsissuedin the applicants@asesconstituteda collective
expulsion of aliens within the meaning of Art. 4 of Prot. 4.

ECtHR 26 Apr. 2007, 25389/ Gebremedhin v FR CE:ECHR:2007:0426JUD002538¢
violation of ECHR: 13

Holding that the particular border proceduredeclaring Omanifestlynfounded@sylumapplicationsinadmissible,and
refusingthe asylumseekerentryinto theterritory, wasincompatiblewith Art. 13 takentogetherwith Art.3, emphasisin
that in order to be effective, the domestic remedy must have suspensive effect as of right.

ECtHR 22 Sep. 2022, 18531/ H.K. v HU CE:ECHR:2022:0922JUD0018531
violation of ECHR: 4 (Prot. 4)

Theremovalof the applicantasylumseekethad beenof a collectivenature constitutesa violation of Art. 4 Protocol 4.
Also a violation of Art. 13 ECHR dueto absenceof domesticremedy(ruling is similar to the judgmentECtHR 8 July
2021, 12625/17, Shahzad v. Hungary).

ECtHR 15 Oct. 2024, 13337/ H.T.v DE CE:ECHR:2024:1015JUD0013337
violation of ECHR: 3+5(1)+5(4)

Case also against Greece

Immediateremovalof a Syrianasylumseeketto Greeceundera bilateral administrativearrangementTherehad beena
lack of individualisedrisk assessmerily the Germanauthoritiesand no individual assuranceThe applicantOdetentior
conditions in Greece constituted a violation of art. 3 in its substantive aspect.

No violation of 5(1) by the applicantOdetentionin Greeceuponremovalfrom Germany However therewasa violation
of art. 5(4) due to the limited scopeof review of the legality of his detentionwhich had not included the disputec
conditions of detention.

ECtHR 28 Nov. 2023, 40788/. ILA. v FR CE:ECHR:2023:1128JUD004078¢
violation of ECHR: 3

Interim Measure.The caseis abouta Russiannational of Chechenorigin who arrived in Francein 2007 and whose
extraditionwasrequestedn 2023 by the Russianauthorities. The ECtHR decidedthat an imminentrisk of irreparable
harm could not be ruled out at this stage of the proceedings in the event of the applicantOs removal to Russia.
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ECtHR 2 Feb. 2012, 9152/

. .M. v FR
violation of ECHR: 13
TheCourt thereforeobservedwith regardto the effectivenessf the domestidegal arrangementsas a whole,that while
the remediesf which the applicanthad madeusehad beenavailablein theory,their accessibilityin practice had beer
limited by the automaticregistration of his applicationunderthe fast-trackprocedure the short deadlinesmposedand
the practical and proceduraldifficulties in producingevidence given that he had beenin detentionand applying for
asylum for the first time.

CE:ECHR:2012:0202JUD000915z

ECtHR (GC) 21 Nov. 2019, 47287/ llias & Ahmed v HU CE:ECHR:2019:1121JUD004728
violation of ECHR: 3

The applicant Bangladeshinationals applied for asylumin Hungary upon transiting through Greece,Macedoniaand
Serbia.Theywere placedin the RSszkeransit zonefor 23 daysuntil their asylumapplicationswere rejectedand they
were removed to the Serbian border according to a Government Decree listing Serbia as a Osafe third country(
Pointing at the legal differencebetweerthe removalof asylumseekerdo a third countryandto their countryof origin,
the Court statedthat in the former situationthe mainissueunderart. 3 is whetheror not the individual will haveacces:
to an adequateasylumprocedurein the receivingthird country and, if relevant,to conditionsof detentionand living
conditions compatiblewith art. 3. The questionto be examinedin this casewas therefore whetherthe Hungarian
authorities had fulfilled their procedural duty to assessproperly the conditions for asylum seekersin Serbia by
conductinga thoroughexaminatiorof the accessibilityandreliability of that StateOasylumsystembasedon all relevant
generallyavailableinformationon that systemIn the CourtOsiew, it did not appearthat the Hungarianauthoritieshad
taken sufficient accountof consistentinformation that asylum seekersreturnedto Serbiawould run a real risk of
summaryremovalto North Macedoniaand Greecewheretheywould be subjectedo conditionsincompatiblewith art. 3.
In addition to the insufficient basis for the general presumptionconcerning Serbia as a Osafehird countryOthe
Hungarianauthoritieshad exacerbatedhe risks facing the applicantsby inducingthemto return to Serbiaillegally. The
Court therefore concluded that Hungary had failed to discharge its procedural obligation under art. 3.
Referringto thefindingsof the CPT and of the SpecialRepresentativef the SecretaryGeneralof the Council of Europe
and to the shortnesf the period spentthere by the applicants,the Court consideredhat the conditionsin the RSszke
transit zone had not reached the minimum level of severity required to constitute inhuman treatment under art. .
In contrastto the Chamberjudgment(14 March 2017),the Grand Chamberconsideredhe applicantsnot to havebeer
deprivedof their liberty within the meaningof art. 5. Their complaintsunderthis provisionwere thereforerejectedas
inadmissible.

ECtHR 6 Feb. 2024, 80206/ JA &AA VTR CE:ECHR:2024:0206JUD008020¢
violation of ECHR: 2+3

Theapplicantsare Iragi asylumseekersTherewasno freshexnuncassessmenty the Turkishauthoritiesof their claims
to be at risk of death or ill-treatment. The assessmentonductedby the Turkish authorities did not satisfy the
requirements under arts. 2 and 3.

ECtHR 11 July 2000, 40035/! Jabariv TR CE:ECHR:2000:0711JUD004003%
violation of ECHR: 3

Giventhe irreversible nature of the harm that might occur if the risk of torture or ill-treatment materialisedand the
importancewhichit attachego Art 3, the notion of an effectiveremedyunderArt 13 requiresindependenandrigorous
scrutiny of a claim that there exist substantial grounds for fearing a real risk of treatment contrary to Art 3.

ECtHR 14 June 2022, 28774, K.N. v UK CE:ECHR:2022:0614JUD002877+
violation of ECHR: 3
Interim Measure

On 13 April 2022 the UK Governmententeredinto a Memorandumof Understandingwith the Governmentof the
Republicof Rwandafor an asylumpartnershiparrangementUnderthat arrangementasylumseekersvhoseclaimswere
not being considered by the UK could be relocated to Rwanda.

Theapplicant,an Iragi national, left Iraq in April 2022,travelledto Turkeyand thenacrossEuropebeforecrossingthe
EnglishChannelby boat. Alleging that he wasin dangerin Iraq, he claimedasylumuponarrival in the UK on 17 May
2022.0n 6 June 2022 K.N. was notified that his asylumclaim had beendeemednadmissible.He was servedwith
removaldirectionsto Rwandafor 14 June2022. The High Court refusedto grant the applicantOsequestfor interim
relief, either by preventingthe relocationof all asylumseekerso Rwandaunderthe asylumpartnershipagreemenor by
preventing the applicantOs removal there. The Supreme Court refused permission to appeal on 14 June 2022.
The ECtHR decided:

Ointhe interestsof the partiesand the proper conductof the proceedingseforeit, to indicateto the Governmenbf the
United Kingdom,under Rule 39, that the applicant shouldnot be removeduntil the expiry of a period of three week:
following the deliveryof the final domestiadecisionin the ongoingjudicial reviewproceedingsThepartiesare therefore
required to notify the Court immediatelyof the delivery of that final domesticdecision.The Court had regard to the
concernsidentified in the material beforeit, in particular by the United Nations High Commissionerfor Refugee
(UNHCR),that asylum-seekersansferredfrom the United Kingdomto Rwandawill not haveaccesgo fair and efficient
proceduredor the determinatiorof refugeestatusas well asthe finding by the High Court that the questionwhetherthe
decisionto treat Rwandaas a safethird countrywas irrational or basedon insufficientenquiry gaverise to Oseriou:
triable issuesOIn light of the resultingrisk of treatmentcontraryto the applicantO€onventiorrights aswell asthe fact
that Rwandais outsidethe Conventionlegal space(and is thereforenot boundby the EuropeanConventionon Humar
Rights)and the absenceof any legally enforceablemechanisnfor the applicantOseturn to the United Kingdomin the
eventof a successfuineritschallengebeforethe domestiacourts, the Court hasdecidedto grant this interim measureo
prevent the applicantOs removal until the domestic courts have had the opportunity to first consider those issue
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ECtHR 18 Jan. 2024, 82479 K.P.v HU CE:ECHR:2024:0118JUD008247¢
violation of ECHR: 4 (Prot. 4)+13

In the presentcasethe removalof the applicantwascarried out by meansof the sameprocedureasin the Shahzadase
(ECtHR8 July 2021,12625/17).in particular withoutany decisionor examinationof his situation. The Governmentlid
not put forward any argumentdemonstratinghat at the time of the applicantOsemovalthe procedurefor legal entry
available to him had been effective. The Court therefore cannot but conclude that his removal was collective in

ECtHR 12 Jan. 2017, 12552/ Kebe a.o0. v UA CE:ECHR:2017:0112JUD001255:
violation of ECHR: 3

The applicantEritrean national had arrived in Ukraine as a stowawayon board a commercialvesselflying the flag of
Malta. Whilethe respondengovernmentlisputedto haveexercisedurisdiction whenrefusinghim entrywhile hewason
board the ship, the Court held that the border control carried out by the Ukrainian authoritieshad broughthim within
UkraineOgurisdiction insofar as the matter concernedhis possibleentry to Ukraine and the exerciseof related ECHR
rights and freedoms.

Asthe applicantOslaim underart. 3 wasarguablefor the purposef art. 13, the Ukrainian authoritieshad beenundetr
an obligation to furnish effectiveguaranteego protecthim againstarbitrary removal,directly or indirectly, backto his
country of origin. In such cases.the effectivenessf a remedyimperativelyrequires close,independentind rigorous
scrutiny, as well as a particularly promptresponseln addition, art. 13 requiresaccessto a remedywith automatic
suspensiveffect. The Court consideredthe information providedsufficientto demonstratehat the authoritieswere or
shouldhave beenaware that the applicantwas an asylumseeker.He had, however,not had a realistic and practical
opportunityto submitan asylumapplication, and any domesticappeal would not have had an automaticsuspensiv
effect.Asit wasonly after the CourtOdndication of interim measuresinderRule39 that the applicantwasgrantedleave
to enter Ukraine and lodge his asylumapplication, he had not beenaffordedan effectivedomesticremedy.Therefore
there had been a violation of art. 13 in conjunction with art. 3.

ECtHR 15 May 2012, 33809/ Labsi v SK CE:ECHR:2012:0515JUD003380¢
violation of ECHR: 3+13

An Algerianman,convictedn Franceof preparinga terrorist act, and convictedn his absencen Algeria of membershi
of a terrorist organisation had beenexpelledto Algeria uponrejectionof his asylumrequestin Slovakia.On the basisof
the existinginformationaboutthe situationin Algeria for personssuspecteaf terrorist activities, the Court foundthat
therehadbeensubstantiagroundsfor believingthat hefaceda real risk of beingexposedo treatmentcontraryto Art. 3.
The respondinggovernmentOisvocation of the security risk representecby the applicant was dismisseddue to the
absoluteguaranteeunderArt. 3. Assurancegivenby the Algerian authoritiesconcerningthe applicantOeatmentupon
return to Algeria werefoundto be of a generalnature,and theyhad proveninsufficientsincethe requestfor a visit by a
Slovakofficial to the applicant,heldin detentionuponreturn, had not beenfollowed. TheapplicantOsxpulsiononly one
working day after the SlovakSupremeCourtOgudgment,upholdingthe dismissalof his asylumrequest,had effectively
preventechim from attemptingredressby a complaintto the SlovakConstitutionalCourt. Expulsionof the applicantin
disregardof an interim measureissuedby the Court under Rule 39, preventingthe Court from properly examininghis
complaintsand from protecting him againsttreatmentcontrary to Art. 3, was a violation of the right to individual
application under Art. 34.

ECtHR 8 Oct. 2024, 39090/ M.A. & Z.R. v CY CE:ECHR:2024:1008JUD003909(
violation of ECHR: 3+4 (Prot. 4)

TheCypriot authorities@eturnedtwo Syrianasylumseekergo Lebanonwithout processingheir asylumclaims,without
conductingan assessmerf their risk of lack of accesgo an asylumprocedurein Lebanonor theliving conditionsthere,
and with no examination of their personal circumstances, hence by way of collective expulsion.

ECtHR 11 Dec. 2018, 59793/ M.A.a.0.vLT CE:ECHR:2018:1211JUD005979:
violation of ECHR: 3+13

TheapplicantRussianfamily (with five children), originating from Chechnyawho on three occasionsn April and May
2017 attemptedo seekasylumat the Lithuanianborder, but were eachtime refusedby Lithuanianborder guardsand
removedto Belarus.On the first occasionthe applicantshad written the word Oazul@® Cyrillic lettersin the formson
whichtheywererequestedo signthe rejectiondecisionsOn the third occasiontheyhad submittedwritten applications
for asylum to the border guards, but were again returned to Belarus.

The Court was satisfiedthat the applicantshad submittedasylumapplications,either orally or in writing, at the border
on the threeoccasionsand foundthat the border guardshad not forwardedtheseapplicationsto a competentuthority
for examinatioras requiredby domestidaw. Theborder guardshad also neitherattemptedo clarify thereasonbif not
seekingasylumbfor the applicants@resenceat the borderwithout valid travel documentsnor madeany assessmenf
whetherit was safeto return the applicantsto Belaruswhich cannotbe considereda safethird country for Checher
asylumseekersTherehadthereforenot beenany effectivemeasuresigainstthe arbitrary removalof the applicants,and
the failure to allow themto submitasylumapplicationsand their removalin the absenceof any examinationof their
claimsamountedo a violation of art. 3. Giventhat appealsbeforethe Lithuanianadministrativecourtshad no automatic
suspensive effect, it was not considered an effective remedy, hence art. 13 was violated as well.
Threejudgesexpressed dissentingopinion, partly suggestinga distinction betweenrefusal of entry and expulsion
partly concerning the assessment of the facts of the case.
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ECtHR 29 Mar. 2022, 25564/, M.A. a.0.v LV CE:ECHR:2022:0329JUD002556¢«
ECHR: 3

TheECtHRdeclaredthis complaintmanifestlyill-foundedand henceinadmissibleasthe Court held the applicantsnot to

have provided prima facie evidenceof having applied for asylumat the border to Latvia before being returned to

Belarus.

The applicantspreviouslylived in ChechnyaTheir requestshave previouslybeenexaminedn ECtHR 11 Dec. 2018,

59793/17 and ECtHR 23 July 2020, 40503/17.

ECtHR 27 Oct. 2020, 19656/ M.A. v BE CE:ECHR:2020:1027JUD001965¢
violation of ECHR: 3

Thecaseconcernedhe applicantOsemovalto Sudanby the Belgianauthoritiesin spiteof a court decisionorderingthe
suspensiorof the measure.The Court found in particular that on accountof procedural defectsattributable to the
Belgian authorities prior to the applicantOgemoval to Sudan,he had been preventedfrom pursuing the asylurr
applicationthat he hadlodgedin Belgiumand the Belgianauthoritieshad not sufficientlyassessethereal risksthat he
facedin Sudanln addition, by deportingthe applicantin spiteof the court order to suspendhe measurethe authorities
had rendered ineffective the applicantOs successful appeal.

ECtHR 5 July 2022, 20351/ M.B. & R.A.VES CE:ECHR:2022:0705JUD0020351
no violation of ECHR: 3
inadmissible

Applicationis rejectedas inadmissibleas it wasconsideredmanifestlyunfoundedseesimilarities with: ECtHR 13 Feb.
2020, 8675/15N.D. & N.T. v. Spain

ECtHR 19 Sep. 2024, 60778/ M.D. a.0. v HU CE:ECHR:2024:0919JUD006077¢
violation of ECHR: 4 (Prot. 4)

TheHungarianauthoritieshad removeda family of Afghanasylumseekergrom the R3szkdransit zoneto Serbiawithout
affording thema genuineand effectivepossibility of submittingargumentsagainsttheir expulsionto Serbiaor of having
any such arguments appropriately examined by the authorities.

ECtHR 6 June 2013, 50094/ M.E. v FR CE:ECHR:2013:0606JUD005009«
no violation of ECHR: 13

Theapplicantwasan Egyptianbelongingto the Coptic Christian communityin his countryof origin wherehe had beer
exposedto a number of attacksdue to his religious belief. His reports of theseincidentsto the police had beer
unsuccessfuhndbeforeleavingEgyptin 2007hewasaccusef proselytizingfor whichhewassentencedh absentiato
3 years of imprisonment.

The ECtHR referred to reports on numerousinstancesof violenceand other persecutionagainst Coptic Christiansin
Egyptin 2010-11,andon reluctanceof Egyptianauthoritiesto prosecutehe perpetratorsandfoundno evidencehat the
situation had improved. The Court found strong evidencethat the applicant would be a potential prime target for
persecutiorand violenceas a convictedproselytizer whetherfree or imprisoned,and pointedto the seriousdoubtabout
on the applicantOsbility to receiveadequateprotectionfrom the Egyptianauthorities. Given his backgroundand the
situation of Coptic Christiansin Egypt, Art. 3 would be violated in caseof enforcemenbf the decisionto deportthe
applicant. Contrary to the judgmentin I.M. v. France (2 February 2012, 9152/09),the ECtHR did not considerthe
examination of this case in the French Ofast-track® asylum procedure incompatible with Art. 13.

ECtHR 25 June 2020, 40503, M.K. a.0. v PL CE:ECHR:2020:0625JUD004050%
violation of ECHR: 3+13

referral to Grand Chamber rejected on 14 Dec. 2020

joined cases: 40503/17, 40503/17 + 42902/17 + 43643/17

The applicantsare Russiannationals of Chechenorigin. In 2017 they presentedthemselvesat border checkpoint
(Terespoland Czeremca-Polowceat the Polish-Belarussiarborder on severaloccasions.Theyallege that eachtime
theywishedto lodgeasylumapplications but weredeniedthat opportunityby the border guards,whorefusedthementry
and removedthemto Belarus,eventhoughthe applicantshad allegedthat theywould not haveaccesgo an adequatt
asylumprocedurein Belarus and that they would face torture or other forms of inhumanor degradingtreatmentif
returnedto the RussianFederation(Chechnya)Accordingto the recordsof the border guards,the applicantshad not
expressed wish to lodge asylumapplications,whereasnumerouseports by national humanrights institutions,NGOs
and the media stated that the border guards routinely refusedto receive asylum applications. In respectof the
applications the Court indicatedinterim measuresNeverthelesghe applicantswerereturnedto Belarus.Thereafterthe
applicantsarrived at the border checkpointsn further occasionsput wereagainturnedaway.In respectof someof the
applicants, their asylumapplicationswere eventuallyreceivedby the Polish authorities and they were placedin a
reception centre.

The Polish authorities, by failing to allow the applicantsto remainon Polish territory pendingthe examinationof their
applications,had knowinglyexposedhemto a seriousrisk of chain-refoulemenand treatmentprohibitedby Art. 3. The
decisionsrefusing entry into Poland constitutedalso a collective expulsionof aliens, violating art. 4 Protocol 4. The
Court also held, also unanimously that there had beena violation of Art. 13 due to the absenceof a remedywith
automatic suspensive effect.
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! ECtHR (GC) 5 May 2020, 3599/ M.N. a.o. v BE CE:ECHR:2020:0505JUD000359¢

* ECHR: 3

* See also CJEU 7 Mar 2017, C-638/16

* Theapplicants,Syriannationalswho lived in Aleppo,travelledto Lebanonfrom wheretheyappliedin August2016to
the Belgian Embassyin Beirut for short-stayso-called OhumanitarianQvisas, indicating that they intendedto claim
asylumon arrival in Belgium.Theapplicationwastransferredto the BelgianAliens Office, which held that this intention
placedtheir application outsidethe scopeof the provisionrelied on (Visa Code). Thus,the casefell solely within the
scope of national law. Subsequently, their visa were denied.
Theissueat stakebeforethe ECtHR concernghe questionwhetherthe applicantswould fall within the (extraterritorial)
jurisdiction of Belgium within the meaningof Art. 1 ECHR. The ECtHR ruled that this was not the case,thus the
complaint under Art. 3 is inadmissable.

! ECtHR 11 June 2020, 17189, M.S. v SK CE:ECHR:2020:0611JUD001718¢
* violation of ECHR: 3

* Theapplicant,an Afghannational and allegedlya minor, wasarrestedby the Slovakianauthoritiesafter he had crossec
illegally the borderfrom Ukraine. He statedto the Slovakianauthoritiesthat he wasnot requestingasylumin Slovakia
Subsequentlyhe wasreturnedto Ukraine, wherehe was detainedpendingexpulsionto Afghanistan After 5 monthshe
wasable to file an asylumapplication,which wasrejectedtwo weekdlater by the Ukrainian authorities.As a resulthe
was expelled to Kabul in Afghanistan.

The ECtHRruled that it is unableto establishto the required standardof proof that the applicant broughtany of his
personal concernsas to the risk of return to Ukraine or Afghanistanto the attention of the Slovakianauthorities
Thereforno breachof Art. 3 by Slovakia. Subsequentlythe ECtHR notesthat, with respectto Ukraine, the central
questionto be answereds not whetherthe applicantfaceda real risk of ill-treatmentin Afghanistanput whetherbefore
returning him there,the Ukrainian authoritiescarried out an adequateassessmermf his claim that hewouldbe at sucha
risk. TheUkrainian RegionalMigration Servicedid not explicitly discusghe questiorwhetherthe applicantwouldfacea
risk of treatmentcontrary to Articles 2 and 3 if returned to Afghanistan,which is the only pertinent questionthe
authorities were expected to ask under the Convention. Thus, there has been a procedural violation of Art. 3 by

! ECtHR 5 July 2018, 45196/ Medjaouri v FR CE:ECHR:2018:0705JUD004519¢

* no violation of ECHR: 3

* TheAlgerian applicanthad beenexpelledin 1997 and againin 2006.As a diabeticsufferingfrom a heart condition, he
complainedthat deportation would have serious consequenceslue to his inability to obtain the required medica
supervisionand treatmentin Algeria. The Court noted,however that the non-executedleportationorder would haveto
bereplacedby a neworder basedon a freshexaminatiorof the applicantOsituation,and that he had beenissuedwith a
temporaryresidencepermit. It thereforeconsideredthat he ran no proximateor imminentrisk of beingremovedfrom
France and could not therefore claim to be a victim under arts. 3 and 8.

! ECtHR 6 June 2013, 2283/ Mohammed v AT CE:ECHR:2013:0606JUD000228=
* no violation of ECHR: 3

* TheapplicantSudanesasylumseekerarrived in Austriavia Greeceand Hungary.The Austrianauthoritiesrejectedthe
applicationand orderedhis transferto Hungary underthe Dublin Regulation. Whenplacedin detentionwith a view to
his forcedtransferalmosta year later, he lodgeda secondasylumapplication which did not havesuspensiveffectin
relation to the transfer order. B R B
TheECtHRconsideredhe applicantOmnitial claim againstthe Dublin transferarguable,dueto the Oalarminghature @f
reports publishedin 2011-12in respectof Hungary as a country of asylumand in particular as regards Dublin
transferees His secondapplication for asylumin Austria could therefore not prima facie be consideredabusively
repetitiveor entirely manifestlyunfoundedIn the specificcircumstance®f the case,the applicanthad beendeprivedof
defacto protectionagainstforcedtransferand of a meaningfulkubstantiveexaminatiorof his arguableclaim concerning
thesituationof asylumseekersn Hungary.Accordingly,Art. 13in conjunctionwith Art. 3 hadbeenviolated.Despitethe
initially arguableclaim againstthe Dublin transferto Hungary,the Court notedthe subsequeniegislativeamendment
and the introduction of additional legal guaranteesconcerningdetentionof asylumseekersand their accessto basic
facilities. The applicantwould thereforeno longer be at a real and individual risk of being subjectedto treatmentin
violation of Art. 3 upon transfer to Hungary under the Dublin Regulation.

! ECtHR 26 July 2005, 38885/ N. v Fl CE:ECHR:2005:0726JUD003888E

* violation of ECHR: 3

* Asylumseekerheld to be protectedagainstrefoulementunder Art. 3, despitethe Finnish authorities@loubtsabout his
identity, origin, and credibility; two delegatesf the Court were sentto take oral evidencefrom the applicant, his wife
and a Finnish senior official; while retaining doubtsabout his credibility on somepoints, the Court found that the
applicantOaccountson the wholehad to be consideredsufficientlyconsistentnd credible; deportationwould therefore
be in breach of Art. 3.
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ECtHR (GC) 13 Feb. 2020, 8675/ N.D. & N.TVES CE:ECHR:2020:0213JUD000867¢
no violation of ECHR: 13

First Chamber decided on 3 Oct. 2017

joined cases: 8675/15, 8697/15

Seefor the facts,the CourtOgudgmentof 3 Oct. 2017.Contrary to the judgmentof the Court, the Grand Chamberholds
no violation of Art. 4 of the 4th Protocol on collectiveexpulsion.The Court considerecthat the applicantshad placec
themselvein an unlawful situationwhentheyhad deliberatelyattemptedo enter Spainby crossingthe Melilla border
protectionstructuresas part of a large group and at an unauthorisedocation, taking advantageof the groupOgarge
numbersand usingforce. Theyhad thus chosennot to usethe legal procedureg(to apply for asylum)which existedin
order to enter Spanishterritory lawfully. Consequentlythe Court consideredthat the lack of individual remova
decisionscould be attributedto the fact that the applicantsb assumingthat they had wishedto assertrights underthe
Conventionb had not madeuse of the official entry proceduresexistingfor that purpose,and that it had thus beena
consequence of their own conduct.

In sofar asit hadfoundthat the lack of an individualisedprocedurefor their removalhad beenthe consequencef the
applicants@wn conduct,the Court could not hold the respondentStateresponsiblefor the lack of a legal remedyin
Melilla enabling them to challenge that removal.

ECtHR 15 Sep. 2022, 18603/ O.M. &D.S.vUA CE:ECHR:2022:0915JUD001860:
violation of ECHR: 3

The ECtHR finds it establishedthat in the presentcasethe border control authorities of Ukraine removedthe first
applicant from Ukraine without examiningher claim that she neededinternational protectionin connectionwith the
alleged risk of ill-treatment in Kyrgyzstan.

Sinceshewasremovecdotto Kyrgyzstanbutto a third countryb Georgiabit falls to be decidedwhetherthe Ukrainian
authoritiesexaminedhoroughlywhetherGeorgiaOasylumprocedureaffordedsufficientguaranteego avoid her being
removeddirectly or indirectly, to Kyrgyzstanwithout a proper evaluationof any risks she might havefacedfrom the
standpoinf Art. 3 of the ConventionSuchassessmerttadto be conductedy the Ukrainian authoritiesout of their own
motionand on the basisof all relevantand up-to-dateinformation(seealso: ECtHR(GC) 21 Nov.2019,47287/15 |lias
and Ahmed).Thereis nothingin the presentcaseto suggesthat the Ukrainian authoritiesconductecany assessmernb
that effect when removing the first applicant to Georgia.

ECtHR 20 Dec. 2022, 37241/ S.H.vMT CE:ECHR:2022:1220JUD0037241
violation of ECHR: 3+13

TheMalteseauthoritieshad not properly assessethe applicantOslaim to be at risk, as a journalist havingreportedon
electoralirregularities in Bangladeshielections,in casehe would be returnedto BangladeshIn addition, there would
thereforebe a violation of ECHRart. 3 shouldthe applicantbe returnedto Bangladestwithouta freshassessmerf his
application for international protection.

ECtHR (GC) 19 Mar. 2015, 70055/ S.J.vBE CE:ECHR:2015:0319JUD007005¢
no violation of ECHR: 13

Theapplicantwasa Nigerianwoman,diagnosedvith HIV, whowasto be returnedwith her threechildren uponrefusal
of her requestfor asylumin Belgium.The casewas (on 27 Feb. 2014) referredto the Grand Chamberresultingin a
friendly settlemenbf the case,implying that the residencestatusof the applicantand her children would be regularisec
immediatelyand unconditionally.Noting that theyhad beenissuedwith residencepermitsgranting themindefinite leave
to remain in Belgium.

ECtHR 12 Oct. 2023, 56417/ S.S.a.0.vHU CE:ECHR:2023:1012JUD0056417
violation of ECHR: 4 (Prot. 4)+3

The applicantsare two families from Yemenand Afghanistan.They arrived on the international airport in Budapes
where they were arrestedas they had beenusing counterfeitdiplomatic travel documentsTheir subsequenasylun
application,howevercould only be submittedn the transit zonebetweerHungaryand Serbia.In fact, theywereforced
to enter Serbia.Severalmonthslater, they could lodge a asylumrequestin Austria, wherethey were grantedrefugee
status.

The ECtHR hasestablishedn the contextof Art. 4 of Prot. 4 that the Hungarian authoritiesremovedthe applicantsto
Serbia,insteadof facilitating the applicants@ccesgo the asylumprocedureby forwarding their requestsor asylumto
the competent authorities and allowing them to stay in Hungary until such requests were decided.

The ECtHRemphasisethat, from the perspectiveof Art. 3, a ContractingStatecannotdenyan asylum-seekeaccesdo
its territory or removehim or her, evenon the assumptiorthat that personmight be able to return throughsomeother
meansof entry, without a proper evaluationof the risks that sucha denial or removalmight havefor his or her rights
protected under that provision.

ECtHR 7 July 2022, 5418/: Safia.o. v GR CE:ECHR:2022:0707JUD000541¢
violation of ECHR: 3+2

Ineffectiveinvestigationof the circumstance# whicha boatcarrying foreign nationalshad sunk(Art. 2 procedural)and
a failure by the Greekauthoritiesto do all that could reasonablybe expectedf themto providethe applicantsandtheir
relativeswith the requiredlevel of protection(Art. 2 obligation). Also the ECtHR concludedthat therewasa degrading
treatment of 12 of the applicants who, after the boat had sunk, had been subjected to body searches (art. 3).
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! ECtHR 25 Apr. 2013, 71386/ Savriddin v RU CE:ECHR:2013:0425JUD007138¢€
* violation of ECHR: 3+5(4)+34

* Theapplicant,a national of Tajikistanhavingbeengrantedtemporaryasylumin Russiahad beenabductedn Moscow
by a group of men,detainedin a mini-vanfor oneor two daysandtortured, and thentakento the airport from wherehe
was flown to Tajikistan without going through normal border formalities or security checks.In Tajikistan he had
allegedly beendetained,severelyill-treated by the police, and sentencedo 26 yearsOmprisonmentfor a numberof
offences.

Basedon consistentreports about the widespreadand systematicuse of torture in Tajikistan, and the applicantC
involvementn an organisationregardedasterrorist by the Tajik authorities,the Court concludedhat his forcible return
to Tajikistan had exposechim to a real risk of treatmentin breachof Art. 3. Due to the Russianauthorities@ailure to
take preventivemeasuresgainstthe real and imminentrisk of torture andill-treatmentcausedby his forcible transfer,
Russiahadviolatedits positiveobligationsto protecthim from treatmentcontraryto art. 3. Additionalviolationsof art. 3
resulted from the lack of effective investigation into the incident, and the involvement of State officials in the ope
Art. 34 had beenviolatedby thefact that the applicanthad beenforcibly transferredto Tajikistanby way of an operatior
in which Stateofficials had beeninvolved,in spite of an interim measurendicatedby the ECtHR under Rule 39 of the
Court®s Rules of Procedure.

Pursuantto ECHR Art. 46, the Court indicatedvarious measurego be takenby Russiain order to end the violation
found and makereparationfor its consequencesn addition, the Statewasrequired under Art. 46 to take measurego
resolvethe recurrent problemof blatant circumventionof the domesticlegal mechanismsn extradition matters,and
ensureémmediateand effectiveprotectionagainstunlawfulkidnappingandirregular removalfrom theterritory andfrom
thejurisdiction of Russiancourts.In this connectionthe Court onceagain statedthat suchoperationsconductecdutside
the ordinary legal system are contrary to the rule of law and the values protected by the ECHR.

! ECtHR 8 July 2021, 12625/ Shahzad #1 v HU CE:ECHR:2021:0708JUD001262¢
* violation of ECHR: 13+4 (Prot. 4)
* In August2016a group of twelvePakistaninationalsenteredHungaryirregularly by cutting a hole in the borderfence

betweerHungaryand Serbia.Theywalkedfor severalhoursbeforerestingin a cornfieldwheretheywereinterceptecy
Hungarian police officers and subjectedto the Oapprehensiomand escortOmeasureunder section5(1a) of the State
BordersAct. Theyweretransportedn a vanto the nearestborderfenceandthenescortedy officersthroughthe gateto
the externalside of the fenceinto Serbia.The applicant,who had beeninjured, wentto a receptioncentrein Subotica
Serbia, and from there was taken to a nearby hospital.

Having regard thus to the limited accessto the transit zonesand lack of any formal procedureaccompaniedby
appropriatesafeguardgjoverningthe admissionof individual migrantsin suchcircumstancesthe respondenttatehad
failed to securethe applicanteffectivemeansof legal entry. Consequentlythe lack of an individual expulsiondecisior
could not be attributedto the applicantOswn conduct.In conclusionn view of thefact that the authoritieshad remove
the applicantwithout identifying him and examininghis situationand, havingregard to the lack of effectiveaccessto
means of legal entry, his removal had been of a collective nature.

! ECtHR 4 Apr. 2024, 54029/ Sherov a.o. v PL CE:ECHR:2024:0404JUD005402¢

* violation of ECHR: 3+13+4 (Prot. 4)

* joined cases: 54029/17, 4117/17, 54128/17, 54255/17

* Violation of the ECHRby the refusalof entryat the applicants@epeatedattemptso enterPoland. The ECtHR concludec
that the decisionsrefusing the applicantsCGentry into Poland were not takenwith proper regard to their individual
situation and were part of a wider policy of not receiving applications for international protection from person:
presentinghemselveat the Polish Ukrainian borderand of returning thosepersongo Ukraine, in violation of domestic
and international law.

! ECtHR 2 Oct. 2012, 33210/ Singh v BE CE:ECHR:2012:1002JUD003321(

* violation of ECHR: 3+13

* Havingarrived on a flight from Moscow the applicantsappliedfor asylumbut wererefusedentryinto Belgium,andtheir
applicationsfor asylumwere rejectedas the Belgian authorities did not acceptthe applicantsClaim to be Afghar
nationals,membersf the Sikhminority in Afghanistanput rather Indian nationals. The Court consideredhe claim to
therisk of chainrefoulemento Afghanistaras Oarguablesa that the examinatiorby the Belgianauthoritieswould have
to comply with the requirements of ECHR art. 13, including close and rigorous scrutiny and automatic suspensi'
In thelight of theserequirementsthe examinatiorof the applicants@sylumcasewasheld to beinsufficient,sinceneither
thefirst instancenor the appealsboard had soughtto verify the authenticityof the documentpresentedy the applicants
with a view to assessing their possible risk of ill-treatment in case of deportation.
In that connectionthe Court notedthat the Belgian authoritieshad dismissedcopiesof protectiondocumentsssuedby
UNHCRin New Delhi, pertinentto the protectionrequest,althoughthesedocumentgould easily havebeenverified by
contactingUNHCR. The examinatiorthereforedid not fulfil the requirementbf closeand rigorous scrutiny,constituting
a violation of ECHR Art. 13 taken together with Art. 3.

! ECtHR 20 Sep. 2007, 45223/ Sultani v FR CE:ECHR:2007:0920JUD004522%
* no violation of ECHR: 3
* Finding no violation of Art. 3, despitethe applicantOsomplaint that the most recent asylum decision within an

acceleratedprocedurehad not beenbasedon an effectiveindividual examination;the Court emphasisedhat the first
decisionhad beenmadewithin the normalasylumprocedurejnvolvingfull examinatiorin two instancesandheldthisto
justify the limited duration of the secondexaminationwhich had aimedto verify whetherany newgroundscould change
the previousrejection; in addition, the latter decisionhad beenreviewedby administrativecourts at two levels; the
applicanthad not broughtforward elementsoncerninghis personalsituationin the countryof origin, nor sufficientto
consider him as belonging to a minority group under particular threat.
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ECtHR 22 Sep. 2022, 41764/ T.Z.a.0.vPL CE:ECHR:2022:0922JUD004176<
violation of ECHR: 4 (Prot. 4)+3

Collectiveremovalfrom Polandto Belarusthat had exposedhe applicantsto seriousrisk of chainrefoulemenaswell as
treatmentprohibited by art. 3. Also violation of ECHR art. 13 (ruling similar to the judgmentECtHR 23 July 2020,
40503/17, M.K. a.o. v. Poland).

ECtHR 15 Dec. 2022, 64050/ W.A. a.0. vHU CE:ECHR:2022:1215JUD006405(
violation of ECHR: 3

Violation of Art. 3 due to the applicant Syrian nationalsGremoval to Serbiafollowing the rejection of their asylur
requestsasinadmissibleas Serbiawasconsideredy the Hungarianauthoritiesas a Osaf¢hird countryORuling similar
to thejudgmentECtHR 21 Novembe019,47287/15 Jlias & Ahmedv. Hungary. Thiscasewasdecidedoy a Committet
of 3 judges.

ECtHR 17 Jan. 2012, 12294 Zontul v GR CE:ECHR:2012:0117JUD001229¢
violation of ECHR: 3

Theapplicantwasan irregular migrantcomplainingthat he had beenrapedwith a truncheonby oneof the Greekcoast
guard officers supervisinghim in a detentioncentreuponinterceptionof the boat on which he and 164 other migrants
attemptedo go from Turkeyto Italy. Dueto its cruelty and intentional nature,the Court consideredsuchtreatmentas
amountingto an act of torture under ECHR Art. 3. Giventhe seriousnessf the treatment the penaltyimposedon the
perpetratorba suspendederm of six monthsimprisonmenthat wascommutedo a fine Bwasconsideredo bein clear
lack of proportion. An additional violation of ECHRArt. 3 stemmedrom the Greekauthorities(@roceduralhandling of
the case that had prevented the applicant from exercising his rights to claim damages at the criminal proceedin

2.3.4 CtAT Views on Asylum Procedure

CtAT 8 July 2011, CAT/C/46/D/379/20( Bakatu-Bia v SE
violation of CAT: 3

TheCommitteeobserveghat, accordingto the Secondoint report of severlnited Nationsexpertson the situationin the
DemocraticRepublicof the Congo(2010) and the Reportof the United NationsHigh Commissionefor HumanRights
andthe activitiesof her Office in the DemocraticRepublicof the Congo(2010)on the generalhumanrights situationin
the DemocraticRepublicof the Congo, serioushumanrights violations, including violenceagainstwomen,rape and
gangrape by armedforces,rebel groupsand civilians, continuedto take place throughoutthe countryand not only in
areasaffectedoy armedconflict. Furthermore,in a recentreport, the High Commissionefor HumanRightsstressedhat
sexualviolencein DRC remainsa matter of seriousconcern,particularly in conflict-torn areas,and despiteefforts by
authoritiesto combatit, this phenomenois still widespreadand particularly affectsthousandf womenand children.
TheCommitteealso notesthat the Secretary-Generah his reportof 17 January2011,while acknowledginga numberof
positive developmentsn DRC, expressechis concernabout the high levels of insecurity, violenceand humanrights
abuses faced by the population.

CtAT 8 July 2011, CAT/C/46/D/379/20( Bakatu-Bia v SE
violation of CAT: 3

TheCommitteeobserveghat, accordingto the Secondoint report of severlUnited Nationsexpertson the situationin the
DemocraticRepublicof the Congo(2010) and the Reportof the United NationsHigh Commissionefor HumanRights
andthe activitiesof her Office in the DemocraticRepublicof the Congo(2010)on the generalhumanrights situationin
the DemocraticRepublicof the Congo, serioushumanrights violations, including violenceagainstwomen,rape and
gangrape by armedforces,rebel groupsand civilians, continuedto take place throughoutthe countryand not only in
areasaffectedby armedconflict. Furthermore,in a recentreport, the High Commissionefor HumanRightsstressedhat
sexualviolencein DRC remainsa matter of seriousconcern,particularly in conflict-torn areas,and despiteefforts by
authoritiesto combatit, this phenomenois still widespreadand particularly affectsthousandof womenand children.
TheCommitteeaalso notesthat the Secretary-Generah his report of 17 January2011,while acknowledginga numberof
positive developmentsn DRC, expressechis concernabout the high levels of insecurity, violenceand humanrights
abuses faced by the population.

CtAT 1 June 2012, CAT/C/48/D/343/2C Kalonzo

violation of CAT: 3

TheCommitteaalsotakesnoteof the StatepartyOseferenceo reportsdating from 2007and 2008that mentionfew case
of thetorture of UPDS membersr Lubafrom Kasae.In this regard, the Committeds of the view that, evenif casesof
torture are rare, therisk of beingsubjectedo torture continuesto existfor the complainantasheis the sonof a UDPS
leader,is a Lubafrom Kasasand has already beenthe victim of violenceduring his detentionin Kinshasain 2002.In
addition, the Committeeconsidershat the StatepartyOsrgumenthat the complainantcouldresettlein Kinshasawhere
the Luba do not seemto be threatenedby violence(as they are in the Katangaregion), doesnot entirely removethe
personaldangerfor the complainantin this regard,the Committegecallsthat, in accordancewith its jurisprudencethe
notion of OlocaldangerOdoesnot provide for measurablecriteria and is not sufficientto entirely dispel the persona
danger of being tortured.

The CommitteeagainstTorture concludegthat the complainanthas establishedhat he would run a real, personaland
foreseeable risk of being subjected to torture if he were to be returned to the Democratic Republic of the Congc
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2.3.5: Asylum Procedure: JurisprudencetAT View:

CtAT 5 Nov. 2012, CAT/C/49/D/416/20: Ke Chun Rong v AT

* violation of CAT: 3

* The Committeenotesthat the claims and evidencehave not beensufficiently verified by the Australian immigration
authorities. The Committeeobservesthat the review on the merits of the complainants@laims regarding the risk of
torture that he faced,was conductedoredominantlybasedon the contentof his initial applicationfor a Protectionvisa,
which he filed shortly after arriving in the country, without knowledgeor understandingof the systemThe Committet
further observesthat the complainantwas not interviewedin personneither by the Immigration Department,which
rejectedhis initial application, nor by the RefugeeReviewTribunal and thereforehe did not havethe opportunityto
clarify any inconsistenciedn his initial statementThe Committeds of the view that completeaccuracyis seldomto be
expectedby victims of torture. The Committeealso observesthat the State party doesnot disputethat Falun Gong
practitionersin Chinahavebeensubjectedo torture, but basest decisionto refuseprotectionto the complainantin the
assessmendf his credibility. Accordingly, the Committeeconcludesthat the deportation of the complainantto his
country of origin would constitute a violation of article 3 of the Convention.

CtAT 7 Nov. 2013, CAT/C/51/D/438/20: M.AH. & F.H.v CH

* no violation of CAT: 3

* The Committeerecalls that underthe termsof its generalcommentNo. 1, it givesconsiderableveightto findingsof fact
that are madeby organsof the Stateparty concerned,while at the sametimeit is not boundby suchfindingsandinsteac
has the power, providedby article 22(4) of the Convention,of free assessmertf the facts basedupon the full setof
circumstances in every case.

CtAT 30 May 2011, CAT/C/46/D/319/20! Nirmal Singh

* violation of CAT: 3+22

* The complaint statesthat he did not have an effectiveremedyto challengethe decisionon deportationand that the
judicial review of the Immigration Board decision,denyinghim Conventionrefugeestatus,was not an appealon the
merits, but rather a very narrow reviewfor grosserrors of law. The Committeeobserveghat noneof the groundsabove
includea reviewon the merits of the complainantOslaim that he would be tortured if returnedto India. With regardto
the procedureof risk analysis,the Committeenotesthat accordingto the StatepartyOsubmissionPRRAsubmission
mayonly includenewevidencehat aroseafter the rejectionof the refugeeprotectionclaim; further, the PRRAdecision:
are subjectto a discretionaryleaveto appeal,whichwasdeniedin the caseof the complainant.The Committeaefersto
its Concludingobservation CAT/C/CR/34/CAN7 July 2005, = 5(c)), that the Stateparty should provide for judicial
review of the merits, rather than merely of the reasonablenessf decisionsto expel an individual where there are
substantialgroundsfor believingthat the personfacesa risk of torture. The Committeeaccordinglyconcludeghatin the
instant case the complainant did not have access to an effective remedy against his deportation.

2.3.5 CtRC Views on Asylum Procedure

! CtRC 4 Feb. 2020, CRC/C/83/D/21/2( AD.VES

* violation of CRC: 8+12+3+20(1)

* The Committeeconsidergthat the ageassessmemrocedureundergoneby the author, who claimedto be a child, lackec
the safeguardsecessaryo protecthis rights underthe ConventionIn the circumstance®f the presentcase,this is a
result of the failure to take into considerationthe original copy of the authorOfficial birth certificate issuedby a
sovereigncountry, his being declaredan adult when he refusedto undergoage assessmertestsand the failure to
appointa guardianto assisthim during the ageassessmergrocedure.Therefore the Committeeconsidersthat the best
interestsof the child werenot a primary considerationin the ageassessmergrocedureundergonedy the author, which
constitutes a violation of articles 3, 8, 12, and 20(1) of the Convention.

! CtRC 1 Feb. 2019, CRC/C/80/D/4/2(C D.D.vES

* violation of CRC: 37+20

* This caseis abouta Malian child that climbs over the fencesthat separatethe SpanishexclaveMelilla from Morocco.
When he climbed down he was arrested by the SpanishCivil Guard and deportedto Morocco. The Committee
subsequently, is of the view that the Spanish authorities:
(a) failed to providethe child with the specialprotectionand assistanceo which he wasentitledas an unaccompanie
minor (art. 20);
(b) failed to respecthe principle of non-refoulemenand exposedhe child to therisk of violenceand cruel,inhumanand
degrading treatment in Morocco (art. 37); and
(c) failed to consider the best interests of the child (art. 3).

! CtRC 15 June 2018, CRC/C/81/D/47/2! J.G.vCH

* violation of CRC: 37

* The applicantis a national of Angola, born in 2004. He has beendiagnosedwith a pervasivedevelopmentatiisorder
requiring specializedreatmentand schooling.At the time of his arrival in the Stateparty, the GenevaAdult and Child
ProtectionCourt requestedhat the author be assignedh guardianand be admittedto a psychiatriccentre. Theauthor®
asylumapplicationwasdeniedin April 2018by the StateSecretariatfor Migration, without considerationof the merits.
The Federal Administrative Court upheld this decision on appeal.
After a requestin June2018from the Committedo refrain from deporting,Switzerlandnformedthe Committeethat the
casewasreopenedandthat the applicantwasgranteda residencepermitin Switzerland Ashewasno longerat risk, the
application for the CRC was discontinued.
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CtRC 28 Sep. 2020, CRC/C/85/D/28/2( M.B. v ES
violation of CRC: 8+12+20(2)

Thecomplainantis a Guineannational who arrived by boatin Almeria, Spainin 2017 and appliedfor asylum,which
was denied.After submissionof new documentgproving that the complainantwas a minor, he was released without
receivingtreatmentto which minorsare entitled. The main argumentby the Spanishauthoritieswasthat he lookedlike
an adult and was therefor treated as an adult.

The Committeerecalls that the determinationof the age of a youngpersonwho claimsto be a minor is of fundamente
importance as the outcomedeterminesvhetherthat personwill be entitledto or excludedirom national protectionasa
child. Similarly, and this point is of vital importanceto the Committee,the enjoymentof the rights set out in the
Conventionflows from that determination It is thereforeimperativethat there be due processto determinea personC
age, as well as the opportunity to challenge the outcome through an appeals process.

The Committeerecalls its GeneralCommeniNo. 6, which statesthat age assessmerghouldtakeinto accountnot only
the physical appearanceof the individual, but also his or her psychologicalmaturity, that the assessmentnust be
conductedin a scientific, safe, child- and gender-sensitivaind fair mannerand that, in the eventof uncertainty,the
individual shouldbe accordedthe benefitof the doubtsuchthat if thereis a possibilitythat theindividualis a child, heor
she should be treated as such.

In thelight of the above the Committeeconsidersthat the lack of a processo assesshe age of the author,who claimec
to be a minor, the failure to take proper accountof the official documentsubmittedby the author and issuedby his
country of origin, and the failure to appoint a guardian, constitute a violation of the author®s Convention rights

CtRC 28 Sep. 2020, CRC/C/85/D/28/2( M.B. v ES

violation of CRC: 8+12+20(1)

Thecomplainantis a Guineannational who arrived by boatin Almeria, Spainin 2017 and appliedfor asylum,which
was denied.After submissionof new documentsproving that the complainantwas a minor, he was released without
receivingtreatmentto which minorsare entitled. The main argumentby the Spanishauthoritieswasthat he lookedlike
an adult and was therefor treated as an adult.

The Committeerecalls that the determinationof the age of a youngpersonwho claimsto be a minor is of fundaments
importance asthe outcomedeterminesvhetherthat personwill be entitledto or excludedirom national protectionasa
child. Similarly, and this point is of vital importanceto the Committee the enjoymentof the rights set out in the
Conventionflows from that determination It is thereforeimperativethat there be due processto determinea personC
age, as well as the opportunity to challenge the outcome through an appeals process.

The Committeerecalls its General CommentNo. 6, which statesthat age assessmerghouldtake into accountnot only
the physical appearanceof the individual, but also his or her psychologicalmaturity, that the assessmentust be
conductedin a scientific, safe, child- and gender-sensitivand fair mannerand that, in the eventof uncertainty,the
individual shouldbe accordedthe benefitof the doubtsuchthat if thereis a possibilitythat theindividualis a child, heor
she should be treated as such.

In thelight of the above the Committeeconsidersthat the lack of a procesgo assesshe age of the author,who claimec
to be a minor, the failure to take proper accountof the official documentsubmittedby the author and issuedby his
country of origin, and the failure to appoint a guardian, constitute a violation of the authorOs Convention rights

CtRC 18 Sep. 2019, CRC/C/82/D/17/2( M.T.vES

violation of CRC: 8+12+20(1)+22

The author was not accompaniedby a representativeduring the age determinationprocedureand the document
provided, including his passport,were rejectedby the authorities without clearing up any doubtswith the consulai
authorities of C™tedOlvoire.Thus, the best interests of the child were not a primary considerationin the age
determination procedure undergone by the author, contrary to art. 3 and 12 of the Convention.

The Committeeconsidersthat the Stateparty failed to respectthe authorOsdentity by rejecting as evidencethe birth
certificateand passportsubmittedby the author, without verifying the informationthey containedwith the authoritiesof
his country of origin. Violation of art. 8 of the Convention.
TheCommitteeconsiderghat thefact thatthe authorwasnot assignecda guardianto enablehim to applyfor asylumasa
minor, eventhoughhe had official documentgroving that he wasa minor, deprivedhim of the specialprotectionthat
shouldbe affordedto unaccompaniedninor asylumseekersand put him at risk of irreparable harmin the eventof return
to his country of origin, in violation of art. 20 (1) and 22 of the Convention.

CtRC 27 Sep. 2018, CRC/C/79/D/11/2( N.B.F.vES

violation of CRC: 12

TheCommitteeconsiderghat the age-determinatioprocedureundergoneby the author, who claimedto be a child, was
notaccompaniedy the safeguardsieededo protecthis rights underthe ConventionIn the circumstancesf the presen
case,in particular the examinationusedto determinethe authorOsge and the absenceof a representativeo assisthim
during this processthe Committeds of the viewthat the bestinterestsof the child werenot a prime considerationin the
age-determination procedure to which the author was subjected, in breach of art. 3 and 12 of the Convention.
The view includes a joint concurring opinion and two separate dissenting opinions.

CtRC 27 Sep. 2018, CRC/C/79/D/11/2( N.B.F.vES

violation of CRC: 12

The Committeeconsidergthat the age-determinatioprocedureundergoneby the author, who claimedto be a child, was
notaccompaniedby the safeguardsieededo protecthisrights underthe Conventionln the circumstancesf the presen
case,in particular the examinationusedto determinethe authorOsge and the absenceof a representativeéo assisthim
during this processthe Committeds of the viewthat the bestinterestsof the child werenot a prime considerationin the
age-determination procedure to which the author was subjected, in breach of art. 3 and 12 of the Convention.
The view includes a joint concurring opinion and two separate dissenting opinions.
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! CtRC 18 Sep. 2019, CRC/C/82/D/27/2( R.K.v ES
* violation of CRC: 8+12+20(1)+22

* The Committeeconsiderghefailure to assignthe authora guardiansothat he could apply for asylumin his capacityas
a minor, eventhoughhe possessedocumentatiorconfirmingthat to be the case led to him beingdeprivedof the specia
protectionthatis to be affordedto unaccompaniedsylum-seekingiinorsand exposechim to a risk of irreparable harm
in the eventof his deportationto his country of origin, which constitutesa violation of articles 20 (1) and 22 of the
Convention.Also, the age determinationprocedurelacked the safeguardsnecessaryto protect his rights under the
Convention(art. 3). The Stateparty violatedhis rights (art. 8) insofarasit alteredelementof his identity by attributing
to him an ageand a dateof birth that did not matchthe informationon his birth certificate,evenafter he had presente:
documentation issued by the Embassy of Guinea confirming his status as a minor to the Spanish authorities.

! CtRC 18 Sep. 2019, CRC/C/82/D/27/2( R.K.v ES

* violation of CRC: 8+12+20(1)+22

* The Committeeconsiderghefailure to assignthe authora guardiansothat he could apply for asylumin his capacityas
a minor, eventhoughhe possessedocumentatiorconfirmingthat to be the case led to him beingdeprivedof the specia
protectionthatis to be affordedto unaccompaniedsylum-seekingiinorsand exposechim to a risk of irreparable harm
in the eventof his deportationto his country of origin, which constitutesa violation of articles 20 (1) and 22 of the
Convention.Also, the age determinationprocedurelacked the safeguardsnecessaryto protect his rights under the
Convention(art. 3). The Stateparty violatedhis rights (art. 8) insofarasit alteredelementof his identity by attributing
to him an ageand a date of birth that did not matchthe informationon his birth certificate,evenafter he had presentes
documentation issued by the Embassy of Guinea confirming his status as a minor to the Spanish authorities.

! CtRC 28 Sep. 2020, CRC/C/85/D/31/2( W.M.C. v DK

* violation of CRC: 8

* The issueat stakeis whetheran unmarried Chinesemotherwith children born outsideChina, can go backto China
without problems. Returning Chinesenationals face a fine for leaving China illegally. This mother also faces a
substantial fine and prison sentence because she gave birth as an unmarried woman to children outside China.
However,the biggestproblemis that it is almostimpossibleto registerchildrenin Chinain the local family househol
register (hukou)who are born outsideChina. Theconsequencef this is that thesechildren do not haveaccesgo basic
services such as medical aid, social services and education.
Remarkablés that, while the Danish RefugeeCouncil explicitly mentionedthis in the appeal procedure,the Danish
RefugeéAppealsBoard statedthat the sanctionamight seemunfair from a Danish context,but the majority did not find
that it would be of such character and of such proportions that it could be considered as persecution.
The CtRC (again) refersto a 2019report of the United StatesDepartmentof State,accordingto which, althoughunder
both civil law and marriage law the children of singlewomenare entitledto the samerights as thoseborn to married
parents,in practice children born to single mothersor unmarriedcouplesare consideredoutsideof the policy and are
subjectto the social compensatiofiee and the denial of legal documentssuchas birth documentsnd the hukou.It also
takesnoteof a 2018report of the United KingdomHomeOffice,in whichit is statedthat manychildrenbornto singleor
unmarriedparentshad beendenieda householdegistrationdocumentpreventingthemfrom accessingublic services
medicaltreatmentand education Althoughthe Governmenhasstatedit is makingit easierfor illegitimate childrento be
registered, the implementation of this is inconsistent and there can still be obstacles.

2.3.6 HRC Views on Asylum Procedure

HRC 21 July 2022, ICCPR/C/135/D/3017/2( A.B.a.0.vPL

* violation of ICCPR: 7+13

* The applicantsare nationals of Russia(Chechen).Both were severelybeatenand tortured in Russia.Theytravelled
through Belarus and wanted to apply for asylum at the border with Poland. However, their requestwas not
acknowledgedThe guardssimply stampedheir passportswith a denial-of-entrystamp.In total theymade20 requests
all of whichwererejected.As therewasno effectiveremedywith suspensiveffect,the HRC finds that Polandfailed to
afford to the authors their right to access an effective remedy for the alleged violation of article 13 of the Coven:

HRC 25 Oct. 2022, ICCPR/C/136/D/2754/2( J.S.K.N. v DK

* violation of ICCPR: 2+26

* Theapplicant,a Palestinian,wasgranteda residencepermitand a refugeestatusin Denmark.His wife and childrenare
Danishcitizens.He appliedfor Danishcitizenshipthroughnaturalizationbut his applicationwasrejectedas he failed to
acquirea certainlevel of knowledgeof Danish.This,howeverwasdueto his chronic post-traumaticstressdisorder.The
HRC considersthat, in failing to provide the author with any information about the reasoningin its decisionon his
applicationor the groundsfor refusinghis applicationfor an exemptiorfrom the languageproficiencyrequirementand
the
citizenshiptest basedon his medical health status,Denmarkhas failed to demonstratethat the refusal to grant the
exemption was based on reasonable and objective grounds.
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2.3.8: Asylum Procedure: Jurisprudené¢¢RC Views

HRC 15 Mar. 2022, ICCPR/C/134/D/2632/2( 0. a.0.vSE
violation of ICCPR: 7+2

Theapplicantsare nationalsof Albania. Theyfled to Swederbecauseaheywerethreatenedoy an Albaniancriminal and
one of the applicantshad written a book abouta networkof high-levelcorruptionin Albaniainvolving a former prime
minister. The HRC observeghat, during the two setsof asylumproceedingsthe authorssubmittedseveraldocument
and other evidencein order to demonstratethe risk they would face if deportedto Albania, including supporting
documentatiordemonstratinghat theywerethe objectof threatsand attacks,and that their househad beenblown up.
The Committee B B

alsonotesthat the StatepartyOswuthoritiesrelied on inconsistencieg the authors@ccountsand did not takeany action
to verify the authors@laims, limiting themselveto indicating that the evidencepresentedvasnot sufficientand that the
authorsdid not seekthe protectionof Albanianauthorities. The Committeeconsidersthat the assessmerf the authorst
claimsby the Stateparty wasclearly arbitrary and that the authors@emovalto Albaniawould amountto a violation of
article 7 of the Covenant.

HRC 13 Oct. 2021, ICCPR/C/133/D/2796/2( Zabayo v NL
violation of ICCPR: 7+24

In this casea Nigerian womanappliesfor asylumin The Netherlandsafter her daughteris born in Amsterdamnin 2014.
Themainreasonfor herrequests that shefearsthat sheandher daughterwill be exposedo femalegenitalmutilationin
Nigeria. Her applicationis rejectedfinding that: (1) her identity could not be clearly established(2) the informationon
her marriage and the related fear for circumcisionby her husbandOfamily were not credible, and (4) she had the
possibility of an internal flight alternative in Nigeria.

Althoughthe District Court foundthat the immigration authoritieshad incorrectly determinedhe lack of credibility of
the authorOsnarriage, the Court acknowledgedhat there were internal flight alternatives.The Dutch administrative
Court of Appeal (Council of State) confirmed that decision in an unmotivated judgment.

TheHRC concludesn a lengthyadoptedviewthat the absenceof a proper assessmertf the real and personalrisk that
theymightfaceif deported,s a violation of Art. 7 and 24 (par. 10). It is interestingto notethat the HRC, after listing all
the argumentsn detail, focuseson the proceduralaspectof credibility assessmenMeaningthat a clear defectin this
procedureis paramount.Threeof the 16 CommitteememberslissentedTheyarguethat the HRC did not establishthat
the assessmertf the StateParty (NL) was clearly arbitrary. However,in concludingthat the procedureitself did not
include a proper assessment of the asylum request, the HRC has formulated an important benchmark.
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3 Irregular Migration and Border Detention

3.1 Irregular Migration and Border Detention: Adopted Measures

Directive 2008/115

measures sorted in alphabetical or
case law sorted in chronological orc

Return Directive

On common standards and procedures in MSs for returning illegally staying TCNs
* 0J 2008 L 348/98

CJEU judgments

impl. date 24 Dec. 2010

1 CJEU(GC) 30 Nov.2009  C-357/09 Kadzoev 15(4), (5) + (6)
! CJEU 28 Apr. 2011 C-61/11 El Dridi 15+16
! CJEU (GC) 6 Dec. 2011 C-329/11 Achughbabian
! CJEU 6 Dec. 2012 C-430/11 Sagor 2+15+16
1 CJEU 21 Mar. 2013 C-522/11 Mbaye 2(2)(b)+7(4)
! CJEU 10 Sep. 2013 C-383/13 G.&R. 15(2)+6
! CJEU 19 Sep. 2013 C-297/12 Filev & Osmani 2(2)(b)+11
! CJEU 5June 2014 C-146/14 Mahdi 15
! CJEU (GC) 17 July 2014 C-473/13 Bero & Bouzalmate 16(1)
1 CJEU(GC) 17July 2014  C-474/13 Pham 16(1)
! CJEU 5 Nov. 2014 C-166/13 Mukarubega 3+7
! CJEU 11 Dec. 2014 C-249/13 Boudjlida 6
! CJEU 23 Apr. 2015 C-38/14 Zaizoune 4(2)+6(1)
! CJEU 11 June 2015 C-554/13 Zh. & O. 7(4)
! CJEU 10ct. 2015 C-290/14 Celaj
1 CJEU(GC) 7June 2016  C-47/15 Affum 2(1)+3(2)
! CJEU 26 July 2017 C-225/16 Ouhrami 11(2)
! CJEU 14 Sep. 2017 C-184/16 Petrea 6(1)
! CJEU (GC) 8 May 2018 C-82/16 K.A. a.o. 5+11+13
1 CJEU(GC) 19 Mar. 2019  C-444/17 Arib 2(2)(a)
! CJEU 2 July 2020 C-18/19 W.M. 16(1)
! CJEU 17 Sep. 2020 C-806/18 J.Z. 11(2)
! CJEU 30 Sep. 2020 C-233/19 B. / CPAS (BE) 5+13
! CJEU 30 Sep. 2020 C-402/19 L.M. / CPAS (BE) 5+13
1 CJEU 8 Oct. 2020  C-568/19 M.O. / Toledo (ES) 6(1)+8(1)
! CJEU 4 Dec. 2020 C-746/19 u.D. all Art.
! CJEU 14 Jan. 2021 C-441/19 T.Q. 6+8+10
! CJEU 24 Feb. 2021 C-673/19 M. a.o. 3+6+15
! CJEU 11 Mar. 2021 C-112/20 M.A. 5+13
! CJEU 5May 2021 C-641/20 V.T./ CPAS (BE) 5+13
! CJEU 3June 2021 C-546/19 B.Z. /| Westerwaldkreis (DE) 2(2)(b)+3(6)
! CJEU 3 Mar. 2022 C-409/20 U.N. 6+7+8
1 CJEU 10 Mar. 2022  C-519/20 K. / Gifhorn (DE) 16(1)+18(1)
! CJEU 8 Sep. 2022 C-56/22 P.L. 5+6+13
! CJEU 15 Sep. 2022 C-420/20 H.N. 3+9+11(2)
! CJEU 6 Oct. 2022 C-241/21 I.L. 15(2)
! CJEU 20 Oct. 2022 C-825/21 U.P. 6(4)
1 CJEU(GC) 22 Nov. 2022  C-69/21 X. / Stscr (NL) 5+6+9
! CJEU 26 Apr. 2023 C-629/22 A.L. 6(2)
! CJEU 27 Apr. 2023 C-528/21 M.D. 5+11
! CJEU 22 June 2023 C-711/21 X.X.X. | Etat Belge (BE) 5
! CJEU 21 Sep. 2023 C-143/22 ADDE all Art.
! CJEU 9 Nov. 2023 C-257/22 C.D. 4+5
! CJEU 16 Nov. 2023 C-203/23 Bandundu #1 all Art.
! CJEU 8 July 2024 C-669/23 Zhang 6+8+9
1 CJEU 12 Sep. 2024  C-352/23 Changu 14(2)
New ! CJEU 26 Sep. 2024 C-143/24 Bandundu (#2) all Art.
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New ! CJEU 4 Oct. 2024 C-387/24 Bouskoura 15(2)(b)
New ! CJEU 17 Oct. 2024 C-156/23 Ararat 5+13(1)
New ! CJEU 19 Dec. 2024 C-244/24 Kaduna 6
CJEU pending cases
! CJEU (pending) C-636/23 Al Hoceima 7(4)+8+11(1)
! CJEU (pending) C-150/24 Aroja 15(5) + (6)
! CJEU (pending) C-431/24 Multan 5+13(1)
See further: o 3.3
Recommendation 2017/432 Return Implementation
Making returns more effective when implementing the Returns Directive
* 0J2017 L 66/15
Directive 2001/51 Carriers Sanctions
Obligation of carriers to return TCNs when entry is refused
* 0J2001L 187/45 impl. date 11 Feb. 2003 UK opt in

Decision 267/2005 Early Warning System
Establishing a secure web-based Information and Coordination Network for MSO Migration Management Services
* 0J 2005 L 83/48 UK optin
* Repealed by Reg. 2016/1624 (Borders and Coast Guard).

Directive 2009/52 Employers Sanctions
Minimum standards on sanctions and measures against employers of illegally staying TCNs
* 0J2009L 168/24 impl. date 20 July 2011

Directive 2003/110
Assistance with transit for expulsion by air
*  0J2003L 321/26

Expulsion by Air

Decision 191/2004 Expulsion Costs
On the compensation of the financial imbalances resulting from the mutual recognition of decisions on the expulsion
*  0J 2004 L 60/55 UK optin

Directive 2001/40
Mutual recognition of expulsion decisions of TCNs

Expulsion Decisions

* 0J 2001 L 149/34 impl. date 2 Oct. 2002 UK optin
CJEU judgments

! CJEU 3 Sep. 2015 C-456/14 Orrego Arias 3(1)(a)

! CJEU 11 June 2020 C-448/19 W.T. in full

See further: & 3.3

Decision 573/2004 Expulsion Joint Flights
On the organisation of joint flights for removals from the territory of two or more MSs, of TCNs

*  0J 2004 L 261/28 UK opt in
Conclusion Expulsion via Land

Transit via land for expulsion

* adopted 22 Dec. 2003 by Council UK optin

Regulation 2019/1240 Immigration Liaison ! etwork
On the creation of a European network of immigration liaison officers
* 0J 2019 L 198/88 UK optin
* Replaces by Reg 377/2004 (Liaison Officers)

Regulation 2024/1349 Return Border Procedure

Establishing a Return Border Procedure

impl. date 12 June 2026
*  Amending regulation 2021/1148
Awaiting committee decision
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Decision 575/2007 Return Programme

Establishing the Eur. Return Fund as part of the General Programme Solidarity and Management of Migration Flows
* 0J2007L144

UK optin
* Repealed by Reg. 516/2014 (Asylum, Migration and Integration Fund).
Directive 2011/36 Trafficking Persons
On preventing and combating trafficking in human beings and protecting its victims
* 0J 2011 L 101/1 impl. date 6 Apr. 2013 UK opt in
*  Replacing Framework Decision 2002/629 (OJ 2002 L 203/1)
Directive 2004/81 Trafficking Victims
Residence permits for TCNs who are victims of trafficking
* 0J 2004 L 261/19 impl. date 6 Aug. 2004
CJEU judgments
! CJEU 20 Oct. 2022 C-66/21 O.T.E. / Stscr (NL) 6(2)
See further: o 3.3
Directive 2002/90 Unauthorized Entry
Facilitation of unauthorised entry, transit and residence
* 0J 2002 L 328 impl. date 5 Dec. 2002 UK optin
CJEU judgments
! CJEU 10 Apr. 2012 C-83/12 Vo 1
! CJEU 25 May 2016 C-218/15 Paoletti a.o. 1
CJEU pending cases
! CJEUAG 7 Nov. 2024 C-460/23 Kinsa 12
See further: o 3.3
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ECHR

art. 5 Detention

art. 4 (Prot. 4) Collective Expulsion
art. 3 (Prot. 4) Expulsion of nationals
art. 1 (Prot. 7) Expulsion of aliens

art. 3 Degrading Treatment

Detention, degrading treatment and expulsion
European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

*  ETS 005 impl. date 31 Aug. 1954
ECtHR Judgments

! ECtHR 19 Mar. 2024 27584/20 K.J.a.0.vRU 2+3+5
! ECtHR 24 Mar. 2020 24917/15 Asady a.o. v SK 4 (Prot. 4)
! ECtHR 8July 2021 12625/17 Shahzad #1 v HU 13+4 (Prot. 4)
! ECtHR 8July 2021 51246/17 D.A.v PL 3+4 (Prot. 4)
! ECtHR 5 Apr. 2022 55798/16 A.A. v MK 4 (Prot. 4)
! ECtHR 30 June 2022 42907/17 A.B.a.o.vPL 3+13+4 (Prot. 4)
! ECtHR 22 Sep. 2022 18531/17 H.K. v HU 4 (Prot. 4)
! ECtHR 22 Sep. 2022 41764/17 T.Z.a.0.vPL 4 (Prot. 4)+3
! ECtHR 12 Oct. 2023 56417/19 S.S.a.0.vHU 4 (Prot. 4)+3
! ECtHR 18 Jan. 2024 82479/17 K.P.vHU 4 (Prot. 4)+13
! ECtHR 4 Apr. 2024 54029/17 Sherov a.o. v PL 3+13+4 (Prot. 4)
! ECtHR 19 Sep. 2024 60778/19 M.D. a.0. v HU 4 (Prot. 4)

New ! ECtHR 8 Oct. 2024 39090/20 M.A. & Z.R.vCY 3+4 (Prot. 4)
! ECtHR 31 July 2012 14902/10 Mahmundi v GR 5
! ECtHR 25 Sep. 2012 50520/09 Ahmade v GR 5
! ECtHR 2 Oct. 2012 14743/11 Abdulkhakov v RU 3
! ECtHR 23 Oct. 2012 13058/11 Abdelhakim v HU 5
! ECtHR 13 Dec. 2012 39630/09 El-Masri v MK 3+5
! ECtHR 23 Feb. 2016 44883/09 Nasr & Ghaliv IT 3+5+8+13
! ECtHR 6 Oct. 2016 3342/11 Richmond Yaw v IT 5
! ECtHR 4 Apr. 2017 39061/11 Thimothawes v BE 5
! ECtHR 4 Apr. 2017 23707/15 Muzamba Oyaw v BE 5
! ECtHR 6 Nov. 2018 52548/15 K.G.vBE 5
! ECtHR 25 Apr. 2019 62824/16 V.M. v UK 5
! ECtHR 25 June 2019 10112/16 Al Husin v BA 5
! ECtHR (GC) 13 Feb. 2020 8671/15 N.D. & N.T.vES 4 (Prot. 4)
! ECtHR 25 June 2020 9347/14 Moustahi v FR 5+2 Prot 4
! ECtHR (GC) 14 Sep. 2022 24384/19 H.F.vFR 3 (Prot. 4)
! ECtHR 22 June 2023 1103/16 Poklikayew v PL 1 (Prot. 7)
! ECtHR 5 Dec. 2023 8857/16 F.S.vHR 1 (Prot. 7)
! ECtHR 16 Jan. 2024 6383/17 al-Hawsai v LT 3+5+6+8+13+1 (Prot. 6
! ECtHR 25 Apr. 2024 14606/20 Muhamad v GR 3

New ! ECtHR 12 Sep. 2024 30056/18 Z.A.vHU 5
! ECtHR 30 Mar. 2023 21329/18 JA ao.vIT 5+4 (Prot. 4)
! ECtHR 30 Mar. 2023 21329/18 JA ao.vIT 5+4 (Prot. 4)

See further: = 3.3
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CRC

ChildOs identity - Guardianship

UN Convention on the Rights of the Child
art. 8 ldentity
art. 20 Guardian

*

*

1577 UNTS 27531 impl. date 2 Sep. 1990

Optional Communications Protocol that allows for individual complaints entered into force 14-4-2014

CtRC Views

CtRC 1Feb. 2019 C/80/D/4/2016 D.D. 37+20
CtRC 18 Sep. 2019 C/82/D/17/2017 M.T. 8+12+20(1)+22
CtRC 18 Sep. 2019 C/82/D/27/2017 R.K. 8+12+20(1)+22
CtRC 18 Sep. 2019 C/82/D/27/2017 R.K. 8+12+20(1)+22
CtRC 4 Feb. 2020 C/83/D/21/2017 A.D. 8+12+3+20(1)
CtRC 28 Sep. 2020 C/85/D/28/2017 M.B. 8+12+20(1)
CtRC 28 Sep. 2020 C/85/D/28/2017 M.B. 8+12+20(1)
CtRC 28 Sep. 2020 C/85/D/31/2017 W.M.C. 8

CtRC 31 May 2019 C/81/D/16/2017 A.L. 8

CtRC 31 May 2019 C/81/D/22/2017 J.AB. 8+20

CtRC 7 Feb. 2020 C/83/D/24/2017 M.A.B. 8+20

CtRC 28 Sep. 2020 C/85/D/26/2017 M.B.S. 8+20

CtRC 28 Sep. 2020 C/85/D/40/2018 S.M.A. 8+20

CtRC 29 Jan. 2021 C/86/D/63/2018 C.0.C. 8+12+20

See further: & 3.3

3.2 Irregular Migration and Border Detention: Proposed Measures

*

nothing to report

3.3 Irregular Migration and Border Detention: Jurisprudence case law sorted in alphabetical orc

3.3.1 CJEU Judgments on Irregular Migration and Border Detention

CJEU 26 Apr. 2023, C-629/. AL. EU:C:2023:36
interpr. of Dir. 2008/115 Return Directive Art. 6(2)

ref. from FSrvaltningsrStten i GSteborg, Sweden, 7 Oct. 2022

Art. 6(2) mustbe interpretedas meaningthat the competentwuthoritiesof a MS are requiredto permita TCN stayinc
illegally on the territory of that MS who holds a valid residencepermit or other authorisationoffering a right to stay
issuedby anotherMS to go to that other MS beforethey adopt, if the circumstanceso require, a return decisionin
respectof sucha national, eventhoughthoseauthorities considerit likely that that national will not complywith a
request to go to that other MS.

Art. 6(2) mustbe interpretedas meaningthat in so far as it requiresMSsto permit TCNsstayingillegally on their
territory to go to the MS which issuedthemwith a valid residencepermitor other authorisationoffering a right to stay
beforethoseMSsadopt,if the circumstancesorequire,a return decisionin respectof suchnationals,that provisionhas
direct effect and may accordingly be relied on by individuals before the national courts.

Art. 6(2) mustbe interpretedas meaningthat where,contrary to that provision,a MS doesnot permit a third-country
national stayingillegally on its territory to go immediatelyto the MS which issuedhim or her with a valid residenct
permit or other authorisationoffering a right to stay beforeit adoptsa return decisionin respectof that national, the
competentnational authorities, including national courts hearing an appeal against that return decision and the
accompanyingntry ban, are requiredto take all necessaryneasurego remedya national authorityO4ailure to fulfil
obligations arising from that provision.

CJEU (GC) 6 Dec. 2011, C-329/ Achughbabian EU:C:2011:80
AG 26 Oct. 201. EU:C:2011:69
interpr. of Dir. 2008/115 Return Directive Art.

ref. from Court dOAppel de Paris, France, 29 June 2011

The directive precludesnational legislation permitting the imprisonmentof an illegally stayingthird-country national
who hasnot (yet) beensubjectto the coercivemeasuregprovidedfor in the directiveand hasnot, if detainedwith a view
to be returned, reachedthe expiry of the maximumduration of that detention.The directive doesnot precludepenal
sanctions being imposed after full application of the return procedure.
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3.3.1: Irregular Migration and Border Detention: Jurispruden€slEU Judgments

CJEU 21 Sep. 2023, C-143/ ADDE EU:C:2023:68
AG 30 Mar. 202: EU:C:2023:27
interpr. of Dir. 2008/115 Return Directive Art. all Art.

On the issueof the temporaryreintroduction of border controls at internal borders, can foreign nationals arriving
directly from the territory of a Stateparty to the SchengerConventionbe refusedentry, whenentry checksare carried
out at that border, on the basis of Art. 14 of that regulation, without the Return Directive being applicable?
TheAG concludeghat the ReturnDirectiveis applicable,andin this particular caseArt. 14 Schenge®order Codedoes
not.

CJEU (GC) 7 June 2016, C-47, Affum EU:C:2016:40
AG 2 Feb. 201 EU:C:2016:6:
interpr. of Dir. 2008/115 Return Directive Art. 2(1)+3(2)

ref. from Cour de Cassation , France, 6 Feb. 2015

Art. 2(1) and 3(2) mustbe interpretedas meaningthat a TCNis stayingillegally on the territory of a MS and therefore
falls within the scopeof that directive when,without fulfilling the conditionsfor entry, stay or residencehe passesn
transit throughthat MS as a passengepn a busfrom anotherMS forming part of the Schengerarea and boundfor a
third MS outsidethat area. Also, the Directive mustbe interpretedas precludinglegislation of a MS which permitsa
TCNin respectof whomthe return procedureestablishedy the directive hasnot yet beencompletedo be imprisonec
merelyon accountof illegal entry acrossan internal border, resultingin anillegal stay.Thatinterpretationalso applies
wherethe national concernedmay be takenback by anotherMS pursuantto an agreemenbr arrangementwithin the
meaning of Art. 6(3).

CJEU 17 Oct. 2024, C-156/ Ararat EU:C:2024:89
AG 16 May 202. EU:C:2024:41
interpr. of Dir. 2008/115 Return Directive Art. 5+13(1)

ref. from Rechtbank Den Haag (zp) Roermond, NL, 14 Mar. 2023

Art. 5 mustbe interpretedas requiring an administrativeauthority which rejectsan applicationfor a residencepermit
basedon national law and, consequentlyfinds that the TCN concerneds stayingillegally on the territory of the MSin
guestion,to ensurecompliancewith the principle of non-refoulementby reviewing, in the light of that principle, the
return decisionpreviouslyadoptedagainstthat national in the contextof a procedurefor international protection, the
suspension of which came to an end following such a rejection.

Art. 13(1) and (2) read in conjunctionwith art. 5 ReturnDir. and with art. 19(2) and art. 47 of the Charter, mustbe
interpretedas requiring a national court which is requestedo review the legality of an act wherebythe competer
national authority hasrejectedan applicationfor a residencepermit providedfor by nationallaw, and, in sodoing, has
broughtto an endthe suspensionf the enforcementf a return decisionpreviouslyadoptedn the contextof a procedure
for international protection, to raise of its own motion any infringementof the principle of non-refoulementesulting
from the enforcementof the latter decision, on the basis of the material in the file brought to its attention, as
supplemented or clarified following adversarial proceedings.

CJEU (GC) 19 Mar. 2019, C-444/ Arib EU:C:2019:22
AG 17 Oct. 201! EU:C:2018:83
interpr. of Dir. 2008/115 Return Directive Art. 2(2)(a)

ref. from Cour de Cassation , France, 21 July 2017

Article 2(2)(a) of Dir. 2008/115read in conjunctionwith Art. 32 of Regulation2016/399(Borders Code), must be
interpretedas not applyingto the situation of an illegally stayingthird-country national who was apprehendedn the
immediatevicinity of an internal border of a Member State,evenwherethat Member Statehas reintroducedborder
control at that border, pursuantto Article 25 of the regulation,on accountof a seriousthreatto public policy or internal
security in that Member State.

CJEU 30 Sep. 2020, C-233/ B. / CPAS (BE) EU:C:2020:75
AG 28 May 202 EU:C:2020:39
interpr. of Dir. 2008/115 Return Directive Art. 5+13

ref. from Cour du Travail de Liege, Belgium, 18 Mar. 2019

Art. 5and 13, readin thelight of Art. 19(2) and 47 of the Charter, mustbe interpretedas meaningthat a national court,
hearinga disputeon social assistancethe outcomeof whichis linkedto the possiblesuspensiomnf the effectsof a return
decisiontaken in respectof a TCN suffering from a seriousillness, must hold that an action for annulmentand
suspensiomf that decisionleadsto automaticsuspensiomf that decision,eventhoughsuspensiomf that decisiondoes
not result from the application of national legislation, where:

(1) that action containsargumentsseekingto establishthat the enforcemenbf that decisionwould exposethat third-
country national to a seriousrisk of grave and irreversible deteriorationin his or her stateof health, which doesnot
appear to be manifestly unfounded, and that

(2) that legislation doesnot provide for any other remedy,governedby precise,clear and foreseeableules, which
automatically entail the suspension of such a decision.

CJEU 3 June 2021, C-546/ B.Z. / Westerwaldkreis (DE) EU:C:2021:43
AG 10 Feb. 202 EU:C:2021:10
interpr. of Dir. 2008/115 Return Directive Art. 2(2)(b)+3(6)

ref. from Bundesverwaltungsgericht, Germany,

An entrybanfalls within the scopeof the ReturnDirective alsoif thereasondor this banare notrelatedto migrationbut
public order in the contextof a criminal conviction.If the return decisionconnectedo that entry banis annulled- evenif
that return decision was final - that return decision is no longer valid.
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CJEU 26 Sep. 2024, C-143/ Bandundu (#2) EU:C:2024:81
interpr. of Dir. 2008/115 Return Directive Art. all Art.

Reformulated question of C-203/23 (Bandundu (#1) was found inadmissible.

CJEU 16 Nov. 2023, C-203/: Bandundu #1 EU:C:2023:89
interpr. of Dir. 2008/115 Return Directive Art. all Art.

inadmissable

Therequestof the referring court doesnot includea statemenbf the reasonswhichled to questionon the interpretatior
of the ReturnDir., limiting itself, on the onehand,to summarizinghe argumentof the partiesto the main proceeding:
and to note that theseparties are opposedas to the application of Union law in this caseand the consequence® be
drawnfrom it and, secondlyto reproducethe questionproposedby the defendanin main. Nor doesthis requestsetout
the link which, accordingto the referring court, existshetweerthat directive and the national legislation applicableto
thedisputein the main proceedingswith the resultthat the CJEU cannotasses$o whatextenta responseo the questior
posed is necessary to enable this court to render its decision in the main proceedings.

CJEU (GC) 17 July 2014, C-473/ Bero & Bouzalmate EU:C:2014:209
AG 30 Apr. 201« EU:C:2014:29
interpr. of Dir. 2008/115 Return Directive Art. 16(1)

ref. from Bundesgerichtshof, Germany, 3 Sep. 2013

joined cases: C-473/13 + C-514/13

Asarule, a MSis requiredto detainillegally stayingTCNsfor the purposeof removalin a specialiseddetentionfacility
of that Stateevenif the MS hasa federalstructureand the federatedstatecompetento decideuponand carry out suck
detention under national law does not have such a detention facility.

CJEU 11 Dec. 2014, C-249/ Boudjlida EU:C:2014:243
AG 25 June 201 EU:C:2014:203
interpr. of Dir. 2008/115 Return Directive Art. 6

ref. from Tribunal administratif de Pau, France, 6 May 2013

Theright to be heardin all proceedinggin particular, Art 6), mustbeinterpretedas extendingo theright of anillegally
stayingthird-country national to expressheforethe adoptionof a return decisionconcerninghim, his point of view on
the legality of his stay, on the possibleapplication of Art 5 and 6(2) to (5) and on the detailedarrangementdor his
return.

CJEU 4 Oct. 2024, C-387/ Bouskoura EU:C:2024:86
AG 5 Sep. 202 EU:C:2024:70
interpr. of Dir. 2008/115 Return Directive Art. 15(2)(b)

ref. from Rechtbank Den Haag (zp) Roermond, NL, 4 June 2024

Art. 15 mustbe interpretedas not precludingnationallegislationwhich doesnot require the competenjudicial authority
to order thereleaseof a TCN,whois in detentionpursuantto a measureadoptedon the basisof Directive 2008/115,0n
the groundthat that person,whosedetentionhad initially beenorderedpursuantto a measureadoptedon the basisof
RegulationNo 604/2103,had not beenreleasedimmediatelyafter a finding that that latter measurehad become
unlawful.

CJEU 9 Nov. 2023, C-257/. C.D. EU:C:2023:85
interpr. of Dir. 2008/115 Return Directive Art. 4+5

ref. from Krajsk soud v Br#i, Czech, 14 Apr. 2022

Art. 2(1) and 3(2) mustbeinterpretedas meaningthat theyprecludethe adoptionof a return decision,underArt. 6(1), in
respectof a TCN after the submissionby that personof an application for international protection, but before the
adoptionof a first-instancedecisionon that application, irrespectiveof the period of residenceto which that return
decision refers.

CJEU 1 Oct. 2015, C-290/ Celaj EU:C:2015:64
AG 28 Apr. 201t EU:C:2015:28
interpr. of Dir. 2008/115 Return Directive Art.

ref. from Tribunale di Firenze, Italy, 12 June 2014

TheDirective mustbe interpretedasnot, in principle, precludinglegislationof a MSwhich providesfor theimpositionof
a prison sentencen an illegally stayingthird-countrynationalwho, after havingbeenreturnedto his countryof origin
in the contextof an earlier return procedure unlawfully re-entersthe territory of that Statein breachof an entryban, at
least in cases of re-entry in breach of an entry ban.
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CJEU 12 Sep. 2024, C-352/ Changu EU:C:2024:74
interpr. of Dir. 2008/115 Return Directive Art. 14(2)

ref. from Administrativen sad Sofia-grad, Bulgaria, 29 May 2023

TheReturnDir. mustbeinterpretedas meaningthata MSwhichis unableto removea TCNwithin the periodslaid down
in accordancewith Art. 8 of that directivemustprovidethat nationalwith written confirmationthat, althoughhe or sheis
stayingillegally on theterritory of that MS, the return decisionconcerninghim or her will temporarilynot be enforced
Art. 1, 4 and 7 of the Charter,readin conjunctionwith the ReturnDir. mustbe interpretedas meaningthat a MSis not
requiredto grant, on compellinghumanitariangrounds,a right to stayto a TCN who currently residesillegally in its
territory, irrespectiveof the duration of that nationalOstay in that territory. If that national also has the status of
applicantfor internationalprotection,whois authorisedto remainin theterritory of that MS, he or shemayalsorely on
the rights enshrined in the Reception Dir.

Aslong as he or shehasnot beenremovedthat national may,however rely on the rights guaranteedo him or her by
both the Charter and Art. 14(1) of that directive.

The importanceof this judgmentis the direct and unconditionalreferral to art 4 Charter in the contextof an illegally
stayingthird-country national who hasnot yet beenremovedNo other requirementsare neededThisimpliesan active
dutyfor the authoritiesto preventdegradingtreatmentaslaid downin art. 4 Charter. Article 4 would beinfringedin the
casewheretheindifferenceof the authoritiesof a MSwouldresultin a personwholly dependenon Statesupportfinding
him or herself,irrespectiveof his or her wishesand his or her personalchoices in a situation of extremematerial
povertythat doesnot allow him to meethis mostbasicneedssuchas, inter alia, food, personalhygieneand a placeto
live, and that undermineshis physicalor mentalhealthor putshim in a stateof degradationincompatiblewith humar
dignity.

CJEU 28 Apr. 2011, C-61/: El Dridi EU:C:2011:26
AG 28 Apr. 201: EU:C:2011:20
interpr. of Dir. 2008/115 Return Directive Art. 15+16

ref. from Corte D'Appello Di Trento, Italy, 10 Feb. 2011

TheReturnDirective precludeshat a MemberStatehaslegislationwhich providesfor a sentencef imprisonmento be
imposedon an illegally stayingTCN on the sole groundthat he remains,without valid grounds,on the territory of that
State, contrary to an order to leave that territory within a given period.

CJEU 19 Sep. 2013, C-297/ Filev & Osmani EU:C:2013:56
interpr. of Dir. 2008/115 Return Directive Art. 2(2)(b)+11

ref. from Amtsgericht Laufen, Germany, 18 June 2012

Directive mustbe interpretedas precludinga MS from providing that an expulsionor removalorder which predatesby
five yearsor morethe period betweerthe date on which that directive shouldhavebeenimplementedand the date on
whichit wasimplementedmaysubsequentipe usedas a basisfor criminal proceedingswherethat order wasbasedon
a criminal law sanction(within the meaningof Article 2(2)(b)) and wherethat MS exercisedhe discretionprovidedfor
under that provision.

CJEU 10 Sep. 2013, C-383/ G.&R. EU:C:2013:53
AG 23 Aug. 201. EU:C:2013:55
interpr. of Dir. 2008/115 Return Directive Art. 15(2)+6

ref. from Raad van State, NL, 5 July 2013

If the extensionof a detentionmeasurehas beendecidedin an administrativeprocedurein breachof the right to be
heard, the national court responsiblefor assessinghe lawfulnessof that extensiordecisionmay order the lifting of the
detentionmeasureonly if it considers,in the light of all of the factual and legal circumstance®f eachcase,that the
infringementat issueactually deprivedthe party relying thereonof the possibility of arguing his defencebetter, to the
extent that the outcome of that administrative procedure could have been different.

CJEU 15 Sep. 2022, C-420/ H.N. EU:C:2022:67
AG 3 Mar. 202 EU:C:2022:15
interpr. of Dir. 2008/115 Return Directive Art. 3+9+11(2)

ref. from Sofiyski Rayonen sad, Bulgaria, 7 Aug. 2020

In sofar asit is apparentfrom the order for referencethat, in the presentcase the personconcerneds preventedrom
entering the territory of the MS in which his trial is taking place becauseof an entry ban imposedon him by the
competentauthorities of that Member State, it remainsto be determinedwhether Return Dir. 2008/115,in sucha
situation, precludes the MS concerned from withdrawing or suspending the entry ban imposed on that person.
In thatregard, it shouldberecalledthat that directive,whichlays downcommorstandardsand procedureso be applied
in the MSsfor returning illegally stayingthird-country nationals,permitsMSs,as providedfor in Art. 11(3), wherea
return decision is accompanied by an entry ban, to withdraw or suspend such a ban.

Thus,the fourth subparagraphof that paragraphstatesthat, in specificcasesor certain categoriesof casesfor other
reasons, MS are to have such an option.

Asthe AdvocateGeneralobservedn point 87 of his Opinion, the fourth subparagraptof Art. 11(3) ReturnDir. confers
on the MS a wide discretionin defining the casesin which they considerthat an entry ban accompaniedy a return
decisionshouldbe suspendedr lifted and thereforeallows themto withdraw or suspendsuchan entry banin order to
enable a suspect or accused person to travel to their territory in order to be present at his or her trial.
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CJEU 6 Oct. 2022, C-241/ IL. EU:C:2022:75
AG 2 June 202 EU:C:2022:43
interpr. of Dir. 2008/115 Return Directive Art. 15(1)

ref. from Riigikohus, Estonia, 30 Mar. 2021

Art. 15(1) ReturnDir. mustbe interpretedas not permitting a MS to order the detentionof an illegally stayingthird-
countrynational solelyon the basisof a generalcriterion basedon therisk that the effectiveenforcemenof theremova
would be compromisedwithout satisfyingone of the specificgroundsfor detentionprovidedfor and clearly definedby
the legislation implementing that provision in national law.

CJEU 17 Sep. 2020, C-806/ J.Z. EU:C:2020:72
AG 23 Apr. 202( EU:C:2020:30
interpr. of Dir. 2008/115 Return Directive Art. 11(2)

ref. from Hoge Raad, NL, 23 Nov. 2018

TheReturnDirective,andin particular Art. 11 thereof,mustbe interpretedas not precludinglegislationof a MS which
providesthat a custodialsentencenaybeimposedon anillegally stayingTCN for whomthe return proceduresetout in
that directivehasbeenexhaustedbut who hasnot actually left theterritory of the MSs,wherethe criminal act consistan
an unlawful staywith noticeof an entryban, issuedin particular on accountof that TCNOsriminal record or the threat
he representdo public policy or national security,providedthat the criminal act is not definedas a breachof suchan
entry ban and that that legislationis sufficientlyaccessiblepreciseand foreseeablén its applicationin order to avoid
all risk of arbitrariness, which is for the referring court to ascertain.

Follow up onthe Ouhramicase(C-225/16)of 26 July 2017 on the consequencesf an entry banif the alien hasnot (yet)
left the territory of the MS.

CJEU 10 Mar. 2022, C-519/. K. / Gifhorn (DE) EU:C:2022:17
AG 25 Nov. 202. EU:C:2021:95
interpr. of Dir. 2008/115 Return Directive Art. 16(1)+18(1)

ref. from Amtsgericht Hannover, Germany, 15 Oct. 2020

Art. 16(1) ReturnDir. mustbe interpretedas meaningthat a certain sectionof a prison, which, althoughit hasits own
director, comesunder the direction of that prison and under the authority of the minister responsiblefor the prison
systemand wherethird-country nationalsare keptin detentionwith a view to their removalin specializedbuildings,
which havetheir own facilities and which are separatefrom the other buildings of this section,in which criminally
convictedpersonsare detained,may be regardedas a 'special detentionfacility’ within the meaningof that provision,
providedthat the detentionconditionsapplicableto thosethird-country nationalspreventas muchas possiblethat this
detentionis equivalentto detentionin prison environmentand are such as to respectboth the fundamentalrights
guaranteed by the Charter and the rights enshrined in Art. 16(2) to (5) and Art. 17 of the RD.

(2) Art. 18 RD, readin conjunctionwith Art. 47 Charter, mustbe interpretedas meaningthat the national court which,
within the frameworkof its jurisdiction, mustrule on the detentionor extensiororder the detentionin a prison of a third-
country national pendinghis removalmustbe able to verify whetherthe conditionsunderwhich a MS can detain this
third-country national in prison pursuant to Art. 18.

(3) Article 16(1) of Directive 2008/115,read in conjunctionwith the principle of the primacy of EU law, mustbe
interpretedas meaningthat a national court rules on legislation of a MemberStateunder which illegal residentsare
residentin theterritory of that MemberStatependingtheir removal,third-countrynationalsmaybetemporarilydetainec
in a prison,wheretheyare keptseparategfrom ordinary prisoners shouldnot applyif the conditionsunderwhichsuchan
arrangementccordingto Article 18(1)is not or nolongermet, andthe secondsentenc®f Article 16(1) of that directive
is compatible with EU law.

CJEU (GC) 8 May 2018, C-82/. K.A. a.o. EU:C:2018:30
AG 26 Oct. 201 EU:C:2017:82
interpr. of Dir. 2008/115 Return Directive Art. 5+11+13

ref. from Raad voor Vreemdelingenbetwistingen, Belgium, 12 Feb. 2016

Art. 5 and 11 mustbe interpretedas not precludinga practice of a MS that consistsn not examiningan applicationfor
residenceor the purposeof family reunification, submittedon its territory by a TCN family memberof a Union citizen
whois a national of that MS and who hasneverexercisechis or her right to freedomof movementsolelyon the ground
that that TCN is the subject of a ban on entering the territory of that Member State.

Art. 5 mustbeinterpretedas precludinga national practice pursuantto which a return decisionis adoptedwith respec
to a TCN,who haspreviouslybeenthe subjectof a return decision,accompaniedy an entry banthat remainsin force,
withoutany accountbeingtakenof the detailsof his or her family life, andin particular the interestsof a minor child of
that TCN, referredto in an applicationfor residencefor the purposesf family reunificationsubmittedafter the adoptior
of such an entry ban, unless such details could have been provided earlier by the person concerned.

CJEU 19 Dec. 2024, C-244/ Kaduna EU:C:2024:103
interpr. of Dir. 2008/115 Return Directive Art. 6

ref. from Rechtbank Den Haag (zp Amsterdam), Netherlands, 29 Mar. 2024

joined cases: C-244/24 + C-290/24

Art. 6 mustbeinterpretedas precludingthe issuingof a return decisionto a TCN, whois legally stayingin theterritory
of a MS by virtue of the option exercisedy that MSto granttemporaryprotectionto that TCN, beforethe dateon which
that protectionends,including wherethe effectsof that decisionare suspendedintil that dateand wherethat dateis in
the near future.

NEAIS 2024/4 (Dec.) Newsletter on European Asylum Issues B for Ju 111



NEAIS 2024/4 —_—

3.3.1: Irregular Migration and Border Detention: Jurispruden€slEU Judgments

CJEU (GC) 30 Nov. 2009, C-357/ Kadzoev EU:C:2009:74
AG 10 Nov. 200! EU:C:2009:69
interpr. of Dir. 2008/115 Return Directive Art. 15(4), (5) + (6)

ref. from Administrativen sad Sofia-grad, Bulgaria, 7 Sep. 2009

The maximumduration of detentionmustinclude a period of detentioncompletedin connectionwith a remova
procedurecommencedeforethe rules in the directive becomeapplicable.Only a real prospectthat removalcan be
carried out successfullyhavingregard to the periodslaid downin Article 15(5) and (6), correspondgo a reasonable
prospecif removal,andthat that reasonableprospecidoesnot existwhereit appearsunlikelythat the personconcernet
will be admitted to a third country, having regard to those periods.

CJEU 30 Sep. 2020, C-402/ L.M./ CPAS (BE) EU:C:2020:75
AG 4 Mar. 202! EU:C:2020:15
interpr. of Dir. 2008/115 Return Directive Art. 5+13

ref. from Cour du Travail de Liege, Belgium, 17 May 2019

Artt. 5,13 and 14, readin thelight of Art. 7, 19(2),21 and 47 of the Charter, mustbe interpretedas precludingnational
legislation which does not provide, as far as possible, for the basic needs of a TCN to be met where:

b that national has appealed against a return decision made in respect of him or her;

b the adult child of that TCN is suffering from a serious illness;

b the presence of that TCN with that adult child is essential;

ban appealwasbroughton behalfof that adult child againsta return decisiontakenagainsthim or her, the enforcemer
of which mayexposehat adult child to a seriousrisk of graveandirreversibledeteriorationin his or her stateof health,
and

b that TCN does not have the means to meet his or her needs himself or herself.

CJEU 24 Feb. 2021, C-673/ M. a.o. EU:C:2021:12
AG 20 Oct. 202! EU:C:2020:84
interpr. of Dir. 2008/115 Return Directive Art. 3+6+15

ref. from Raad van State, NL, 4 Sep. 2019

Arts 3, 4, 6 and 15 mustbe interpretedas not precludinga MS from placingin administrativedetentiona TCN residing
illegally onits territory, in orderto carry outtheforcedtransferof that nationalto anotherMSin whichthat nationalhas
refugeestatus,wherethat national hasrefusedto complywith the order to go to that other MS andit is not possibleto
issue a return decision to him or her.

CJEU 11 Mar. 2021, C-112/. M.A. EU:C:2021:19
interpr. of Dir. 2Q08/115 Return Directive Art. 5+13

ref. from Conseil dOEtat, Belgium, 28 Feb. 2020

Art. 24 Charter

Art. 5 ReturnDirective,read in conjunctionwith Art. 24 Charter, mustbe interpretedas meaningthat MSsare required
to takedueaccountof the bestinterestsof the child beforeadoptinga return decisionaccompaniedby an entryban,ever
where the person to whom that decision is addressed is not a minor but his or her father.

CJEU 27 Apr. 2023, C-528/. M.D. EU:C:2023:34
AG 24 Nov. 202; EU:C:2022:93
interpr. of Dir. 2008/115 Return Directive Art. 5+11

Art 20 TFEU mustbe interpretedas precludinga MS from adoptinga decisionbanningentry into the territory of the
EuropeanUnion in respectof a TCN, who is a family memberof a Union citizen,a national of that MS who hasnever
exercisedhis or her right to free movementwithout having examinedbeforehandwhetherthere is, betweenthose
persons,a relationship of dependencyvhich would de facto compelthat Union citizen to leave the territory of the
EuropeanUnion altogetherin order to go with that family memberand, if so,whetherthe groundson whichthat decisior
was adopted allow a derogation from the derived right of residence of that TCN.

Art. 5 Return Dir. mustbe interpretedas precluding that a TCN, who should have beenthe addresseeof a return
decision,s the subjectbin a direct extensiorof the decisionwhichwithdrewfrom him or her, for reasonsconnectedvith
national security,his or her right of residenceon theterritory of the MS concerned®of a decisionbanningentryinto the
territory of the EuropeanUnion, adoptedfor identical reasonswithout consideratiorbeinggiven,beforehandto his or
her state of health and, where appropriate, his or her family life and the best interests of his or her minor child.
Art. 5 ReturnDir. mustbeinterpretedas meaningthat, wherea national court is seisedf an actionagainstan entryban
decision adopted pursuantto national legislation which is incompatiblewith that Article 5 and which cannot be
interpretedconsistentlywith it, that court mustdisapplythat legislationto the extentthat it doesnot complywith that
article and, where necessary to ensure the full effectiveness of Article 5, apply that article directly in the dispute
Art. 13 ReturnDir. mustbeinterpretedas precludinga national practiceby whichthe administrativeauthoritiesof a MS
refuseto applya final court decisionordering the suspensiomf enforcemenof an entry ban decisionon the groundthat
that decision had already been the object of an alert in the Schengen Information System.
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! CJEU 8 Oct. 2020, C-568/ M.O. / Toledo (ES) EU:C:2020:80

* interpr. of Dir. 2008/115 Return Directive Art. 6(1)+8(1)
ref. from Tribunal Superior de Justicia of Castilla La Mancha , Spain, 11 July 2019

* First, it shouldbe observedhat, whenapplyingdomestidaw, and within the limits establishedy generalprinciples of
law, national courtsare requiredto interpretthat law, sofar as possible,in the light of the wording and the purposeof
the directive concernedn order to achievethe result soughtby that directive.In this case,the referring court seemdo
precludethat possibility. Secondlyjt mustbe observedhat, in accordancewith the CourtOsettledcase-law,a directive
cannot, of itself, impose obligations on an individual.
The ReturnDirective mustbe interpretedas meaningthat, wherenational legislation makesprovision,in the eventof a
TCNstayingillegally in theterritory of a MS, for eithera fine or removal,andthe latter measuremaybe adoptedonly if
there are aggravating circumstancesconcerningthat national, additional to his or her illegal stay, the competer
national authority may not rely directly on the provisionsof that directive in order to adopta return decisionand to
enforce that decision, even in the absence of such aggravating circumstances.

! CJEU 5 June 2014, C-146/ Mahdi EU:C:2014:132
AG 14 May 201 EU:C:2014:193
* interpr. of Dir. 2008/115 Return Directive Art. 15

ref. from Administrativen sad Sofia-grad, Bulgaria, 28 Mar. 2014

* Any decisionadoptedby a competentuthority, on expiry of the maximumperiod allowedfor the initial detentionof a
TCN, on the further courseto take concerningthe detentionmustbe in the form of a written measurethat includesthe
reasonsin fact and in law for that decision.The Dir. precludesthat an initial six-monthperiod of detentionmay be
extended solely because the third-country national concerned has no identity documents.

! CJEU 21 Mar. 2013, C-522/. Mbaye EU:C:2013:19

* interpr. of Dir. 2008/115 Return Directive Art. 2(2)(b)+7(4)
ref. from Ufficio del Giudice di Pace Lecce, Italy, 22 Sep. 2011

* Third-countrynationalsprosecutedor or convictedof the offenceof illegal residenceprovidedfor in the legislationof a
Member Statecannot,on accountsolely of that offenceof illegal residence be excludedfrom the scopeof Directive
2008/115.
Directive 2008/115doesnot precludelegislation of a Member Statepenalisingthe illegal residenceof third-country
nationalsby a fine which may be replacedby expulsion.However,it is only possibleto haverecourseto that option to
replacethefine wherethe situationof the personconcernedcorrespondgo oneof thosereferredto in Article 7(4) of that

directive.
! CJEU 5 Nov. 2014, C-166/. Mukarubega EU:C:2014:233
AG 25 June 201 EU:C:2014:203
* interpr. of Dir. 2008/115 Return Directive Art. 3+7

ref. from Tribunal Administratif de Melun, France, 3 Apr. 2013

* A national authority is not precludedfrom failing to heara TCN specificallyon the subjectof a return decisionwhere
after that authority has determinedthat the TCN is stayingillegally in the national territory on the conclusionof a
procedurewhich fully respectedhat personOsgght to be heard, it is contemplatingthe adoptionof sucha decisionin
respect of that person, whether or not that return decision is the result of refusal of a residence permit.

! CJEU 3 Sep. 2015, C-456/ Orrego Arias EU:C:2015:55
* interpr. of Dir. 2001/40 Expulsion Decisions Art. 3(1)(a)

ref. from Tribunal Superior de Justicia of Castilla La Mancha , Spain, 2 Oct. 2014
* inadmissable

* This caseconcernsthe exactmeaningof the term Ooffencpunishableby a penaltyinvolving deprivationof liberty of at
least one yearOgset out in Art 3(1)(a). However,the questionwas incorrectly formulated. Consequentlythe Court
ordered that the case was inadmissable.

1 CJEU 26 July 2017, C-225/ Ouhrami EU:C:2017:59
AG 18 May 201 EU:C:2017:39
* interpr. of Dir. 2008/115 Return Directive Art. 11(2)

ref. from Hoge Raad, NL, 22 Apr. 2016

* Article 11(2) mustbe interpretedas meaningthat the starting point of the duration of an entry ban,asreferredto in that
provision,whichin principle maynot exceedive years,mustbe calculatedfrom the dateon which the personconcernet
actually left the territory of the Member States.

! CJEU 8 Sep. 2022, C-56/ P.L. EU:C:2022:67
* interpr. of Dir. 2008/115 Return Directive Art. 5+6+13

* The request is manifestly unfounded.
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CJEU 25 May 2016, C-218/. Paoletti a.o. EU:C:2016:74
AG 26 May 201 EU:C:2016:37
interpr. of Dir. 2002/90 Unauthorized Entry Art. 1

ref. from Tribunale ordinario di Campobasso, Italy, 11 May 2015

Article 6 TEU and Article 49 of the Charter of FundamentalRights of the EuropeanUnion mustbe interpretedas
meaningthat the accessionof a Stateto the EuropeanUnion doesnot preclude another Member Stateimposinga
criminal penaltyon personswho committed beforethe accessionthe offenceof facilitation of illegal immigration for
nationals of the first State.

CJEU 14 Sep. 2017, C-184/ Petrea EU:C:2017:68
AG 27 Apr. 201° EU:C:2017:32
interpr. of Dir. 2008/115 Return Directive Art. 6(1)

ref. from Dioikitiko Protodikeio Thessalonikis, Greece, 1 Apr. 2016

TheReturnDirective doesnot precludea decisionto return a EU citizenfrom beingadoptedby the sameauthoritiesand
accordingto the sameprocedureas a decisionto return a third-countrynational stayingillegally referredto in Article 6
(1), providedthat the transpositionmeasure®f Directive 2004/38(CitizensDirective) which are morefavourableto that
EU citizen are applied.

CJEU (GC) 17 July 2014, C-474/ Pham EU:C:2014:209
AG 30 Apr. 201« EU:C:2014:33
interpr. of Dir. 2008/115 Return Directive Art. 16(1)

ref. from Bundesgerichtshof, Germany, 3 Sep. 2013
The Dir. doesnot permita MS to detaina TCN for the purposeof removalin prison accommodatiortogetherwith
ordinary prisoners even if the TCN consents thereto.

CJEU 6 Dec. 2012, C-430/ Sagor EU:C:2012:77
interpr. of Dir. 2008/115 Return Directive Art. 2+15+16

ref. from Tribunale di Adria, Italy, 18 Aug. 2011

An illegal stay by a TCN in a MS:

(1) can be penalised by means of a fine, which may be replaced by an expulsion order;

(2) can not be penalisedby meansof a homedetentionorder unlessthat order is terminatedas soonas the physica
transportation of the TCN out of that MS is possible.

CJEU 14 Jan. 2021, C-441, T.Q. EU:C:2021:¢
AG 2 July 202( EU:C:2020:51
interpr. of Dir. 2008/115 Return Directive Art. 6+8+10

ref. from Rechtbank Den Haag (zp) Den Bosch, NL, 12 June 2019

Art. 6(1) mustbe interpretedas meaningthat, beforeissuinga return decisionagainstan unaccompaniedninor, the MS
concernednustcarry out a generalandin-depthassessmerf the situationof that minor, taking dueaccountof the best
interestsof the child. In this context,that MS must ensurethat adequatereception facilities are available for the
unaccompanied minor in question in the State of return.

Art. 6(1) read in conjunctionwith Art. 5(a) andin thelight of Art. 24(2) of the Charter, mustbe interpretedas meaning
that a MS may not distinguishbetweenunaccompaniedninors solely on the basis of the criterion of their age for the
purpose of ascertaining whether there are adequate reception facilities in the State of return.

Art. 8(1) mustbe interpretedas precludinga MS, after it hasadopteda return decisionin respectof an unaccompanie
minor and hasbeensatisfied,in accordancewith Art. 10(2), that that minor will be returnedto a memberof his or her
family, a nominatedguardian or adequatereceptionfacilities in the Stateof return, from refraining from subsequentl
removing that minor until he or she reaches the age of 18 years.

CJEU 4 Dec. 2020, C-746/ u.D. EU:C:2020:106
interpr. of Dir. 2008/115 Return Directive Art. all Art.

ref. from Juzgado de lo Contencioso-Administrativo de Barcelona, Spain, 14 Oct. 2019

case is deleted

Did the Spanish State correctly transpose Dir. 2008/115 into national law.

Question was withdrawn with reference to the judgment CJEU 8 Oct. 2020, C-568/19.

CJEU 3 Mar. 2022, C-409/; U.N. EU:C:2022:14
interpr. of Dir. 2008/115 Return Directive Art. 6+7+8

Art. 6(1) and 8(1) ReturnDir., readin conjunctionwith Art. 6(4), 7(1) and 7(2), mustbe interpretedas not precludinc
legislationof a MSwhich penalisesa third-countrynational stayingillegally in theterritory of that MS,in the absencef
aggravatingcircumstancesinitially by a fine togetherwith an obligation to leave the territory of that MS within a
prescribed period unless, before the expiry of that period, that third-country nationalOsstay is regularised and,
subsequentlyif that third-country nationalOsstay is not regularised,by a decisionordering his or her compulson
removal, provided that that period is set in accordance with the requirements laid down in Art. 7(1) and (2).
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! CJEU 20 Oct. 2022, C-825/ U.P. EU:C:2022:81

* interpr. of Dir. 2008/115 Return Directive Art. 6(4)
ref. from Cour de cassation, Belgium, 13 Dec. 2021

* Art. 6(4) mustbe interpretedas not precludinglegislation of a MS underwhich, wherea right to stayis grantedto a
third-countrynational stayingillegally onits territory pendingthe outcomeof the processingof an applicationfor leave
to remainfor oneof thereasonscoveredby that provision,on accountof the admissibilityof that application,the grant of
that right entails the implicit withdrawal of a return decisionpreviouslyadoptedin respectof that national after the
rejection of his or her application for international protection.

! CJEU 5 May 2021, C-641/: V.T./ CPAS (BE) EU:C:2021:37
* interpr. of Dir. 2008/115 Return Directive Art. 5+13
ref. from Tribunal du Travail de Liege, Belgium, 26 Nov. 2020
* Art. 5+13 must be interpreted as precluding national legislation which:
* doesnot confer automaticsuspensoryeffecton an action broughtby a TCN againsta return decision,within the
meaningof Art. 3(4), concerninghim, after the withdrawal by the competentuthority of his refugeestatuspursuantto
Art. 11 QD, and, correlatively,
* doesnot conferon that TCN a provisionalright to resideandto havehis basicneedsakencare of until a decisionon
that action is taken,
in the exceptionalkcasewherethat national, who is affectedby a seriousillness,may,as a result of that decisionbeing
enforced, be exposed to a serious risk of grave and irreversible deterioration in his state of health.
In this context,the national court, hearing a disputethe outcomeof which is linked to the possiblesuspensiorof the
effectsof the return decision,musthold that the action brought againstthat decisionhas automaticsuspensorffect
where that action containsargumentsthat do not appearto be manifestlyunfounded,seekingto establishthat the
enforcemenof that decisionwould exposeghe TCNto a seriousrisk of graveandirreversibledeteriorationin his stateof

health.
! CJEU 10 Apr. 2012, C-83/: Vo EU:C:2012:20
AG 26 Mar. 201! EU:C:2012:17
* interpr. of Dir. 2002/90 Unauthorized Entry Art. 1

ref. from Bundesgerichtshof, Germany, 17 Feb. 2012

* TheVisaCodeis to beinterpretedas meaningthat is doesnot precludenational provisionsunderwhich assistingillegal
immigration constitutesan offencesubjectto criminal penaltiesin caseswhere the personssmuggled third-country
nationals, hold visaswhich they obtainedfraudulently by deceivingthe competentauthorities of the Member State of
issue as to the true purpose of their journey, without prior annulment of those visas.

! CJEU 2 July 2020, C-18/: W.M. EU:C:2020:51
AG 27 Feb. 202 EU:C:2020:13
* interpr. of Dir. 2008/115 Return Directive Art. 16(1)

ref. from Bundesgerichtshof, Germany, 11 Jan. 2019

* Art. 16(1) ReturnDirective mustbe interpretedas not precludingnational legislation which allows an illegally stayinc
TCN to be detainedin prison accommodatiorfor the purposeof removal, separatedfrom ordinary prisoners,on the
ground that he posesa genuine,presentand sufficiently seriousthreat affecting one of the fundamentalinterestsof
society or the internal or external security of the MS concerned.

! CJEU 11 June 2020, C-448, W.T. EU:C:2020:46

* interpr. of Dir. 2001/40 Expulsion Decisions Art. in full
ref. from Tribunal Superior de Justicia de Castilla-La Mancha, Spain, 12 June 2019

* Art. 12 of Dir. 2003/109mustbe interpretedas precludinglegislationof a MSwhich, asinterpretedby national case-law
with referenceto Council Directive 2001/40,providesfor the expulsionof any third-country national who holdsa long-
term residencepermit who has committeda criminal offencepunishableby a custodialsentenceof at leastone year,
without it being necessanto examinewhetherthe third country national representsa genuineand sufficiently serious
threatto public order or public securityor to takeinto accountthe duration of residencen theterritory of that Membel
State the ageof the personconcernedthe consequencesf expulsionfor the personconcernedand family membersand
the links with the country of residence or the absence of links with the country of origin.
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CJEU (GC) 22 Nov. 2022, C-69/ X. I Stscr (NL) EU:C:2022:91
AG 9 June 202 EU:C:2022:45
interpr. of Dir. 2008/115 Return Directive Art. 5+6+9

ref. from Rechtbank Den Haag (zp) Den Bosch, NL, 4 Feb. 2021

(1) Art 5 ReturnDir., readin conjunctionwith Art. 1, 4 and 19(2) Charter, mustbe interpretedas precludinga return
decisionfrom beingtakenor a removalorder from being madein respectof a third-country national who is staying
illegally on theterritory of a MS and sufferingfrom a seriousiliness,wherethere are substantialgroundsfor believing
thatthe personconcernedvould be exposedin the third-countryto whichhe or shewould beremovedto a real risk of a
significant,permanent@andrapid increasein his or her pain, if he or shewerereturned,on accountof the only effective
analgesidreatmentbeingprohibitedin that country.A MemberStatemaynot lay downa strict period within whichsuck
an increase must be liable to materialise in order to preclude that return decision or that removal order.

(2)Art. 5 and 9(1)(a) mustbe interpretedas precludingthe consequencesf the removalorder in the strict senseon the
stateof health of a third-country national from beingtakeninto accountby the competennational authority solelyin
order to examine whether he or she is able to travel.

(3) Directive 2008/115readin conjunctionwith Art. 7, aswell as Art. 1 and 4 Charter mustbe interpretedas meaning
that

(a) it doesnotrequirethe MS onwhoseterritory a third-countrynationalis stayingillegally to grantthat nationala right
of residencenvherehe or shecannotbe the subjectof a return decisionor a removalorder becausehereare substantia
groundsfor believingthat he or shewould be exposedin the receivingcountry,to a real risk of a rapid, significantand
permanent increase in the pain caused by the serious illness from which he or she suffers;

(b) the stateof healthof that nationalandthe care he or shereceiveson thatterritory, on accountof thatillness,mustbe
takeninto account,togetherwith all the other relevantfactors, by the competennational authority whenit examine:
whethertheright to respectfor the privatelife of that national precludeshim or her beingthe subjectof a return decisior
or a removal order;

(c) the adoptionof sucha decisionor measuredoesnot infringe that right on the sole groundthat, if he or shewere
returnedto the receivingcountry,that national would be exposedo therisk that his or her stateof healthdeteriorates
where such a risk does not reach the severity threshold required undérGtrarter.

CJEU 22 June 2023, C-711, X.X.X. /| Etat Belge (BE) EU:C:2023:50
AG 2 Eeb. 202 EU:C:2023:15
interpr. of Dir. 2008/115 Return Directive Art. 5

ref. from Conseil dOEtat, Belgium, 4 Nov. 2021

inadmissable

joined cases: C-711/21 + C-712/21

Thenational (Belgian) Court failed to explainto the CJEU why a reply to their questionds necessaryo enablethemto
give judgment Evenafter an expressequestof the CIEU, the ConseildOEtafailed to do so. The ConseildOEtatnerely
referred to a point of view of one of the parties.

CJEU 23 Apr. 2015, C-38/: Zaizoune EU:C:2015:26
interpr. of Dir. 2008/115 Return Directive  Art. 4(2)+6(1)

ref. from Tribunal Superior de Justicia del Pais Vasco, Spain, 27 Jan. 2014

Articles 6(1) and 8(1), read in conjunctionwith Article 4(2) and 4(3), mustbe interpretedas precludinglegislationof a
MS, which provides,in the eventof TCNsillegally stayingin the territory of that Member State,dependingon the
circumstances, for either a fine or removal, since the two measures are mutually exclusive.

CJEU 11 June 2015, C-554, Zh. & O. EU:C:2015:37
AG 12 Feb. 201 EU:C:2015:9
interpr. of Dir. 2008/115 Return Directive Art. 7(4)

ref. from Raad van State, NL, 28 Oct. 2013

(1) Art. 7(4) mustbe interpretedas precludinga national practice wherebya third-country national, who is stayingc
illegally within the territory of a MemberState,is deemedo posea risk to public policy within the meaningof that
provisionon the solegroundthat that nationalis suspectedor hasbeencriminally convicted,of an act punishableas a
criminal offence under national law.

(2) Art. 7(4) mustbe interpretedto the effectthat, in the caseof a TCN whois stayingillegally within the territory of a
MS and is suspectedor hasbeencriminally convicted,of an act punishableas a criminal offenceunder national law,
otherfactors, suchas the nature and seriousnessf that act, the time which haselapsedsinceit wascommittedand the
fact that that national was in the processof leaving the territory of that MS when he was detainedby the national
authorities, may be relevantin the assessmentf whetherhe posesa risk to public policy within the meaningof that
provision.Any matterwhichrelatesto thereliability of the suspicionthat the third-countrynational concerneccommittec
the alleged criminal offence, as the case may be, is also relevant to that assessment.

(3) Art. 7(4) mustbe interpretedas meaningthat it is not necessaryin order to makeuseof the option offeredby that
provision to refrain from granting a period for voluntary departurewhenthe TCN posesa risk to public policy, to
conducta freshexaminationof the matterswhich havealreadybeenexaminedn order to establishthe existenceof that
risk. Any legislation or practice of a MS on this issue must neverthelesensurethat a case-by-casessessmens
conducted of whether the refusal to grant such a period is compatible with that personOs fundamental rights.

CJEU 8 July 2024, C-669/. Zhang

interpr. of Dir. 2008/115 Return Directive Art. 6+8+9
ref. from Rechtbank Den Haag (zp) Roermond, NL, 13 Nov. 2023

(deleted)

Question is withdrawn.
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3.3.2 CJEU pending cases on Irregular Migration and Border Detention

CJEU C-636/2: Al Hoceima

interpr. of Dir. 2008/115 Return Directive Art. 7(4)+8+11(1)

ref. from Raad voor Vreemdelingenbetwistingen, Belgium, 16 Oct. 2023

MustArt 7(4), 8(1)+(2), and 11(1) in the light of Art. 13 ReturnDir. and Art. 47 Charter, be interpretedas precluding
the refusalto grant a period for voluntary departurefrom beingregardedas a meremeansof enforcementvhich does
not alter the legal positionof the foreign national concernedgiventhat the grant or otherwiseof a period for voluntary
departure does not alter the primary finding of an illegal stay in the territory?

CJEU C-150/2: Aroja

interpr. of Dir. 2008/115 Return Directive Art. 15(5) + (6)

ref. from Korkein Oikeus, Finland, 27 Feb. 2024

On the maximumlength of detentionperiods.How is the situationto be assessetéh circumstancesvhere,on the one
hand,the principal legal basisfor detentionnamelyto securethe removalof anillegally stayingthird-countrynational,
has remainedessentiallythe same,but where,on the other hand, partly new factual and legal groundshave beenput
forward in supportof the re-detentionthe personconcernedvent,betweerthe periodsof detentionto anotherMembel
Statefrom wherehe wasreturnedto Finland, and severalmonthsalso elapsedbetweerthe endof the previousperiod of
detention and the re-detention?

CJEU C-460/2: Kinsa
AG 7 Nov. 202: EU:C:2024:94
interpr. of Dir. 2002/90 Unauthorized Entry Art. 12

ref. from Tribunale di Bologna, Italy, 17 July 2023

Art. 1(1)(a) mustbe interpreted as meaningthat the act by which a mother, a third-country national, intentionally
contributesto the unauthorisedentry into the territory of a MemberStateof two membersof her family, namelyher
daughterand niece B who are minors over whomshe has custodyb by using false identity documentsconstitutesan
offence.

It is for the referring court to carry out a specific examinationof the proportionality of national legislation which
providesfor the imposition,on anyonewho facilitates unauthorisedentry into nationalterritory, of a custodialsentenc
of betweertwo and six yearsand a financial penaltyof Euro 15.000per personconcernedhavingregard,in particular,
to the possibility of exoneratingfrom criminal liability personswhomare shownto have acteddisinterestedlyput of
altruism, compassioror solidarity, for humanitarianreasonsor becauseof family ties, or of adapting the systemof
penalties applicable to them.

CJEU C-431/2. Multan

interpr. of Dir. 2008/115 Return Directive Art. 5+13(1)
ref. from Rechtbank Den Haag (zp Roermond), Netherlands, 20 June 2024

On limited access by the judge of confidential information.

3.3.3 ECtHR Judgments on Irregular Migration and Border Detention, and Collective Expulsion (Art. 5; 4 Prot4)

ECtHR 23 Oct. 2012, 13058/ Abdelhakim v HU CE:ECHR:2012:1023JUD001305¢
violation of ECHR: 5

This caseconcernsunlawful detentionwithout effectivejudicial review, of an asylumseekerduring the examinationof
his asylumapplication.Theapplicantwasa Palestinianwho had beenstoppedat the Hungarianborder control for using
a forged passport.
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ECtHR 2 Oct. 2012, 14743/ Abdulkhakov v RU CE:ECHR:2012:1002JUD001474:
violation of ECHR: 3

Theapplicant,an Uzbeknational, appliedfor refugeestatusand asylumin Russia.The Russianauthoritiesarrestedhim
immediatelyupon arrival as they had beeninformed that he was wantedin Uzbekistanfor involvementin extremis
activities. Theapplicantclaimedto be persecutedn Uzbekistardueto his religious beliefs,and fearedbeingtorturedin
order to extractconfessiorto offencesHis applicationfor refugeestatuswasrejected but his applicationfor temporary
asylum was still pending.

The Russianauthoritiesorderedthe applicantOextradition to Uzbekistaneferring to diplomatic assurancegjiven by
the Uzbekauthorities.However the extraditionorder wasnot enforced dueto an indication by the ECtHR of an interim
measureunder Rule 39. Meanwhile, the applicant was abductedin Moscow, taken to the airport and brought to
Tajikistan.

Extradition of the applicantto Uzbekistanjn the eventof his return to Russia,was consideredo constituteviolation of
ECHRATt. 3, dueto the widespreadIl-treatmentof detaineesand the systematigracticeof torture in police custodyin
Uzbekistanandthe fact that suchrisk would beincreasedor personsaccusedf offencesonnectedo their involvemen
with prohibited religious organisations.

The Court foundit establishedhat the applicantOgansferto Tajikistanhad takenplacewith the knowledgeand either
passiveor activeinvolvemenbf the Russianauthorities. Tajikistanis not a party to the ECHR,and Russiahad therefore
removedthe applicant from the protection of his rights under the ECHR. The Russianauthoritieshad not madeany
assessment of the existence of legal guarantees in Tajikistan against removal of persons facing risk of ill-treatrr
As regards this issueof potential indirect refoulementthe Court notedin particular that the applicantOsransfer to
Tajikistan had beencarried out in secret,outsideany legal framework capableof providing safeguardsagainst his
further transfer to Uzbekistanwithout assessmenof his risk of ill-treatment there. Any extra-judicial transfer or
extraordinaryrendition, by its deliberatecircumventiorof dueprocesswasheldto be contraryto therule of law andthe
values protected by the ECHR.

ECtHR 25 Sep. 2012, 50520/ Ahmade v GR CE:ECHR:2012:0925JUD005052(
violation of ECHR: 5

The conditions of detentionof the applicant Afghan asylumseekerin two police stationsin Athenswere found to
constitutedegradingtreatmentin breachof ECHR art. 3 Since Greeklaw did not allow the courts to examinethe
conditionsof detentionin centresfor irregular immigrants,the applicantdid not havean effectiveremedyin that regard,
in violation of ECHR art. 13 taken together with art. 3.

The Court found an additional violation of ECHR art. 13 taken togetherwith art. 3, resulting from the structural
deficienciesof the Greekasylumsystemas evidenceddy the period during which the applicanthad beenawaiting the
outcomeof his appealagainstthe refusalof asylum,andtherisk that he mightbe deportedbeforehis asylumappealhad
been examined.

ECHR art. 5 para. 4 was violated due to the lack of judicial competencéo review the lawfulnessof the deportatior
constituting the legal basis of detention.

ECtHR 2 Mar. 2017, 59727/, Ahmed v UK CE:ECHR:2017:0302JUD0059727
no violation of ECHR: 5(1)

A fifteenyear old Somaliasylumseekergetsa temporaryresidencepermitin The Netherlandsin 1992. After 6 years
(1998)hetravelsto the UK andapplies- again- for asylumbutundera falsename.Theasylumrequests rejectedbut he
is allowedto stay (with family) in the UK in 2004.In 2007 heis sentencedo four and a half months@nprisonmentand
alsofacedwith a deportationorder in 2008. After the Sufiand EImi judgment(8319/07)the Somaliis releasedon bail in
2011.TheCourt statesthat the periodsof time takenby the Governmento decideon his appealsagainstthe deportatior
orders were reasonable.

ECtHR 25 June 2019, 10112, Al Husin v BA CE:ECHR:2019:0625JUD0010112
violation of ECHR: 5

The applicant was born in Syria in 1963. He fought as part of a foreign mujahedin

unit on the Bosnianside during the 1992-95war. At somepoint he obtainedcitizenshipof Bosniaand Herzegovinaput
this was revokedin 2007.He was placedin an immigration detentioncentrein October2008 as a threat to national
security.He claimedasylum but this wasdismissednd a deportationorder wasissuedn February2011.Theapplicant
lodgeda first applicationto the ECtHR,which foundthat he faceda violation of his rights if he wereto be deportedto
Syria. Theauthoritiesissueda newdeportationorder in March 2012 and proceededver the following yearsto extenc
his detentionon national securitygrounds.In the meantimethe authoritiestried to find a safethird countryto deport
him to, but many countries in Europe and the Middle East refused to accept him.

In February2016 he wasreleasedsubjectto restrictions,suchas a ban on leavinghis area of residenceand havingto
report to the police. The Court concludedthat the groundsfor the applicantOsdetentionhad not remainedvalid for the
whole period of his detentionowing to the lack of a realistic prospectof his expulsion.There had thereforebeena
violation of his rights under Article 5(1)(f).

ECtHR 16 Jan. 2024, 6383/ al-Hawsai v LT CE:ECHR:2024:0116JUD000638:
violation of ECHR: 3+5+6+8+13+1 (Prot. 6)

Detentionand OextraordinaryenditionCof the applicant, a terrorist suspectpy the CIA in a secretdetentionfacility in
Lithuaniain 2005-2006as part of the US OWapn TerrorOTheECtHRunanimoushholdsa violation of Art. 3 (proc) due
to failure to carry out effectiveinvestigation.Also a violation of Art. 3 (subs)dueto the enablingof US authoritiesto
inhuman treatment. Also a violation of Art. 5 due to undisclosed detention and the enabling of transferring the a
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ECtHR 2 July 2024, 24607/, B.A.vCY CE:ECHR:2024:0702JUD0024607%
violation of ECHR: 5(4)

Detentionof a Syrian asylumseekeron national security groundsfor over 2 yearsand 9 months;the detentionwas
consideredarbitrary asthe applicanthad expressedhis wishto applyfor asylumimmediatelyuponarrival andtherewas
not a sufficientlycloseconnectionbetweerthe groundrelied on to justify detentionand the preventionof unauthoriset
entry; article 5(4) was violated due to the duration of the appeal proceedings.

ECtHR 17 Jan. 2023, 84523, Daraibou v HR CE:ECHR:2023:0117JUD008452:
violation of ECHR: 2

This caseconcernsa fire that broke out in a detentioncentre,in which three detainedmigrantsdied and the applicant
sufferedsevereinjuries. The applicant complained,under both the substantiveand procedurallimbs of Art. 2 of the
Convention,aboutthe authorities@ailure to protect his life and their failure to properly investigatethe incident. The
ECtHR notesthat no further attemptswere madeto identify the Oinadequacyf the spaceand someorganisationa
shortcomingsOThe ECtHR cannot but concludethat the Croatian authorities failed to implementthe provisions of
domestidaw guaranteeingespectfor theright to life. In particular, theyfailed to detersimilar life-endangeringconduc
in the future.

ECtHR 23 Feb. 2023, 21325/ Dshijri v HU CE:ECHR:2023:0223JUD002132¢
violation of ECHR: 5(1)

The caseconcernsthe detentionof an Iraqi applicantpendinghis asylumproceedingsAfter 3 monthsof detentionthe
applicant was granted subsidiary protection and released.The ECtHR concludesthat there is no indication that the
applicantfailed to cooperatewith the Hungarianauthorities. The ECtHR further notesthat, asin O.M. v. Hungary, the
decisionsordering and prolonging the applicantOsletentionreferredto the needto clarify his identity and preventhis
abscondingbut finds that their reasoningwas not sufficientlyindividualisedto justify the measuren question,as also
required by the national law. The Hungarian GovernmentOseferenceto the fact that the applicant left Hungary
following his release and the granting of subsidiary protection cannot have any bearing on this conclusion.

ECtHR 13 Dec. 2012, 39630/ El-Masri v MK CE:ECHR:2012:1213JUD003963(
violation of ECHR: 3+5

The applicant,a Germannational of Lebaneseorigin, had beenarrestedby the Macedonianauthoritiesas a terrorist
suspectheldincommunicadan a hotelin Skopje handedoverto a CIA renditionteamat Skopjeairport, and broughtto
Afghanistanwhere he was held in US detentionand repeatedlyinterrogated,beaten,kicked and threateneduntil his
release four months later.

The Court acceptedevidencefrom both aviation logs, international reports, a German parliamentary inquiry, and
statementdy a former Macedoniamministerof interior asthe basisfor concludingthat the applicanthad beentreatedin
accordancewith his explanationsin view of the evidencepresentedthe burdenof proof wasshiftedto the Macedoniar
governmentwhich had not conclusively refuted the applicantOsallegations which there therefore consideredas
established beyond reasonable doubt.

Macedoniawas held to be responsiblefor the ill-treatment and unlawful detentionduring the entire period of the
applicantOsaptivity. In addition, arts. 3 and 13 ECHRhad beenviolateddueto the absenceof any serousinvestigatior
into the case by the Macedonian authorities.

ECtHR 5 Dec. 2023, 8857/ F.S.vHR CE:ECHR:2023:1205JUD0008857%
violation of ECHR: 1 (Prot. 7)

Thecaseconcernghe Croatiandecisiongo expelthe applicantfrom Croatia on national-securitygrounds.Accordingto
the applicant,he hadlived in Croatia with family since1998after his parentshad died whenhe wasa child. He applied
for Croatiancitizenshipin 2011butwasinformedthat hewasa securityrisk by the nationalintelligenceagency.Thisled
to his citizenshipapplication being denied,and subsequentlalso triggered the terminationof his permanentesidence
statusand ultimatelythe decisionto expelhim. However,he wasnotinformedon the reasonswhy he wassaid to posea
threatto national security. TheECtHRnotesthat althoughthe national judgesdecidingthe applicantOsasehad theright
to seekaccesdo the classifiedmaterial in the judicial reviewproceedingsoncerninghis expulsion theydo not appeat
to havetakenthat opportunity. Instead,the High AdministrativeCourt notedthat classifieddocumentsoncerningthe
applicantOsecurityscreeninghad alreadybeenconsulted The ECtHR concludeghat, havingregardto the proceeding:
asa wholeandtaking accountof the margin of appreciationaffordedto Statesn national securitymatters the limitation
of the applicantOgprocedural rights in the proceedingsconcerninghis expulsionwere not counterbalancedn the
domestic proceedings so as to preserve the very essence of those rights and protect him against arbitrariness.

ECtHR 14 Nov. 2024, 75727/ G.H.vHU CE:ECHR:2024:1114JUD007572i
violation of ECHR: 5(1)
Detention of the applicant following the rejection of his asylum application.
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ECtHR (GC) 14 Sep. 2022, 24384 H.F. v FR CE:ECHR:2022:0914JUD002438¢
violation of ECHR: 3 (Prot. 4)

joined cases: 24384/19, 44234/20

Ontheprohibition of expulsionof nationals.This caseis abouttwo women(bornin 1989and1991)whotraveledin 2014
and 2015to Syria on their own initiative with their respectivepartners. Their decisionto leavewas part of a broader
movemenin which nationalsfrom severalEuropeanStateswentto Iraq or Syriato join the so-calledOlslamicStatein
Iraq and the LevantGor OISILOalso knownas OISISOThe partnersof thesewomendied in Syria. Both womengave
birth to severalchildrenin Syriaand endedup in the campsRoj and al-Hol. The ICRC regional director describedthe
situation in these camps as OapocalypticO..

The grandparentsof thesechildren tried to persuadethe French governmento repatriate their daughtersand their
childrento France.Thedomesticcourtsrefusedto entertainjurisdiction on the groundsthat the requestsoncernedacts
that could not be detachedfrom the conductby France of its international relations. The ECtHR first assesseshe
questionwhether it has jurisdiction. Firstly, the ECtHR concludesthat the requestis outside its jurisdiction (is
inadmissible)in the contextof Art. 3. However,the ECtHR finds the requestwithin it jurisdiction and therefore
admissible in the context of Art. 3(2) Prot. 4.

Takenliterally, the scopeof Art. 3(2) Prot. 4 correspondedo a negativeobligation of the Stateand waslimited to purely
formal measureprohibiting citizensfrom returningto nationalterritory. However,t could not beruled out thatinformal
or indirect measuresvhich de facto deprivedthe national of the effectiveenjoymenbf his or her right to return might,
depending on the circumstances, be incompatible with this provision.

Certain positiveobligationsinherentin Art. 3(2) Prot. 4 hadlong beenimposedon Statesfor the purposeof effectively
guaranteeingentry to nationalterritory. Thesecorrespondedo measuresvhich stemmedraditionally from the StateC
obligation to issue travel documentsto nationals, to ensure that they could cross the border. As regards the
implementatiorof the right to enter,as in other contextsthe scopeof any positive obligationswould inevitably vary,
dependingon the diversesituationsin the Contracting Statesand the choicesto be madein terms of priorities and
resources.Thoseobligations mustnot be interpretedin sucha way as to imposean impossibleor disproportionate
burdenon the authorities.Wherethe Statewasrequiredto takepositivemeasuresthe choiceof meanswvasin principle a
matter that fell within its margin of appreciation.

Thequestionthenis whethertherewasa right to repatriation (notablyfor thoseunableto reach Stateborderas a result
of material situation). The Conventiondid not guaranteea right to diplomatic protectionby a Contracting Statefor the
benefitof any personwithin its jurisdiction. Pursuantto this, individuals suchas the applicants@amily memberswho
werebeingheldin campsunderthe control of a non-Statearmedgroup and whoseStateof nationality had no consulat
presencen Syria, werenot in principle entitledto claim a right to consularassistanceConsequentlyi-rench citizens
beingheldin the campsin north-easterrSyriacould not claim a generalright to repatriation on the basisof theright to
enter national territory.

Thereare, however other obligationsstemmingrom Art. 3(2) Prot. 4. As could be seenfrom the preparatorywork on
Prot. 4, the objectof theright to enterthe territory of a Stateof which onewasa nationalwasto prohibit the exile of
nationals. Seerfrom this perspectiveArt. 3(2) Prot. 4 mightimposea positiveobligation on the Statewhere,in view of
the specificitiesof a given case,a refusal by that Stateto take any action would leave the national concernedin a
situationcomparablede facto, to that of exile. The Court repliedin the affirmative,havingregardto the extraterritorial
factors which had contributedto the existenceof a risk to the life and physical well-being of the applicants@amily
members, in particular their grandchildren.

TheCourtwasacutelyconsciouof theveryreal difficulties facedby Statedn the protectionof their populationsagainst
terrorist violenceand the seriousconcerngriggeredby attacksin recentyears.Notwithstandingthe examinationof an
individual requestfor repatriation, in exceptionakircumstancesuchas thosesetout abovefell in principle within the
categoryof operationalaspectsof the authorities@ctionsthat had a direct bearingon respectfor the protected rights
in contrastto political choicesmadein the courseof fighting terrorism that remainedoutsideof the CourtOsupervision
In the presentcase,it hadto be possiblefor therejectionof a requestfor repatriation,in the contextat issue to giverise
to an appropriateindividual examination py an independenbody, separatefrom the executiveauthoritiesof the State
but not necessarilyby a judicial authority. This examinationhad to ensurean assessmenf the factual and other
evidencewhich had led thoseauthoritiesto decidethat it wasnot appropriateto grant the request.n the CourtOsiew,
the safeguardsaffordedto theapplicantshad not been appropriate. Thus,the ECtHRGC concludesa violation by 14 to
3 votes.

ECtHR 20 June 2024, 37641, H.L. v HU CE:ECHR:2024:0620JUD0037641
violation of ECHR: 5(1)+4
The applicant was found to have been deprived of his liberty in the alien policing sector of the Tompa transit zol

ECtHR 22 Oct. 2024, 1766/ J.B.a.o.vMT CE:ECHR:2024:1022JUD000176€
violation of ECHR: 5(1)+5(4)
I"#'$ 08S & ($)*&+,)$-".  +-$& )012(+ 0™3"/04 5**&/.-$6 #&)I#4 T89#:" &(/#
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=++-6/) 98$5,,")20 >&)/. <"$ ["?-"<-$6 ."#'$ %&$)0 <"22)0 #:" -00(" &' " @* %"
["+".1 A&+ 2)-$AB&(HASS.- VRS AH"S Y&$4
ECtHR 2 July 2024, 63076/ K.A. v CY CE:ECHR:2024:0702JUD006307¢
violation of ECHR: 5(4)
A lack of speedy review in the appeal proceedings concerning the detention of a Moroccan asylum seeker.
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ECtHR 6 Nov. 2018, 52548/: K.G.vBE CE:ECHR:2018:1106JUD005254¢
no violation of ECHR: 5

Theapplicant,a Sri Lankannational,arrived in Belgiumin October2009.He lodgedeightasylumapplications,alleging
that he had beensubjectedo torture in Sri Lankabecauséhe belongedo the Tamil minority. His requestsvererejectec
andhewasissuedwith a numberof ordersto leaveBelgiumbut did not comply.In January2011hewassentencedo 18
months@nprisonmentfor the offenceof indecentassaultcommittedwith violenceor threatsagainsta minor under 16.
In October 2014 he was notified that he was bannedfrom entering Belgium for six years on the ground that he
constituteda seriousthreat to public order. The decisionof the Aliens Office referred, amongother points, to his
conviction,to policereportsshowingthat he had committedhe offencef assault,shop-lifting,and contactwith minors,
and also to the orders to leave Belgium with which he had not complied. He was then placed in a detention cen
The Court stressedhat the casehad involvedimportantconsiderationconcerningthe clarification of therisks actually
facing the applicantin Sri Lanka, the protectionof public safetyin view of the seriousoffencesof which he had beer
accusedand the risk of a repeatoffence,and also the applicantOsentalhealth. The interestsof the applicantand the
public interestin the proper administrationof justice had justified careful scrutiny by the authoritiesof all the relevant
aspectsand evidenceandin particular the examination by bodiesthat affordedsafeguardsagainstarbitrariness,of the
evidenceregarding the threat to national securityand the applicantO&ealth. The Court thereforeconsideredthat the
lengthof time for which the applicanthad beenat the GovernmentQiisposalb approximatelyl3 monthsb could not be
regarded as excessive.

ECtHR 3 Feb. 2022, 20611/ Kommissarov v CZ CE:ECHR:2022:0203JUD0020611
violation of ECHR: 5(1)(f)

Theapplicantis a Russiamationalwhowasbornin 1968andlivesin NizhnyNovgorod(Russia).Thecaseconcernshe
applicantOdetentionpendingextradition from the CzechRepublicto Russialn 1998the applicantsettledin the Czect
Republicand wasgrantedpermanentesidenceherein 2000. Meanwhile,in 1999,he wasindictedin Russiafor fraud.
Betweer2005and 2014 severalrequestsvere lodgedby the Russianauthoritiesfor his extradition,andin 2015it was
ruled that he could be extradited.Following an unsuccessfutonstitutionalappealin February2016andthe dismissalof
his application for asylum, the applicant was surrendered to the Russian authorities in November 2017.

The ECtHR concludesthat as a result of the delaysin the asylumproceedingsthe length of the detentionpending
extradition, which lasted eighteenmonths,was not in accordancewith domesticlaw. In this context,there were two
relevant elements:

* the timelimit for the detention pending extradition, and

* the time-limit for dealing with the asylum claim (para. 27 and 29).

Theyboth are inextricablylinked Bthe time-limit for considerationof the asylumclaim is intended,in the circumstance
of the case, to ensure that the overall length of detention is not excessive.

The ECtHR holds unanimously that there has been a violation of art. 5(1)(f).

ECtHR 23 Apr. 2024, 71008/ M.B. v NL CE:ECHR:2024:0423JUD007100¢
violation of ECHR: 5(1)

Violation of art. 5(1) ECHRdueto immigrationdetentionof the applicantasylumseekemwhichwasconsideredarbitrary
as it was not deemednecessaryto enablethe examinationof his asylumclaim; no stepswere takento further that
examinationduring the precedingten monthsof (pre-trial) criminal law detention;the ECtHR thereforedid not find a
sufficiently close connection between the immigration detention and the aim of preventing unauthorised entry.

ECtHR 3 Oct. 2024, 652/ M.H. v HU CE:ECHR:2024:1003JUD0000652
violation of ECHR: 5(1)+5(4)

joined cases: 652/18, 32660/18, 18581/19

Theapplicants@onfinemenin the R§szkeand Tompatransit zoneswhich, in line with theruling in R.R.a.0.v. Hungary,
amountedo defactodeprivationof liberty whichwasconsideredarbitrary, lacking sufficientlegal safeguardsand with
no ability to challenge the lawfulness of their detention effectively.

ECtHR 31 July 2012, 14902/ Mahmundi v GR CE:ECHR:2012:0731JUD001490:
violation of ECHR: 5

The conditionsof detentionof the applicantsb Afghannationals,subsequentlgeekingasylumin Norway,who had beer
detainedin the Paganidetentioncentreuponbeingrescuedrom a sinkingboatby the maritimepolice Dwereheldto be
in violation of ECHR art. 3. In the specific circumstance®f this casethe treatmentduring 18 daysof detentionwas
considerednot only degrading,but also inhuman,mainly due to the fact that the applicants@hildren had also beer
detained,someof them separatedfrom their parents.In addition, a femaleapplicant had beenin the final stagesof
pregnancyand had receivedinsufficientmedicalassistanceand no information aboutthe place of her giving birth and
what would happen to her and her child.

ECHR art. 13, takentogetherwith art. 3, had beenviolated by the impossibilityfor the applicantsto take any action
before the courts to complain of their conditions of detention.

ECHRart. 5 para. 4 wasviolateddueto the lack of judicial competencéo reviewthe lawfulnessof the deportationthat
constitutes the legal basis for detention.
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ECtHR 25 June 2020, 9347/ Moustahi v FR CE:ECHR:2020:0625JUD0009347
violation of ECHR: 5+2 Prot 4

Two children, 3 and 5 yearsold in 2013, left the Comoroson a makeshiftooat headingfor Mayotte,wheretheir father
wasliving, asa legal resident.Having beeninterceptedat sea,their namesvereaddedto a removalorder issuedagainst
oneof the adultsin the group. Subsequentlytheywere placedin administrativedetentionin a police station. Althougk
their father cameto meetthemthere he was not allowedto seethemand the children were placedwith the Ostrange
adult on a ferry bound for the Comoros.

An hour later, the fatherlodgedan applicationfor urgentproceedingsn the AdministrativeCourt. While noting that the
decisionin questionwas OmanifestlyunlawfulO,the judge rejectedthe application for lack of urgency. The urgent
applicationsjudgeof the ConseildO ftatlismissedin appeal finding that it wasup to thefatherto follow the appropriate
procedurein order to apply for family reunification. In 2014 the two children were granted a long-stayvisa in this
context.

ECtHR 25 Apr. 2024, 14606/. Muhamad v GR CE:ECHR:2024:0425JUD001460¢
violation of ECHR: 3
Violation of art. 3 ECHR due to the detention conditions in police facility for irregular immigrants.

ECtHR 4 Apr. 2017, 23707/1 Muzamba Oyaw v BE CE:ECHR:2017:0404JUD0023707
no violation of ECHR: 5
inadmissable

The applicantis a Congolesenational who is in administrativedetentionawaiting his deportationwhile his (Belgian)
partneris pregnant.The ECtHR found his complaintunder Article 5 & 1 manifestlyill-founded sincehis detentionwas
justified for the purposesof deportation,the domesticcourtshad adequatelyassessethe necessityof the detentionand
its duration (less than three months) had not been excessive.

ECtHR (GC) 13 Feb. 2020, 8671/ N.D. & N.T.vVES CE:ECHR:2020:0213JUD0008671
no violation of ECHR: 4 (Prot. 4)

joined cases: 8671/15, 8697/15

Seefor thefacts,the CourtOgudgmentof 3 Oct. 2017.Contrary to the judgmentof the Court, the Grand Chamberholds
no violation of Art. 4 of the 4th Protocol on collectiveexpulsion.The Court consideredthat the applicantshad placec
themselvesn an unlawful situationwhenthey had deliberatelyattemptedo enter Spainby crossingthe Melilla border
protectionstructuresas part of a large group and at an unauthorisedocation, taking advantageof the groupOdarge
numbersand using force. Theyhad thus chosennot to usethe legal proceduregto apply for asylum)which existedin
order to enter Spanishterritory lawfully. Consequentlythe Court consideredthat the lack of individual remova
decisionscould be attributedto the fact that the applicantsb assumingthat they had wishedto assertrights underthe
Conventionb had not madeuse of the official entry proceduresexistingfor that purpose,and that it had thus beena
consequence of their own conduct.

In sofar asit had foundthat the lack of an individualisedprocedurefor their removalhad beenthe consequencef the
applicants@wn conduct,the Court could not hold the respondentStateresponsiblefor the lack of a legal remedyin
Melilla enabling them to challenge that removal.

ECtHR 23 Feb. 2016, 44883/ Nasr & Ghali v IT CE:ECHR:2016:0223JUD004488:
violation of ECHR: 3+5+8+13

The caseconcernedthe extrajudicial transfer or Oextraordinaryendition®from Italy, with the cooperationof Italian
officials, of an Egyptiancitizenwho had beengrantedasylumin Italy. He becamean imam,wasa membeiof an Islamist
movementand was suspectedand later convictedin Italy of membershipof a terrorist organisation. Following his
abductionby CIA agentsin a streetin Milan in February2003the applicantwastakento a US Air Force basein Italy,
puton a planeandflown via Germanyto Cairo. Onarrival he wasinterrogatedby the EgyptianintelligenceservicesHe
was detaineduntil April 2004in crampedand unhygieniccells from where he was takenout at regular intervals and
subjectedo interrogationsessiongluring which he wasill-treated and tortured. Approximately20 daysafter his release
he was rearrested and remained in detention in Egypt until February 2007.

TheCourt notedthat in spiteof effortsby the Italian investigatorsand judgeswho hadidentifiedthe persongesponsible
Bboth US nationalsand Italian intelligenceofficersDand securedtheir convictions thesehad remainedineffectivedue
to the Italian executiveauthorities@uittitude. As this had ultimatelyresultedin impunity for thoseresponsiblethe Court
held that the domestidnvestigationhad beena violation of the proceduralaspectof art. 3. Sincethe Italian authorities
had beenaware of the OextraordinaryenditionCbperationand had actively cooperatedwith the CIA during the initial
phaseof the operation,the Court further considerecthat thoseauthoritieshad knownor shouldhaveknownthat this
wouldplacethe applicantat a real risk of ill-treatmentand of detentionconditionscontraryto art. 3. Therehadtherefore
also been a violation of the substantive aspect of art. 3.

By allowing the CIA to abduct the applicant in order to transfer him to Egypt, and thereby subjecting him to
unacknowledgedetentionin completedisregardof the guaranteesnshrinedin art. 5 which constituteda particularly
seriousviolation of his right to liberty and security,ItalyOsesponsibilitywas engagedwith regard both to his abductior
andto the entire period of detentionfollowing his handoverto the US authorities. The Court thereforefounda violation
of art. 5.

TheCourtheldthe Italian authorities@ctionsand omissiongo engagethe responsibilityunderart. 8 for theinterference
with the right to respectfor the private and family life of both the applicantand his wife. Sincethe investigationcarried
out by the Italian police, prosecutingauthorities and courts had beendeprivedof its effectivenesdy the executivel
decision to invoke State secrecy, there had also been a violation of art. 13 in conjunction with arts. 3, 5 and 8.

122

Newsletter on European Asylum Issues B for Ju NEAIS 2024/4 (Dec




New

—— NEAIS 2024/4

3.3.3: Irregular Migration and Border Detention: Jurispruden€&tHR Judgmen

ECtHR 22 June 2023, 1103/ Poklikayew v PL CE:ECHR:2023:0622JUD000110:
violation of ECHR: 1 (Prot. 7)

Mr PoklikayewOwas expelledfrom Polandin 2012 on national security groundswithout being fully informed of the
reasons.The Court observedthat Mr Poklikayewhad receivedonly very generalinformation about the accusation:
againsthim, while no specificactionsby him which allegedlyendangeredational securitycould be seenfrom thefile.
Nor had he beenprovidedwith any information aboutthe possibility of accessinghe documentsn the file througha
lawyerwith the requiredsecurityclearance He had alreadybeenexpelledto Belarus,makingit very difficult for him to
pleadhis case.Thefact that the final decisionhad beentakenby independenjudicial authoritiesat a high levelwasnot
enough to counterbalance the limitations on his procedural rights.

ECtHR 6 Oct. 2016, 3342/: Richmond Yaw v IT CE:ECHR:2016:1006JUD000334:
violation of ECHR: 5

The case concernsthe placementin detentionof four Ghanaian nationals pending their removal from Italy. The
applicantsarrived in Italy in June2008after fleeinginter-religiousclashesn Ghana.On 20 Novembe2008deportatior
orderswereissuedwith a viewto their removal.Thisorder for detentiorwasupheldon 24 Novembe2008by the justice
of thepeaceand extendedpn 17 DecembeR008,by 30 dayswithoutthe applicantsor their lawyerbeinginformed.They
werereleasedon 14 January2009 and the deportationorder waswithdrawnin June2010.In June2010the Court of
Cassationdeclaredthe detentionorder of 17 December2008 null and void on the ground that it had beenadoptec
without a hearing and in the absence of the applicants and their lawyer.

Their subsequent claims for compensation for the damage were dismissed by the Rome District Court.

ECtHR 20 June 2024, 47321, S.H.vHU CE:ECHR:2024:0620JUD0047321
violation of ECHR: 5(1)+4

Detention of an Iranian asylum seeker in the Tompa transit zone.

ECtHR 10 Dec. 2020, 56751/ Shiksaitov v SK CE:ECHR:2020:1210JUD0056751
violation of ECHR: 5(1)(f)

The applicant,a Russiannational of Checherorigin, was grantedrefugeestatusin Swederon groundsof his political
opinions.An internationalarrestwarrant had beenissuedagainsthim on accountof allegedactsof terrorism committec
in RussiaWhiletravelling, he wasapprehendedt the Slovakborder as a personappearingon InterpolOdist of wantec
personsHe waslater arrestedand held in detentionwhile the Slovakauthoritiesconducteda preliminary investigatior
into the matter, followed by detentionin view of extraditionto Russia.ln Novembe2016,the SupremeCourt found his
extradition to be inadmissible in light of his refugee status. He was released and administratively expelled to Sw
Theapplicanthad beengrantedrefugeestatusin Swedernotin Slovakia.Sucha decisionwasextraterritorially binding
in thatan award of refugeestatusby Swedenas oneof the StatePartiesto the 1951 RefugeeConventioncould be called
into questionby Slovakiaonly in exceptionalcircumstancegiving rise to the appearancethat the beneficiaryof the
decisionin questionmanifestlyfell within the termsof the exclusionprovisionof Article 1F of the 1951 Conventionand
therefore did not meet the requirements of the definition of a refugee contained therein.

ECtHR 3 Oct. 2024, 15008/ T.S. &M.S. CE:ECHR:2024:1003JUD001500¢
violation of ECHR: 5(1)+5(4)

Detention of two unaccompanied minor asylum seekers for a period of ten days.

ECtHR 4 Apr. 2017, 39061/1 Thimothawes v BE CE:ECHR:2017:0404JUD0039061
no violation of ECHR: 5

Thecaseconcernedan Egyptianasylum-seekewho was detainedin Belgiumawaiting his deportationafter his asylurr
requestwasrejected.After a maximumadministrativedetentionperiod of 5 monthshe wasreleased With this (majority)
judgmentthe Court acquitsthe Belgian Stateof the chargeof havingbreachedhe right to liberty underarticle 5(1) by
systematically detaining asylum seekers at its external border at the national airport.

ECtHR 25 Apr. 2019, 62824/ V.M. v UK CE:ECHR:2019:0425JUD006282¢
violation of ECHR: 5

see also: ECtHR 1 Sep 2016, 49734/12, V.M. v. UK

Theapplicantclaimsto haveenteredthe UK illegally in 2003.0n offencesf crueltytowardsher son,sheis sentencedo
twelve monthsimprisonmentand the recommendatiornio be deported.After the end of her criminal sentenceshe was
detainedunderimmigrationpowerswith the intentionto deporther. Shefirst complainedwith the ECtHRin 2012about
her detention(of 34 months)and the ECtHRfound (in 2016)a violation of Art. 5(1) in thelight of the authorities@elay
in consideringthe applicantOgurther representationsn the contextof her claim for asylum.In the end sheis not
deported but released.

This procedureis her secondcomplaintwith the ECtHR and concernsthe latter part of her detentionunder different
litigation proceedingswhich had not yet endedduring the first judgmentof the Court. The applicantcomplainedunder
Article 5 of the Conventionthat her detentionhad beenarbitrary as the authoritieshad failed to act with appropriate
OduediligenceO Although six reviewsof the applicantOsletentionwere written by the applicantO€caseworkedhd
severalreportsby doctorssupportingan immediaterelease theserequestsverefiled as OyetanotherpsychiatricreportC
which wer treated as a further request to revoke the deportation order.

The Court rulesthat the applicantwas unlawfully detaineddueto the deficienciesn her detentionreviews;the needto
redressthat unlawfulnesavas not lesseneecausehe Statedid not makeappropriate arrangementgor her release
during that period.
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ECtHR 12 Sep. 2024, 30056/ Z.A.vHU CE:ECHR:2024:0912JUD003005¢
ECHR: 5

The applicant minor asylumseekerhad beenplacedin the RSszketransit zonefor a period of 46 dayswhich was not
considered as a deprivation of liberty within the meaning of ECHR art. 5.

ECtHR 12 Sep. 2024, 13899/ Z.Ll.a.0.vHU CE:ECHR:2024:0912JUD001389¢
violation of ECHR: 5(1)+5(4)

In line with its ruling in R.R.and Othersv. Hungary (36037/17)the Court found ECHR art. 5 applicable to the
applicantsO placement in the RSszke transit zone during the asylum proceedings as well as the alien policing p

3.3.4 CtRC views on Irregular Migration and Border Detention and Identity of the Child (Art. 8, 20)

CtRC 31 May 2019, CRC/C/81/D/16/2C AL.VES
violation of CRC: 8

Theexaminatiorusedto determinethe authorOage, the absencef a representativéo assisthim during this processand
the almostautomaticdismissalof the probativevalue of the birth certificate provided by the author, without the State
party havingevenformally assessethe dataand, in the eventof uncertainty havingthat data confirmedby the Algerian
consularauthorities,the Committeds of the view that the bestinterestsof the child werenot a primary considerationn
the age determinationprocessundergoneby the author, in breachof art. 3 and 12. The Committeealso notesthat the
Stateparty violatedhis rights insofarasit alteredelement®f his identity by attributing to him an ageand a dateof birth
that did not matchtheinformationon his birth certificate,evenafter the authorhad presentech copyof the certificateto
the Spanish authorities.

CtRC 29 Jan. 2021, CRC/C/86/D/63/2! C.O.C.vES

violation of CRC: 8+12+20

Theauthoris a national of Gambiabornin 2001.In 2018,the Maritime Safetyand Rescuédgencydetainedthe authoras
he attemptedo enter Spainon board a small boat. Althoughhe claimedto be a minor he wasdeclaredan adult on the
basis of a wrist X-ray. However, nor this X-ray or any other test result was presented.

The Committeenotesthat the determinationof the age of a youngpersonwho claimsto be a minor is of fundamente
importance asthe outcomedeterminesvhetherthat personwill be entitledto or excludedirom national protectionasa
child. Similarly, and this point is of vital importanceto the Committee,the enjoymentof the rights set out in the
Conventionflows from that determination.Subsequentlyit is imperativethat there be due processto determinea
personOs age, as well as the opportunity to challenge the outcome through an appeals process.

CtRC 31 May 2019, CRC/C/81/D/22/2C JAB.VES
violation of CRC: 8+20

The age-determinatiorprocedureundergoneby the author, who claimedto be a child, was not accompaniedy the
safeguardsieededo protecthis rights underthe Conventionln particular the failure to considerthe authorOsoriginaIg
of official identity documentdssuedby a sovereigncountry, the declarationof adulthoodin responseo the authorO
refusalto undergoage-determinationiests,and the StateOrefusalto allow his representativeo assisthim during this
process,the Committeeis of the view that the bestinterestsof the child were not a prime considerationin the age-
determination procedure to which the author was subjected, in breach of articles 3 and 12 of the Convention.
TheCommittedurther notesthat the Stateparty violatedhis rights underarticle 8 of the Conventiorinsofarasit altered
elementsof his identity by attributing to him a date of birth that did not correspondto the informationin the official
documents issued by his country of origin, including his original passport.

The Committeefurther notesthat the StateOfailure to provide protectionin responseo his situationas an unprotected
highly vulnerableunaccompaniedhild migrantwhowasill, aswell asthe contradictioninherentin declaringthe author
to be an adult while at the sametime requiring him to have a guardian in order to receive medical treatmentand
vaccinations. This constitutes a violation of Art. 20(1) and 24.

CtRC 7 Feb. 2020, CRC/C/83/D/24/2( M.A.B.VvES
violation of CRC: 8+20

The Committeeconsidersthat the age determinationprocedureundergoneby the author, who claimedto be a child and
providedevidenceto supportthis claim, was not accompaniedy the safeguardsieededo protecthis rights underthe
Convention Giventhe circumstance®f the presentcase,in particular the examinationusedto determinethe author®
age, the fact that he was not assistedby a representativaluring the age determinationprocedureand the fact that the
State party almost automatically rejected as evidencethe birth certificate that he provided, without even formally
assessinghe information that it containedand clearing up any doubtswith the Guinean consular authorities, the
Committeeis of the view that the bestinterestsof the child were not a primary considerationin the age determinatior
procedure undergone by the author, contrary to artt. 3 and 12.

The Committeealso considersthat a childOslate of birth formspart of his or her identity and that Statespartieshavean
obligation to respectthe right of the child to preservehis or her identity without deprivinghim or her of any element
thereof.Althoughthe author providedthe Spanishauthoritieswith a copyof his birth certificate,the Stateparty failed to
respectthe identity of the author by rejectingthe certificate as evidencewithout first askinga competenauthority to
formally assesghe informationthat it containedor askingthe authoritiesof the authorOsountryof origin to verify that
information.
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! CtRC 28 Sep. 2020, CRC/C/85/D/26/2( M.B.S.VES
* violation of CRC: 8+20

* TheCommitteeconsiderghat the agedeterminatiorprocedureundergoneby the author,who claimedto be a minor, was
not accompaniedy the safeguardsieededo protecthis rights underthe Conventionln the presentcase this is dueto
thefailure to take proper accountof the original copy of the official birth certificateissuedby his countryof origin and
the failure to appointa guardianto assisthim during the age determinationprocedure Consequentlythe Committeds
of the view that the bestinterestsof the child were not a primary considerationin the age determinationprocedure
contrary to artt. 3 and 12 of the Convention.

! CtRC 28 Sep. 2020, CRC/C/85/D/40/2( S.MA.VES

* violation of CRC: 8+20

* TheCommitteas thereforeof the view that the agedeterminatiorprocedureundergoneby the author,who claimedto be
a minor, did not offer the safeguardsneededto protect his rights under the Convention.In this case,the author
underwenthe agedeterminatiorprocedurewithoutthe necessargafeguard$ecauseis official birth certificate,issuec
by his country of origin, was not given proper considerationand becausea guardianwas not appointedto assisthim
during the procedure.The Committeeis thereforeof the view that the bestinterestsof the child were not a primary
consideration in the age determination procedure, in violation of artt. 3 and 12 of the Convention.
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4 Reception Conditions

4.1 Reception Conditions: Adopted Measures measures sorted in alphabetical or
case law sorted in chronological orc

Directive 2003/9 Reception Conditions 1
RCD |
Laying down minimum standards for the reception of asylum seekers
* 0J2003L 31/18 impl. date 6 Feb. 2005
* Repealed and replaced by Dir. 2013/33 Reception Conditions |l
Directive 2013/33 Reception Conditions 2
RCD Il
Laying down standards for the reception of applicants for international protection
* 0J2013L 180/96 impl. date 20 July 2015

* Replacing Dir. 2003/9 Reception Conditions |
Repealed and replaced by Dir. 2024/1346 Reception Conditions IlI

Directive 2024/1346 Reception Conditions 3
RCD 3
Laying down standards for the reception of applicants for international protection
* 0J 2024 L 1346 impl. date 12 June 2026

* Repealing Dir. 2013/33 Reception Conditions I

Regulation 516/2014 Asylum and Migration Fund
Establishing the Asylum, Migration and Integration Fund
* 0J 2014 L 150/168

IRL opt ou

UK, IRL opt ou

Requlation 514/2014 Asylum and Migration Fund - general rules
General provisions on the Asylum, Migration and Integration Fund and on the instrument for financial support for poli

cooperation, preventing and combating crime, and crisis management
* 0J 2014 L 150/112

Decision 281/2012 Refugee Fund
Establishment of a European Refugee Fund (2008-2013)
* 0J2012L92/1

*  amendment of Dec. 573/2007 European Refugee Fund (2008-2013) OJ 2007 L 1441/1

and preceded by
Coun. Dec. 2004/904 European Refugee Fund (2005-2007) OJ 2004 L 381/52
Coun. Dec. 2000/596 European Refugee Fund (2000-2004) OJ 2000 L 252/12
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ECHR

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

art. 3 (cond.)
art. 5 (cond.)
*  ETS 005

Reception Conditions

impl. date

* art. 3: prohibition of degrading treatment by means of detention conditions
art. 5: unlawful detention of asylum seekers

ECtHR Judgments

! ECtHR (GC)29 Jan. 2008 13229/03 Saadi v UK 5
! ECtHR 20 Sep. 2011 10816/10 Lokpo & TourZ v HU 5
! ECtHR 19 Jan. 2012 39472/07 Popov v FR 3
! ECtHR 23 Oct. 2012 13457/11 Ali Said v HU 5
! ECtHR 13 June 2013 53709/11 AF.vGR 3
! ECtHR 23 July 2013 55352/12 Aden Ahmed v MT 3
! ECtHR 1 Aug. 2013 70427/11 Horshill v GR 3
! ECtHR 19 Dec. 2013 33441/10 C.D.a.0.vGR 3
! ECtHR 19 Dec. 2013 53608/11 B.M.v GR 3
! ECtHR 11 Dec. 2014 63542/11 ALK.v GR 3
! ECtHR 11 Dec. 2014 70586/11 Mohamad v GR 3
! ECtHR 15 Jan. 2015 48352/12 Mahammad a.o. v GR 3
! ECtHR 2 Apr. 2015 39766/09 Aarabi v GR 3
! ECtHR 30 July 2015 74308/10 E.A.vGR 3
! ECtHR 13 Oct. 2015 24239/09 Nasseri v UK 3
! ECtHR 5 Nov. 2015 58399/11 AY.vGR 3+13
! ECtHR 26 Nov. 2015 10290/13 Mahamed Jama v MT 3+5
! ECtHR 12 Jan. 2016 52160/13 Moxamed |. v MT 3
! ECtHR 21 Jan. 2016 58424/11 H.A.v GR 3
! ECtHR 4 Feb. 2016 37991/11 Amadou v GR 3
! ECtHR 21 Apr. 2016 58387/11 H.A.v GR 3
! ECtHR 3 May 2016 56796/13 Abdi Mahamud v MT 3
! ECtHR 12 July 2016 11593/12 A.B.a.0.vFR 3
! ECtHR 6 Sep. 2016 14344/13 Alimov v TR 3
! ECtHR (GC)7 Nov. 2016 60125/11 V.M. a.0. v BE 3
! ECtHR (GC) 15 Dec. 2016 16483/12 Khlaifia a.0. v IT 3
! ECtHR 4 Apr. 2017 3869/07 Thuo v CY 3
! ECtHR 18 May 2017 46558/12 S.G.vGR 3
! ECtHR 5 Sep. 2017 23619/11 Khaldarov v TR 3
! ECtHR 28 Nov. 2017 1009/16 Boudraav TR 3
! ECtHR 7 Dec. 2017 8138/16 S.F.a.0.vBG 3
! ECtHR 12 Dec. 2017 29957/14 M.S.A.vRU 3
! ECtHR 25 Jan. 2018 22696/16 J.R.a.0.vGR 5
! ECtHR 24 May 2018 68862/13 N.T.P.vFR 3
! ECtHR 21 June 2018 66702/13 S.Z.vGR 3+5
! ECtHR 28 Feb. 2019 12267/16 Khan v FR 3
! ECtHR 28 Feb. 2019 19951/16 H.A.a.0.vGR 3
! ECtHR 21 Mar. 2019 39065/16 0O.S.A.a.0.vGR 3
! ECtHR 26 Mar. 2019 47920/12 Haghilo v CY 3+5
! ECtHR 11 June 2019 42305/18 Ozdil a.o. 5+8
! ECtHR 13 June 2019 14165/16 Sh.D. a.0. vGR 3+5
! ECtHR 3 Oct. 2019 34215/16 Kaak a.0. v GR 5
! ECtHR 17 Oct. 2019 4633/15 G.B.a.0o.vTR 3+13
! ECtHR (GC)21 Nov. 2019 61411/15 Z.A.a.0.vRU 3
! ECtHR 9Jan. 2020 48104/14 B.L.a.0.vFR 3
! ECtHR 25 Mar. 2020 23685/14 Bilalova v PL 5
! ECtHR 2 July 2020 28820/13 N.H.a.ovFR 3
! ECtHR 16 July 2020 77647/11 Nur a.0. v UA 5
! ECtHR 10 Sep. 2020 63141/13 B.G.a.0.vFR 3
! ECtHR 14 Jan. 2021 73700/13 E.K.vGR 5+3
! ECtHR 2 Mar. 2021 36037/17 R.R.vHU 3+5
! ECtHR 18 Mar. 2021 72510/12 Turdikhojaev v UA 5+3
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! ECtHR 29 June 2021 37139/13 Monir Lotfy v CY 3
! ECtHR 22 July 2021 57035/18 M.D. & A.D.v FR 3+5
! ECtHR 18 Nov. 2021 15670/18 M.H. a.0. v HR 2+3+5
! ECtHR 24 Feh. 2022 73860/17 M.B.K. a.0. v HU 3+5
! ECtHR 10 Mar. 2022 41326/17 Shenturk a.0. v AZ 3+5
! ECtHR 31 Mar. 2022 49775/20 N.B. a.0.vFR 3+34
! ECtHR 26 Apr. 2022 34298/18 AJ.vGR 3+8+13
! ECtHR 17 May 2022 35422/16 Ali Reza v BG 5+8+13
! ECtHR 2 June 2022 38967/17 H.M. a.0. v HU 3+5+4
! ECtHR 9 June 2022 37327/17 A.AA.vHU 3+5+4
! ECtHR 7 July 2022 29440/16 Haouari v HU 5
! ECtHR 21 July 2022 5797/17 Darboe and Camara v IT 3
! ECtHR 21 July 2022 5797/17 Darboe and Camara v IT 3
! ECtHR 25 Aug. 2022 36896/18 W.0. a.0. v HU 3+5
! ECtHR 15 Nov. 2022 48987/22 Msallem a.o. v BE 3
! ECtHR 16 Dec. 2022 52208/22 Al Shujaa a.o. v BE 3+6
! ECtHR 30 Mar. 2023 21329/18 JA. ao0. vIT 5+4 (Prot. 4)
! ECtHR 30 Mar. 2023 21329/18 JA. ao0. vIT 5+4 (Prot. 4)
! ECtHR 4 Apr. 2023 55363/19 A.D.vGR 3
! ECtHR 18 Apr. 2023 43966/19 N.M. v BE 5
! ECtHR 18 Apr. 2023 43966/19 N.M. v BE 5
! ECtHR 4 May 2023 26250/15 H.N. v HU 5
! ECtHR 4 May 2023 7534/20 AM. a.0o.vFR 3+5
! ECtHR 4 May 2023 4289/21 A.C.&M.C.vFR 3+5
! ECtHR 13 June 2023 4892/18 H.A. a.0.vGR 3+13
! ECtHR 18 July 2023 49255/22 Camara v BE 3
! ECtHR 31 Aug. 2023 70583/17 M.A. v IT 3
! ECtHR 14 Sep. 2023 7077/15 A.A. v HU 5
! ECtHR 50Oct. 2023 53272/17 P.S. & AM.vHU 3+5
! ECtHR 50ct. 2023 37967/18 Shahzad #2 v HU 3
! ECtHR 50ct. 2023 58680/18 M.A. a.0. v HU 3+5
! ECtHR 50ct. 2023 53528/19 0.Q.vHU 3+5
! ECtHR 50ct. 2023 16127/20 E.F.vGR 3+13
! ECtHR 17 Oct. 2023 12427/22 A.D.vMT 3+5+13
! ECtHR 16 Nov. 2023 3571/17 Sadiov IT 3
! ECtHR 16 Nov. 2023 18911/17 AE. &TB.vIT 3+5
! ECtHR 30 Nov. 2023 2080/19 D.S.vGR 3+13
! ECtHR 18 Jan. 2024 13958/16 A.l.a.0.vGR 3
! ECtHR 18 Jan. 2024 16112/20 T.K.vGR 3+8+13
! ECtHR 23 Jan. 2024 24650/19 O.R.vGR 3
! ECtHR 22 Feh. 2024 10940/17 M.H. & S.B. v HU 5
! ECtHR 21 Mar. 2024 6182/20 L.vHU 5
! ECtHR 28 Mar. 2024 59758/16 A.Q.a.0.vGR 3
! ECtHR 18 Apr. 2024 59841/19 A.R.a.0.vGR 3+5
! ECtHR 23 May 2024 65275/19 W.S. v GR 3
! ECtHR 20 June 2024 9203/18 F.O.a.0.vHU 3
! ECtHR 20 June 2024 37641/19 H.L. v HU 5
! ECtHR 20 June 2024 47321/19 S.H.vHU 5
New ! ECtHR 12 Sep. 2024 30056/18 Z.A.vHU 3
! ECtHR 12 Sep. 2024 13899/19 Z\Ll.a.o.vHU 3+5
New ! ECtHR 3 Oct. 2024 652/18 M.H. v HU 3
New ! ECtHR 30ct. 2024 15008/19 T.S.&M.S.vGR 3+5(1)+5(4)
New ! ECtHR 3 Oct. 2024 15192/20 M.A. a.0.v GR 3
New ! ECtHR 3 Oct. 2024 15293/20 T.A.a.0.vGR 3
New ! ECtHR 30ct. 2024 1766/23 J.B.a.0.vMT 3+5(1)+5(4)
See further: © 4.4
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CRC Rights of the Child (Detention)
Convention on the Rights of the Child
art. 37
* 1577 UNTS 27531 impl. date 2 Sep. 1990

*

art. 37: bestinterestof the child (no detentionunlessasa measuref lastresortandfor the shortestappropriateperiod of
time)
Optional Communications Protocol that allows for individual complaints entered into force 14-4-2014

CtRC Views

CtRC 15 June 2018 C/81/D/47/2018 J.G. 37
CtRC 1Feb. 2019 C/80/D/4/2016 D.D. 37+20
CtRC 3 Feb. 2022 C/89/D/55/2018 E.H. a.o. 37
CtRC 4 Feb. 2022 C/89/D/73/2019 AMK. & S.K. 37

See further: © 4.4

4.2 Reception Conditions: Proposed Measures

*

nothing to report

4.3 Reception Conditions: Jurisprudence

4.3.1 CJEU Judgments on Reception Conditions

CJEU 30 May 2013, C-534/. Arslan EU:C:2013:34
AG 31 Jan. 201 EU:C:2013:5:
interpr. of Dir. 2003/9 Reception Conditions | Art. 7+21

ref. from Nejvy!’ sprivn’ soud, Czechia, 22 Sep. 2011

Althoughthis judgmentis primarily aboutthe interpretationof the ReturnDirective, the CJEU elaboratesalso on the
meaning of the Reception Conditions Directive.

The CJEU rulesthat the Dir. doesnot precludea TCN who hasappliedfor international protection(after havingbeer
detainedunderArt. 15 ReturnDirective)from beingkeptin detentionon the basisof a provisionof nationallaw, whereit
appears,after an assessmenin a case-by-caséasisof all the relevantcircumstancesthat the application was made
solely to delay or jeopardisethe enforcemenbf the return decisionand that it is objectivelynecessarjto maintain
detention to prevent the person concerned from permanently evading his return.

CJEU 30 May 2013, C-534/. Arslan EU:C:2013:34
AG 31 Jan. 201 EU:C:2013:5:
interpr. of Dir. 2003/9 Reception Conditions | Art. 7+21

ref. from Nejwy! ’ sprivn’ soud, Czechia, 22 Sep. 2011

Althoughthis judgmentis primarily aboutthe interpretationof the ReturnDirective, the CJEU elaboratesalso on the
meaning of the Reception Conditions Directive.

The CJEU rulesthat the Dir. doesnot precludea TCN who hasappliedfor international protection(after havingbeer
detainedunderArt. 15 ReturnDirective)from beingkeptin detentionon the basisof a provisionof national law, whereit
appears,after an assessmenin a case-by-caséasisof all the relevantcircumstancesthat the application was made
solely to delay or jeopardisethe enforcemenbf the return decisionand that it is objectivelynecessaryto maintain
detention to prevent the person concerned from permanently evading his return.

CJEU (GC) 8 Nov. 2022, C-39/ C.&B. EU:C:2022:85
EU:C:2022:48

interpr. of Dir. 2013/33 Reception Conditions Il Art. 9

joined cases: C-39/21 + C-704/20

Art. 9(3) and (5) RCD Il, mustbe interpretedas meaningthat a judicial authorityOseview of compliancewith the
conditionsgoverningthe lawfulnessof the detentionof a third-countrynationalwhich derivefrom EU law mustleadthat
authority to raise of its own motion,on the basisof the materialin thefile broughtto its attention,as supplementedr
clarified during the adversarialproceedingeforeit, anyfailure to complywith a conditiongoverninglawfulnesswhich
has not been invoked by the person concerned.
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4.3.1: Reception Conditions: Jurispruden€zlEU Judgments

CJEU 27 Sep. 2012, C-179/ CIMADE & GISTI EU:C:2012:59
AG 15 May 201 EU:C:2012:29
interpr. of Dir. 2003/9 Reception Conditions | Art.

ref. from Conseil d'ftat, France, 18 Apr. 2011

A MSin receiptof an applicationfor asylumis obligedto grant the minimumconditionsfor receptionof asylumseeker.
laid downin ReceptiorConditionsDirectivel evento an asylumseekeiin respectof whomit decidesunderDublin II, to
call uponanotherMS, asthe MSresponsibldor examininghis applicationfor asylum to takechargeof or takebackthat
applicant.

Theobligationon a MSin receiptof an applicationfor asylumto grant the minimumreceptionconditionsto an asylun
seekelin respectof whomit decidesunderDublin 11, to call uponanotherMS, asthe MS responsiblefor examininghis
application for asylum,to take charge of or take back that applicant, ceaseswhen that sameapplicant is actually
transferredby the requestingMS, and the financial burdenof granting thoseminimumconditionsis to be assumedy
that requesting MS, which is subject to that obligation.

CJEU (GC) 16 Nov. 2021, C-821/ Com. / Hungary EU:C:2021:93
AG 25 Feb. 202 EU:C:2021:14
Dir. 2013/33 Reception Conditions Il Art. 10(4)

on inadmissibility

The Grand Chamber of the CJEU ruled that Hungary has failed to fulfill its obligations under:

* Art. 33(2) of APD Il by allowing an application for international protectionto be rejectedas inadmissibleon the
groundthatthe applicantarrived onits territory via a Statein whichthat personwasnot exposedo persecutioror a risk
of serious harm, or in which a sufficient degree of protection is guaranteed;

* Art. 8(2) and22(1) APD Il and Art. 10(4) of RCDII by criminalisingin its nationallaw the actionsof any personwho,
in connectionwith an organisingactivity, providesassistancen respectof the makingor lodging of an applicationfor
asylumin its territory, whereit can be proved beyondall reasonabledoubt that that personwas aware that that
application could not be accepted under that law;

* Art. 8(2), 12(1)(c)and 22(1) APD Il and Art. 10(4) RCD Il by preventingany personwho is suspecteddf having
committed such an offence from the right to approach its external borders.

CJEU 12 Nov. 2019, C-233/: Hagbin EU:C:2019:95
AG 6 June 201 EU:C:2019:46
interpr. of Dir. 2013/33 Reception Conditions Il Art. 20(4)+(5)

ref. from Arbeidshof Brussel, Belgium, 29 Mar. 2019

Art. 20(4)and (5) of RCD Il mustbeinterpretedas meaningthat a MS cannot,amongthe sanctionghat maybeimposec
on an applicantfor seriousbreachesof the rules of the accommodatiortentresas well as seriouslyviolent behaviour
providefor a sanctionconsistingin the withdrawal,eventemporary,of material receptionconditions within the meaning
of Art. 2(f) and (g) of thedirective,relating to housing.food or clothing,in sofar asit would havethe effectof depriving
the applicantof the possibilityof meetinghis or her mostbasicneedsTheimpositionof other sanctionsunderArt. 20(4)
of the directive must,underall circumstancescomplywith the conditionslaid downin Article 20(5) thereof,including
thoseconcerningthe principle of proportionality and respectfor humandignity. In the caseof an unaccompaniedinor,
thosesanctionsmust,in the light, inter alia, of Art. 24 of the Charter of FundamentaRights,be determinedby taking
particular account of the best interests of the child.

CJEU 15 Feb. 2016, C-601/15 (PF J.N. EU:C:2016:8.

interpr. of Dir. 2013/33 Reception Conditions Il Art. 8
ref. from Raad van State, Netherlands, 17 Nov. 2015

Art. 8(3) is in line with art. 6 and 52 of the Charter.

CJEU 14 Sep. 2017, C-18/ K. EU:C:2017:68
AG 4 May 201" EU:C:2017:34
interpr. of Dir. 2013/33 Reception Conditions Il Art. 8(3)

ref. from Rechtbank Den Haag (zp Haarlem), Netherlands, 13 Jan. 2016
Theexaminationof Article 8(3)(a) and (b) hasdisclosedhothingcapableof affectingthe validity of that provisionin the
light of Articles 6 and 52(1) and (3) of the Charter.
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! CJEU 14 Jan. 2021, C-322 K.S. & M.H.K. EU:C:2021:1.
AG 3 Sep. 202 EU:C:2020:64
* interpr. of Dir. 2013/33 Reception Conditions Il Art. 15

ref. from High Court, Ireland, 23 Apr. 2019

* joined cases: C-322/19 + C-385/19

* A national court musttake accountof APD I, which, pursuantto Arts. 1 and 2 and 4a(1) of Protocol (No 21) on the
positionof the UK and Ireland in respectof the area of freedom securityand justice,doesnot apply in the MS of that
court, in order to interpretthe provisionsof ReceptiorConditionsDir. Il, whichis, by contrast,applicablein that MSin
accordance with Art. 4 of that protocol.
Art. 15 RCD Il mustbe interpretedas precluding national legislation which excludesan applicant for international
protectionfrom accessto the labour marketon the sole groundthat a transfer decisionhas beentakenin his or her
regard under Dublin IlI.
Art. 15(1) RCD Il must be interpreted as meaning that:
* a delayin the adoptionof a decisionat first instanceconcerningan application for international protectionwhich
resultsfrom a lack of cooperationby the applicantfor international protectionwith the competentauthoritiesmay be
attributed to that applicant;
* a MS may not attribute to the applicantfor international protectionthe delayin adoptinga decisionat first instance
concerningan applicationfor international protectionon accountof the fact that the applicantdid not lodge his or her
application with the first Member State of entry, within the meaning of Art. 13 Dublin IlI;
* a MSmaynotattributeto theapplicantfor internationalprotectionthe delayin processinghis or her applicationwhich
resultsfrom the bringing, by that applicant, of legal proceedingswith suspensoneffectagainstthe transfer decisior
taken in his or her regard under Dublin III..

! CJEU 27 Feb. 2014, C-79/ Saciri EU:C:2014:10

* interpr. of Dir. 2003/9 Reception Conditions | Art. 13+14
ref. from Arbeidshof Brussel, Belgium, 7 Feb. 2013

* Wherea MS hasoptedto grant the material receptionconditionsin the form of financial allowancesor vouchersthose
allowancesmustbe providedfrom the time the applicationfor asylumis made,in accordancewith Article 13(1)and 13
(2). ThatMS mustensurethat the total amountof the financial allowancescoveringthe material receptionconditionsis
sufficientto ensurea dignified standardof living and adequatefor the healthof applicantsand capableof ensuringtheir
subsistencegnablingthemin particular to find housing,havingregard, if necessaryto the preservationof the interests
of personshaving specificneeds pursuantto Article 17. The material receptionconditionslaid downin Article 14(1),
(3), (5) and (8) do not apply to the MSswhere they have optedto grant those conditionsin the form of financial
allowancesonly. Neverthelesshe amountof thoseallowancesmustbe sufficientto enableminor children to be housec
with their parents, so that the family unity of the asylum seekers may be maintained.
Further, the Directive does not preclude, where the accommodationfacilities specifically for asylum seekersare
overloadedthe MSsfrom referring the asylumseekergo bodieswithin the generalpublic assistancesystemprovidec
that that system ensures that the minimum standards as regards the asylum seekers are met.

! CJEU 1 Aug. 2022, C-422/ T.0./ Min. Int. (IT) EU:C:2022:61

* interpr. of Dir. 2013/33 Reception Conditions Il Art. 20(4)+(5)
ref. from Consigliio di Stato, Italy, 9 July 2021

* Art. 20(4) must be interpreted as applying to seriously violent behaviour engaged in outside an accommodation
Art. 20(4)+(5) mustbe interpretedas precludingthe imposition,on an applicantfor international protectionwho has
engagedn seriouslyviolent behaviouragainstpublic officials, of a sanctionconsistingin the withdrawal of material
receptionconditions,within the meaningof Art. 2(f)+(g) of that directive,relating to housing,food or clothing,in sofar
as it would havethe effectof depriving the applicant of the possibility of meetinghis or her mostbasic needsThe
impositionof othersanctionsunderArt. 20(4) of the directivemust,in all circumstanceszomplywith the conditionslaid
down in Art. 20(5) thereof, including those concerning the principle of proportionality and respect for human dig

! CJEU 25 June 2020, C-36/20 (PF V.L. EU:C:2020:49
AG 30 Apr. 202( EU:C:2020:33
* interpr. of Dir. 2013/33 Reception Conditions Il Art. 6+8+26

ref. from Court of Prelim. Inv. of San BartolomZ de Tirajana, Spain, 20 Jan. 2020

* (Unofficial translation) Art. 6(1)(2) of AP Il mustbe interpretedas meaningthat an investigatingjudge who has beer
broughtbeforea judgmentdetentionof an illegally stayingTCN for refoulements one of the 'other authorities'referred
to in this provisionwhich mayreceiveapplicationsfor internationalprotectionbut are not competentindernational law
to register.
Art. 6(1)(2) and (3) of AP Il mustbe interpretedas meaningthat an investigatingjudge, in his capacity as 'other
authority' within the meaningof that provision, mustinform illegally stayingTCN laying downthe rules for lodging an
application for international protection and, where such a national has indicated that he wishesto make such an
application, forward his file to the competentuthority for registration of that application so that he can makeuse of
material reception conditions and healthcare as referred to in Art. 17 of Reception Conditions Il Directive.
Art. 26 of AP Il and Art. 8 of Rec.Cond. Il mustbe interpretedas meaningthat an illegally staying TCN who has
reportedto an 'other authority' within the meaningof Art. 6(1)(2) of AP Il that he wishesto apply for international
protection can only be detained on the grounds set out in Art. 8(3) of Rec. Cond. 2013/33.
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4.3.2: Reception Conditions: Jurispruden€slEU pending cases

4.3.2 CJEU pending cases on Reception Conditions

CJEU C-104/24 (PPL D.A. & M.A.

interpr. of Dir. 2013/33 Reception Conditions Il Art. 8+9

ref. from Corte suprema di cassazione, Italy, 8 Feb. 2024

joined cases: C-104/24 + C-105/24

Thequestionis whetherart. 8 + 9 RCD I, precludenationallegislationwhich provides,asan alternativemeasureo the
detentionof the applicant(who hasnot handedover his or her passportor other equivalentdocument)for the provision
of a financial guarantee the amountof which is establishedas a fixed rate (a single amountsetat EUR 4 938.00for
2023)rather thanasa variable amount,withoutallowing for any adjustmenbf the amounton the basisof the individual
situationof the applicantor for the possibility of providing that guaranteethroughthe interventionof third parties,ever
in the contextof family solidarity, thusimposingrules capableof obstructingthe useof the alternativemeasureby those
who do not haveadequateresourcesand precludingthe adoptionof a reasoneddecisionwhich examinesand assesse
on a case-by-casdasisthe reasonablenesand proportionality of sucha measurein relation to the situation of the
applicant?

CJEU C-97/2. S.A. & R.J.

interpr. of Dir. 2013/33 Reception Conditions Il Art. 18

Where Oforce majeureQis not found as a defencein a Directive or implementingRegulations,is such a defenct
nonethelesavailable as a defenceto a Francovichdamageslaim for a breachof an EU law obligation that confers
rights on individuals which derive from the fundamental right to human dignity contained in Art. 1 Charter.

CJEU C-184/2. Sidi Bouzidi

interpr. of Dir. 2013/33 Reception Conditions Il Art. 20

ref. from Tribunale Lombardia, Italy, 7 Mar. 2024

Doesart. 20 RCD Il and the principlessetout by the CJEU in its judgmentsof 12 Nov. 2019, C-233/2018and 1 Aug.
2022,C-422/2021,n so far as they precludethe administrativeauthority of the MS from ordering, as a sanction,the
withdrawal of reception measureswhere that decisionwould be detrimentalto the basic vital needsof the foreign
national applyingfor internationalprotectionand of his family, precludenationallegislationwhich permits,following a
reasonedindividual assessmentielating also to the necessityand proportionality of the measure,withdrawal of
reception,not for sanctioningreasons put becausethe conditionsfor beinggrantedit are no longer met,in particular,
on accountof the foreign nationalOsefusal,on groundswhich do not relate to coveringbasicvital needsand protecting
humandignity, to agreeto the transferto anotheraccommodatiortentre,designatedy the administrativeauthority on
accountof objective organisationalneedsand guaranteeing,under the responsibility of the administrativeauthority
itself, that the material receptionconditionsequivalento thoseenjoyedat the centreof origin will be maintainedwhere
therefusalto transferand subsequerdecisionorderingthe withdrawal placetheforeignnationalin the positionof being
unable to meet basic needs of personal and family life?

4.3.3 ECtHR Judgments on Reception Conditions

ECtHR 20 June 2024, 9203/ F.O.a.0.vHU CE:ECHR:2024:0620JUD000920:
violation of ECHR: 3

Violation dueto theliving conditionsof an Afghanasylumseekingvomanandher two childrenin the R8szkdransit zone
where they were not provided with food by the Hungarian authorities; the complaintunder art. 5 was rejected as
incompatible ratione materiae as the applicantsO stay in the transit zone was not considered as deprivation of |

ECtHR 20 June 2024, 37641, H.L. v HU CE:ECHR:2024:0620JUD0037641
violation of ECHR: 5

Violation dueto theliving conditionsof an Iragi asylumseekeiin the Tompatransit zonewherehe wasnot givenfood by
the Hungarian authorities betweenhis arrival and the CourtOgule 39 decisionon interim measure requestingthe
authoritiesto provide the applicantwith food; violation of art. 5(1) and (4) as the applicantwas foundto havebeer
deprived of his liberty in the alien policing sector of the transit zone.

ECtHR 20 June 2024, 47321, S.H.vHU CE:ECHR:2024:0620JUD0047321
violation of ECHR: 5

Violation due to the failure to provide an Iranian asylumseeker,detainedin the Tompatransit zoneand at risk of
committing suicide, with appropriate mental health care.

ECtHR 12 Sep. 2024, 13899/ Z.L.a.o.vHU CE:ECHR:2024:0912JUD001389¢
violation of ECHR: 3+5

Violation dueto the living conditionsof an Afghanasylumseekingwomanand her four children (one adult and three
minors)in the RSszkeransit zonewheretheywere not providedwith food by the Hungarianauthorities;in line with its
ruling in R.R.and Othersv. Hungary (36037/17)the Court foundart. 5 applicableto the applicants@lacemenin the
transit zoneduring the asylumproceedingsas well as the alien policing procedure,and art. 5(1) and (4) had beer
violated.
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! ECtHR 14 Sep. 2023, 7077/ A.A. v HU CE:ECHR:2023:0914JUD0007077

* violation of ECHR: 5

* joined cases: 7077/15, 48139/16 (M.N.)

* Detentionof asylumseekersThe ECtHR notedthat there was no indication that the applicantfailed to cooperatewith
the Hungarianauthorities,and that the decisionsordering and prolonging the applicantOsletention,which ultimately
lastedalmostfive months referredrepeatedliyto the setof grounds,suchas the needto clarify the applicantO&entity
and prevent his absconding, but were not sufficiently individualised, as required by national law. Unanimous de

! ECtHR 9 June 2022, 37327/ AAA. vHU CE:ECHR:2022:0609JUD0037327

* violation of ECHR: 3+5+4

* The caseconcernsthe confinementf the applicant family, with four minor children, in the Hungarian transit zone
betweenMarch 2017 and August2017. Their asylumapplicationsand the review were rejected.After an appealthey
were transferred to an open reception facility in Hungary from which they moved to Germany.
The general principles concerningthe confinementand living conditionsof asylum-seekerbave beensummarisedn
ECtHR 15 Dec.20216,16483/12 Khlaifia a.o.v Italy, ECtHR2 Mar. 2021,36037/17 R.R.a.0.v Hungary.Noting that
generalconditionsin the Tompatransit zoneappearto havebeenverysimilar to thosein RSszkeransit zone the ECtHR
concludes a violation of Art. 3 and 5 with respect to the children.

! ECtHR 12 July 2016, 11593/ A.B.a.o.vFR CE:ECHR:2016:0712JUD001159:
* violation of ECHR: 3

. See also almost identical cases: 24587/12; 76491/14; 68264/14; 33201/11.

* The casesconcernedadministrativedetentionof children accompanyingtheir parentsin the contextof deportatior
procedures, similar to the case of Popov v. France (19 January 2012, 39472/07).
The Court referred to its repeatedfindings of a violation of art. 3 regarding the administrativedetentionof foreign
national children, and reiterated that the childOsextremevulnerability is the decisivefactor taking precedenceover
considerationselating to statusof irregular immigrant.In addition,asylumseekingchildren havespecificneedselating
in particular to their age,lack of independencand status.Althoughthe material conditionsin certain detentioncentres
wereappropriate the conditionsinherentin establishmentef this typeare a sourceof anxietyfor youngchildren.Only a
short placementin an adapted administrative detentioncentre can be compatiblewith the Convention.Given the
childrenOgoungage, the duration and conditionsof detentionthe French authoritieshad thereforesubjectedhemto
treatmentin breach of art. 3. The Court acknowledgedhat the deprivation of liberty resulting from the parentst
legitimate decisionnot to entrusttheir children to another personwas not, in principle, contrary to domesticlaw.
Nonethelessjnsofar as children are concerned,the authorities must ensurethat the placementin administrative
detentionis a measureof last resort and that no alternative measureis available. In three of the casesthe French
authoritieshad not verified that the placemenbf the family in administrativedetentiorwasa measureof last resort,and
art. 5(1) and (4) had therefore been violated in respect of these children.
In two of the casesthe Court founda violation of art. 8 becausehe interferencewith the right to respectfor family life
had beendisproportionate,n that the French authoritieshad not takenall the necessarystepsto enforcethe remova
measure as quickly as possible.

1 ECtHR 4 May 2023, 4289/: A.C.& M.C.vFR CE:ECHR:2023:0504JUD000428¢
* violation of ECHR: 3+5

* Violation of both art. 3 and 5 dueto the placemenin administrativedetentionduring nine days,and the conditionsof
detention, of a woman and her son agednionths with a view to their transfer to Spain under the Dublin Regulatic

1 ECtHR 4 Apr. 2023, 55363/1 A.D.v GR CE:ECHR:2023:0404JUD005536°
* violation of ECHR: 3

* Violation of art. 3 dueto the living conditionsof a pregnantwomanstayingat the SamosReceptionand Identification
Centre from August to November 2019 as the situation had exceeded the minimum level of severity required ur

! ECtHR 17 Oct. 2023, 12427/ A.D.v MT CE:ECHR:2023:1017JUD0012427

* violation of ECHR: 3+5+13

* Violation of ECHRdueto the detentionaswell asthe conditionsof detentionof the applicantasylumseekerpresumedo
be minor, during 225 days,including 120 daysin isolation. Violation of art. 13 in conjunctionwith art. 3, dueto lack of
effectivedomestiacemedy Accordingto art. 46, the respondenstatewasrequiredto take generalmeasurego ensurea
legal basisin domesticlaw for detentionand that relevantdomesticlaw be effectivelyappliedin practice, vulnerable
individualsnot detained,and necessaryetentionperiodslimited so that they remain connectedo the detentionground

applicable.
! ECtHR 16 Nov. 2023, 18911/ AE.&TB.vIT CE:ECHR:2023:1116JUD0018911
* violation of ECHR: 3+5

* joined cases: 18911/17, 18941/17 + 18959/17

* Violation of art. 3 as there was no sufficiently compellingreasonjustifying someof the applicantsbeing left nakec
togetherwith other migrants,and dueto absenceof investigationinto allegationsthat one of the applicantshad beer
beatenby police. Violation of art. 5 as three of four applicantsin the first casehad beenexposedo arbitrary arrest,
transportation and detention.
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ECtHR 13 June 2013, 53709 A.F.vGR CE:ECHR:2013:0613JUD005370¢
violation of ECHR: 3

An Iranian enteringGreecefrom Turkeyhad initially not beenregisteredas an asylumseekemy the Greekauthorities
which orderedhis return to Turkey.However,the Turkish authoritiesrefusedto readmithim into Turkey,and he was
thendetainedby the Greekpolice. Againstthe backgroundof reportsfrom Greekandinternationalorganisationshaving
visited the relevant police detentionfacilities either during the applicantOsletentionor shortly after his releaseb
including the EuropeanCommitteefor the Preventionof Torture, the UN SpecialRapporteuron Torture, the Germar
NGO ProAsyland the GreekNational Human Rights Commissiorb the ECtHR found a violation of art. 3 dueto the
seriouslack of spaceavailable to the applicant, also taking the duration of his detentioninto account.It was thus
unnecessaryor the Court to examinethe applicantOsther allegationsconcerningthe detentionconditionswhich the
Governmentlisputed.Yet, the Court notedthat the GovernmentGsatementsn this regard werenotin accordancewith
the findings of the above mentioned organisations.

ECtHR 18 Jan. 2024, 13958 Al a.0.vGR CE:ECHR:2024:0118JUD001395¢
violation of ECHR: 3

Violation of art. 3 becausef theliving conditionsof threevulnerableapplicantsin the Idomenicampwhichwereheldto
have been deplorable, leading to deterioration of the applicantsO state of health.

ECtHR 26 Apr. 2022, 34298/ AJ.vGR CE:ECHR:2022:0426JUD003429¢
ECHR: 3+8+13

The applicant (2005) is a statelesPalestinianand unaccompanieaninor who was grantedasylumin Greecein 2016.
Theapplicationconcernghe revocationof his refugeestatusand the decisionto return him to the OccupiedPalestiniar
Territory, aswell asthereceptionconditionshefacedin Greecejnitially asa child of a single-parenfamily andlater as
an unaccompaniedninor, namelya lack of psycho-sociabupportand separationfrom his siblings,who were hostedat
differentaccommodatiofiacilities. Theapplicantalso complainedthat the procedurewhich had led to the revocationof
his refugee status, combined with the failure to appoint a guardian for him, had been deficient.

Following the revocationof the applicantOsefugeestatusand the subsequentancellationof his return trip to the
OccupiedPalestinian Territory, the Greek Asylum Serviceissueda decisionby which the applicant was regrantec
refugee status. Consequently, he is no longer at risk of being returned to the Occupied Palestinian Territory.

ECtHR 4 May 2023, 7534/: A.M. a.o.vFR CE:ECHR:2023:0504JUD000753«
violation of ECHR: 3+5

Violation of arts. 3 and 5 dueto the placementin administrativedetentionfor 10 days, as well as the conditionsof
detentionof a motherand her threechildren of 8 months 6 yearsand 13 yearswith a viewto transferto Portugalunder
the Dublin Regulation.

ECtHR 28 Mar. 2024, 59758/. A.Q.a.0.vGR CE:ECHR:2024:0328JUD005975¢
ECHR: 3

Complaint about a lack of appropriate medical assistance for Syrian asylum seekers is rejected as inadmissible

ECtHR 18 Apr. 2024, 59841/ AR.a.0.vGR CE:ECHR:2024:0418JUD0059841

violation of ECHR: 3+5

joined cases: 59841/19, 15782/20, 21997/20

Violation of art. 3 ECHR dueto the living conditionsin GreeceOReceptiorand Identification Centresas well as the
lack of adequate medical assistance.

ECtHR 5 Nov. 2015, 58399/: AY.vGR CE:ECHR:2015:1105JUD005839¢
violation of ECHR: 3+13

Theapplicantwasan Iragi national lranian havingattemptedo claim asylumin Greece However the Greekauthorities
had not registered his application, and he was held in detention pending deportation to Turkey.

Due to overcrowding,andtaking the duration of detentioninto account,the ECtHR foundthe detentionconditionsto be
in violation of art. 3. Due to failures in processingthe asylumclaim, and the consequentisk of the applicantC
deportation to Turkey and onward to Iraq, there had been a violation of art. 13 in conjunction with art. 3.

Art. 5(1)(f) and (4) had not beenviolated as the detentionperiod had not beenexcessivelyong, and the applicanthad
been able to challenge the legality and material conditions of detention.

ECtHR 2 Apr. 2015, 39766/( Aarabi v GR CE:ECHR:2015:0402JUD003976¢€
no violation of ECHR: 3

Theapplicantwasa statelessPalestinianchild, havinggrown up in an UNRWAcampin Lebanonfrom wherehe fled to
Greecewherehe had beenarrestedand detainedwith a viewto expulsionfor irregular entry. He had beenplacedin a
detentioncentrewith adultsand claimedto havebeentransferredunaccompaniedo the north of Greece,and that no
attention had been paid to his asylum application.

The Court notedthat the Greekauthoritieshad beenacting in goodfaith whenconsideringthe applicantan adult, and
theyhad promptlyreleasechim uponnotification of his minor age.Referringto the shortperiodsof timein detentionthe
fact that the applicanthad not presentedspecificallegationsof inhumandetentionconditionsand that suchfinding was
also not supportedby any international reports on the relevant detentionlocations and periods, the Court did not
consider the detention conditions to have been in violation of art. 3.

134

Newsletter on European Asylum Issues B for Ju NEAIS 2024/4 (Dec




—— NEAIS 2024/4

4.3.3: Reception Conditions: Jurispruden&&tHR Judgmen

! ECtHR 3 May 2016, 56796/: Abdi Mahamud v MT CE:ECHR:2016:0503JUD005679¢

* violation of ECHR: 3

* Violation of ECHRarts. 3 and 5. Theapplicationconcernedhe detentionof a Somaliasylumseekelin LysterBarracks
detentioncentrefrom May 2012to SeptembeR013.Due to the applicantOsulnerability as a result of her health, the
cumulativeeffectof her detentionconditions,suchas lacking accesso and poor environmenfor outdoorexercisejack
of specificmeasureso counteractthe cold, lack of femalestaff, little privacy,andthefact that theseconditionspersistec
for over 16 months,the Court consideredthat the detentionconditionsamountedto degradingtreatmentwithin the
meaning of art. 3.
Art. 5(1) and (4) wasalso foundto havebeenviolated, the latter becausét had not beenshownthat the applicanthad
had at her disposalan effectiveand speedyremedyunder domesticlaw by which to challengethe lawfulnessof her

detention.
! ECtHR 23 July 2013, 55352/ Aden Ahmed v MT CE:ECHR:2013:0723JUD005535:
* violation of ECHR: 3

* The caseconcernsan asylumapplicantwho had enteredMalta in an irregular mannerby boat. The ECtHR found a

violation of art. 5(1), mainly dueto the failure of the Malteseauthoritiesto pursuedeportationor to do so with due
diligence,andof art. 5(4) dueto absenceof an effectiveand speedydomestiacemedyto challengethe lawfulnessof their
detention.
A similar case(23 July 2013,42337/12,SusoMusav. Malta) wasruled also on 23 July 2013. Therefore,accordingto
ECHRart. 46, the ECtHR requestedhe Malteseauthoritiesto establisha mechanismallowing a determinationof the
lawfulnessof immigrationdetentionwithin a reasonableime-limit. In this casethe Court for thefirst timefoundMalta in
violation of art. 3 becauseof the immigration detentionconditions. Thoseconditionsin which the applicanthad beer
living for 14 months were, taken as a whole, amounted to degrading treatment.

! ECtHR 16 Dec. 2022, 52208/ Al Shujaa a.o. v BE CE:ECHR:2022:1216JUD005220¢
* violation of ECHR: 3+6
* Interim Measure.

The Court of HumanRights,sitting asa Chamberof severjudges,decidedto indicatean interim measurdo the Belgian
Statein respectof 160 adult male applicantswho had obtaineda final domesticdecision,as yetuncompliedwith, from
the Brussels Labour Court.

! ECtHR 11 Dec. 2014, 63542/ ALK. v GR CE:ECHR:2014:1211JUD006354:

* violation of ECHR: 3

* Violation of ECHRart. 3 dueto conditionsof detentionof an Iranian asylumseekerat border posts.Violation of art. 3
dueto the applicantO8ving conditionsafter his release pendingexaminationof his asylumcase.Referringto previous
caselawconcerningparticular vulnerability of asylumseekersthe Court heldthe lack of provisionfor essentiatreceptior
conditions to have been degrading and humiliating.

! ECtHR 17 May 2022, 35422/ Ali Rezav BG CE:ECHR:2022:0517JUD0035422

* violation of ECHR: 5+8+13

* Theapplicantis an Iragi nationalbornin 1973.He arrived in Bulgaria in 2000and was grantedsubsidiaryprotectior
(OhumanitariarstatusOpn accountof the war situationin Irag. He wasissuedwith a residencepermitin 2003.Thecase
concernsan expulsionorder issuedagainstMr Ali Rezain 2015 on the groundsof national security,and whetherthe
remediesavailable to him under domestidaw were effective.lt also concernsthe applicantOsdministrativedetentior
with a viewto his expulsion(betweenlune2015and January2016)andthetimetakento examinehis appealagainstthat
detention.Mr Ali Reza,who currently lives in Sofia, married his Bulgarian partner in December2017. SinceJanuary
2016, he has been subject to administrative supervision and must report to a police station once a week.
The ECtHR concludes that his detention was no longer justified due to a lack of sufficient diligence.

! ECtHR 23 Oct. 2012, 13457/ Ali Said v HU CE:ECHR:2012:1023JUD0013457

* violation of ECHR: 5

* This caseconcernsunlawful detentionwithout effectivejudicial review, of an asylumseekerduring the examinationof
his asylumapplication. TheapplicantswereIraqi nationalswhoillegally enteredHungary,appliedfor asylumandthen
travelled illegally to the Netherlands from where they were transferred back to Hungary under the Dublin Regul:

! ECtHR 6 Sep. 2016, 14344/ Alimov v TR CE:ECHR:2016:0906JUD0014344

* violation of ECHR: 3

* The applicantwas a national of Uzbekistan seekingasylumin Turkey,who complainedabout his detentionpending
removalfor 104 days.TheCourtfounda violation of art. 3 on accountof the conditionsof detention suchasinsufficient
living spaceand no accesgo outdoorexercisejn whichthe applicanthad beendetainedin the airport detentionfacility
as well as in the removal centre.
Due to the absenceof clear legal provisionsin Turkish law on the procedurefor ordering detentionwith a view to
deportation,the applicantOsletentionhad not beenlawful for the purposesof art. 5(1). Notification of the reasonsfor
detention had not been made sufficiently promptly to satisfy art. 5(2).
Art. 5(4) and (5) had also beenviolated dueto the absencaunder Turkishlaw of a remedyby which to obtain judicial
reviewof the lawfulnessof detentionin the applicantOsituation,andto receivecompensatiofior unlawfuldetention Art.
13in conjunctionwith art. 3 had beenviolated on accountof the absenceof effectiveremediesto complainaboutthe
material conditions of detention at the airport detention facility and the removal centre.
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ECtHR 4 Feb. 2016, 37991/ Amadou v GR CE:ECHR:2016:0204JUD0037991
violation of ECHR: 3

The applicant was a Gambiannational who had beenheld in detentionpendingadoption of an expulsiondecision
Referring to its previous case law concerning Fylakio and Aspropyrgosdetention centresas well as reports by
international institutions, the ECtHR consideredthe detentionconditionsduring the period in questionto have beer
contrary to art. 3.

Given the obligations incumbenton Greece under the ReceptionConditions Directive, and since only a diligent
examinatiorof the applicantOslaim for asylumcould bring his situationof extremepovertyto an end,yetthe claim was
still pendingafter threeyears,he had beenin a degradingsituationcontraryto art. 3. Art. 5(4) had beenviolateddueto
shortcomings in Greek law with regard to the effectiveness of judicial review of detention pending deportation.

ECtHR 10 Sep. 2020, 63141/ B.G.a.0.vFR CE:ECHR:2020:0910JUD0063141
no violation of ECHR: 3

The caseconcernedhe accommodatiorof asylum-seekerfor threemonthsin a tentcampsetup on a carparkin Metz
and the questionwhethertheyhad receivedthe material and financial supportprovidedfor by domestidaw. After these
three monthsthe applicantswere housedin an appartment.The ECtHR held unanimously that there had beenno
violation of Art. 3.

ECtHR 9 Jan. 2020, 48104/ B.L.a.0.vFR CE:ECHR:2020:0109JUD004810¢
ECHR: 3

Thecaseconcernedasylum-seekerBousedn a tentcampin Metz,who complainedaboutthe poor conditionsin which
theywere accommodated\oting, firstly, that certain applicantshad not maintainedcontactwith their lawyer and had
failed to keephim informedof their place of residenceor to provide him with any other meansof contactingthem,the
Court consideredthat they had lost interestin the proceedingsand no longer intendedto pursuetheir application.
ApplicantE.G.,whohad beenaccommodateth the tentcampon Avenuede Blida, had not providedthe Court with any
specificinformationconcerningthe actual living conditionsduring that period. Shehad alsofailed to showthat shehad
beenunableto meether basicneedsLastly, shehad beenallocatedhousingfrom 18 July 2014,and had not lackedany
prospect of her situation improving. Her allegation of ill-treatment was therefore dismissed.

ECtHR 19 Dec. 2013, 53608/ B.M. v GR CE:ECHR:2013:1219JUD005360¢
violation of ECHR: 3

The applicant was an Iranian journalist who allegedto have beenarrestedand tortured due to his involvementin
protestsagainstthe governmentAfter his arrival in Greecea decisionhad beentakento return him to Turkey,and he
had beenheld in custodyin a police stationand in various detentioncentres.His applicationfor asylumwasfirst not
registered by the Greek authorities, and later they dismissed the application.

Theapplicationmainly concernedhe conditionsof detention,n particular overcrowdingunhygienicconditions lack of
externalcontact,and lack of accesgo telephonetranslatorsand any kind of information. Referringto its previouscase
law, the ECtHR held theseconditionsto bein violation of art. 3. Astherehad beenno effectivedomestiacemedyagainst
that situation, art. 13 in combination with art. 3 had also been violated.

ECtHR 25 Mar. 2020, 23685/ Bilalova v PL CE:ECHR:2020:0325JUD002368%
violation of ECHR: 5

Thecaseconcerneda family, parentswith 5 children agedthreeto nine yearsold, from the Checherrepublicin Russia
The family travelled first to Poland and applied for asylum.The family then left for Germany,without awaiting the
outcomeof their asylumrequestin Poland.In accordancewith the provisionsof the Dublin Il Regulationthe applicants
were handedover by the Germanauthoritiesbackto the Polish authorities. Subsequentlythe family was detainedin a
closedcentrefor aliens. After 3 months the family wasexpelledto Russia.The ECtHR foundthe detentionof the younc
children in violation of Art. 5(1)(f).

ECtHR 10 Apr. 2018, 75157/ Bistieva a.o. v PL CE:ECHR:2018:0410JUD0075157%
violation of ECHR: 8

The applicantwomanand her husbandhad applied for asylumin Poland. Upon rejection they movedon to Germany
from wherethe womanand threechildren werereturnedto Polandaccordingto the Dublin Regulation.Here theywere
held in administrativedetentionand later on joined by her husband Althoughthe womanhad not beenseparatedrom
her children,the Court foundthat thefact of confiningthe applicantsto a detentioncentrefor almostsix monthsthereby
subjectingthemto living conditionstypical of a custodialinstitution, could be regardedas an interferencewith the
effective exercise of their family life. The interference had a legal basis and pursued a legitimate aim.
Referringto the Conventioron the Rightsof the Child, andto Popovv. France(19 January2012,39472/07)and A.B. a.
0. v. France (12 July 2016, 11953/12),the Court held the view that the childOsbestinterestscannotbe confinedto
keepingthe family togetherand that the authoritieshaveto takeall the necessarstepsto limit, as far as possible the
detentionof familieswith children. It wasnot convincedhat the Polish authoritieshadin fact viewedthe detentionas a
measureof lastresort, nor hadtheygivendueconsideratiorto possiblealternativemeasuresEvenin thelight of therisk
that the family mightabscondthe authoritieshadfailed to providesufficientreasongo justify detentionfor 5 monthsand
20 days. The interference had therefore been disproportionate.
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! ECtHR 28 Nov. 2017, 1009/: Boudraa v TR CE:ECHR:2017:1128JUD000100¢

* violation of ECHR: 3

* While the detentionfacility at Yalovapolice headquarteravasdesignedo accommodatg@eoplefor very short periods
the applicanthad beenheld for 66 days.He had not beenaffordedadequatesleepingfacilities, and he wasnot allowed
accesgo the openair and daily outdoor exerciseat any time during his detention.Despiteuncertaintyconcerningthe
personalspacethat had beenavailableto the applicant,the Court held that thesefindings B coupledwith the length of
the detentionand the likely anxietycausedoy uncertaintyas to whenit would endDbwere sufficientto concludethat the
detention conditions had attained the threshold of degrading treatment.

! ECtHR 19 Dec. 2013, 33441/ C.D.a.o.vGR CE:ECHR:2013:1219JUD0033441
* violation of ECHR: 3

* The 12 applicantswere asylumseekerswho had beendetainedfor severalmonthsawaiting deportation. While the
detentionconditionswerefoundto haveconstituteddegradingtreatmentin violation of art. 3, the detentionas suchhad
not beenunlawfulunderart. 5(1). However therehad beena violation of art. 5(4) on speedyreviewof the lawfulnessof

detention.
! ECtHR 18 July 2023, 49255/. Camara v BE CE:ECHR:2023:0718JUD004925¢
* violation of ECHR: 3

* The caseconcernsa Guineannational who appliedto the Belgianauthoritiesfor international protectionin July 2022.
Sincethenhe haslived on the street,not havingbeenassigneda placein a receptionfacility by the Federal Agencyfor
the Receptionof Asylum-Seekeré~edasil) on accountof the alleged saturation of the networkfor receivingasylum:
seekerdn Belgium.The ECtHR decidedto apply an interim measureand to enforcethe order - madeby a domestic
Belgian court - to provide the applicant with accommodatiorand material assistance However, according to the
Governmentsincethe summeiof 2021the receptioncapacityof the networkmanagedy Fedasilhad proveninsufficient
to copewith theincreasein the numberof applicantsfor internationalprotection,makingit materiallyimpossiblefor the
Stateto enforcecourt orders. Neverthelessthe right protectedby Art. 6 of the Conventionhad to be interpretedin the
light of the Preambleto the Convention.That Preamblereferredto the rule of law, one of the fundamentalspectsof
whichwasthe principle of legal certainty,whichrequired,in particular, that wherethe courtshadfinally determinedan
issue, their ruling should not be called into question.

In that regard, the circumstance®f the presentcasewere not unusualand revealeda systemidailure on the part of the
Belgianauthoritiesto enforcefinal judicial decisionsconcerningthe receptionof applicantsfor internationalprotection
Whilethe ECtHRwasawareof the difficult situationthe BelgianStatewasfacing, it could not acceptthat thetimetaker
by the Belgian authoritiesin the presentcaseto enforcea court order aimed at protecting humandignity had beer
reasonable Furthermore,that systemidailure had heavily over-burdenedhe operationof a national court and that of
the ECtHR itself.

Thus,therehad not beena Omere@elayon the part of the Belgianauthorities,but rather a clear refusalto complywith
the orders issuedby the domesticcourt, which had impaired the very essenceof the right protectedby Art. 6(1).
Unanimous decision of the ECtHR.

! ECtHR 30 Nov. 2023, 2080/ D.S.vGR CE:ECHR:2023:1130JUD000208(
* violation of ECHR: 3+13

* Violation dueto a single youngwomanOkving conditionsas an asylumseekerin a campin Samosand the absenceof
effectiveremediesagainsttheseconditions.Thecomplaintsunderart. 5, aswell asunderart. 3 regardingshorterperiods
in police detention, were rejected as manifestly ill-founded.

! ECtHR 21 July 2022, 5797/ Darboe and Camara v IT CE:ECHR:2022:0721JUD0005797

* violation of ECHR: 3

* see also under & 2.3

* The applicant, a Guineannational, arrived in Italy and soughtasylumclaiming to be an unaccompaniedninor. He
submittedthat he had declaredhis minor age and intentionto apply for international protectionshortly after arrival.
However, no information on how to initiate the relevant procedure had been provided to him and no requestfor
international protection had been lodged in his case.
The ECtHRreiteratesits well-establishedase-lawto the effectthat, havingregard to the absolutecharacterof Art. 3,
thedifficulties deriving from the increasednflow of migrantsand asylum-seeker# particular for Statesvhichformthe
external borders of the EuropeanUnion, does not exonerate member Statesof the Council of Europe from their
obligations under this provision. B
Therefore havingregard to the lengthand conditionsof the applicantOstayin the adult receptioncentrein Cona,the
Court concludeghat he wassubjectedo inhumanand degradingtreatmentand that therehasbeena breachof Art. 3 of
the Convention.
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ECtHR 21 July 2022, 5797/ Darboe and Camara v IT CE:ECHR:2022:0721JUD0005797
violation of ECHR: 3

see also under = 2.3

The applicant, a Guineannational, arrived in Italy and soughtasylumclaiming to be an unaccompaniedninor. He
submittedthat he had declaredhis minor age and intentionto apply for international protectionshortly after arrival.
However, no information on how to initiate the relevant procedurehad been provided to him and no requestfor
international protection had been lodged in his case.

The ECtHRrreiteratesits well-establishectase-lawto the effectthat, havingregard to the absolutecharacterof Art. 3,
the difficulties derivingfrom theincreasednflow of migrantsand asylum-seekersy particular for Stateswvhich form the
external borders of the EuropeanUnion, does not exonerate member Statesof the Council of Europe from their
obligations under this provision.

Therefore havingregard to the lengthand conditionsof the applicantOstayin the adult receptioncentrein Cona, the
Court concludeghat he wassubjectedo inhumanand degradingtreatmentand that therehasbeena breachof Art. 3 of
the Convention.

ECtHR 30 July 2015, 74308/ E.A.v GR CE:ECHR:2015:0730JUD007430¢
violation of ECHR: 3

The applicantwas an Iranian claiming to haveappliedfor asylumin Greece.However,the Greekauthoritieshad not
registeredhis application,and hewasheldin detentionfor two monthspendingdeportation.Dueto overcrowdingpoor
hygiene and lack of access to natural light, the ECtHR found the detention conditions to be in violation of art. 3
Theapplicanthad not had an effectiveremedyagainstthe treatmentsuffereddueto detentionconditions,and therehad
beenproceduraldeficienciesn processinghis asylumclaim. Thus,art. 13 had beenviolated.Art. 5(4) had beenviolated
due to shortcomings in domestic law in terms of the limited grounds to review detention pending deportation.

ECtHR 5 Oct. 2023, 16127/ E.F.vGR CE:ECHR:2023:1005JUD0016127%
violation of ECHR: 3+13

Violation of ECHRdueto thefailure of the Greekauthoritiesto providepropermedicaltreatmento the applicantduring
her placementn the Moria and Polykastrocamps despiteher seriousillnessas HIV-positive,and her vulnerabilityasan
asylum seeker.

ECtHR 14 Jan. 2021, 73700, E.K.vGR CE:ECHR:2021:0114JUDO007370(
no violation of ECHR: 5+3

Theapplicant,is a Turkishnationalbornin 1985.0n 19 June2013Mr E.K., who had enteredthe countryillegally, was
arrestedby officers from the Soufli border post and brought before the prosecutorat the AlexandroupolisCriminal
Court, whichimposeda two-yearsuspendegbrison sentenceOn 21 June2013he wasplacedin pre-trial detention for
an initial duration of three days,with a view to his deportationfrom the country. While in detentionhe submittedan
asylumclaim, whichwastransferredto the Attica regional asylumserviceson 22 June2013.0n the sameday the headof
the Alexandroupolispolice force decidedto extendE.K.Ogletentionpendingthe decisionon his asylumclaim, for an
initial maximunperiod of 90 daysafter submissiorof that claim. On 26 June2013E.K.Osletentiorwasextendedn the
grounds

that he waslikely to abscondfor a maximumperiod of six months E.K. wasthentransferred first to the premisef the
Feresborder post,thento the premisesf the Attica sub-directoratefor aliens,whereit wasdecidedon 23 July 2013to
extendhis detentionfor a period of 90 days; he was notified of that decisionOin SyrianO,a languagethat he did not
understand.On the samedate, this decisionwas amendedn order to reflect the new duration of his detentionof six
months. His asyluminterview took place in July and he was transferredto the Amygdalezadetentioncentre. He
challengedthe decisionson detentionbut thesewere rejected.In December2013 he was grantedrefugeestatus.The
ECtHRnotedthat the applicanthad beendetainedfor five monthsandtwenty-fourdays.TheECtHRheldthat that period
could not be considered excessive for completing all the administrative formalities for his expulsion.

As regards the asylum application, the ECtHR noted that under domesticlaw, although the lodging of such an
applicationstayedthe executionof the expulsionorder, it did not suspendhe executionof detention;domestidaw only
requiredthe asylumprocedureto be concludedapidly, which had beenthe situationin theinstantcase. TheECtHRalso
notedthat the Ombudsmarad not mentionedany particulier overcrowdingand that neitherthe CPT report nor that of
the Ombudsman had been critical of the situation in the Centre. Thus, no violation of Art. 3 or 5(1).

The ECtHRonly concludeghat the applicanthad not benefitedrom a sufficientlythoroughassessmertf the lawfulnes:
of his detentionto highlight the remediesand other channelsprovidedunder domesticlaw and case-law.The ECtHR
therefore finds a violation of Art. 5(4).
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! ECtHR 17 Oct. 2019, 4633/ G.B.a.o.vTR CE:ECHR:2019:1017JUD000463:
* violation of ECHR: 3+13

* TheapplicantsRussiamationalswerea motherand her threechildrenbornin 2008,2012,and 2013.In 2014theywere
arrestedattemptingto illegally crossthe border from Turkeyinto Syria, and a deportationand detentionorder was
issuedagainstall four applicants.Theycomplainedaboutthe lawfulnessas well as the conditionsof their detention,in
particular overcrowding,poor hygiene,constantexposureto cigarette smoke food unsuitablefor children and lack of
outdoor exercise.

Asregardsthe detentionconditions the Court observedhat reportsfrom the CPT aswell asthe National HumanRights
Institution of Turkeyhad corroboratedthe applicants@llegationsaboutconditionsin the KumkapiRemovalCentre.The
respondentStatehad failed to give evidenceto refute theseallegations.The Court consideredhat theseconditionsof
detention for three monthswithout knowingwhentheywould be released had reachedthe thresholdof severityunder
art. 3. It stressedhat suchconditionswere manifestlyadversefor adultsand had beenparticularly unsuitablefor the
extremelyulnerableapplicantchildren, beingtotally at oddswith the widely recognisednternationalprinciplesfor on
the protectionof children. The conditionsat Kumkapias well as GaziantepRemovalCentrewere held to bein violation
of art. 3.

Art. 13in conjunctionwith art. 3 had beenviolateddueto thelack of effectiveremediedor the applicantsasregardsthe
conditions at the Kumkapi Removal Centre.

Art. 5(1) had beenviolatedbecauseghe applicantshad not beendetainedn accordancewith the procedureprescribedby
law for part of the period of detention,and for anotherpart the detentionhad beenarbitrary. The Court also founda
violation of Art. 5(4) dueto the failure of both a MagistratesCourt and the ConstitutionalCourt to conductspeedyand
effective review of the lawfulness of the applicantsO detention.

! ECtHR 28 Feb. 2019, 19951/ H.A. a.0.v GR CE:ECHR:2019:0228JUD0019951
* violation of ECHR: 3

* Theapplicantswere asylumseekingunaccompaniedninorsof Syrian,Iragi and Moroccannationality who had enterec

Greecein March 2016. Theyhad beenplacedunder Oprotectiveustody@n various police stationsfor periodsbetweel
21 and 33 days.The Court referredto its previouscaselawconcerningdetentionin Greekpolice stations,finding that
thesewere not suitedto lengthyperiodsof detention.Further referencewas madeto the CPT report, basedon visits to
Greecein April and July 2016, that had consideredthe practice of detaining unaccompaniedninors for Oprotectiv
purposes@or severaldays or evenweeks,without any psychologicalor social assistanceunacceptableThe Court
concludedhat the applicantshad beensubjectedo detentionconditionsconstitutingdegradingtreatmentin violation of
art. 3.
The remediesavailable to the applicantsregarding their complaintsconcerningthe detentionconditionsand their
transferto the Diavatareceptioncentrehad not beeneffective thusviolating art. 13 takentogetherwith art. 3. Theliving
conditionsin Diavata, an openreceptioncentreto which the applicantshad beenreferred and which had a Osafeone:
for unaccompaniedhinors,were consideredot to exceedhe thresholdof seriousnessequiredto engageart. 3. Two of
the applicants@omplaintof ill-treatmentin oneof the police stationswas consideredmanifestlyill-founded,dueto lack
of substantiationTheapplicants@etentionin Oprotectiveustody®ad not beenlawful within the meaningof art. 5(1). As
they had beenunableto bring their casebeforethe administrativecourt in order to challengethe detention there was
also a violation of art. 5(4).

! ECtHR 13 June 2023, 4892/ H.A.a.0.v GR CE:ECHR:2023:0613JUD000489:2

* violation of ECHR: 3+13

* joined cases: 4892/18, 4920/18

* Violation of arts. 3 and 13 dueto theliving conditionsin the Moria Ohotspoifd Lesbosandthe lack of effectiveremedie:
in that regard; no violation of art. 8 by the delayin examinationof family reunificationin Germanyallegedlyresulting
from delayed asylum proceedings in Greece.

! ECtHR 21 Jan. 2016, 58424, H.A.v GR CE:ECHR:2016:0121JUD005842¢

* violation of ECHR: 3

* The applicantwas an Iranian national who had beenheld in detentionfor five monthspendingdeportationto Turkey
Referringto its previouscaselaw, the ECtHR consideredhe conditionsat Souflidetentioncentreto be contraryto art. 3
due to overcrowding and poor hygiene.
While the initial period of detentionhad beenjustified under art. 5(1)(f), this provision had beenviolated in that the
Greekauthorities had failed to act with due diligence, not taking stepsto carry out the expulsionfollowing TurkeyC
refusalto admitthe applicant.Art. 5(4) had beenviolatedas the applicanthad no effectivejudicial remedyto challenge
his detentionbecausehe administrativecourt did not reviewthe legality of the removaldecisionforming the groundsfor
detention, nor the conditions of detention.

! ECtHR 21 Apr. 2016, 58387/ H.A. v GR CE:ECHR:2016:0421JUD005838

* violation of ECHR: 3

* The applicantIragi national was arrestedfor unlawfully enteringGreecein August2010and was held in the Tycherc
detentioncentre.He filed an unsuccessfudsylumapplication.His objectionsagainstthe detentionwereoverruledby the
administrative court, while a subsequent case was allowed in January 2011.
TheCourtfounda violation of art. 3 asa resultof lack of spacein the detentioncentre.Dueto this finding, the Court did
notconsiderit necessaryo examinethe othercomplaintsconcerningthe detentionconditionsat the Tycheroborder post.
While the detentioncould not be consideredarbitrary and thusnot in violation of Art. 5(1), the Court foundart. 5(4) to
havebeenviolateddueto the insufficientjudicial control of detentionwith a viewto deportationunderGreeklegislation
at the time of the applicantOgsase.As art. 5(4) was the lex specialisin this regard, the Court did not examinethis
complaint under art. 13.
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ECtHR 2 June 2022, 38967/

, H.M. a.0. v HU

violation of ECHR: 3+5+4
The applicantsare an Iraqgi couple,and four of their children who were born between2001 and 2013. The applicant
family left Iraq after the father had allegedly beentortured by the national security services.After traveling through
severalcountries theyarrived at the Tompatransit zoneat the border betweerHungaryand Serbiaon 3 April 2017,and
submitted asylum requests. At the transit zone, they were housed in a container in the family section which the)
allowedto leavein order to attend medical or other appointmentsand always under police escort. The motherwas
pregnantand,asthereweresomecomplicationsher pregnancywasconsideredo be high risk. Shehadto be takeninto
hospitala numberof times.On onesuchoccasion ten daysafter their arrival in the transit zone her husbandventwith
her and was handcuffedand attachedto a leashin full view of their children. He was madeto remainin handcuff:
throughoutthe hospitalvisit while acting as interpreterfor his wife. On 24 August2017,their fifth child wasborn, and
the family was transferred from the Tompa transit zone to an open reception facility.
TheECtHR consideredhat, while the motherappearedo havereceivedthe necessarynedicalattention,the constraints
shehad sufferedthroughouther advancedstageof pregnancyhadto havecausedanxietyand mentalhealthissueswhich,
givenher vulnerability, wereseriousenoughto engageArt. 3 of the Convention Asregardsthe children,in keepingwith
previouscase-lawthe Court founda violation of Art. 3 on accountof the conditionsthey had facedduring their more
than four-month-long stay in the transit zone.

CE:ECHR:2022:0602JUD0038967

ECtHR 4 May 2023, 26250/: H.N. v HU CE:ECHR:2023:0504JUD002625(
violation of ECHR: 5

joined cases: 26250/15, 26919/15

Violation of art. 5 due to the detention of asylum seekers.

ECtHR 26 Mar. 2019, 47920/ Haghilo v CY CE:ECHR:2019:0326JUD004792(
violation of ECHR: 3+5

Theapplicant,an Iranian national, enteredCyprusunlawfully. Shortly after, he was arrestedat Larnacaairport wher
trying to takea flight to Londonon a forgedpassporiandwasplacedin detentionawaiting deportation.Subsequenthhe
appliedfor asylumbut that application was dismissed After 7 monthshe challengedthe validity of his detention.The
SupremeCourt of Cyprusruled that his detentionhad beentoo long and thereforunlawful. Following this judgmentin
his favour, he wasonly minutesafter leavingthe courtroomarrestedagain and put in detentionon the samegroundsas
the previousdeportationorders againsthim. After a total duration of 18 monthshe wasfinally released.The applicant
subsequentlyeft Cypruswithout informing his lawyer, which madethe SupremeCourt of Malta rule that, as this had
beenof his own free will, without any coercion, pressureor reservationsthe applicant no longer had any legitimate
interestin challengingthe lawfulnessof the deportationand detentionorders; sucha legitimateinteresthad to continue
to exist up to the conclusion of the appeal. B

TheECtHRruled thattheoverall conditionsandthe duration of the applicantOdetentionin the police facilities subjectec
him to hardshipgoing beyondthe unavoidablelevel of sufferinginherentin detentionand that they thus amountedto
degradingtreatmentprohibited by Art. 3 of the Convention Also, as was admittedby Malta, the applicantOgletentior
longer than 6 month had been unlawful, which was a violation of art. 5.

ECtHR 7 July 2022, 29440/ Haouari v HU CE:ECHR:2022:0707JUD002944(
violation of ECHR: 5

This application concernsthe legal basis of the applicantOsletentionwith a view to deportation. The applicant (an
Algerian national) was convictedof the crime of peoplesmuggling.His petition for reviewwasrejected.After he was
releasedon parole, he wasinformedthat he wasto be deported.Subsequenthhe appliedfor asylumand wasplacedin
asylumdetention. Two monthslater he was releasedby the Buda Central District Court rejecting the immigration
authorities@enewedrequestfor prolongationof the detention.Finally, he was deportedto Algeria, after the Algerian
Embassy had issued a passport.

ECtHR 1 Aug. 2013, 70427/ Horshill v GR CE:ECHR:2013:0801JUD0070427
violation of ECHR: 3

Theapplicanthad enteredGreeceirregularly and later appliedfor asylum following which he wasarrestedand placec
in detentionfor 15 days.TheCourt foundthat he had beensubjectedo degradingtreatmentin violation of art. 3, dueto
the detentionconditionsin the police stations.Referringto the GreekdecreetransposingAsylumProcedured Dir., the
decisionfrom the administrativecourt from whichit wasclear that the applicantOdetentionhad not beenautomatic,as
well asthe shortperiod of detentionand the fact that he had beenimmediatelyreleasedwvhenassuringthat he would be
accommodated in a hostel run by an NGO, the Court considered the detention lawful within the meaning of art.

ECtHR 30 Mar. 2023, 21329/. JA a0 vIT CE:ECHR:2023:0330JUD002132¢
violation of ECHR: 5+4 (Prot. 4)

Violation of ECHRarts. 3 and 5 aswell as of ECHR Protocol 4 art. 4 dueto the conditionsof detentionat Lampedus.
Ohotspotéhd to the proceduraltreatmentof the applicantsfrom Tunesiawhich had effectivelyamountedto collective
expulsion Arbitrary detentionwithoutclear and accessibldegal basisandin absencef reasonediecision.In particular
the latter is relevant to asylum procedures although the applicants did not appear to be asylum seekers.
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ECtHR 30 Mar. 2023, 21329/, JA ao0.vIT CE:ECHR:2023:0330JUD002132¢
violation of ECHR: 5+4 (Prot. 4)

Violation of ECHRarts. 3 and 5 aswell as of ECHR Protocol 4 art. 4 dueto the conditionsof detentionat Lampedus.
Ohotspotéhd to the proceduraltreatmentof the applicantsfrom Tunesiawhich had effectivelyamountedto collective
expulsion Arbitrary detentionwithoutclear and accessibldegal basisandin absencef reasonediecision.In particular
the latter is relevant to asylum procedures although the applicants did not appear to be asylum seekers.

ECtHR 3 Oct. 2024, 1766/. J.B.a.o.vMT CE:ECHR:2024:1003JUD000176¢€
violation of ECHR: 3+5(1)+5(4)

Detentionconditionsof unaccompanieaninor asylumseekersNo violation of art. 3 insofar as an adult asylumseeke
wasconcernedViolation of art. 13 in conjunctionwith art. 3 dueto lack of effectiveremedy Violation of art. 5(1) and 5
(4) in connection with detention of the minor applicants.

ECtHR 25 Jan. 2018, 22696/ J.R.a.0.vGR CE:ECHR:2018:0125JUD002269¢
violation of ECHR: 5

see also: ECtHR 21 Mar. 2019, 39065/16, O.S.A. a.0. v. GRE

TheapplicantAfghannationalshad beenheldin the VIAL Ohotspot@ceptioncentrein Chiosfollowing the adoptionof
the EU-Turkey Statement of 18 March 2016, and complained about the conditions and length of their detention.
Theapplicants@etentionfrom their arrival on 21 March until VIAL was convertednto a semi-opercentreon 21 April
was consideredto amountto deprivation of liberty. Since they had been detainedwith a view to identification,
registrationand deportationto Turkey,the detentionperiod of onemonthwasnot consideredexcessiver arbitrary, and
it wasthereforenot unlawfulwithin themeaningof art. 5(1)(f). Dueto insufficientinformationaboutthe reasondor their
arrest and the remedies available, the Court found art. 5(2) to have been violated.

Asregardsthe conditionsof detentionthe Court notedthe organisational logistical and structural difficulties causedby
the exceptionalincreasein migratory flows into Greeceat the time. While reiterating that suchfactors cannotabsolve
Statesof their obligationsto ensuredetentionconditionsrespectinghumandignity, dueto the absolutenature of art. 3,
the Court heldthat the applicants@oncreteconditionshad not reachedthe thresholdof severityrequiredto characterise
their detentionas inhumanor degrading.In this connectionthe Court referredto the short detentionperiod of 30 days
and to the fact that the CPT had not been particularly critical of the conditions prevailing in the VIAL centre.

ECtHR 3 Oct. 2019, 34215/ Kaak a.o0. v GR CE:ECHR:2019:1003JUD003421¢
violation of ECHR: 5

Theapplicantswere49 adults,teenagersnd children of Syrian,Afghanand Palestinianorigin who, uponarrival in the
island of Chiosin March and April 2016,had beenplacedin the Vial reception,identificationand registrationcentre
while someof the had subsequentlypeentransferredto the Soudacamp. They complainedabout the conditions of
detentionin thesecamps,including the quantity and quality of meals,the inadequacyof medical provision as well as
overcrowding that had rendered the material conditions of accommodation dangerous. _

The Court notedthat the unaccompanieaninor applicantshad beenplacedin the Osafeone@vithin the Vial camp.As
soonas they had beenregistered,the Vial director had requestedhe National Serviceof Social Solidarity to provide
care andto find appropriatereceptionfacilities. He had requestedhe transferof certain applicantsunderescortto the
receptionfacilities, and he contactedthe asylumservicesconcerningrequestso lodge asylumapplications.The Court
wasthereforenot convincedthat the authoritieshad not done everythingthat could reasonablybe expectedf themto
meetthe obligationto providecare and protectionfor theseapplicantsin view of their ageand vulnerability. Therefore
the Court held that there had been no violation of art. 3 as regards these applicants.

Someadult applicantshad beentransferredwithin 10 daysto the Soudacamp,while the otheradultshad spenta total of
24-30daysin the Vial centre.The Soudacampwasan openstructure,and the Court statedthat the applicantshad not
specifiedhow they had beenaffectedby the conditionscomplainedof. Againstthis background,the Court found no
violation of art. 3.

Asa period of onemonthOdetentionin the Vial centrewasnot to be considerecexcessiveand the centrehad becomea
semi-operstructurein April 2016,the applicants@etentiorhad not beenarbitrary andcouldthereforenotbe considere«
unlawful for the purposes of art. 5(1)(f).

However,there had beena violation of art. 5(4) becausethe expulsionorders, indicating the possibility of lodging an
appeal,had beenwritten in Greek.As the applicantshad no legal assistancen the two camps,the Court consideredt
uncertainthat the applicantshad understoodhe informationrelating to the variousremediesavailable. Evenassuming
thattheremediesvereeffectivethe Court, havingregardalsoto thefindingsof otherinternationalbodies heldthat these
remedies had not been accessible to the applicants.

ECtHR 5 Sep. 2017, 23619/ Khaldarov v TR CE:ECHR:2017:0905JUD002361¢
violation of ECHR: 3

Violation of art. 3 dueto the material conditionsof detentionof an asylumseekerin the KumkapiRemovalCentre,in
particular because of the clear evidence of overcrowding and lack of access to outdoor exercise.

Art. 5 had also beenviolated due to absenceof clear legal provisionsin Turkishlaw on proceduresfor ordering the
detentionof foreignersand providing remedies,as well as the failure to inform the applicant of the groundsfor his
continued detention, with the effect of depriving the applicantOs right of appeal against detention of all substanc
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ECtHR 28 Feb. 2019, 12267/ Khan v FR CE:ECHR:2019:0228JUD0012267
violation of ECHR: 3

The applicant Afghannational, born in 2004, had arrived in Francein 2015 and was stayingin the Olandale Calais(
until he left for the UK in March 2016. The caseconcernedhe French authorities@ailure to provide unaccompanie
minorswith care beforeand after the dismantlingof the makeshifttampsin the Olandele CalaisOdespitethe judicial
instruction to the Prefectto ascertainthe number of unaccompaniedninors in distressand cooperatewith local
authorities in placing themin care, and despitethe ChildrenOsludge order for the provisional placementof the
applicant.

The Court foundthat, owing to the failure of the authoritiesto protectthe applicantand despitesupportfrom various
NGOs,he had spentsix monthsliving in an environmenmanifestlyunsuitablefor children, characterisedy insalubrity,
precariousnessnd insecurity. Thefailure to provide care had becomesvenworseatfter the dismantlingof the southerr
sectorof the site,dueto the demolitionof the hutin whichthe applicanthad beenliving andthe generaldeteriorationof
the living conditionson the site. The Court was thereforenot convincedthat the authoritieshad doneall that could
reasonablybe expectedof themto fulfil the obligation of protectionand care of an unaccompaniedninor who was
unlawfully presentin the territory, an individual belongingto the mostvulnerablecategoryof personsin society.The
particularly seriouscircumstancesf the caseandthefailure to enforcethe ChildrenOdudgeorder, takenin conjunction
had beenin breach of the StateOsbligations, and the applicantOsituation had amountedto degradingtreatmentin
violation of art. 3.

ECtHR (GC) 15 Dec. 2016, 16483, Khlaifia a.0. v IT CE:ECHR:2016:1215JUD001648:
no violation of ECHR: 3

violation of art. 5+13

In contrastto the Chamber(judgmentof 1 Septembe2015)the GC foundno violation of ECHRart. 3 and Protocolno. 4
art. 4. The GC still found violation of arts. 5 and 13.

The applicantswere Tunisianmigrantswho landedclandestinelyon the Italian coastin 2011 during the OAratSpring(
eventsTheyhadbeendetainedn a receptioncentreon Lampedusand later, following a riot that resultedin fires at the
centre,on boardshipsin Palermoharbour. Theconditionsin the receptioncentrehad not exceededhe level of severity
requiredto fall within art. 3. Asregardsthe conditionson the ships,the applicants@llegationshad not beenbasedon
anyobjectiveelementsandthe Court did notfind it establishedhat the conditionshad constitutednhumanor degradincg
treatmentin violation of art. 3. Due to the absenceof remediegelating to the conditionsof detention there had beena
violation of art. 13 takentogetherwith art. 3. The Court restatedthat the fact that a numberof alienswere subjectto
similar decisionsdid not in itself lead to the conclusionthat there had beena collectiveexpulsion.Also, Protocol no. 4
art. 4 did notguaranteetheright to anindividual interviewin all circumstancesTherequirement®f art. 4 weresatisfiec
whereeachalien had the possibility of raising argumentsagainsthis expulsionand wherethoseargumentshad beer
examinedby the authorities. Given that the applicants had undergoneidentification on two occasionsand their
nationality had beenestablishedthey had beenafforded a genuineand effectivepossibility of submittingargument:
againsttheir expulsion,and they had not alleged that they feared ill-treatment or that there were any other legal
impediments to their expulsion. There had therefore been no violation of Protocol no. 4 art. 4.

Thelack of suspensiveffectof the remedyagainstthe Italian authorities®emovaldecisiondid not in itself constitutea
violation of art. 13wherethe applicantsdid notallegea risk of violation of arts. 2 or 3 in thedestinationcountry,andthe
removalwouldthusnot exposghemto harmof a potentiallyirreversiblenature. Therehadthereforenot beena violation
of art. 13 taken together with Protocol no. 4 art. 4

As the applicantshad beendeprivedof their liberty, and there had beenno clear and accessibldegal basisfor that
deprivation,they had not beeninformedaboutthe legal and factual reasonsfor their detention,and they had not beer
providedwith a remedyto obtain a court decisionon the lawfulnessof their detention,art. 5(1), (2) and (4) had beer
violated.

ECtHR 21 Mar. 2024, 6182/ L.vHU CE:ECHR:2024:0321JUD0006182
violation of ECHR: 5
Violation of ECHR art. 5 due to the detention of a Syrian asylum seeker.

ECtHR 20 Sep. 2011, 10816/ Lokpo & TourZ v HU CE:ECHR:2011:0920JUD001081¢
violation of ECHR: 5

The applicantsenteredHungary illegally. After their arrest and during subsequentietentionthey applied for asylum
They were kept however in detention.

The Court ruled that Article 5 & 1 (right to liberty and security) was violated, stating that the absenceof elaborate
reasoning for an applicant®s deprivation of liberty renders that measure incompatible with the requirement of le

ECtHR 3 Oct. 2024, 15192/ M.A. a.0.v GR CE:ECHR:2024:1003JUD0015192
violation of ECHR: 3

Living conditionsof minor asylumseekerspne adult with healthissuesand a couplewith small childrenin the Samo:
and Chios RICs (Receptionand Identification Centres);violation of art. 34 in connectionwith the failure of Greek
authorities to timely comply with interim measure under Rule 39.
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ECtHR 5 Oct. 2023, 58680/ M.A. a.0. v HU CE:ECHR:2023:1005JUD005868(
violation of ECHR: 3+5

The applicantsstayedat the RSszketransit zoneat the Serbian-Hungariarborder between20 February and 31 May
2018. Thefirst applicanthad already beenregisteredin the Eurodac systemand was subjectto a Dublin procedure
However,the responsibilityof Hungary for examiningthe asylumrequestwas established They were recognisedas
refugeesat the endof May. The ECtHR notesthat this caseis similar to that of R.R. a.0.v Hungary (36037/17)In that
casethe Court, emphasisinghe primary significanceof the passagef time for the applicationof Art. 3 in situationssuck
asthe presentone,founda violation of this provisionon accountof the conditionsto which the applicantschildrenwere
subjected during their almost four-months-long stay in the R8szke transit zone.

ECtHR 31 Aug. 2023, 70583/: M.A.vIT CE:ECHR:2023:0831JUD007058:
violation of ECHR: 3

Unanimousdecision.Violation by the placementfor almosteight monthsof an unaccompaniedninor asylumseeker
allegedlya victim of sexualabuse,in an adult receptioncentrethat was not equippedto provide the applicant with
appropriate psychologicalassistancetaken togetherwith the national authorities(prolongedinaction regarding her
situation and needs as a particularly vulnerable minor.

ECtHR 24 Feb. 2022, 73860/ M.B.K. a.0. v HU CE:ECHR:2022:0224JUD007386(
violation of ECHR: 3+5

A family with 4 children stayedat the RSszkeransit zoneat the border of Hungaryand Serbiabetweer80 March 2017
and 24 October2017. Initially, their asylumrequestswere rejected.In Octobertheywere grantedrefugeestatus.The
ECtHR hasalready consideredhat the living conditionsin the RSszkeransit zonein termsof accommodationhygiene
and accesgo food and medicalcare weregenerallyacceptableor holding adult asylum-seeker®r a limited period of
time. However, as regards children, The general principles concerningthe confinementand living conditions are
summarizedn ECtHR 2 March 2021, R.R.a.o. v Hungary (3603/17).This caseresemblesR.R.a.0. v Hungary The
ECtHR emphasisethe primary significanceof the passageof time for the applicationof Article 3 in situationssuchas
the presentone, founda violation of this provision on accountof the conditionsto which the applicantschildren were
subjectedduring their almostfour-months-longstay in the RSszkdransit zone(R.R.and Others,cited above,na 58-60
and 63-65). Having regard to the evidencebeforeit, the ECtHR seesno reasonsto find otherwisein the presentcasein
which the applicant children stayed in the transit zone for almost seven months.

ECtHR 22 July 2021, 57035/ M.D. & AD.vFR CE:ECHR:2021:0722JUD005703¢
violation of ECHR: 3+5

The caseconcernedthe administrativedetentionof a motherand her four-month-olddaughterin a detentioncentre
pendingtheir Dublin transferto Italy. Havingregardto the veryyoungageof the child, the receptionconditionsand the
lengthof the detention(11 days),the Court foundthat the competentuthoritieshad subjectedhe child and her mother
to treatment exceeding the level of severity required for Article 3 of the Convention to apply.

ECtHR 22 Feb. 2024, 10940/ M.H. & S.B. v HU CE:ECHR:2024:0222JUD001094(
violation of ECHR: 5
Violation of art. 5 due to the detention of two minor asylum seekers.

ECtHR 18 Nov. 2021, 15670/: M.H. a.0. vHR CE:ECHR:2021:1118JUD001567(
violation of ECHR: 2+3+5

joined cases: 15670/18, 43115/18

The applicantsare an Afghanfamily of fourteen.Theyleft their homecountryin 2016, travelling, inter alia, through
Serbiabeforecomingto Croatia. Amongotherthings,theyallegethat on 21 Novembe2017,thefirst applicantand her
six children enteredCroatia from Serbia,but weretakenbackto the border by police officersand orderedto go backto
Serbia by following the train tracks. One of the children, was hit by a passing train and killed.

TheCourt holdsunanimouslya violation of Art. 2, by 6 - 1 a violation of Art. 3 with regardto the children of the Afghar
family, and unanimously a violation of Art. 5(1).

ECtHR 3 Oct. 2024, 652/ M.H. v HU CE:ECHR:2024:1003JUD000065Z
violation of ECHR: 3
joined cases: 652/18, 32660/18, 18581/19

Violation of art. 3 dueto the living conditionsin the R8szkeand Tompatransit zones.Casesconcernasylumseeking
minorswho had beenmadeto stayfor almostthreemonthsin an institutionwith prison-typeelementswithout sufficient
adult supervisioror supportandwithoutappropriateeducationalandrecreationalactivities.Case18581/19concernsan
adult asylum seeker, who had been given no food during almost two days.

ECtHR 15 Nov. 2022, 34349/ M.K. a.0.v FR CE:ECHR:2022:1115JUD003434¢
violation of ECHR: 6(1)

joined cases: 34349/18, 34638/18, 35047/18

The casesconcernedasylum-seekerazho were without accommodatiorat the time of the eventsbecausehey had not
beengivenaccesgo the specialistreceptionfacilities or to emergencyaccommodationTheurgent-applicationgudge of
the AdministrativeCourt, to whomthey applied, orderedthe Stateto find emergencyaccommodatiorfor them. The
applicantscomplainedthat, despitethe ordersgranting their requestsand the proceedingsroughtby themat domestic
level to that end, the State had failed to enforce the judicial decisions in their favour.
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ECtHR 12 Dec. 2017, 29957/

M.S.A.v RU
violation of ECHR: 3
Theapplicantswereall Syriannationalswhohad soughtrefugeestatusor temporaryasylumin RussiaOneamongthemr
who had beengrantedtemporaryasylumwas not considereda victim in relation to ECHR arts. 2 and 3. Anothercase
wasrejecteddueto non-exhaustiorf domestiaemediesSix of the applicantshad left Russiafor third countrieswhere
they had beenallowed to settle,and their caseswere struck out the CourtOdist along with one casein which the
applicantOs order for removal from Russia had been quashed.
Two of the applicantshad beendetainedin a detentioncentre for foreign nationals where the conditionshad beer
crampedandinadequatejn breachof ECHRart. 3. Sixof the applicantshad beendetainedfor 11-15monthswhichwas
heldto bein violation of art. 5(1)(f) and art. 5(4). No violation of art. 5 wasfoundfor the remainingapplicantswhose
length of detention had been 3 and 7 months.

CE:ECHR:2017:1212JUD0029957

ECtHR 26 Nov. 2015, 10290/ Mahamed Jama v MT CE:ECHR:2015:1126JUD001029C
violation of ECHR: 3+5

TheapplicantSomaliasylumseekerhad beendetainedin LysterBarracks.Consideringthat the sizeof her living space
did not go below the acceptable minimum standard, and observing that the detention had undergonevarious
improvementsthat there were no concernsabouthygienefacilities and that the applicantObasic needsregarding food
and clothing were met, the Court held that the cumulative effectsof the conditionsdid not meetthe threshold of
degradingtreatmentunderart. 3. Art. 5(4) had beenviolateddueto the lack of a remedyto challengethe lawfulnessof
the applicantOsletention.Art. 5(1) was violated by upholdingdetentionof the applicantfor 5 daysafter shehad beer
granted subsidiary protection. Request for referral to Grand Chamber was rejected on 6 June 2016.

ECtHR 15 Jan. 2015, 48352/ Mahammad a.o. v GR CE:ECHR:2015:0115JUD0048352
violation of ECHR: 3

Violation of ECHRart. 3 dueto conditionsof overpopulationand deplorablehygieneduring the detentionof 14 foreign
nationals, pending removal.

Violation of ECHRart. 5(4) asthe applicantshad not receivedan examinationof the legality of their detentionmeeting
the standard required by this provision.

ECtHR 11 Dec. 2014, 70586/ Mohamad v GR CE:ECHR:2014:1211JUD007058¢€
violation of ECHR: 3

Violation of ECHRart. 3 dueto conditionsof detentionof an unaccompaniedraqi minor at border post. The applicant
had beendetainedfor over 5 monthswith adults,and he had beenexposedo unsanitaryand overcrowdedconditions
leading to psychological distress and physical harm.

Violation of ECHRart. 13in conjunctionwith art. 3 dueto lack of thoroughand effectivejudicial reviewof the legality
and conditions of detention.Violation of ECHR art. 5(1) due to placementof minor in detentionwith adults, and
continued detention despite no efforts had been taken to deport the applicant.

ECtHR 29 June 2021, 37139 Monir Lotfy v CY CE:ECHR:2021:0629JUD003713¢
violation of ECHR: 3

Theapplicantwasborn in Egyptand camein 1991for thefirst timeto Cyprus.Betweernl991and 2012he wasgrantec
Cypriot citizenshipwhichwassubsequentlyevoked andhe wasdeportedwice. After his arrestin 2013hewasdetainec
for some12 months.Althoughthe SupremeCourt orderedthe applicantOsmmediaterelease the applicantwas not in
reality ableto regainhis liberty ashewasre-arrestedby the authoritieswhile still onthe premisse®f the SupremeCourt
on the basisof newdeportationand detentionordersissuedagainsthim on the samegroundsasthosecitedin respectof
the first orders.

In view of all the foregoingconsiderationsevenassuminghat the applicantOsontinueddetentionfrom July 2013 until
his deportationin July 2014 couldbe consideredn compliancewith domestidaw, the ECtHRfindsthatit wasarbitrary,
within the meaning of Art. 5(1).

ECtHR 12 Jan. 2016, 52160; Moxamed I. v MT CE:ECHR:2016:0112JUD005216(
no violation of ECHR: 3

joined cases: 52160/13, 52165/13

The applicantswere Somalinationalshaving enteredMalta irregularly and appliedfor asylum.Theyhad beenheld in
detention in Lyster Barracks for almost 12 months.

TheCourt acceptedhat applicantsin casesconcerningconditionsof detentionmayhavecertaindifficultiesin procuring
evidenceto substantiatetheir complaint. However,basedon a detailed examinationof the physical conditionsat the
detentioncentre,including the extentof personalspace accesgo outdoorexerciseallegedsufferingfrom cold and heat,
aswell as staffingand medicalassistancethe Court held that the cumulativeeffectsof the conditionscomplainedof did
notreachthethresholdof degradingtreatmentunderart. 3. Notably,in variousrespectdhe Court expressedts concern:
and noted improvements that had been put in place or were still called for.

As it had not beenshownthat the applicantshad at their disposalan effectiveand speedyremedyto challengethe
lawfulness of their detention, art. 5(4) had been violated.

Detentionduring the relevantperiod washeldto bein compliancewith art. 5(1)(f). The Court referredto the absenceof
inappropriateconditionsof detention but expressedeservationsaboutthe duration of detentionand the generalnature
of the detention policy.
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! ECtHR 15 Nov. 2022, 48987/. Msallem a.o. v BE CE:ECHR:2022:1115JUD004898
* violation of ECHR: 3
* Interim Measure.The case concerns148 applicants (adult males),who have applied to the Belgian authorities for

international protectionand havenot beenassignedaccommodatiommn accountof the allegedsaturationof the network
for receivingasylum-seekerm Belgium.The applicantshaveall obtaineda final domesticdecisionfrom the Brussels
Labour Court ordering the Federal Agencyfor the Receptionof Asylum-Seeker¢Fedasil) to provide them with
accommodation and material assistance.

! ECtHR 31 Mar. 2022, 49775/ N.B. a.0.vFR CE:ECHR:2022:0331JUD004977¢

* violation of ECHR: 3+34

* The caseconcernedthe placementin administrativedetentionfor fourteendaysof a Georgian coupleand their then
eight-year-old child, who had entered France unlawfully and whose asylum requests had been rejected.
TheECtHR consideredhat the administrativedetentionof an eight-year-oldchild underthe conditionsprevailing at the
materialtimein the administrativedetentioncentrewheretheyhad beenplaced,which had continuedfor fourteendays
had beenexcessiven the light of the requirementsof Art. 3 of the Convention.Given the childOsyoung age, the
conditionsof detentionin the Metz-Queulelcentreand the length of the period of detention the competentuthorities
had subjected him to treatment exceeding the severity threshold of Art. 3.
As regardsthe parents,on the other hand, the ECtHR statedthat it had beenunableto conclude,on the basisof the
evidence on file, that they had been in a situation that reached the severity threshold to fall foul of Art. 3.

! ECtHR 2 July 2020, 28820/ N.H.a.ovFR CE:ECHR:2020:0702JUD002882(

* violation of ECHR: 3

* joined cases: 28820/13, 75547/13 + 13114/15

* Theapplicantslodgedan asylumrequestut did not benefitedrom material or financial receptionconditions.Thus,they
had to sleep in the streets for several months. Also the protests with administrative French courts were dismiss:
The Court considersthat the applicantswere victims of degradingtreatmentdemonstratinga lack of respectfor their
dignity andthat this situationundoubtedlyarousedin themfeelingsof fear, anguishor inferiority properto them.to lead
to despair. It considersthat such conditionsof existence combinedwith the lack of an adequateresponsefrom the
Frenchauthorities,which theyhaverepeatedlyalertedto their inability to exercisetheir rights in practiceand therefore
to provide for their essentialneedsand the fact that the domesticcourts have systematicallyopposedhemthe lack of
meansavailableto the competentuthoritieswith regardto their conditionsof isolatedyoungadults,in goodhealthand
without dependants, have reached the threshold of severity required by Art. 3.

! ECtHR 18 Apr. 2023, 43966/ N.M. v BE CE:ECHR:2023:0418JUD004396¢
* no violation of ECHR: 5
* No violation of Arts. 5 and 3 by the detentionand the conditionsof detentionof an Algerian with a viewto his remova

while his application for asylum was being examined.

! ECtHR 18 Apr. 2023, 43966/ N.M. v BE CE:ECHR:2023:0418JUD004396¢
* no violation of ECHR: 5
* No violation of Arts. 5 and 3 by the detentionand the conditionsof detentionof an Algerian with a viewto his remova

while his application for asylum was being examined.

1 ECtHR 24 May 2018, 68862/ N.T.P.vFR CE:ECHR:2018:0524JUD006886:
* no violation of ECHR: 3

* Theapplicants(a womanand her three children born in 2009,2010and 2011 from DR Congo)arrived in Franceand
attemptecto apply for asylumin August2013. Theywere summonedo appearat the PrZfecturein November2013in
order to obtain a ruling on whethertheywould be grantedleaveto remainand lodge their applicationfor asylum.As
theydid not haveformal statusof asylumseekerstheywereineligible for any material or financial assistancdrom the
State. Judicial applications in order to be admitted to a reception centre for asylum seekers were dismissed.
TheECtHRpointedout that the applicantshad beenaccommodatedvernightfrom Augustto Novembef013in a hoste
run by an associationand financedentirely by Statefunds,which includedbreakfastand eveningmeals.Thetwo oldest
children had attendednurseryschool,eatenat the canteenand participatedin after-schoolactivities organisedby the
municipality. The applicants had also receivedassistancefrom other non-governmentabrganisationsand receivec
publicly-fundedmedicalcare. In view of that, the Court held that the Frenchauthoritiescould not be accusedf having
remainedindifferentto the applicantsGituation,and that they had beenable to attendto their mostbasic needs:food,
hygieneand a placeto live. The Court also held that the applicantshad had the likelihood that their situation would
improve, due to the appointmentwith the PrZfecturein order to obtain accessto lodge her application for asylum
Thereforethe Court concludedhatthe applicantshad not beenin a situationof material povertythat waslikely to reach
the level of severity required to fall within art. 3.

! ECtHR 13 Oct. 2015, 24239/ Nasseri v UK CE:ECHR:2015:1013JUD002423¢

* ECHR: 3

* Theapplicationconcernedransferof an asylumseekerto Greeceunderthe Dublin Regulation.The UK authoritieshad
subsequenthgranted the applicant asylum.As the alleged procedural violations of arts. 3 and 13 were inextricably
linkedto his proposecdexpulsionandthis wasno longerfacedby the applicant,the Court decidedo striketheapplication
out of the list of cases.
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ECtHR 16 July 2020, 77647/ Nur a.o. v UA CE:ECHR:2020:0716JUD0077647
violation of ECHR: 5

Theapplicants,from Somaliaand Guinea,had the intentionto apply for asylumin Hungaryof Slovakiawhentheywere
arrestedby Ukrainian border guardsat UkrainOsorder and heldin detention Subsequentlytheyappliedfor asylumin
Ukrainein 2012.After someeightmonths poth applicantsweregrantedsubsidiaryprotection.Meanwhile the appealsto
their detentionwere only scheduleduntil after their release.Thereforthe Court finds that there hasbeena violation of
Art. 5(4) in respect of a speedy examination of their appeals against the detention orders.

ECtHR 5 Oct. 2023, 53528/ 0.Q.vHU CE:ECHR:2023:1005JUD005352¢
violation of ECHR: 3+5

Violation of Art. 3 ECHRdueto thereceptionconditionsin the Tompatransit zonewherethe applicantwasconfinedfor
8 months, including deprivation of food. Also violation of art. 5(1) and 5(4).

ECtHR 23 Jan. 2024, 24650/ O.R.vGR CE:ECHR:2024:0123JUD002465(
violation of ECHR: 3

Violation of art. 3 dueto the applicantOmhumanand degradingliving conditionsas an unaccompanieaninor asylurr
seekerleft without accommodatiorfor six months,in an environmentonsideredentirely unsuitablefor minorsandin
unacceptably precarious circumstances.

ECtHR 21 Mar. 2019, 39065/. 0O.S.A. a.0.vGR CE:ECHR:2019:0321JUD003906¢
no violation of ECHR: 3
no violation of art. 5

see also: ECtHR 25 Jan. 2018, 22696/16, J.R. a.o. v. GRE

Thecaseconcernedhe applicants@onditionsof detentionin the Vial centreon theisland of Chios,and the issuesof the
lawfulnessof their detention,the courtsCreview of their case, and the information provided to them. The Court
consideredhat, in view of the circumstancesthe applicantshad not had accesgo remediesby which to challengethe
decisionsordering their expulsionand the extensionof their detention.The applicantswere Afghan nationals who
understoodbnly Farsi and theyhad had no lawyersto assistthem.The documentsssuedto themby the authoritieshad
beenwrittenin Greekand had not specifiedwhichadministrativecourt hadjurisdiction. Asin the caseof J.R.and Others
v. Greece(no. 22696/16),the Court held that the applicantsGletentionhad neverthelesseen lawful and that the
threshold of seriousness for it to be characterised as inhuman or degrading treatment had not been attained.

ECtHR 11 June 2019, 42305, Ozdil a.o. CE:ECHR:2019:0611JUD004230%
violation of ECHR: 5+8

Theapplicants, Turkishnationals,wereteachersin a private chain of schoolsin Moldova. Following public statement
by the Turkishauthoritiesdescribingthe schoolsasrelatedto the Fetullah GYlenmovementallegedlyresponsiblefor the
attempteccoupin Turkeyin 2016,andtheteachersasterrorists, the applicantsappliedfor asylum.Beforetheyreceivec
decisionstheywerearrestedandtransferred,the samemorning,by a charteredplaneto Turkey.Their familiesreceivec
the rejectionsof their asylumclaims on groundsof national securitydayslater and only subsequentljearnedthat the
applicants were in Turkey.

The ECtHR recalls that the authors of the Conventionhad reinforced the individualOsprotection against arbitrary
deprivation of liberty by guaranteeinga corpus of substantiverights which were intendedto minimisethe risks of
arbitrariness, by allowing the act of deprivation of liberty to be amenableto independenjudicial scrutiny and by
securingthe accountabilityof the authoritiesfor that act. Althoughthe investigationof terrorist offencesundoubted|
presentedhe authoritieswith specialproblems that did not meanthat they had carte blancheunderArticle 5 to arrest
suspectaind detainthemin police custody free from effectivecontrol by thedomesticcourtsand,in thefinal instance by
the ConventionGmipervisonjinstitutions,whenevetheyconsideredhat therehad beena terrorist offence Unanimously
the ECtHR holds that there has been a violation of both Art. 5 and 8.

ECtHR 5 Oct. 2023, 53272/ P.S. & AM.v HU CE:ECHR:2023:1005JUD0053272
violation of ECHR: 3+5

Similar case as ECtHR 2/3/21, 36037/17,R.R. a.0. v Hungary. Inhuman and degrading conditionsin which the
applicantswere held in the transit zone.Their stay for almostfour monthsin the transit zoneamountedo a de facto
deprivation of liberty.

ECtHR 19 Jan. 2012, 39472 Popov v FR CE:ECHR:2012:0119JUD0039472
violation of ECHR: 3

Althoughthe applicantsb a Kazakhstancoupleand their two childrenaged5 monthsand 3 yearsbhad beendetainec
in an administrative detention centre authorisedto accommodateamilies, the conditions during their two weeks
detentionwere held to have causedthe children distressand to have serious psychologicalrepercussionsThus, the
children had beenexposedo conditionsexceedinghe minimumlevel of severityrequiredto fall within the scopeof
ECHRArt. 3, andthis provisionhadbeenviolatedin respectof the children. Sincethat minimumlevel of severitywasnot
attained as regards the parents, there was no violation of Art. 3 in respect of these applicants.

ECHRArt. 5 wasviolatedin respectof the children, both becauseahe Frenchauthoritieshad not soughtto establishany
possiblealternative to administrativedetention(Art. 5(1)(f)), and becausechildren accompanyingheir parentswere
unable to have the lawfulness of their detention examined by the courts (Art. 5(4)).

ECHRArt. 8 wasviolateddueto the detentionof the wholefamily. Astherehad beenno particular risk of the applicants
abscondingthe interferencewith the applicants@amily life, resultingfrom their placementn a detentioncentrefor two
weeks had beendisproportionateIn this regard the Court referredto its recentcaselaw concerningOthehildOdest
interestO as well as to Art. 3 Convention on the Rights of the Child and to Reception Conditions Directive.
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] ECtHR 2 Mar. 2021, 36037/. R.R.vHU CE:ECHR:2021:0302JUD0036037
* violation of ECHR: 3+5

* Theapplicants,an Iranian-Afghanfamily including threeminor children, were confinedin the R8szkdransit zoneat the
border of Hungary and Serbiafor almostfour monthswhile awaiting the outcomeof their requestsfor asylum.The
motherwas pregnantat the time. The ECtHR restatesthe conclusionson living conditionsas statedin ECtHR 21 Nov.
2019,47287/15 |lias and Ahmedv. Hungary.Thefirst applicanthad allegedlyspentalmostfour monthgliving in a state
of the mostextremepoverty,unableto obtain sufficientfood. Theauthoritieshad refusedto provide him with free meals
throughouthis stayin the zone.Also, therewas a lack of any legal agreement®r safeguarddetweerthe Governmer
and the organisationsallegedlysupplyingfood assistancen the zone,which would haveensuredegal certainty of the
current arrangementsThe applicant could only haveleft the transit zonein the direction of Serbia,and would have
therebyforfeited the examinationof his asylumclaim in Hungary had he doneso. He had beenfully dependenbn the
Hungarianauthoritiesfor his mostbasic needsand had beenundertheir control. Theauthoritieshad in principle beer
obliged,underthe EU ReceptionConditionsDirective, to takeinto accountthe specificsituationof minorsand pregnan
womenandto assesand monitorany specialreceptionneeddinkedto their vulnerablestatusthroughoutthe duration of
their asylumproceduresTheyhad also beenobligedunderdomestidaw to providean individualisedassessmerdf their
special needs, which had not been carried out. The ECtHR unanimously concludes a violation of Art. 3.
Ontheissuewhetherthe applicantswere deprivedof their liberty (Art. 5) the ECtHRcomparesheir situationwith llias
and Ahmed.In llias and Ahmed ,the Court had held that the applicants@tay of twenty-threedaysin the R8szkeransit
zonehad not constituteda de facto deprivationof liberty. However,in this case,R.R.,the applicantshad spentalmost
four monthsthere and that amountedio a de facto deprivationof liberty. This also meantthat the authoritieshad not
issuedany formal decisionof legal relevancecompletewith reasondor the detentionjncludingan individual assessme
and consideratiornof alternativesthat would havebeenlesscoercive.Theprocedurehad fallen short of the requirement
could not be considered OlawfulO. Thus, a violation of Art. 5(4).

! ECtHR 7 Dec. 2017, 8138/ S.F.a.0.vBG CE:ECHR:2017:1207JUD000813¢

* violation of ECHR: 3

* Theapplicantswerean Iragi family whoin 2015tried to passcovertlythroughBulgaria in order to seekprotectionin
WesternEurope.Theyweregrantedasylumin Switzerlandn 2017.Dueto irregular entryinto Bulgaria, theyhad beer
arrestedand keptin immigrationdetentionin a short-termfacility pendingtransferto a bigger detentionfacility. They
complainedn particular aboutthe conditionsin whichthe threeminors,aged16, 11 and1! years,had beenkept.The
Court restatedits general principles as to the assessmentf people held in immigration detention,focusingon the
particular issuesconcerningthe detention of minors since children, whether accompaniedor not, are extremel
vulnerableand have specific needs.Referringto its previouscaselaw (suchas Popovv. France, 19 January 2012,
39472/07,and A.B. a.0.v. France,12 July 2016,11953/12),the Court pointedout that this extremevulnerability takes
precedencepver considerationgrelating to the statusof illegal immigrant. Althoughthe amountof time spentby the
applicantsin the Vidin facility (32-41hours)was considerablyshorterthanin previouscasesthe detentionconditions
had beenconsiderablyworse.Thus,the cell was extremelyrun downwith dirty beds,mattressesnd linen and limited
accesdo thetoilet, and the authoritieshad failed to providethe applicantswith food and drink for morethan 24 hours
after their arrest. The Court concludedthat by keepingthe three children in suchconditions,evenfor a brief period of
time, the Bulgarian authorities had subjected them to inhuman and degrading treatment.

1 ECtHR 18 May 2017, 46558/ S.G.vGR CE:ECHR:2017:0518JUD004655¢
* violation of ECHR: 3

* Failure of the Greekauthoritiesto providethe applicantiranian asylumseekemwith adequatdiving conditionsafter his
release from detention.

! ECtHR 21 June 2018, 66702, S.Z.vGR CE:ECHR:2018:0621JUD006670z

* violation of ECHR: 3+5

* The applicant Syrian national was arrestedin Athensin SeptembeR013. Following his imprisonmentsentencdor the
possessiomnf a fake French passportthe authoritiesordered his expulsionand kept him in detentionuntil it could be
carried out. Referringto the civil war in Syriahe appliedfor asylumandwasgrantedrefugeestatus,andhewasreleasec
in November 2013. The Court found a violation of art. 3 due to the conditions of detention in a police station.
Art. 5(1) had also beenviolatedfrom the date at which the applicanthad provenhis Syriannationality in supportof his
asylum request. Art. 5(4) had been violated due to insufficient judicial review of the lawfulness of his detention.

1 ECtHR (GC) 29 Jan. 2008, 13229, Saadi v UK CE:ECHR:2008:0129JUD001322¢
* violation of ECHR: 5

* Theinitial Chamberruled on 11 July 2006 (by four to three votes).Subsequentlythe casewas referredto the Grand

Chamber.The Grand Chamberagreedwith the reasoningof the (initial) Chamberalthougha substantialminority of six
out of seventeejudgesdissentedin this casethe ECtHR s called uponfor the first time to interpret the meaningof
Ounauthorised entryQ in the first limb of Art. 5(1)(f) ECHR (on the right to liberty):
ONoone shall be deprivedof his liberty savein the following casesand in accordancewith a procedureprescribedby
law: (...) (f): the lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the cou
Secondlythis judgmentis also aboutthe meaningof lawful in termsof not arbitrarily. This judgmentshouldbe read
within the contextthat the EuropeanUnion had not yetimplementedhe ReturnDirective (Dir. 2008/115)nor the (first)
AsylumProcedureDirective (Dir. 2005/85).Theonly supranationakegulationon the detentionof migrants- at thetime
of this judgment wasArt. 5(1)(f) ECHR,whichis oneof the few exceptiongo theright to liberty enshrinedn Article 5
ECHR. Althoughthe ECtHR found no violation of Art. 5(1), it did find a violation of Art. 5(2): the applicantwas not
Oinformed promptlyO of the reasons for his arrest, i.e. after 72 hours.
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ECtHR 16 Nov. 2023, 3571/ Sadiov IT CE:ECHR:2023:1116JUD0003571
violation of ECHR: 3
Violation of ECHR art. 3 due to the reception conditions to which the applicant had been exposed for almost 8 r

ECtHR 13 June 2019, 14165, Sh.D. a.0. vGR CE:ECHR:2019:0613JUD001416&
violation of ECHR: 3+5

Theapplicantsare five Afghannationalswho enteredGreeceas unaccompaniednigrantminorsin 2016.Theyhad fled
Afghanistarbecauseheyfearedfor their lives as membersf the Ismaili religious minority. In February2016theywere
apprehendedy the police. Orders were madefor their deportationand they were given one monthto leave Greek
territory. Someof themattemptedto crossthe border betweenGreeceand North Macedoniabut were stoppedby the
borderguards.Subsequentltheywerearrestedby the Greekpolice and placedin OprotectiveustodyOln March 2016,
theywere escortedto Athensto apply for asylum.Someof themwere takeninto the Faros shelterfor unaccompanie
minors. Otherswere transferredto the Mellon specialfacility for unaccompaniedninors. Early 2017, two of the five
applicants were granted refugee status.

The ECtHR found the conditionsof detentionto which three of the applicantshad beensubjectedin various police
stationsamountedo degradingtreatment:a violation of Art. 3. Also, OprotectivecustodyChad not beendesignedwith
unaccompanied migrant minors in mind, Thus, a deprivation of liberty, violating Art. 5.

Finally, the Courtwasnot persuadedhat the Greekauthoritieshad doneeverythingthat couldreasonablybe expectedf
themto fulfil the obligationto providefor and protectthe applicantsin question an obligationthat wasincumbenbn the
respondent State with regard to persons who were particularly vulnerable because of their age.

ECtHR 5 Oct. 2023, 37967/ Shahzad #2 v HU CE:ECHR:2023:1005JUD003796
violation of ECHR: 3

Violation of Art. 3ECHRIn both substantiveand proceduralaspectdueto theill-treatmentby Hungarianborderguards
resulting in documentednjuries, of the applicant asylumseeker,as well as inadequateinvestigationof his criminal
complaint over the ill-treatment.

ECtHR 10 Mar. 2022, 41326/, Shenturk a.0. v AZ CE:ECHR:2022:0310JUD004132¢
violation of ECHR: 3+5

The four applicants cameto Azerbaijan between1992-95,and all four regularised their residencestatusesthere,
ultimately going to work in GYlenistschoolsor other companiesassociatedwith the GYlenmovementin 2017 the
Turkishauthoritiesinformedtheir Azerbaijanicounterpartsthat Mr ShenturkQsassporthad beencancelled requesting
his arrest and deportation. All four were separatelyarrested and taken into custody.Initially, the UNHCR issuec
protectionletters. However,none of the four successfullyeceivedasylumin Azerbaijan.The GovernmentdeniedMr
Shenturk

had ever applied for asylum in Azerbaijan. All four are now in custody in Turkey.

The Court held that their removalto Turkeyhad beenin circumventionof formal extradition proceedingsand of the
relevantinternational safeguardgviolation of Art. 5). Referringto its findingsthat the applicantshad beentransferrec
extra-legallyto Turkeyandthat therisk of ill-treatmentwasnot examinedthe Court adjudgedthat theyhad beendeniec
protections against arbitrary refoulement (violation of Art. 3).

ECtHR 3 Oct. 2024, 15293/ T.A.a.0.vGR CE:ECHR:2024:1003JUD001529:
violation of ECHR: 3

Living conditionsfor unaccompaniedninor asylumseekersn the SamosRIC (Receptiorand Identification Centre)for
periods between September2019 and May 2020. The Court consideredthese conditions incompatible with the
Convention standards for any individual, let alone for extremely vulnerable minors.

ECtHR 18 Jan. 2024, 16112/ T.K.vGR CE:ECHR:2024:0118JUD0016112
violation of ECHR: 3+8+13

Violation of art. 3 becausef theliving conditionsof an unaccompaniedinor asylumseekeiin the vicinity of the Samo:
camp.Violation of art. 8 becauseof the inadequateguaranteedor age determinationand appointmentof a guardian.
Violation of art. 13 in conjunction with arts. 3 and 8 due to absence of effective remedies.

ECtHR 3 Oct. 2024, 15008/ T.S. & M.S.vGR CE:ECHR:2024:1003JUD001500¢
violation of ECHR: 3+5(1)+5(4)

Living and detentionconditions of two minor asylumseekers;no violation of art. 3 in a period during which the
authoritieshad not beenmadeawarethat the applicantswereminors. Violation of art. 5(1) and 5(4) by the detentionof
the applicants for a period of ten days.

ECtHR 4 Apr. 2017, 3869/( Thuo v CY CE:ECHR:2017:0404JUD000386¢
violation of ECHR: 3

The applicant claimed to have beenill-treated during his deportationfrom Cyprusto Kenya upon rejection of his
application for asylum.The Court could not establishthat there had beena substantiveviolation of art. 3 as it was
unableto find beyondall reasonabledoubtthat the applicanthad beensubjectedo ill-treatmentduring the deportatior
process.

Violation of art. 3 under its procedural limb becauseof the failure to carry out an effectiveinvestigationinto the
applicantOsomplaint.Basedon a numberof deficienciesn theinvestigationthe Court foundthat the authoritiesdid not
makea seriousattemptto find out whathad happenedViolation of art. 3 dueto the degradingconditionsof immigration
detention for a period of nearly 16 months, pending deportation.

148

Newsletter on European Asylum Issues B for Ju NEAIS 2024/4 (Dec




New

—— NEAIS 2024/4

4.3.3: Reception Conditions: Jurispruden&&tHR Judgmen

ECtHR 18 Mar. 2021, 72510/, Turdikhojaev v UA CE:ECHR:2021:0318JUD007251(
violation of ECHR: 5+3

The applicant, a national of Uzbekistanwas arrested(2012) by Ukrainian authoritieson arrival at the Kyiv Boryspil
International Airport, as he had beenplaced on an international OwantedQist at the requestof the authorities of
UzbekistanSubsequentlhewasplacedin detentionpendingthe extraditionrequestA district court andthe City Court
of Appeal upheldthis decision.During the hearing at the Court of Appealthe applicantwas held in a metal cage
Meanwhile, Swedergrantedthe applicantrefugeestatusand authorisedhim to resettlein SwedenAfter one year in
detention the applicantwasreleasedand movedto Swedernn 2013,two monthsafter the applicantwasrecognisedas a
refugee and one month after the Ukrainian authorities were informed about the refugee status of the applicant.

ECtHR (GC) 7 Nov. 2016, 60125/ V.M. a.o. v BE CE:ECHR:2016:1107JUD006012¢%
violation of ECHR: 3
case is struck

The applicants,SerbianRoma,appliedfor asylumin Francein 2010and in Belgiumin 2011. The Belgian authorities
requested-ranceto take backthe applicants,and France acceptedunderthe Dublin Regulation.In the meantimethe
applicantsrequestedhe Aliens AppealsBoard to suspendand setasidethe decisionorderingthemto leaveBelgium.On
expiry of the time-limit for enforcemenof the order to leavethe country,the applicantswereexpelledfrom the receptior
centreas theywereno longer eligible for material support.Following that, they spentnine dayson a public squarein
Brusselswo nightsin a transit centre,and a further threeweeksin a Brusselgtrain stationuntil their return to Serbis
was arranged by a charity.

TheECtHR,by a majority, held Belgiumto haveviolatedart. 3 asthis situationcould havebeenavoidedor madeshorter
if the proceedingdo suspendand setasidethe decisionordering the applicantsto leavethe countryhad beenconducter
more speedily.Howeveroverstretchedhe receptionnetworkfor asylumseekeranay have been,the Court consideret
that the Belgian authorities had not given due considerationto the applicantsGrulnerability and had failed in their
obligation not to exposethe applicantsto conditionsof extremepoverty for four weekswith no accessto sanitary
facilities, no means of meeting their basic needs, and lacking any prospect of improvement of their situation.
Thelack of suspensiveffectof their requestto setasidethe decisionorderingthemto leavethe countryhad resultedin
the material supportgrantedto thembeingwithdrawnand had forcedthemto return to Serbiawithout their fearsof a
possibleviolation of art. 3 havingbeenexaminedThe casewasreferredto Grand Chamberin Decembe2015.A year
later, the Court statesthat there is no contact any more with their lawyer and therefor has to concludethat the
applicantsdo notintendto pursuetheir application;thus,the caseis struckout of thelist. Restoringthe caseto thelist is
only possibleunder Art. 37(2). Accordingto the dissentingopinion of judgesRanzoni,LopezGuerra, Sicilianosand
Lemmens the Court should have ruled the case.

ECtHR 25 Aug. 2022, 36896/ W.0. a.0. v HU CE:ECHR:2022:0825JUD003689¢
violation of ECHR: 3+5
see also: ECtHR 2 Mar. 2021, 16483/12, R.R. a.0. v Hungary

Theconditionsof detentionfor a period of almostsevermonthsof an Afghanasylumseekingamily in the transit zoneat
the Hungarian-Serbian border, amounts to de facto deprivation of liberty.

ECtHR 23 May 2024, 65275/ W.S. v GR CE:ECHR:2024:0523JUD006527¢
violation of ECHR: 3
Inadequate living conditions and detention conditions for unaccompanied minor asylum seeker.

ECtHR (GC) 21 Nov. 2019, 61411/ ZA.a.0.vRU CE:ECHR:2019:1121JUD0061411
violation of ECHR: 3

In line with the Chamberjudgment(28 March 2017),the Grand Chamberfoundthe conditionsof the applicantasylurr
seekers@etentionfor periods between5 and 23 monthsin the transit zone of Sheremetyeva@.irport to constitute
degrading treatment in violation of art. 3.

On the basisof four factors relevantto the delimitation of the conceptof deprivation of liberty of non-citizensbeing
confinedin airport transit zonesand receptioncentres the Court concludedhat art. 5 wasapplicableto the applicantst
situation that should be distinguishedfrom a land border transit zone.Due to the absenceof a legal basis for the
confinement in the transit zone, art. 5(1) had been violated.

ECtHR 12 Sep. 2024, 30056/ Z.A.v HU CE:ECHR:2024:0912JUD003005¢
ECHR: 3

Rejectechs inadmissiblebecausegiventhe applicantminor asylumseekerQmge and the relatively short duration of his

stay in the RSszketransit zone (46 days), that stay had not reachedthe minimumlevel of severityrequiredto be a

violation of ECHR art. 3.
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4.3.6: Reception Conditions: Jurispruden€RC Views

4.3.4 CtRC Views on Reception Conditions

CtRC 4 Feb. 2022, CRC/C/89/D/73/2( A.M.K. & S.K. v BE
violation of CRC: 37

Theauthorsof thecommunicatiorare both Armeniannationals.Theysubmittedhe communicatioron behalfof their two
daughters,born in Belgium (2011 and 2016). The parents have beenliving in Belgium since 2009. Their asylurr
applicationwasrejectedin 2010.1n parallel, the parentsappliedfor a residencgyermiton medicalgrounds.In 2013the
Belgiumauthoritiesissueda return decisionandan entry banafter rejectinga third applicationfor a residencepermiton
medicalgrounds.In 2019the family was arrestedand detainedin the Ofamiljhouse@t a closedcentrefor aliens near
Zaventerninternational Airport in Brussels Severalpetitionswerefiled to endthis detention but thesewere dismissec
Subsequentliyhoth children submittedseparatelyan applicationfor regularizationin their own namein 2019.In 2020
the childrenwereregularizedand the wholefamily wasallowedto remainin Belgium,revokingthe order to leave(return
decision with an entry ban).

The CtRCnotesthat the childrenweredetainedfor four weeksn a family housewhich, althoughit bearsthat name,is a
closeddetentioncentre.In this regard, the CtRC considersthat the deprivationof liberty of childrenfor reasonsrelated
to their migratory statusb or that of their parentsP is generally disproportionateand thereforearbitrary within the
meaningof Art. 37(b) CRC.TheCtRCconcludeghat the detentionof the children constituteda violation of Art. 37 of the
CRC.

CtRC 3 Feb. 2022, CRC/C/89/D/55/2( E.H. a.0.v BE
violation of CRC: 37

The applicant is a Serbiannational born in Kosovo belongingto the Romacommunityand she is submitting the
communicatioron behalfof her four minor children,all bornin Belgium(2012,2013,2014,and2017).In 2011,shefiled
an applicationfor regularization,whichwasrejected.Subsequentlyshewasorderedseveraltimesto leaveBelgium.The
four childrenlived with their paternalgrandmothemhile their fatherwasservinga prison sentencen Belgium.In 2018
the children (age1, 4, 5 and 6) were arrestedwith their motherand detainedin a closedcentrefor foreignersas they
weresubjectto a removalorder. After the appealagainstthe removalorder wasrejectedin court, an asylumapplication
was filed for the children.

The AntwerpCouncil Chamber consideringthe petition for release consideredhat it wasin the childrenOinterestnot
to be separatedrom their mother,whohadto leavethe country,andthat their detentionwasa last resortbecauseheir
motherhadalreadyignoredseveralordersto leavethe countryand had twice abscondedrom the detentioncentrewhere
shehad beenheld pendingexpulsion.Within a weekthe asylumapplicationwasrejected.After a period of 4 weeksthe
family filed an emergencyetitionto endthe detention Thepetitionwasrejected however asthe family had beenplacec
in an openpre-departurehouse.The mothersubsequentiieft this facility with her children and wasagain arrestedand
taken again to a closed centre.

The CtRCremarksthat the children were detainedin a closedcentrefor four weeksthe first time, and for three weeks
andfour daysthe secondime. The CtRCobservesto beginwith, that althoughthe placeof detentionrwascalled a family
home it wasstill in a closeddetentioncentre.On this point, the CtRC considerghat deprivingchildren of liberty on the
basisof their migration status(or that of their parents)is generallydisproportionateand thereforearbitrary within the
meaningof Art. 37(b) CRC.The CtRC considersthat, by failing to considerpossiblealternativesto the detentionof the
children, the Stateparty did not duly take their bestinterestsinto accountas a primary considerationeither whenit
detained them or when it extended their detention. Violation of Art. 37 CRC.
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5.1: Responsibility Sharing: Adopted Meast

5 Responsibility Sharing

5.1 Responsibility Sharing: Adopted Measures measures sorted in alphabetical or
case law sorted in chronological orc

Regulation 2024/1351 Asylum MM Reg. 1
On Asylum and migration management

impl. date 1 July 2026
* Replacing 604/2013 Dublin Il Regulation
Amending 2021/1147 and 2021/1060 on Funds.

Agreement between EP and Council on 20 December 2023.

Requlation 2024/1359 Crisis and Force Majeure
Addressing situations of crisis and force majeure in the field of migration and asylum
impl. date 1 July 2026
*  Amending Regulation 2021/1147
Agreement between EP and Council on 20 December 2023.

Convention Dublin |

Convention determining the State responsible for examining applications for asylum lodged in one of the Member St
European Communities

* 0J 1997 C 254 impl. date 19 Aug. 1997
* Repealed and replaced by Reg. 604/2013 Dublin 111

Regulation 343/2003 Dublin 1l

Establishing the criteria and mechanisms for determining the Member State responsible for examining an asylum ap
lodged in one of the Member States by a third-country national.

* 0J2003L50/1 impl. date 1 Sep. 2003 UK, IRL optin
* Repealed and replaced by Reg. 604/2013 Dublin 111
CJEU judgments
! CJEU 29 Jan. 2009 C-19/08 Petrosian 20(1)(d)+20(2)
! CJEU (GC) 21 Dec. 2011 C-411/10 N.S. & M.E. 3(2)
! CJEU 3 May 2012 C-620/10 Kastrati 2(c)
! CJEU (GC) 6 Nov. 2012 C-245/11 K. 15+3(2)
! CJEU 30 May 2013 C-528/11 Halaf 3(2)
! CJEU 6 June 2013 C-648/11 M.A. 6
! CJEU (GC) 14 Nov. 2013 C-4/11 Puid 3(2)
! CJEU (GC) 10 Dec. 2013 C-394/12 Abdullahi 10(1)+18+19
See further: © 5.3
Requlation 1560/2003 Dublin Il Application
Laying down detailed rules for the application of Dublin II
* 0J 2003 L 222/1 impl. date 2 Sep. 2003 UK, IRL optin
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Regulation 604/2013

Dublin 11

Establishing the criteria and mechanisms for determining the MS responsible for examining an application for interne
protection lodged in one of the MS by a TCN or a stateless person (revised)
*  0J2013L 180/31

* Recast of Reg. 343/2003
Repealed by 2014/1351 Asylum and Migration Management Reg.

CJEU pending cases

! CJEU (pending)
CJEU judgments
! CJEU 17 Mar. 2016
! CJEU 7 June 2016
! CJEU (GC) 7 June 2016
! CJEU 16 Feb. 2017
! CJEU 15 Mar. 2017
! CJEU 5 Apr. 2017
! CJEU (GC) 26 July 2017
! CJEU (GC) 26 July 2017
! CJEU 26 July 2017
! CJEU 13 Sep. 2017
! CJEU (GC) 25 Oct. 2017
! CJEU 25 Jan. 2018
! CJEU 31 May 2018
! CJEU 5July 2018
! CJEU 4 Oct. 2018
! CJEU (GC) 13 Nov. 2018
! CJEU 23 Jan. 2019
! CJEU (GC) 19 Mar. 2019
! CJEU (GC) 2 Apr. 2019
! CJEU (GC) 2 Apr. 2020
! CJEU (GC) 15 Apr. 2021
! CJEU 2 Aug. 2021
! CJEU 31 Mar. 2022
! CJEU (GC) 1 Aug. 2022
! CJEU 22 Sep. 2022
! CJEU 20 Oct. 2022
! CJEU 12 Jan. 2023
! CJEU 12 Jan. 2023
! CJEU 30 Mar. 2023
! CJEU 30 Mar. 2023
! CJEU 21 Sep. 2023
! CJEU 30 Nov. 2023
! CJEU 29 Feb. 2024
! CJEU 18 Apr. 2024
! CJEU 7 May 2024
! CJEU 7 May 2024
CJEU pending cases

! CJEU (pending)

! CJEU (pending)

! CJEU (pending)

! CJEU (pending)

See further: © 5.3

Regulation 2024/1358

C-288/23

C-695/15 (PPU)
C-63/15
C-155/15
C-578/16 (PPU)
C-528/15
C-36/17
C-490/16
C-646/16 (PPU)
C-670/16 (PPU)
C-60/16
C-201/16
C-360/16
C-647/16
C-213/17
C-56/17
C-47/17
C-661/17
C-163/17
C-582/17
C-897/19 (PPU)
C-194/19
C-262/21 (PPU)
C-231/21
c-19/21
C-245/21
C-66/21
C-323/21
C-745/21
C-338/21
C-556/21
C-568/21
C-228/21
C-392/22
C-359/22
C-80/22
C-217/22

C-560/23
C-790/23
C-185/24
C-458/24

impl. date 1 Jan. 2014

El Baheer

Mirza

Ghezelbash

Karim

C.K.

Al Chodor

Ahmed

A.S.

Jafari

Mengesteab

Khir Amayry

Majid Shiri

Aziz Hasan

Adil Hassan

X.

Fathi

X.

M.A. a.o.

Jawo

H. &R.

I.N.

H.A.

A.

LA

I.&S.

M.A. & P.B. / Germany
O.T.E. / Stscr (NL)
B.

L.G.

S.,N.&S.

E.N. a.o.

E.&S.

C.Z.A./ Min. Int. (IT)
X/ Stscr. (NL)
AH.Y.

B.U./ Min. dellOlInt. (IT)
0.V. / Min. dell®lInt. (IT)

Tang
Qassioun
Tudmur a.o.
Daraa

Eurodac 3

On the establishment of OEurodacO for the comparison of biometric data.

*  Amending Regulations 2018/1240 and 2019/818

Repealing Regulation 603/2013 Eurodac 2
Agreement between EP and Council on 20 December 2023.

impl. date 12 June 2026

UK, IRL optin

3(1)

3(3)

27
19(2)+27(1)
17

28

13(1)

12+13
20+21+27

28

27+29

23+24

26
17+18+23+24
3(2)
21+22+23+25
6+17+20+27
29(2)

27

all Art.

27

6(1)+12(3)
29(2)
8(2)+27(1)+2(j)
27(4)

17(2)

27+29
16(1)+17(1)
29(1)+29(2)+27(3)
27(3)+29(1)+29(2)
2

4427

3

27

4+5

4+5

29(1)+29(2)
18(1)(d)
3(2)
3(2)+27(1)
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Requlation 2024/1350 Resettlement Framework
Establishing a Union Resettlement and Humanitarian Admission Framework.
impl. date 12 June 2026

* amending Regulation 2021/1147 Asylum Fund

Decision 2015/240 Agenda on Migration
European Agenda on Migration

* 0J2016 C 71/46
The ECAS is lacking a kind of fair distribution system of asylum seekers. This agenda consists of several meas!

including a relocation system (for a limited number of asylum seekers) and a resettlement proposal for refugees

Council Regulation
On the provision of emergency support within the Union

* 0J 2016 L 070/1

Regulation 2725/2000 Eurodac 1
Concerning the establishment of 'Eurodac' for the comparison of fingerprints for the effective application of the Dublil
Convention.
* 0J2000L 316/1 impl. date 15 Jan. 2003

*  implemented by Regulation 407/2002 (OJ 2002 L 62/1)

Requlation 603/2013 Eurodac 2
Concerning the establishment of 'Eurodac’ for the comparison of fingerprints for the effective application of the Dublil
Convention (recast)
* 0J 2013 L 180/1 impl. date 20 July 2015 UK, IRL optin
* Recast of Reg. 2725/2000

Council Decision 2015/1523 Relocation |
1st Relocation scheme Italy and Greece of 14 Sept. 2015
*  0J 2015 L 239/146

*  Thisproposakontainsthe secondelaboratiorof provisionalmeasureso assistitaly andGreecdn their effort to dealwith
the increasing numbers of asylum seekers: relocation of in total 40.000 asylum seekers

Council Decision 2015/1601 Relocation Il
2nd Relocation scheme Italy and Greece of 22 Sept. 2015
*  0J2015L 248/80
*  Thisproposakontainghe seconcelaboratiorof provisionalmeasureso assistitaly andGreecen their effort to dealwith
the increasingnumbersof asylumseekerslt is the very first council decisionon migration and asylumthat was not
accepted unanimously. Relocation of 120.000 asylum seekers.
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ECHR
European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

art. 3 (resp.)
art. 13 (resp.)
*  ETS 005

Conditions (Dublin)

impl. date

* art. 3+13: Degrading treatment in the context of Dublin transfer
ECtHR Judgments

! ECtHR 7 Mar. 2000 43844/98 T.l.vUK 3+13
! ECtHR 2 Dec. 2008 32733/08 K.R.S.v UK 3+13
! ECtHR 21 Jan. 2011 30696/09 M.S.S.vBE 3+13
! ECtHR 21 Jan. 2011 30696/09 M.S.S.vBE 3+13
! ECtHR 21 Jan. 2011 30696/09 M.S.S.vBE 3+13
! ECtHR 13 Dec. 2011 15297/09 Kanagaratnam v. BEL 3+5
! ECtHR 2 Apr. 2013 27725/10 Mohammed Hussein v NL 3+13
! ECtHR (GC)4 Nov. 2014 29217/12 Tarakhel v CH 3+13
! ECtHR 15 Feb. 2015 51428/10 AM.E. v NL 3
! ECtHR 2 June 2015 7149/12 K.0.J. v NL 3
! ECtHR 30 June 2015 39350/13 A.S.vCH 3
! ECtHR 3 Nov. 2015 21459/14 J.A.a.0.vNL 3
! ECtHR 17 Nov. 2015 54000/11 AT.H.vNL 3
! ECtHR 28 June 2016 15636/16 N.A. a.0. v DK 3
! ECtHR 14 Mar. 2017 5888/10 Mucalim v NL 3
! ECtHR 30 May 2017 79480/13 E.T.and N.T. v. CH 3
! ECtHR 15 May 2018 67981/16 H. a.o.v. SWI 3
! ECtHR 23 Mar. 2021 46595/19 M.T. v NL 3
! ECtHR 5May 2022 48062/19 V.A. ao0.vIT 3
New ! ECtHR 15 Oct. 2024 13337/19 H.T.v DE 3
See further: © 5.3
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CAT

UN Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment

art. 3 (resp.)
art. 14 (resp.)

1465 UNTS 85
* art. 3+14: degrading treatment in the context of Dublin transfer

Conditions (Dublin)

impl. date

CtAT Views
! CtAT 15 Nov. 1996 C/17/D/43/1996 Tala 3
! CtAT 24 May 2005 C/34/D/233/2003  Agiza 3
! CtAT 22 Jan. 2007 C/37/D/279/2005 C.T.and K.M. 3
! CtAT 1 May 2007 C/38/D/281/2005 E.P. 3
! CtAT 11 May 2007 C/38/D/300/2006  Tebourski 3
! CtAT 19 Nov. 2010 C/45/D/373/2009  Aytulun 3
! CtAT 30 Nov. 2010 C/45/D/339/2008  Said Amini 3
! CtAT 26 May 2011 C/46/D/336/2008  Harminder Singh Khalsa 3
! CtAT 21 Nov. 2011 C/47/D/381/2009  Faragollah a.o. 3
! CtAT 23 May 2012 C/48/D/391/2009 M.A.M.A. a.o. 3
! CtAT 23 Nov. 2012 C/49/D/385/2009 M.A.F. a.o. 3+22
! CtAT 23 Nov. 2012 C/49/D/432/2010 H.K. 3
! CtAT 21 May 2013 C/50/D/431/2010 Y. 3
! CtAT 31 May 2013 C/50/D/439/2010 M.B. 3
! CtAT 31 May 2013 C/50/D/467/2011  Y.B.F. a.o. 3
! CtAT 17 Dec. 2013 C/51/D/387/2009 Dewage 3
! CtAT 4 May 2015 C/54/D/490/2012 E.K.W. 3
! CtAT 20 Nov. 2015 C/56/D/613/2014  F.B. 3
! CtAT 1 May 2017 C/60/D/623/2014  N.K. 3
! CtAT 23 Apr. 2019 C/66/D/776/2016 X &Y 3+22
! CtAT 24 Apr. 2019 C/66/D/729/2016  I|.A. 3
! CtAT 3May 2019 C/66/D/757/2016 M.J.S. 3+22
! CtAT 6 May 2019 C/66/D/829/2017 C.F.T. 3+22
! CtAT 2 Aug. 2019 C/67/D/816/2017 X., Y. a.o. 3
! CtAT 2 Aug. 2019 C/68/D/857/2017  Cevdet Ayaz 3+15
! CtAT 5 Aug. 2019 C/67/D/775/2016  X. 3
! CtAT 5 Dec. 2019 C/68/D/863/2018 X 3
! CtAT 5 Dec. 2019 C/68/D/882/2018  Flor A.C. Paillalef 3+22
! CtAT 6 Dec. 2019 C/68/D/860/2018  T.M. 3
! CtAT 27 July 2021 C/71/D/790/2016 D.Z. 3
! CtAT 12 Nov. 2021 C/72/D/916/2019 . 3
! CtAT 12 Nov. 2021 C/72/D/1000/2020 P.S. 3
! CtAT 19 Nov. 2021 C/72/D/824/2017 D.B. 3
! CtAT 24 Nov. 2021 C/72/D/918/2019 A.A. 3
! CtAT 22 Apr. 2022 C/73/D/862/2018 T.B. 3
! CtAT 28 Apr. 2022 C/73/D/872/2018  Yacob Berhane 3
! CtAT 28 Apr. 2022 C/73/D/881/2018 K.M. 3
! CtAT 28 Apr. 2022 C/73/D/914/2019 T.A. 3
! CtAT 21 July 2022 C/74/D/954/2019 F.K.M. 3
! CtAT 22 July 2022 C/74/D/887/2018 A.Y. 3
! CtAT 27 July 2022 C/74/D/905/2018 A. & B. 3
! CtAT 27 July 2022 C/74/D/949/2019 A.S. 3
! CtAT 11 Nov. 2022 C/75/D/1081/2021 X. &Y. 3
! CtAT 25 Jan. 2023 C/92/D/130/2020 S.E.M.A. 3+8+12+20+37
! CtAT 21 Apr. 2023 C/76/D/984/2020  Nijimbere 3
! CtAT 21 Apr. 2023 C/76/D/1044/2020 N.U. 3
! CtAT 9 May 2023 C/76/D/1018/2020 K.R. 3+14+16
! CtAT 27 July 2023 C/77/D/1016/2020 O.R. 3
! CtAT 30 May 2011 C/46/D/319/2007  Nirmal Singh 3+22
! CtAT 8July 2011 C/46/D/379/2009  Bakatu-Bia 3
! CtAT 8July 2011 C/46/D/379/2009  Bakatu-Bia 3
! CtAT 1June 2012 C/48/D/343/2008  Kalonzo 3
! CtAT 5 Nov. 2012 C/49/D/416/2010  Ke Chun Rong 3
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! CtAT
! CtAT
! CtAT
! CtAT
! CtAT

7 Nov. 2013
3 Aug. 2018
6 Dec. 2018
7 Dec. 2018
9 May 2024

See further: © 5.3

ICCPR
International Covenant on Civil and Political Rights

art. 7 (resp.)

* 999 UNTS 14668
* art. 7: Prohibition of torture or cruel,inhumanor degradingtreatmentor punishmenin the contextof deportationunde
the Dublin Regulation

HRC Views
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC
HRC

11 May 2010
25 Mar. 2011
22 July 2011
16 July 2015
22 Mar. 2018
26 Mar. 2018
26 Mar. 2018
9July 2018
16 July 2018
18 Oct. 2018
14 Mar. 2019
14 Mar. 2019
13 Mar. 2020
13 Mar. 2020
14 July 2022
16 Mar. 2023
13 Oct. 2021
15 Mar. 2022
21 July 2022
25 Oct. 2022
22 July 2015
22 July 2015
15 Dec. 2016
7 Nov. 2017
13 July 2018

See further: © 5.3

CRC

C/51/D/438/2010 M.AH. & F.H.
C/64/D/742/2016  A.N.
C/65/D/758/2016  Harun
C/65/D/811/2017 M.G.
C/79/D/1096/2021 N.A.

Conditions (Dublin)

impl. date

C/98/D/1544/2007 Hamida

C/101/D/1763/2008 Ernst Sigan Pillai a.o.

C/102/D/1564/2007 X.H.L.
C/114/D/2370/2014 A.H.
C/122/D/2595/2015 A.A.
C/122/D/2642/2015 S.
C/122/D/2753/2016 C.L. & Z.L.
C/123/D/2328/2014 H.A.
C/123/D/2423/2014 K.H.
C/124/D/2734/2016 Fahmo M. Hussein
C/125/D/2345/2014 M.M.
C/125/D/2494/2014 S.F.
C/128/D/3032/2017 J.1.
C/128/D/3300/2019 A.E.
C/135/D/2926/2017 Wahaj Ali a.o.
C/137/D/2858/2016 Elezaj
C/133/D/2796/2016 Zabayo
C/134/D/2632/2015 O. a.o.
C/135/D/3017/2017 A.B. a.o.
C/136/D/2754/2016 J.S.K.N.
C/114/D/2360/2014 Warda Osman Jasin
C/114/D/2360/2014 Warda Osman Jasin
C/118/D/2608/2015 R.A.A. & M.
C/121/D/2770/2016 O.A.
C/123/D/2575/2015 Bayush A. Araya

Rights of the Child (Detention)

Convention on the Rights of the Child

art. 3 (resp.)

1577 UNTS 27531

* art. 3: best interest of the child (in the context of Dublin transfer)
Optional Communications Protocol that allows for individual complaints entered into force 14-4-2014

CtRC Views
! CtRC
! CtRC

28 Sep. 2020
4 Feb. 2021

See further: © 5.3

impl. date 2 Sep. 1990

C/85/D/56/2018 V.A.
C/86/D/83/2019 R.H.M.

5.2 Responsibility Sharing: Proposed Measures

* nothing to report

3

3
3+14+16
3+16

3

7+6+13+14
7+6

3+12
3+19
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5.3 Responsibility Sharing: Jurisprudence

5.3.1 CJEU Judgments on Responsibility Sharing

! CJEU 2 Aug. 2021, C-262/21 (PP A EU:C:2021:64

* interpr. of Reg. 604/2013 Dublin I Art. 6(1)+12(3)
ref. from Supreme Court, Finland, 23 Apr. 2021

* Art. 2 of Reg.2201/20030n the recognitionof judgmentsn matrimonialmattersandin proceedingselating to parental
responsibilityis to be interpretedas meaningthat there can be no unlawful removalor unlawful withholdingwithin the
meaningof this provisionif oneparent,withoutthe consentof the other parent,in compliancewith a policy issuedby a
MS on the basisof Dublin IlI, transfershis child from this state,wherethis child ordinarily lives,to anotherMS andto
remainin thelatter MS after the (Dublin) transferdecisionwasannulled,withoutthe authoritiesof the formerMS having
decided to take back the transferred persons or to allow them to stay.

! CJEU 18 Apr. 2024, C-359/: AH.Y. EU:C:2024:33
AG 14 Sep. 202 EU:C:2023:67
* interpr. of Reg. 604/2013 Dublin 11l Art. 27

ref. from High Court, Ireland, 3 June 2022

* Art. 27(1) Dublin 11l mustbe interpretedas not requiring MSsto makeavailable an effectiveremedyagainsta decisior
adopted under the discretionary clause contained in Art. 17(1) of that regulation.
Art. 47 Chartermustbeinterpretedas not applyingto a situationin which an applicantfor internationalprotectionwho
is the subjectof a transfer decisionhas requestedhe MS which adoptedthat decisionto exerciseits discretionunder
Article 17(1) Dublin 1l or has soughta judicial remedyagainstthe outcomeof that request,with the result that that
provisionof the Chartera fortiori doesnot precludea MSfromimplementingin thosecircumstancesa transferdecisior
before that request or any action challenging the outcome of that request has been determined.
Thefirst subparagraplof Art. 29(1) Dublin 11l mustbe interpretedas meaningthat the six-monthtime limit to proceedto
thetransferof an applicantfor internationalprotectionwhichis laid downin that provisionstartsto run from acceptanc
of therequestby anotherMSto takechargeor to takebackthe personconcernecdr from thefinal decisionon an appea
against or review of a transfer decision where there is a suspensiveeffectin accordancewith art. 27(3) of that
regulation,and not from the date of the final decisionon an action challengingthe decisionof the requestingMS, taker
after the adoptionof the transferdecision,not to makeuseof the discretionaryclauseunderArt. 17(1) of that regulation
to examine the application for international protection.

! CJEU (GC) 26 July 2017, C-490/ AS. EU:C:2017:58
AG 8 June 201 EU:C:2017:44
* interpr. of Reg. 604/2013 Dublin I Art. 13(1)

ref. from Vrhovno sodf e , Slovenia, 16 Sep. 2016

* On a proper constructionof Article 13(1) of Dublin I, a third-country national whoseentry hasbeentoleratedby the
authoritiesof a first MS facedwith the arrival of an exceptionallylarge numberof third-country nationalswishing to
transitthroughthat MSin order to lodgean applicationfor internationalprotectionin anotherMS, withoutsatisfyingthe
entry conditionsin principle requiredin that first MemberState,mustbe regardedas having Oirregularlycrossed@he
border of that first MS, within the meaning of that provision.

! CJEU (GC) 10 Dec. 2013, C-394, Abdullahi EU:C:2013:81
AG 11 July 201: EU:C:2013:47
* interpr. of Reg. 343/2003 Dublin II' Art. 10(1)+18+19

ref. from Asylgerichtshof, Austria, 27 Aug. 2012

* Art. 19(2) Dublin Il mustbe interpretedas meaningthat, in circumstancesvherea MS hasagreedto takechargeof an
applicantfor asylumon the basisof the criterion laid downin Art. 10(1) of that regulation® namely,as the MS of the
first entry of the applicantfor asyluminto the EU Bthe only wayin whichthe applicantfor asylumcan call into questior
the choice of that criterion is by pleadingsystemiadeficienciesin the asylumprocedureand in the conditionsfor the
receptionof applicantsfor asylumin that MS, which provide substantialgroundsfor believingthat the applicant for
asylumwould facea real risk of beingsubjectedo inhumanor degradingtreatmentwithin the meaningof Art. 4 of the

Charter.
! CJEU 31 May 2018, C-647/ Adil Hassan EU:C:2018:36
AG 20 Dec. 201 EU:C:2017:101
* interpr. of Reg. 604/2013 Dublin 11 Art. 26

ref. from Tribunal administratif de Lille, France, 15 Dec. 2016

* Art. 26(1) Dublin IIl mustbe interpretedas precludinga MS that hassubmittedto anotherMSwhichit considersto be
responsibl€for the examinationof an applicationfor international protectionpursuantto the criteria laid downby that
regulation,a requestto takechargeof or takebacka personreferredto in Art. 18(1) of that regulationfrom adoptinga
transferdecisionand notifying it to that personbeforethe requestedVS hasgivenits explicit or implicit agreemento
that request.
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CJEU 5 Apr. 2017, C-36/1 Ahmed EU:C:2017:27
interpr. of Reg. 604/2013 Dublin I Art.

ref. from Verwaltungsgericht Minden, Germany, 25 Jan. 2017

order

Order of the Court (Article 99). Theprovisionsand principlesof Dublin Ill whichgovern,directly or indirectly, thetime
limits for lodging an application for a take-backare not applicablein a situation, suchas that at issuein the main
proceedingsjn which a third-country national has lodgedan application for international protectionin one MS after
being granted the benefit of subsidiary protection by another MS.

CJEU 15 Mar. 2017, C-528/. Al Chodor EU:C:2017:21
AG 10 Nov. 201 EU:C:2016:86
interpr. of Reg. 604/2013 Dublin 111 Art. 28

ref. from Nejwy!’ sprivn’, Czechia, 7 Oct. 2015

Art. 2(n) and 28(2), read in conjunction,mustbe interpretedas requiring MS to establish,in a binding provision of
generalapplication,objectivecriteria underlyingthe reasongor believingthat an applicantfor internationalprotectior
who is subjectto a transfer proceduremay abscond.The absenceof sucha provision leadsto the inapplicability of
Article 28(2) Dublin 111.

CJEU 25 Jan. 2018, C-360; Aziz Hasan EU:C:2018:36
AG 7 Sep. 201 EU:C:2017:65
interpr. of Reg. 604/2013 Dublin Il Art. 23+24

ref. from Bundesverwaltungsgericht, Germany, 29 June 2016

Article 27(1) mustbe interpretedas not precludinga provisionof national law, which providesthat the factual situation
thatis relevantfor thereviewby a court or tribunal of a transferdecisionis that obtainingat the time of the last hearing
beforethe court or tribunal determiningthe matteror, wherethereis no hearing,at the time whenthat court or tribunal
gives a decision on the matter.

Article 24 mustbe interpretedas meaningthat, in which a third-countrynational who, after havingmadean application
for international protectionin a first MS (MSOAOWas transferredto MS OA@s a result of the rejection of a fresh
applicationlodgedin a secondVS (MS OBGind hasthenreturned,withouta residencedocumentto MS OB®, takeback
proceduremaybe undertakerin respectof that third-countrynationalandit is not possibleto transferthat personanew
to MS OAD without such a procedure being followed.

Article 24(2) mustbe interpretedas meaningthat, in which a third-country national has returned,without a residenct
documentto the territory of a MS that has previouslytransferredhim to another MS, a take back requestmustbe
submittedwithin the periodsprescribedin that provisionand thoseperiodsmaynot beginto run until the requestingS
has become aware that the person concerned has returned to its territory.

Article 24(3) mustbe interpretedas meaningthat, wherea take backrequestis not madewithin the periodslaid downin
Article 24(2),the MS on whoseterritory the personconcerneds stayingwithouta residencedocuments responsiblefor
examining the new application for international protection which that person must be permitted to lodge.

Article 24(3) mustbe interpretedas meaningthat the fact that an appeal procedurebrought againsta decisionthat
rejecteda first applicationfor internationalprotectionmadein a MSis still pendingis not to be regardedas equivalen
to the lodging of a new application for international protection in that MS, as referred to in that provision.

Article 24(3) mustbe interpretedas meaningthat, wherethe take backrequestis not madewithin the periodslaid down
in Article 24(2) of that regulationand the personconcernechasnot madeuseof the opportunitythat he mustbe givento
lodge a new application for international protection:

(a) theMS onwhoseterritory that personis stayingwithouta residencedlocumentan still makea takebackrequestand
(b) that provision does not allow the person to be transferred to another MS without such a request being made

CJEU 12 Jan. 2023, C-323 B. EU:C:2023:
AG 8 Sep. 202 EU:C:2022:65
interpr. of Reg. 604/2013 Dublin 11 Art. 27+29

ref. from Raad van State, Netherlands, 19 May 2021

joined cases: C-323/21 + C-324/21 + C-325/21

Onthe Chainrule of Dublin Ill. Art. 23 and 29 of Dublin Il mustbe interpretedas meaningthat, wherea time limit for
the transfer of a third-country national betweena requestedMS and a first requestingMS has started to run,
responsibilityfor examiningthe application for international protection lodged by that personis transferredto that
requestingMS by reasonof the expiry of that time limit, eventhoughthat person,in the meantime lodgeda new
applicationfor international protectionin a third MS, which led to the acceptanceéy the requestedMS of a take back
requestmadeby that third MS, providedthat that responsibilityhasnot beentransferredto that third MS by reasonof the
expiry of one of the time limits provided for in Article 23.

Following sucha transferof responsibility,the MS in which that personis presentcannottransferhim or herto a MS
other than the newlyresponsibleMsS, but it may, however within the time limits laid downin Art. 23(2), submita take
back request to the latter MS.

Art. 27(1)readin thelight of recital 19, and Art. 47 of the Charter mustbe interpretedas meaningthat a third-country
nationalwho haslodgedan applicationfor international protectionsuccessiveljn three MSsmustbe able, in the third
of those MSs, to have available an effectiveand rapid remedywhich enableshim or her to rely on the fact that
responsibilityfor examininghis or her applicationwastransferred,by reasonof the expiry of the time limit for transfer
provided for in Art. 29(1) and (2) of that regulation, to the second of those MSs.

158

Newsletter on European Asylum Issues B for Ju NEAIS 2024/4 (Dec




—— NEAIS 2024/4

5.3.1: Responsibility Sharing: Jurispruden€zlEU Judgment

! CJEU 7 May 2024, C-80/: B.U. / Min. dell®Int. (IT) EU:C:2024:42
* interpr. of Reg. 604/2013 Dublin I Art. 4+5
ref. from Tribunale ordinario di Bologna, Italy, 7 Feb. 2022
* withdrawn
* Referred to CJEU 30 Nov 2023, C-228/21, C.Z.A.

! CJEU 16 Feb. 2017, C-578/16 (PF C.K. EU:C:2017:12
AG 9 Feb. 201 EU:C:2017:10
* interpr. of Reg. 604/2013 Dublin 111 Art. 17

ref. from Vrhovno sodf e , Slovenia, 21 Nov. 2016

* Article 17(1) mustbe interpretedas meaningthat the questionof the application, by a MS of the Odiscretionarglause!
laid down in that provision is not governedsolely by national law and by the interpretation given to it by the
constitutionalcourt of that MS, but is a questionconcerningthe interpretationof EU law, within the meaningof Article
267 TFEU.
Article 4 of the Charter of Fundamental Rights of the European Union must be interpreted as meaning that:
(a) evenwherethere are no substantialgroundsfor believingthat there are systemidlaws in the MS responsiblefor
examiningthe applicationfor asylum the transferof an asylumseekemvithin the frameworkof Dublin Il cantakeplace
only in conditionswhich excludethe possibility that that transfer might resultin a real and provenrisk of the persor
concerned suffering inhuman or degrading treatment, within the meaning of that article;
in circumstancesn which the transferof an asylumseekerwith a particularly seriousmentalor physicalillnesswould
result in a real and provenrisk of a significant and permanentdeterioration in the state of health of the persor
concerned, that transfer would constitute inhuman and degrading treatment, within the meaning of that article;
it is for the authoritiesof the MS havingto carry out the transferand, if necessaryits courtsto eliminateany serious
doubtsconcerningthe impact of the transfer on the state of health of the personconcernedby taking the necessar
precautionsto ensurethat the transfer takesplacein conditionsenablingappropriateand sufficientprotectionof that
personOstateof health.If, taking into accountthe particular seriousnessf the illness of the asylumseekerconcerned
thetaking of thoseprecautionds not sufficientto ensurethat his transferdoesnot resultin a real risk of a significantand
permanentvorseningof his stateof health, it is for the authoritiesof the MS concernedo suspenahe executionof the
transfer of the person concerned for such time as his condition renders him unfit for such a transfer; and
(b) wherenecessaryif it is notedthat the stateof healthof the asylumseekerconcerneds not expectedo improvein the
shortterm, or that the suspensiorf the procedurefor a long period would risk worseningthe condition of the persor
concernedthe requestingMS may chooseto conductits own examinationof that personOapplicationby makinguseof
the Odiscretionary clauseO.
Article 17(1) of Dublin 1ll, readin thelight of Article 4 of the Charter of FundamentaRightsof the EuropeanUnion,
cannotbeinterpretedasrequiring, in circumstancesuchasthoseat issuein the mainproceedingsthat MSto applythat

clause.
! CJEU 30 Nov. 2023, C-228/. C.Z.A. [ Min. Int. (IT) EU:C:2023:93
AG 20 Apr. 202! EU:C:2023:31
* interpr. of Reg. 604/2013 Dublin Il Art. 4+27

ref. from Corte suprema di cassazione, ltaly, 29 Mar. 2021
joined cases: C-228/21 + C-254/21 + C-297/21 + C-315/21 + C-358/21

* The questionis whetherArt. 4 Dublin Il mustbe interpretedas meaningthat an action may be broughtunder Art. 27
againsta transfer decisionadoptedby a MS, using the mechanisnprovidedfor in Art. 26 and on the basis of the
obligation to take backlaid downin Art. 18(1)(b)thereof,solely becauseof a failure to deliver the information leaflet
required under Art. 4(2) by the MS which adopted the transfer decision?
The CJEU ruled that Art. 4 Dublin Il mustbe interpretedas meaningthat the obligation to provide the information
referred to therein, applies both in the contextof a first application for international protection and a take charge
procedureunderArt. 20(1) and 21(1),as well asin the contextof a subsequenapplicationfor international protectior
anda situation,asthat coveredby Art. 17(1) of EurodacReg.(603/2013)capableof giving rise to takebackprocedure:
under Art. 23(1) and Art. 24(1) of Dublin lll. The same goes for the personal interview referred to in Art. 5.
Art. 3readin conjunctionwith Art. 27 andwith Art. 4, 19 and 47 of the Charter mustbeinterpretedas meaningthat the
court or tribunal of therequestingViS, hearingan action challenginga transferdecision,cannotexaminewhetherthere
is, in the requestedMemberState,a risk of infringementof the principle of non-refoulemento which the applicantfor
international protection would be exposedduring his or her transfer to that MS or thereafter,where that court or
tribunal doesnot find that there are, in the requestedvS, systemidlaws in the asylumprocedureandin the receptior
conditionsfor applicantsfor international protection. Differencesof opinion betweerthe authoritiesand courtsin the
requestingMsS, on the one hand, and thoseof the requestedVS, on the other hand, as regardsthe interpretationof the
material conditions for international protection do not establish the existence of systemic deficiencies.

! CJEU 2 Apr. 2020, C-715/: Com. / Poland EU:C:2020:25
AG 31 Oct. 201! EU:C:2019:91
* C.Dec. 2015/1601 2nd Relocation scheme  Art.

* joined cases: C-715/17 + C-718/17 + C-719/17
* Council decision on relocation of asylum seekers is lawful.
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CJEU 21 Sep. 2023, C-568/ E.&S. EU:C:2023:68
AG 9 Mar. 202: EU:C:2023:18
interpr. of Reg. 604/2013 Dublin Il Art. 2

ref. from Raad van State, Netherlands, 25 Aug. 2021

On the issuewhethera Diplomatic Card a type of residencepermitis or not. The CJEU ruled, in conformitywith the
conclusionof the AG, that Art. 2(I) Dublin 1ll mustbe interpretedas meaningthat a diplomatic card issuedunderthe
ViennaConventionon Diplomatic Relations,concludedn Viennaon 18 April 1961,and enteredinto force on 24 April
1964, is a Oresidence document® within the meaning of that provision.

CJEU 30 Mar. 2023, C-556/. E.N. a.o. EU:C:2023:27
AG 17 Nov. 202, EU:C:2022:90
interpr. of Reg. 604/2013 Dublin Il Art. 27(3)+29(1)+29(2)

ref. from Raad van State, Netherlands, 1 Sep. 2021

Onthesuspensionf thetransferperiod. Art. 29(1) and(2) readin conjunctionwith Art. 27(3) mustbeinterpretedasnot
precludingnationallegislationwhich allows a national court or tribunal hearingan appealat secondnstanceagainsta
judgmentannulling a transfer decisionto adopt, on the application of the competentauthorities, an interim measure
enablingthoseauthoritiesto refrain from taking a fresh decisionpendingthe outcomeof that appealand having the
objector effectof suspendinghe running of the transfertime limit until that outcome providedthat sucha measuremay
be adoptedonly wherethe implementatiorof the transfer decisionhas beensuspendegursuantto Art. 27(3) or (4) of
that regulation during the examination of the appeal at first instance.

CJEU 4 Oct. 2018, C-56/: Fathi EU:C:2018:80
AG 25 July 201! EU:C:2018:62
interpr. of Reg. 604/2013 Dublin 11 Art. 3(1)

ref. from Administrativen sad Sofia-grad, Bulgaria, 3 Feb. 2017

see also © 2.3.1

Art. 3(1) mustbe interpretedas not precludingthe authoritiesof a MS from conductingan examinationon the merits of
an application for international protection, within the meaningof Article 2(d) of that regulation, where there is no
expressdecisionby those authorities determining,on the basis of the criteria laid down by the regulation, that the
responsibility for conducting such an examination lies with that Member State.

CJEU 7 June 2016, C-63/ Ghezelbash EU:C:2016:40
AG 17 Mar. 201t EU:C:2016:18
interpr. of Reg. 604/2013 Dublin I Art. 27

ref. from Rechtbank Den Haag (zp Den Bosch), Netherlands, 12 Feb. 2015

Art. 27(1),readin thelight of recital 19 of Dublin Ill, mustbeinterpretedas meaningthat, an asylumseekeiis entitledto
plead,in an appealagainsta decisionto transfer him, the incorrect application of one of the criteria for determining
responsibilitylaid downin Chapterlll of Dublin I, in particular the criterion relating to the grant of a visa setout in
Art. 12 of the regulation

CJEU (GC) 2 Apr. 2019, C-582/ H. &R. EU:C:2019:28
AG 29 Nov. 201 EU:C:2018:97
interpr. of Reg. 604/2013 Dublin I Art. 27

ref. from Raad van State, Netherlands, 4 Oct. 2017

joined cases: C-582/17 + C-583/17

Dublin 1l mustbe interpretedas meaningthat a third-country national who lodged an application for international
protection in a first Member State, then left that Member State and subsequentlyjodged a new application for
international protection in a second Member State:

(a) is not, in principle, entitledto rely, in an action broughtunder Art. 27(1) in that secondMemberStateagainsta
decision to transfer him or her, on the criterion for determining responsibility set out in Art. 9 thereof;

(b) may, by way of exception,invoke,in suchan action, that criterion for determiningresponsibility,in a situation
coveredby Art. 20(5), in so far as that third-country national has providedthe competenfuthority of the requesting
Member Statewith information clearly establishingthat it should be regardedas the Member State responsiblefor
examining the application pursuant to that criterion for determining responsibility.

CJEU (GC) 15 Apr. 2021, C-194/ H.A. EU:C:2021:27
AG 2 Feb. 202 EU:C:2021:8!
interpr. of Reg. 604/2013 Dublin I Art. 27

ref. from Conseil d'ftat, Belgium, 28 Feb. 2019

Art. 27(1) Dublin Ill read in the light of recital 19 thereof,and Art. 47 Charter mustbe interpretedas precludinc
nationallegislationwhich providesthat the court or tribunal seisedf an actionfor annulmenbf a transferdecisionmay
not, in the contextof the examinationof that action, take accountof circumstancesubsequento the adoptionof that
decisionwhich are decisivefor the correct application of that regulation, unlessthat legislation providesfor a specific
remedyentailingan ex nuncexaminatiorof the situationof the personconcernedthe resultsof which are bindingon the
competentuthorities,a remedywhich maybe exercisedafter suchcircumstancesavearisenand which, in particular,
is not madeconditional on the deprivationof that personOberty or on the fact that implementatiorof that decisionis
imminent.
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! CJEU 30 May 2013, C-528/. Halaf EU:C:2013:34
* interpr. of Reg. 343/2003 Dublin II Art. 3(2)

ref. from Administrativen sad Sofia-grad, Bulgaria, 12 Oct. 2011

* Art. 3(2) mustbe interpretedas permittinga MS, whichis not indicatedas Oresponsible@ examinean applicationfor
asylumeventhoughno circumstancegxistwhich establishthe applicability of the humanitarianclausein Art. 15. That
possibilityis not conditionalon the MSresponsiblaunderthosecriteria havingfailed to respondto a requesto takeback
the asylumseekerconcerned.The MS in which the asylumseekeris presentis not obliged, during the processof
determiningthe MS responsibleto requestthe UNHCRto presentits viewswhereit is apparentfrom the documentsf
the UNHCR that the MS indicated as OresponsibleO is in breach of the rules of European Union law on asylum

! CJEU 6 Sep. 2017, C-647/ Hungary / Council (HU) EU:C:2017:63
AG 26 July 201 EU:C:2017:61
* C.Dec. 2015/1601 2nd Relocation scheme  Art.

* Council decision on relocation of asylum seekers is lawful.

! CJEU (GC) 1 Aug. 2022, C-19/ l.&S. EU:C:2022:60
AG 7 Apr. 202: EU:C:2022:27
* interpr. of Reg. 604/2013 Dublin Il Art. 8(2)+27(1)+2(j)

ref. from Rechtbank Den Haag (zp Haarlem), Netherlands, 12 Jan. 2021

* also Art. 47 Charter

* Art. 27(1) Dublin Il readin conjunctionwith Art. 7+24+47 Charter mustbe interpretedas meaningthat it requiresa
MS to which a take chargerequesthas beenmade,basedon Art. 8(2), to grant a right to a judicial remedyagainstits
refusal decisionto the unaccompaniedninor, within the meaningof Ar. 2(j) of that regulation, who applies for
international protection, but not to the relative of that minor, within the meaning of Art. 2(h) of that regulation.

! CJEU 31 Mar. 2022, C-231/. ILA. EU:C:2022:23

* interpr. of Reg. 604/2013 Dublin 11 Art. 29(2)
ref. from Verwaltungsgerichtshof, Austria, 25 Mar. 2021

* The term Odetention@sedin Art. 29(2) is to be interpretedas meaningthat it doesnot apply if an asylumseekeris
forcibly placedin a psychiatricward of a hospital with court approval becausehe is a seriousdangerto himselfor
society as a result of a mental illness

! CJEU (GC) 2 Apr. 2020, C-897/19 (PF I.N. EU:C:2020:26
AG 27 Feb. 202 EU:C:2020:12
* interpr. of Reg. 604/2013 Dublin Il Art. all Art.

ref. from Vrhovni sud, Croatia, 28 Nov. 2019

* EU law, in particular Art. 36 of the Agreemenbn the EuropeanEconomicArea and Art. 19(2) of the Charter, mustbe
interpretedas meaningthat, whena MS, to which a national of a MS of the EuropeanFree Trade Association EFTA)has
moved receivesan extraditionrequestfrom a third Statepursuantto the EuropeanConventionon Extradition, (1957),
andwhenthat nationalwasgrantedasylumby that EFTA StateN beforehe or sheacquiredthe nationality of that State
N preciselyon accountof the criminal proceedingsroughtagainsthim or her in the Statewhichissuedthe requestfor
extradition, it is for the competentuthority of the requestedVS to verify that the extradition would not infringe the
rights coveredby Art. 19(2) of the Charter, the grant of asylumbeinga particularly substantialpieceof evidencen the
contextof that verification. Beforeconsideringexecutinghe requestfor extradition,therequestedMS is obliged,in any
eventto inform that sameEFTA Stateand, shouldthat Statesorequest surrenderthat nationalto it, in accordancewith
the provisionsof the surrenderagreementprovidedthat that EFTA Statehasjurisdiction, pursuantto its nationallaw, to
prosecute that national for offences committed outside its national territory.

! CJEU (GC) 26 July 2017, C-646/16 (PF Jafari EU:C:2017:58
AG 8 June 201 EU:C:2017:44
* interpr. of Reg. 604/2013 Dublin 11 Art. 12+13

ref. from Verwaltungsgerichtshof, Austria, 15 Dec. 2016

* The fact that the authoritiesof one MS, facedwith the arrival of an unusuallylarge numberof third-country nationals
seekingtransit throughthat MS in order to lodge an applicationfor international protectionin anotherMemberState
toleratethe entryinto its territory of suchnationalswho do not fulfil the entry conditionsgenerallyimposedn the first
MS, is not tantamount to the issuing of a OvisaO within the meaning of Article 12.
Article 13(1) Dublin llI mustbe interpretedas meaningthat a third-country national whoseentry wastoleratedby the
authorities of one MS facedwith the arrival of an unusuallylarge numberof third-country nationals seekingtransit
throughthat MSin order to lodge an applicationfor international protectionin anotherMS, without fulfilling the entry
conditionsgenerallyimposedn thefirst MS, mustbe regardedas having Oirregularlycrossedéhe border of the first MS
within the meaning of that provision.
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CJEU (GC) 19 Mar. 2019, C-163/ Jawo EU:C:2019:21
AG 25 July 201t EU:C:2018:61
interpr. of Reg. 604/2013 Dublin Il Art. 29(2)

ref. from Verwaltungsgerichtshof Baden-WYrttemberg, Germany, 3 Apr. 2017

Art. 29(2) of Dublin Il mustbe interpretedas meaningthat an applicant Oabscondsiherehe deliberatelyevadeshe
reach of the national authoritiesresponsiblefor carrying out his transfer,in order to preventthe transfer. It may be
assumedhat that is the casewhere the transfer cannotbe carried out due to the fact that the applicant has left the
accommodatiorallocatedto him without informing the competennational authoritiesof his absenceprovidedthat he
hasbeeninformedof his obligationsin thatregard, whichit is for the referring court to determine Theapplicantretains
the possibility of demonstratingthat the fact that he has not informed the authorities of his absences due to valid
reasons and not the intention to evade the reach of those authorities.

Art. 27(1) of Dublin Il mustbe interpretedas meaningthat, in proceedingsbrought againsta transfer decision,the
personconcernedmayrely on Art. 29(2), by claimingthat, sincehe had not abscondedthe six-monthtransfertime limit
had expired.

Thesecondsentencef Art. 29(2) of Dublin Il mustbeinterpretedas meaningthat, in order to extendthe transfertime
limit by a maximumof 18 months,it sufficesthat the requestingMemberStateinforms the MemberStateresponsible
beforethe expiry of the six-monthtransfertime limit, that the personconcernechasabsconde@nd specifiesat the same
time, a new transfer time limit.

EU law mustbeinterpretedas meaningthat the questiorwhetherArt. 4 of the Charter precludeghetransfer,pursuantto
Art. 29 of Dublin 1ll, of an applicantfor international protectionto the MemberStatewhich, in accordancewith that
regulation,is normally responsible€or examininghis applicationfor internationalprotection,where,in the eventof suct
protectionbeinggrantedin that MemberState the applicantwould be exposedo a substantialisk of sufferinginhumar
or degradingtreatmentwithin the meaningof Art. 4 of the Charter, on accountof the living conditionsthat he could be
expected to encounter as a beneficiary of international protection in that Member State, falls within its scope.
Art. 4 of the Charter mustbe interpretedas not precludingsucha transferof an applicantfor international protection
unlessthe court hearingan action challengingthe transfer decisionfinds, on the basisof informationthat is objective
reliable, specificand properly updatedand havingregardto the standardof protectionof fundamentatights guarantee«
by EU law, that that risk is real for that applicant,on accountof the fact that, shouldhe be transferred,he would find
himself, irrespective of his wishes and personal choices, in a situation of extreme material poverty.

CJEU (GC) 6 Nov. 2012, C-245/ K. EU:C:2012:68
AG 27 June 201 EU:C:2012:38
interpr. of Reg. 343/2003 Dublin II Art. 15+3(2)

ref. from Asylgerichtshof, Austria, 23 May 2011

Art. 15(2) mustbe interpretedas meaningthat a MS which is not responsiblefor examiningan applicationfor asylunr
pursuantto the criteria laid downin Chapterlll of Dublin Il becomesoresponsiblelt is for the MS whichhasbecomt
the responsibleMS within the meaning of that regulation to assumethe obligations which go along with that
responsibility. It must inform in that respect the MS previously responsible.

Thisinterpretationof Art. 15(2) also applieswherethe MS which wasresponsiblepursuantto the criteria laid downin
Chapter Ill of Dublin 1l did not make a request in that regard in accordance with the second sentence of Art. 15(

CJEU (GC) 7 June 2016, C-155 Karim EU:C:2016:41
AG 17 Mar. 201( EU:C:2016:18
interpr. of Reg. 604/2013 Dublin Il Art. 19(2)+27(2)

ref. from MigrationsSverdomstolen, Sweden, 1 Apr. 2015

Art. 19(2) mustbe interpretedto the effectthat that provision,in particular its secondsubparagraphijs applicableto a
third-country national who, after having madea first asylumapplicationin a MS, providesevidencethat he left the
territory of the MS for a period of at least three months before making a new asylum application in another MS.
Art. 27(1) mustbe interpretedto the effectthat, an asylumapplicantmay,in an action challenginga transfer decisior
made in respect of him, invoke an infringement of the rule set out in the second subparagraph of Art. 19(2).

CJEU 3 May 2012, C-620/: Kastrati EU:C:2012:26
AG 12 Jan. 201 EU:C:2012:11
interpr. of Reg. 343/2003 Dublin II' Art. 2(c)

ref. from KammarrStten i Stockholm, Migrationsdverdomstolen, Sweden, 27 Dec. 2010

The withdrawal of an application for asylumwithin the terms of Art. 2(c) Dublin Il, which occurs before the MS
responsibldor examiningthat applicationhasagreedto take chargeof the applicant,hasthe effectthat that regulation
can no longer be applicable.In sucha case,it is for the MS within the territory of which the applicationwaslodgedto
take the decisionsrequired as a result of that withdrawal and, in particular, to discontinuethe examinationof the
application, with a record of the information relating to it being placed in the applicant's file.
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! CJEU 13 Sep. 2017, C-60/ Khir Amayry EU:C:2017:67
AG 1 Mar. 201 EU:C:2017:14
* interpr. of Reg. 604/2013 Dublin Il Art. 28
ref. from MigrationsSverdomstolen, Sweden, 3 Feb. 2016
* Dublin Il does not preclude national legislation, which provides that, where the detention of an applicant for

international protection begins after the requestedMS has acceptedthe take charge request,that detentionmay be
maintained for no longer than two months, provided:

(1) that the duration of the detentiondoesnot go beyondthe period of time which is necessaryor the purposesof that
transferprocedure assessetly taking accountof the specificrequirementf that procedurein eachspecificcaseand,
(2) that, where applicable,that duration is not to be longer than six weeksfrom the date whenthe appealor review
ceases to have suspensive effect.

Dublin Il doesprecludenationallegislation,whichallows,in sucha situation,the detentionto be maintainedfor 3 or 12
months during which the transfer could be reasonably carried out.

! CJEU 12 Jan. 2023, C-745) L.G. EU:C:2023:11

* interpr. of Reg. 604/2013 Dublin Il Art. 16(1)+17(1)
ref. from Rechtbank Den Haag (zp Zwolle), Netherlands, 2 Dec. 2021

* Assessmertf the bestinterestsof the child in the contextof a transferdecisionin the situationwherean applicantfor
international protection is pregnant at the moment of the application.
Art. 16(1) must be interpreted as not applying where there is a dependencyink either betweenan applicant for
international protectionand that applicantOspousewhois legally residentin the MSin which the applicationfor sucr
protection was lodged, or between the unborn child of that applicant and that spouse who is also the father of tt
Art. 17(1) must be interpreted as not precluding the legislation of a MS from requiring the competentnational
authorities,on the sole ground of the bestinterestsof the child, to examinean applicationfor international protectior
lodged by a third-country national where she was pregnantat the time her application was lodged, eventhoughthe
criteria set out in Art. 7 to 15 of that regulation indicate that another MS is responsible for that application.

! CJEU 22 Sep. 2022, C-245/ M.A. & P.B. / Germany EU:C:2022:70
AG 2 June 202 EU:C:2022:43
* interpr. of Reg. 604/2013 Dublin Il Art. 27(4)

ref. from Bundesverwaltungsgericht, Germany, 19 Apr. 2021
joined cases: C-245/21 + C-248/21

* Art. 27(4)and 29(1) Dublin Ill mustbe interpretedas meaningthat the time limit for transferprovidedfor in the latter
provision is not interrupted where the competentauthorities of a MS adopt, on the basis of Art. 27(4), a revocable
decisionto suspendhe implementationof a transfer decisionon the groundsthat suchimplementations materially
impossible due to the COVID-19 pandemic.

! CJEU 23 Jan. 2019, C-661/ M.A. a.o. EU:C:2019:5:

* interpr. of Reg. 604/2013 Dublin Il Art. 6+17+20+27
ref. from High Court, Ireland, 8 Nov. 2017

* Art. 17(1) of Dublin lll Regulationmustbe interpretedas meaningthat the fact that a Member State, designatedas
Oresponsible@thin the meaningof that regulation, has notified its intentionto withdraw from the EuropeanUnion in
accordancewith Article 50 TEU doesnot oblige the determiningMemberStateto itself examineunderthe discretionary
clause set out in Art. 17(1), the application for protection at issue.
Dublin Il mustbe interpretedas meaningthat it doesnot require the determinationof the MemberStateresponsible
under the criteria definedby that regulation and the exerciseof the discretionaryclausesetout in Art. 17(1) of that
regulation to be undertaken by the same national authority.
Art. 6(1) of Dublin Il mustbe interpretedas meaningthat it doesnot require a MemberStatewhichis not responsible
under the criteria set out by that regulation, for examiningan application for international protectionto take into
account the best interests of the child and to itself examine that application, under Art. 17(1) of that regulation.
Art. 27(1) of Dublin Il mustbeinterpretedas meaningthat it doesnotrequirea remedyto be madeavailableagainstthe
decisionnot to usethe option setoutin Art. 17(1) of that regulation,without prejudiceto the fact that that decisionmay
be challenged at the time of an appeal against a transfer decision.
Art. 20(3) of Dublin Il mustbe interpretedas meaningthat, in the absenceof evidenceto the contrary, that provision
establishesa presumptiorthat it is in the bestinterestsof the child to treat that childOssituation as indissociablefrom
that of its parents.
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CJEU 6 June 2013, C-648/ M.A. EU:C:2013:36
AG 21 Feb. 201 EU:C:2013:9:
interpr. of Reg. 343/2003 Dublin Il Art. 6

ref. from Court of Appeal (England & Wales), UK, 19 Dec. 2011

Fundamentakights include, in particular, that setout in Art. 24(2) of the Charter, wherebyin all actionsrelating to
children, whethertaken by public authorities or private institutions, the childOsbest interestsare to be a primary
consideration.The secondparagraphof Art. 6 Dublin Il cannotbe interpretedin sucha way that it disregardsthat
fundamentaright (see,by analogy,C-403/09PPU, Deti! ek, para 54 and 55, and CaseC-400/10PPU McB, para 60).
Consequentlyalthoughexpressmentionof the bestinterestof the minoris madeonly in thefirst paragraphof Art. 6, the
effectof Art. 24(2) of the Charter, in conjunctionwith Art. 51(1) thereof,is that the childOsestinterestsmustalso be a
primary consideration in all decisions adopted by the Member States on the basis of the second paragraph of A
Thus,Art. 6 mustbe interpretedas meaningthat, in circumstancesuchas thoseof the main proceedingswherean
unaccompaniedninor with no memberof his family legally presentin the territory of a MS has lodged asylun
applicationsin morethanoneMS,the MSin whichthat minor is presentafter havinglodgedan asylumapplicationthere
is to be designated the OMS responsibleO.

CJEU (GC) 25 Oct. 2017, C-201/ Majid Shiri EU:C:2017:80
AG 20 July 201 EU:C:2017:57
interpr. of Reg. 604/2013 Dublin 111 Art. 27+29

ref. from Verwaltungsgerichtshof, Austria, 12 Apr. 2016

Article 29(2) mustbe interpretedas meaningthat, wherethe transferdoesnot take place within the six-monthtime limit
(asdefinedin Article 29(1)and(2)), responsibilityis transferredautomaticallyto the requestingMlemberState withoutit
being necessary for the Member State responsible to refuse to take charge of or take back the person concerne
Article 27(1) mustbe interpretedas meaningthat an applicantfor international protectionmusthavean effectiveand
rapid remedyavailable to him which enableshim to rely on the expiry of the six-monthperiod that occurredafter the
transferdecisionwasadopted.Theright which national legislationaccordsto suchan applicantto pleadcircumstance
subsequento the adoption of that decision,in an action brought againstit, meetsthat obligation to provide for an
effective and rapid remedy.

CJEU 26 July 2017, C-670/16 (PF Mengesteab EU:C:2017:58
AG 20 June 201 EU:C:2017:48
interpr. of Reg. 604/2013 Dublin Il Art. 20+21+27

ref. from Verwaltungsgericht Minden, Germany, 29 Dec. 2016

Article 27(1) mustbe interpretedas meaningthat an applicantfor international protectionmayrely, in the contextof an
actionbroughtagainsta decisionto transferhim, on the expiry of a periodlaid downin Article 21(1) of that regulation,
even if the requested Member State is willing to take charge of that applicant.

Article 21(1) mustbe interpretedas meaningthat a take chargerequestcannotvalidly be mademorethan three months
after the application for international protection has beenlodged, evenif that requestis madewithin two monthsof
receipt of a Eurodac hit within the meaning of that article.

Article 20(2) mustbe interpretedas meaningthat an application for international protectionis deemedo havebeer
lodgedif a written documentpreparedby a public authority and certifying that a third-country national hasrequeste:
international protection, has reachedthe authority responsiblefor implementingthe obligations arising from that
regulation,and asthe casemaybe, if only the maininformationcontainedin sucha documentput not that documenbr
a copy thereof, has reached that authority.

CJEU 17 Mar. 2016, C-695/15 (PF Mirza EU:C:2016:18
AG 8 Mar. 201! EU:C:2016:14
interpr. of Reg. 604/2013 Dublin 111 Art. 3(3)

ref. from Debreceni K8zigazgattsi, Hungary, 23 Dec. 2015

Art. 3(3) mustbe interpretedas meaningthat the right to sendan applicantfor international protectionto a safethird
countrymayalso be exercisedoy a MS after that MS hasacceptedhat it is responsiblepursuantto that regulationand
within the contextof the take-backprocedure for examiningan applicationfor international protectionsubmittedby an
applicantwho left that MS beforea decisionon the substanceof his first application for international protectionhad
been taken.

Art. 3(3) mustalsobeinterpretedasnot precludingthe sendingof an applicantfor internationalprotectionto a safethird
countrywhenthe MS carrying out the transferof that applicantto the MS responsiblehasnot beeninformed,during the
take-backprocedure eitherof the rules of the latter MSrelating to the sendingof applicantsto safethird countriesor of
the relevant practice of its competent authorities.

Art. 18(2) mustbe interpretedas not requiring that, in the eventthat an applicantfor international protectionis taker
back, the procedure for examining that applicantOs application be resumed at the stage at which it was discont
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! CJEU (GC) 21 Dec. 2011, C-411, N.S. & M.E. EU:C:2011:86
AG 22 Sep. 201 EU:C:2011:61
* interpr. of Reg. 343/2003 Dublin I Art. 3(2)

ref. from High Court, Ireland, 15 Oct. 2010

* joined cases: C-411/10 + C-493/10

* JoinedcasesThedecisionadoptedby a MS on the basisof Article 3(2) whetherto examinean asylumapplicationwhich
is not its responsibilityaccordingto the criteria laid downin Chapterlll of Dublin I, implementsEU law for the
purposes of Article 6 TEU and Article 51 of the Charter of Fundamental Rights of the EU.
EU law precludesthe application of a conclusivepresumptionthat the MS which Article 3(1) Dublin I indicatesas
responsibleobserveshe fundamentatights of the EU. Article 4 of the Charter mustbe interpretedas meaningthat the
MSs, including the national courts, may not transfer an asylumseekerto the OMSesponsible@ithin the meaningof
Dublin 1l where they cannot be unaware that systemicdeficienciesin the asylum procedureand in the receptior
conditionsof asylumseekersn that MS amountto substantialgroundsfor believingthat the asylumseekemould facea
real risk of beingsubjectedo inhumanor degradingtreatmentwithin the meaningof that provision.Subjectto the right
itself to examinethe application referred to in Article 3(2) Dublin II, the finding that it is impossibleto transfer an
applicantto anotherMS, wherethat Stateis identified as the MS responsibleén accordancewith the criteria setoutin
Chapterlll of that regulation, entails that the MS which should carry out that transfer mustcontinueto examinethe
criteria setout in that chapterin order to establishwhetherone of the following criteria enablesanother MS to be
identified as responsiblefor the examinationof the asylumapplication. The MS in which the asylumseekeris presen
mustensurethat it doesnot worsena situation wherethe fundamentatights of that applicanthavebeeninfringed by
usinga procedurefor determiningthe MS responsiblevhich takesan unreasonabléengthof time. If necessarythe first
mentioned MS must itself examine the application. Articles 1, 18 and 47 of the Charter do not lead to a different
In so far as the precedingquestionsarise in respectof the obligations of the United Kingdom of Great Britain and
Northernlreland, the answergo the secondo sixth questiongeferredin CaseC-411/10do notrequireto be qualifiedin
any respectso as to take accountof Protocol (No 30) on the application of the Charter of FundamentaRightsof the
European Union to Poland and the UK.

! CJEU 20 Oct. 2022, C-66/ O.T.E. / Stscr (NL) EU:C:2022:80
AG 2 June 202 EU:C:2022:43
* interpr. of Reg. 604/2013 Dublin Il Art. 17(1)

ref. from Rechtbank Den Haag (zp Zwolle), Netherlands, 29 Jan. 2021

* Theapplicantappliedfor asylumin the Netherlandshavingpreviouslylodgedasylumapplicationsin Italy and Belgium
He informedthe Netherlandsasylumauthority that he had becomethe victim of humansmugglersn Italy. Theasylurr
authority decidednot to examinehis applicationon the groundthat this was ItalyOsesponsibilitybecauseof the earlier
applications.
TheCJEUruled that Art. 2 of Trafficking Directive 2004/81mustbe interpretedas meaningthat the measureby whicha
third-country national is transferredfrom the territory of one MS to that of anotherMS, pursuantto Dublin 1lI, falls
within the scope of the concept of Oexpulsion orderO.
Art. 6(2) Dir. 2004/81 must be interpretedas precluding the enforcementof a decisionto transfer a third-country
national, takenpursuantto Dublin 11I, during the reflectionperiod guaranteedn Art. 6 (1) of that directive,but as not
precludingthe adoptionof sucha decision,or of measurepreparatoryto the enforcemenof that decision providedthat
thosepreparatorymeasuresio not deprivesucha reflectionperiod of its effectivenessyhichis a matterfor thereferring
court to determine.

! CJEU 7 May 2024, C-217/: 0.V./ Min. dell®Int. (IT) EU:C:2024:48
* interpr. of Reg. 604/2013 Dublin 11 Art. 4+5
ref. from Tribunale ordinario di Bologna, Italy, 24 Mar. 2022
* withdrawn
* Referred to CJEU 30 Nov 2023, C-228/21, C.Z.A.

! CJEU 29 Jan. 2009, C-19/ Petrosian EU:C:2009:4

* interpr. of Reg. 343/2003 Dublin II' Art. 20(1)(d)+20(2)
ref. from KammarrStten i Stockholm, Migrationsdverdomstolen, Sweden, 21 Jan. 2008

* Articles 20(1)(d)and 20(2) of Dublin Il are to beinterpretedas meaningthat, wherethe legislationof therequestingiS
providesfor suspensiveffectof an appeal,the period for implementatiorof the transferbeginsto run, not as from the
time of the provisionaljudicial decisionsuspendinghe implementatiorof the transfer procedure but only as from the
time of the judicial decisionwhich rules on the merits of the procedureand which is no longer suchas to preventits
implementation.

NEAIS 2024/4 (Dec.) Newsletter on European Asylum Issues B for Ju 165



NEAIS 2024/4 —_—

5.3.1: Responsibility Sharing: Jurispruden€zlEU Judgments

CJEU (GC) 14 Nov. 2013, C-4/ Puid EU:C:2013:74
AG 18 Apr. 201! EU:C:201:24.
interpr. of Reg. 343/2003 Dublin I Art. 3(2)

ref. from Hessischer Verwaltungsgerichtshof, Germany, 5 Jan. 2011

Wherethe MS cannotbe unawarethat systemicdeficienciesin the asylumprocedureand in the conditionsfor the
receptionof asylumseekersn the MemberStateinitially identifiedasresponsiblen accordancewith thecriteria (setout
in Chapterlll) of Dublin Il providesubstantialgroundsfor believingthat the asylumseekerconcernedvouldfacea real
risk of beingsubjectedo inhumanor degradingtreatmentwithin the meaningof Art. 4 of the Charter,whichis a matter
for the referring court to verify, the MS which is determiningthe MS responsibles requirednot to transferthe asylunr
seekerto the MS initially identified as responsibleand, subjectto the exerciseof the right itself to examinethe
application,to continueto examinethe criteria setoutin that chapter,in order to establishwhetheranotherMS canbe
identified as responsible in accordance with one of those criteria or, if it cannot, under Art. 13 of the Reg.
Converselyin sucha situation,a finding that it is impossibleto transferan asylumseeketto the MSinitially identifiedas
responsibledoesnotin itself meanthatthe MSwhichis determiningthe MS responsiblds requireditself, underArt. 3(2)
of Dublin I, to examine the application for asylum.

CJEU 30 Mar. 2023, C-338/. S,N.&S. EU:C:2023:26
AG 17 Nov. 202 EU:C:2022:90
interpr. of Reg. 604/2013 Dublin 111 Art. 29(1)+29(2)+27(3)

ref. from Raad van State, Netherlands, 26 May 2021

On the duration of the transfer time limit in Dublin Ill. Art. 29(1) and (2) must be interpreted as:

* not precludingnationallegislationwhich providesthat the submissiorof a requestfor reviewof a decisionrefusingto
granta third-countrynational a residencepermitas a victim of trafficking in humanbeingsentailsthe suspensiomf the
implementation of a previously adopted transfer decision concerning that third-country national,

but as

* precluding national legislation which providesthat sucha suspensiorentails the suspensioror interruption of the
period for the transfer of that third-country national.

CJEU 6 Sep. 2017, C-643/ Slovakia / Council (SK) EU:C:2017:63
AG 26 July 201 EU:C:2017:61
C.Dec. 2015/1601 2nd Relocation scheme  Art.

joined cases: C-643/15 + C-647/15
Council decision on relocation of asylum seekers is lawful.

CJEU 29 Feb. 2024, C-392/ X/ Stscr. (NL) EU:C:2024:19
AG 13 July 202: EU:C:2023:59
interpr. of Reg. 604/2013 Dublin 11l Art. 3

ref. from Rechtbank Den Haag (zp Den Bosch), Netherlands, 15 June 2022

The CJEU rules that Art. 3(2) mustbe interpretedas meaningthat the fact that the MS responsiblefor examiningan
application for international protection has carried out pushbackswith respectto TCNs seekingto make suck
applicationsat its borderand hasdetainedthemat its border control postsdoesnot in itself precludethe transferof that
TCN to that MS. Thetransfer of that TCN to that MS must,however be ruled out if there are substantialgroundsfor
believing that he or shewould, during his or her transfer or thereafter,face a real risk of being subjectedto suct
practices,andthat thosepracticesare, dependingon the circumstanceswhichit is for the competenauthoritiesand any
courtor tribunal which maybe seisedf an actionagainstthetransferdecisionto assessgapableof placingthat TCNin
SO grave a situation of extremematerial poverty that it may be equatedwith the inhumanor degradingtreatmen
prohibited by Art. 4 of the Charter.

The Dublin Regulation must be interpreted in the light of Art. 4 of the Charter as meaning that:

- the MSwhichhassoughtto havean applicantfor internationalprotectiontakenbackby the MS responsibleand wishes
to transferthat applicantto the latter MS must,beforeit can carry out that transfer, take into considerationall of the
informationprovidedto it by that applicant,in particular as regardsthe possibleexistenceof a real risk of inhumanor
degrading treatment, within the meaning of Art. 4 of the Charter, at the time of that transfer or thereafter;

- the MS wishing to carry out the transfer must cooperate in establishing the facts and/or verify the truth of thos:
- that MSrefrain from carrying out that transferif thereare substantialgroundsfor believingthat thereis a real risk of
such treatment in the event of transfer;

- that MS may neverthelesseekto obtain individual guaranteedrom the MS responsibleand, if suchguaranteesare
providedand appearto be both credibleand sufficientto rule out anyreal risk of inhumanor degradingtreatmentmay
carry out that transfer.
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! CJEU 5 July 2018, C-213/. X. EU:C:2018:53
AG 13 June 201 EU:C:2018:43
* interpr. of Reg. 604/2013 Dublin Il Art. 17+18+23+24

ref. from Rechtbank Den Haag (zp Amsterdam), Netherlands, 25 Apr. 2017

* Art. 23(3) Dublin Il mustbe interpretedas meaningthat the MSin whicha newapplicationfor internationalprotectior
has beenlodgedis responsiblefor examiningthat application whenno take back requesthas beenmadeby that MS
within the periodslaid downin Article 23(2) of that regulation,eventhoughanotherMS wasresponsiblegor examining
applicationsfor international protectionlodgedpreviouslyand the appealbroughtagainstthe rejection of one of those
applications was pending before a court of that other MS when those periods expired.
Article 18(2) Dublin Ill mustbe interpretedas meaningthat the makingby a MS of a take backrequestin respectof a
third-countrynational who is stayingon its territory without a residencedocumentoesnot require that MS to suspen
its examinationof an appeal brought against the rejection of an application for international protection lodgec
previously, and subsequently to terminate that examination in the event that the requested MS agrees to that re
Article 24(5) Dublin Ill mustbe interpretedas meaningthat, in a situationsuchasthat at issuein the main proceedings
a MS makinga takebackrequeston the basisof Article 24 of that regulation,following the expiry,in therequestedvs,
of the periodslaid downin Article 23(2) thereof,is not requiredto inform the authoritiesof that requestedVS that an
appealbroughtagainstthe rejectionof an applicationfor internationalprotectionlodgedpreviouslyis pendingbeforea
court of the requesting MS.
Article 17(1) and Article 24 Dublin 1l mustbe interpretedas meaningthat, in a situation suchas that at issuein the
main proceedingsat thetime the transferdecisionwasmade,in whichan applicantfor internationalprotectionhasbeer
surrenderecby oneMSto anotherMSundera Europeanarrestwarrant andis stayingon theterritory of that secondvS
without havinglodgeda newapplicationfor internationalprotectionthere,that secondMS mayrequestthat first MS to
take back that applicant and is not required to decide to examine the application lodged by that applicant.

! CJEU (GC) 13 Nov. 2018, C-47/ X. EU:C:2018:90
AG 22 Mar. 201! EU:C:2018:21
* interpr. of Reg. 604/2013 Dublin Il Art. 21+22+23+25

ref. from Rechtbank Den Haag (zp Haarlem), Netherlands, 1 Feb. 2017

* joined cases: C-47/17 + C-48/17

* Article 5(2) must be interpreted as meaningthat, in the course of the procedurefor determiningthe MS that is
responsibleor processingan applicationfor internationalprotection,the MS whichreceivesa takechargeor takeback
requestunderArticles 21 and 23 lodgedin oneof the MSsby a third-countrynational or a statelesgperson,which, after
makingthe necessarncheckshasrepliedin the negativeto that requestwithin the time limits laid downin Articles 22
and 25 and which, thereafter,receivesa re-examinationrequestunder Article 5(2) of Regulation(EC) No 1560/200:
(Applicationof Dublin Rules) mustendeavourin the spirit of sincerecooperationto reply to there-examinatiorreques
within a period of two weeks.
Wherethe requestedVS doesnot reply within that period of two weekgo the re-examinatiorrequest the additional re-
examinationprocedureshall be definitively terminated,with the result that the requestingMemberStatemust,as from
the expiry of that period, be consideredto be responsiblefor the examinationof the application for international
protection,unlessit still hasavailableto it thetime neededo lodge,within the mandatorytime limits laid downfor that
purpose in Article 21(1) and Article 23(2), a further take charge or take back request.

5.3.2 CJEU pending cases on Responsibility Sharing

! CJEU C-458/2. Daraa
* interpr. of Reg. 604/2013 Dublin Il Art. 3(2)+27(1)
ref. from Verwaltungsgericht Sigmarinen, Germany,
* Doesthe determiningMS haveto assumethat the MS responsibleunder Dublin 11l is not willing to receiveDublin

returneesif the Ministry of the Interior of the MS responsibledeclaresin writing that no Dublin returneesare being
received for the time being and if the MS responsible subsequently prevents the reception of Dublin returnees?
Doestherefusalof the MSresponsiblgo receiveDublin returneestakenin isolationandregardlessof anyresultingrisk
for the purposef art. 4 of the Charter, infringe subjectiverights of the personconcernedDoesart. 27(1) of Dublin Il
also provide for an effective remedy for such an infringement of subjective rights?

! CJEU C-790/2: Qassioun
* interpr. of Reg. 604/2013 Dublin Il Art. 18(1)(d)
ref. from Korkein hallinto-oikeus, Finland, 21 Dec. 2023
* MustArt. 18(1)(d)beinterpretedas meaningthat the rejectionof an application,coversa situationin whicha temporary

residencedocumentbasedon the needfor protectionpreviouslygrantedto the personconcernedn Denmarkon his or
her applicationwasnot renewedwherethe decisionnot to renewwasnot takenon the applicationof that personbut by
the authority concerned of its own motion?
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CJEU C-560/2: Tang

interpr. of Reg. 604/2013 Dublin I Art. 29(1)+29(2)

ref. from Flygtningen¥avnet, Denmark, 8 Sep. 2023

Are the timelimit provisionsin Art. 29(1) and (2) to be interpretedas meaningthat the time limit of six monthsis to run
from thefinal, substantivalecisionin the case,in a situationwherean appellatebodyin the requestingS hasremittec
the transfer caseback to the competentauthority at first instance,which subsequentlynadea fresh transfer decisior
morethan six monthsafter receiptof the acceptancéy the MSresponsiblejncluding wherethe remittal is basedon the
fact that the MS responsiblewhich had initially acceptedthe transfer, subsequentlylecidedto suspendall transfers
underthe Dublin lll Regulation,and where suspensiveffecthas beengranted as regardsthe removal of the persor
concerned?

CJEU C-185/2. Tudmur a.o.

interpr. of Reg. 604/2013 Dublin 11l Art. 3(2)
joined cases: C-185/24 + C-189/24

On the principle of interstate trust.

5.3.3 ECtHR Judgments on Responsibility Sharing

ECtHR 15 Feb. 2015, 51428/ A.M.E. v NL CE:ECHR:2015:0215JUD005142¢
no violation of ECHR: 3

No violation of ECHR art. 3 in case of transfer of the applicant to Italy under the Dublin Regulation.

The applicantwas a Somaliasylumseekemwho arrived in Italy in April 2009 and was granteda residencepermit for
subsidiaryprotection,valid until August2012.In May 2009 he left the Italian CARAreceptioncentreto which he had
beentransferred,and in October 2009 he applied for asylumin the Netherlandswhich requesteditaly to take the
applicantbackaccordingto the Dublin Regulation. Whennotified of the intentionto transferhim to Italy, he appliedto
the ECtHR which issued a Rule 39 indication of his non-removal to Italy.

Referringto its previousjudgment(4 November2014,29217/12 Tarakhelv. SWI),the Court pointedto the situation of
asylumseekersas a particularly underprivilegedand vulnerablepopulationgroup in needof specialprotection.At the
sametime, the Court reiteratedthat the currentsituationin Italy for asylumseekersouldin no way be comparedo the
situationin Greeceat the time of the judgmentin M.S.S.v. Belgiumand Greece(21 January2011,30696/09),and the
structureand overall situationof receptionarrangementsn Italy could notin themselvesct asa bar to all transfersof
asylum seekers to Italy.

As regardsthe applicantOsndividual circumstancesthe Court noted that he had deliberatelysoughtto misleadthe
Italian authoritiesby telling that hewasan adultin order to preventhis separationfrom thosewith whomhehadarrived
in Italy. Whereaghe authoritieswereentitledto rely on suchinformationgivenby claimantsthemselvesnlesstherewas
a flagrant disparity, the applicantwasin any eventto be consideredan adult asylumseekeupontransferto Italy, asthe
validity of this residencepermit had expired and he would haveto submita fresh asylumrequestthere. Unlike the
applicantsin the Tarakhelcase,the applicantwasan able youngmanwith no dependentsBearingin mind how he had
beentreated by the Italian authorities,the applicant had not establishedthat his future prospectswhethermaterial,
physicalor psychological,disclosea sufficientlyreal and imminentrisk of hardship severeenoughto fall within the
scope of art. 3. The complaint was therefore rejected as manifestly ill-founded.

ECtHR 30 June 2015, 39350, A.S.vCH CE:ECHR:2015:0630JUD003935(
no violation of ECHR: 3

The applicant Syrian asylum seekerhad entered Switzerlandfrom Italy, and the Italian authorities had accepteda
requestthat he be takenback underthe Dublin Regulation.However,the applicantappealedagainsttransferto Italy,
arguing that he had beendiagnosedwith severepost-traumaticstressdisorderas a result of persecutiorand torture in
Syria.

The ECtHR distinguishedthe presentcasefrom the judgmentin Tarakhelv. Switzerland(GC of 4 November2014,
29217/12) noting that the applicantwas not at presentcritically ill. The Court consideredhat therewasno indication
that he, if returnedto Italy, would not receiveappropriate psychologicakreatmentand would not haveaccesso anti-
depressantsof the kind he was currently receiving. Therefore, the case did not disclose such very exceptiona
circumstancess would be requiredfor consideringthe removalto be in violation of art. 3. The Court further rejectec
the applicantOslaim that his transferto Italy would violate art. 8 by severinghis relationshipwith his sistersliving in
Switzerland.
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ECtHR 17 Nov. 2015, 54000/ A.T.H. v NL CE:ECHR:2015:1117JUD005400(
no violation of ECHR: 3

Theapplicantwasan Eritrean asylumseekercomplainingthat her transferto Italy underthe Dublin Regulationwould
violatearts. 2 and 3. Shehada minor daughterand had previouslybeengrantedsubsidiaryprotectionin Italy, butdueto
destitutionand lack of material assistanceshe had left for the Netherlandswhere she had beendiagnosedwith HIV.
Given that the validity of her Italian residencepermit had expired,the Court observedthat the applicant was to be
consideredas an asylumseekerupon return to Italy. Reiteratingits findings in Tarakhelv. Switzerland(GC of 4
November2014,29217/12),and again referring to the Italian circular letter of 8 June2015,the Court also quoteda
previousletter from the Italian Ministry of Interior assuringthat this family group would be accommodatedh a mannel
adapted to the child®s age and detailing a reception project regarding the transfer of the applicant and her chilc
Further noting that the applicanthad not providedany detailedinformationabouther current stateof health,treatmen
or whethertransfer to Italy would have consequence®r her health, and that the Italian authorities had duly beer
informedabouther individual circumstancesthe Court did not find it establishedhat shewould haveno accesdo the
treatmentrequired.In thelight of thesefacts,the Court did notfind it demonstratedhat her future prospectsif returnec
to Italy with her child, weredisclosinga sufficientlyreal and imminentrisk of hardshipsevereenoughto fall within the
scopeof art. 3. TheCourt alsofoundno basison whichit could be assumedhat the applicantwould not haveaccesgo
the available resources in Italy for an asylum seeking single mother with a minor child.

ECtHR 30 May 2017, 79480/ E.T.and N.T. v. CH CE:ECHR:2017:0530JUD007948(
no violation of ECHR: 3
Also v. Italy

Theapplicantswerean Eritrean womanand her son. Thewomanhad beenrecognisedas a refugeein Italy in 2007,but
dueto unemploymenrdndlack of housingmovedon to Switzerlandn 2009.Here shegavebirth to her son,andtheywere
bothremovedo Italy. Having appliedfor asylumin Norway,theywerereturnedto Italy in 2011,and later that year she
again traveled to Switzerland where her asylum request was dismissed in 2013.

The applicant complainedthat she would be subjectedto inhumanand degradingtreatmentif returnedto Italy. The
Court, however,referred to a note from the Italian Ministry of the Interior, confirming that the applicantswould be
accommodateds a single-parenfamily in a receptionfacility belongingto the SPRARetwork,and to the entitlement:
for recognisedefugeeainderltalian domestidaw. It foundthat the applicantshad not demonstratedhat their prospect:
on return to ltaly, whetherfrom a material, physical or psychologicalperspectivediscloseda sufficiently real and
imminentrisk of hardship severeenoughto fall within the scopeof art. 3. The complaintwas thereforerejectedas
manifestly ill-founded.

ECtHR 15 May 2018, 67981/ H. a.o. v. SWI CE:ECHR:2018:0515JUD0067981
no violation of ECHR: 3

Application under ECHR art. 3 concerningDublin transferto Italy rejected.The applicantswere an asylumseeking
family from the Central African Republicwhomthe Swissauthoritieshad decidedto transferto Italy underthe Dublin |1l
Regulation.The motherhad beendiagnosedwith HIV for which shereceivedmedication,and her new-bornchild was
providedwith HIV prophylactics While the Italian authoritieshad confirmedthe transferand the plan to accommodat
the applicantsin a family unit in a SPRARcentrein accordancewith the circular letter of 8 June2015,the applicants
requestedindividual and specific assurancesrom the Italian authorities concerningtheir receptionin a mannei
appropriate to the childrenOs age and consonant with the specific health conditions.

Referringto its case-lawsubsequento the judgmentin Tarakhelv. Switzerland GC of 4 Novembe2014,29217/12)the
Court held that althoughsuchassurancesvere not alwayscompliedwith in practice, there was no indication that the
Italian authoritieswould fail to honour their assuranceto accommodatehe applicantsin a SPRARreceptioncentre
designedor familieswith minor children. The Court further observedhat the motherOkealthwas stable,and that the
Swissauthoritieswould give her a sufficientquantity of medicationand that the Italian authoritieshad beeninformec
about her state of health and medication needsand confirmed the availability of the necessarytreatmentand
examinations of her and the child. Thus, the application under art. 3 was considered manifestly ill-founded.

ECtHR 15 Oct. 2024, 13337/ H.T. v DE CE:ECHR:2024:1015JUD0013337
violation of ECHR: 3
Case also against Greece

Violation of art. 3 in its proceduralaspectoy GermanyOmmediateremovalof a Syrianasylumseeketo Greeceundera
bilateral administrativearrangementTherehad beena lack of individualisedrisk assessmerfiy the Germanauthorities
and no individual assurance.The applicantOsletentionconditionsin Greececonstituteda violation of art. 3 in its
substantive aspect.
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ECtHR 3 Nov. 2015, 21459/

. J.A.a.0.vNL
no violation of ECHR: 3
Theapplicationconcernedransferof an Iranian womanand her two daughtersporn in 1996and 1998, to Italy under
the Dublin RegulationTheycomplainedhat thetransferwouldbe contraryto art. 3, dueto badliving conditionsin Italy
as well as the mental health condition of the mother and the interests of her children.
The ECtHR reiteratedits findingsin Tarakhelv. Switzerland(GC of 4 November2014,29217/12)and considerecthe
applicants@ituationas a singlemotherwith two daughtersof 16 and 18 yearsof ageas oneof the relevantfactorsto be
taken into account under art. 3. B
The Court notedthat the Italian authoritieshad beenduly informedaboutthe applicants@amily situationaswell asthe
fact that the motherwould be escortedin order to avertthe risk of suicide.It further noteda circular letter of 8 June
2015 from the Dublin Unit of the Italian Ministry of Interior accordingto which families with small children upon
transferwould be placedin 161 earmarkedplacesin 29 specificSPRARorojects.The Court did not find it demonstrate
that the applicantswould be unableto benefitfrom sucha placeuponarrival in Italy. Theapplicantswerefurther held
not to havedemonstratedhat their future prospectsijf returnedto Italy as a family, were disclosinga sufficientlyreal
and imminent risk of hardship severe enough to fall within the scope of art. 3.

CE:ECHR:2015:1103JUD002145¢

ECtHR 2 June 2015, 7149/ K.O0.J. v NL CE:ECHR:2015:0602JUD000714¢
no violation of ECHR: 3

Theapplicationconcernedransferof an asylumseeketto Italy underthe Dublin Regulation As shehad beengrantedan
asylum-based residence permit, the Court decided to strike the application out of the list of cases.

ECtHR 2 Dec. 2008, 32733/ K.R.S. v UK CE:ECHR:2008:1202JUD003273:
no violation of ECHR: 3+13

Basedon the principle of intra-communitytrust, it mustbe presumedhat a MSwill complywith its obligations.In order
to reversethat presumptiorthe applicantmustdemonstratén concretothat thereis a real risk of his beingsubjectedo
treatment contrary to Article 3 of the Convention in the country to which he is being removed.

ECtHR 13 Dec. 2011, 15297/ Kanagaratnam v. BEL CE:ECHR:2011:1213JUD0015297
violation of ECHR: 3+5

The applicantsb a motherand her three children B are Sri Lankan nationals of Tamil origin. In January 2009 the
mother,accompaniedy her children, arrived at the Belgianborder and applied for asylumand subsidiaryprotection
TheBelgianauthoritiesdecidedto refusethementry andreturn them,on the groundthat the motherwasin possessioof
a false passport.Thesameday, the Aliens Office decidedto placethe family in a closedtransit centrefor illegal aliens,
pendingprocessingf their asylumapplication. Thefamily subsequentlappliedto the courtsto be released put without
successin February 2009 the authoritiesrefusedthe applicantsasylumand subsidiaryprotectionon the ground that
someof the mother'sstatementgoncerningthe risk in Sri Lankalackedcredibility. After having beeninformedof the
decisionto return themto Congo,thefirst applicantsoughta temporarymeasurefearing that shewould be subjectedo
inhuman treatment were she to be returned to Congo and, subsequently, to Sri Lanka.

On 20 March 2009 the ECtHR decidedto suspendhe familyOgeturn until 20 April 2009, which, after the family®
refusal to board the plane, was extendedby one month. The family remainedin detentionpendingtheir return, in
accordancewith national legislation. The Aliens Office again decidedto refusethe family entry into Belgiumand to
return themto Congo and the familyOgletentionin the closed centre was extended After having again applied for
release the family wasfinally releasedfollowing a decisionof the Aliens Office takenon 4 May 2009, after a seconc
asylumapplicationhad beenmadeon 23 March 2009 and was under consideration Having regard to the fact that the
applicantshad beenreleasedand that they could not be removedpendingthe outcomeof their asylumapplication, the
temporarymeasuresuspendingheir removalwaslifted on 18 May 2009.1n Septembe2009the motherandher children
were granted refugee status.

ECtHR 21 Jan. 2011, 30696/ M.S.S. v BE CE:ECHR:2011:0121JUD003069¢
violation of ECHR: 3+13

A deporting Stateis responsibleunderart. 3 ECHR for the foreseeableconsequencesf the deportationof an asylurr
seekerto another EU MS, evenif the deportationis being decidedin accordancewith the Dublin Regulation;the
responsibilityof the deportingStatecomprisesot only therisk of indirect refoulemenby way of further deportationto
risk of ill-treatmentin the countryof origin, but alsothe conditionsin thereceivingMSif it is foreseeablehattheasylun
seeker may there be exposed to treatment contrary to Art. 3.

ECtHR 21 Jan. 2011, 30696/ M.S.S. v BE CE:ECHR:2011:0121JUD003069¢
violation of ECHR: 3+13

A deporting Stateis responsibleunderart. 3 ECHR for the foreseeableconsequencesf the deportationof an asylurr
seekerto another EU MS, evenif the deportationis being decidedin accordancewith the Dublin Regulation;the
responsibilityof the deportingStatecomprisesnot only the risk of indirect refoulementy way of further deportationto
risk of ill-treatmentin the countryof origin, but alsothe conditionsin thereceivingMSif it is foreseeablehatthe asylun
seeker may there be exposed to treatment contrary to Art. 3.
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! ECtHR 21 Jan. 2011, 30696/ M.S.S. v BE CE:ECHR:2011:0121JUD003069¢

* violation of ECHR: 3+13

* A deporting Stateis responsibleunderart. 3 ECHR for the foreseeableconsequencesf the deportationof an asylurr
seekerto another EU MS, evenif the deportationis being decidedin accordancewith the Dublin Regulation;the
responsibilityof the deportingStatecomprisesnot only the risk of indirect refoulementy way of further deportationto
risk of ill-treatmentin the countryof origin, but alsothe conditionsin thereceivingMSif it is foreseeablehat the asylun
seeker may there be exposed to treatment contrary to Art. 3.

! ECtHR 23 Mar. 2021, 46595/ M.T. v NL CE:ECHR:2021:0323JUD004659%
AG 23 Mar. 202:
* interpr. of ECHR: 3

* The application concernsan Eritrean family consistingof a single, widowed,mother (the applicant) and two children
aged6 and (almost)4. TheapplicantOasylumapplicationwasnot takenup for consideratiorby the Dutch authoritiesas
it wasfoundthat the Italian authoritieswere responsiblefor the processingof that application pursuantto the Dublin
Regulation It was held that the entry into force of the newItalian Law (No. 132/2018the so-called OSalviniDecreeQ
did not lead to the conclusionthat the asylumproceedingsand receptionconditionsin Italy were affectedby suck
systemic shortcomings that reliance could no longer be placed on the principle of mutual interstate trust.

! ECtHR 2 Apr. 2013, 27725/1 Mohammed Hussein v NL CE:ECHR:2013:0402JUD002772¢
* no violation of ECHR: 3+13

* Thecaseconcernghe pendingreturn of a Somaliasylumseekerand her two childrenfrom the Netherlandgo Italy under
the Dublin Regulation.It is markedby discrepanciesn issuesof central importancebetweenthe applicantOsnitial
complaintthat shehad not beenenabledto apply for asylumin Italy, had not beenprovidedwith receptionfacilities for
asylumseekersandhadbeenforcedto live on the streetsin Italy, and her subsequerinformationto the ECtHR.Thus,in
her responseo the facts submittedby the Italian Governmento the ECtHR sheadmittedthat shehad beengranteda
residencepermit for subsidiaryprotectionin Italy, and that shehad beenprovidedwith receptionfacilities, including
medical care, during her stay in Italy.

Upholdingits generalprinciples of interpretationof ECHRart. 3, the Court reiteratedthat the merefact of return to a
countrywhereoneOsconomigositionwill be worsethanin the expellingStateis not sufficientto meetthe thresholdof
ill-treatment proscribedby art. 3. Alienssubjectto expulsioncannotin principle claim any right to remainin order to
continueto benefitfrom medical,social or otherformsof assistancerovidedby the expellingState absentexceptionally
compelling humanitarian grounds against removal.

Whilethe generalsituationandliving conditionsin Italy of asylumseekersacceptedefugeesand other personggrantec
residencefor international protection may disclosesomeshortcomingsthe Court held that it had not beenshownto
disclosea systemicfailure to provide supportor facilities catering for asylumseekersas membersof a particularly
vulnerablegroupaswasthe casein M.S.Sv. Belgiumand Greece(21 January2011,30696/09) The Court further notec
that the applicantOsequestfor protectionin Italy had beenprocessedvithin five months that accommodatiomad beer
madeavailableto her along with accesgo health care and other facilities, and that shehad beengranteda residenct
permitentitling her to a travel documentto work, and to benefitfrom the generalschemedor social assistancehealth
care,socialhousingand educationunderltalian law. Asthe applicanthadfailed to showthat sheandher childrenwould
not benefitfrom the samesupportagain if returnedto Italy, her complaintsunder ECHR art. 3 againstltaly and the
Netherlands were considered manifestly ill-founded, and therefore inadmissible.

! ECtHR 14 Mar. 2017, 5888/ Mucalim v NL CE:ECHR:2017:0314JUD000588¢

* no violation of ECHR: 3

* The applicant Somali asylumseekerhad complainedthat he would be subjectedto inhumandetentionconditionsif
returnedto Malta underthe Dublin Regulationandto the perils of war if senton from Malta to Somalia.Asit appearec
thatthe applicanthad beengrantedsubsidiaryprotectionin Malta, therisk of refoulemento Somaliawasfoundto have
beenremoved For the samereason,the Court consideredany disputeaboutthe conditionsof detentionin immigration
context to be moot.
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ECtHR 28 June 2016, 15636 N.A. a.0. v DK CE:ECHR:2016:0628JUD001563¢
no violation of ECHR: 3

The Danishasylumauthoritieshad decidedto transferan asylumseekingSomaliwomanand her two children, born in
2014 and 2015, to Italy. The decisionhad beentakenwithout having obtainedin advancean individual guaranteein
accordancewith the criteria setoutin Tarakhelv. SwitzerlandGC of 4 Novembei2014,29217/12),and with reference
to thecircular letter of 8 June2015from the Dublin Unit of the Italian Ministry of Interior settingout the newpolicy on
transfersto Italy of familieswith smallchildren, earmarkinga total of 161 placesin centresunderthe SPRARsystenfor
such families.

TheCourtacceptedhatfor efficiencyreasongheltalian authoritiescannotbe expectedo keepopenandunoccupiedor
an extendederiod of time placesin specificreceptionand accommodatiorentresreservedor asylumseekerawaiting
transferto Italy andthat, for this reason,oncea guaranteeof placemenin a receptioncentrehasbeenreceivedby the
MemberStaterequestingransfer,the transfershouldtake place as quickly as practically possible. The Court notedthat
the transfer decision was basedon the circular letter of 8 June 2015 and ItalyOssubsequentissuranceson the
appropriate standard of its reception capacity at a meetingof the EU Dublin Contact Committee.It was thus a
prerequisitefor the applicants@emovalto Italy that theywould be accommodateth oneof the said receptionfacilities
earmarkedfor families with minor children, that thosefacilities satisfiedthe requirementsof suitableaccommodatio
that could be inferred from Tarakheland that the Italian governmenwould be notified of the applicantsGarticular
needs before the removal.

Againstthis backgroundthe Court did not find that the applicanthad demonstratedhat her future prospectsif returnec
to Italy with her children, whetherfrom a material, physicalor psychologicalperspectivediscloseda sufficientlyreal
and imminent risk of hardship severe enough to fall within the scope of art. 3.

ECtHR 7 July 2015, 50165/ T.A.a.0.vCH CE:ECHR:2015:0707JUD005016&
no violation of Switzerland: 3

Theapplicationconcernedransferof asylumseekergo Italy underthe Dublin Regulation As the Swissauthoritieshad
decided to examine the applications themselves, the Court decided to strike the application out of the list of cas

ECtHR 7 Mar. 2000, 43844/ T.I.vUK CE:ECHR:2000:0307JUD004384¢
no violation of ECHR: 3+13

The Court considerecthat indirect removalto an intermediarycountry, which was also a Contracting Party, left the
responsibilityof the transferring Stateintact. Subsequentlythe transferring Statewas required not to deporta persor
wheresubstantialgroundshad beenshownfor believingthat the personin questionjf expelledwouldfacea real risk of
beingsubjectedo treatmentcontraryto Art 3 in the receivingcountry.In this casethe Court consideredhat therewas
no reasonto believethat Germanywould havefailed to honourits obligationsunderArt 3 of the Conventiorand protect
the applicantfrom removalto Sri Lankaif he submitteccredibleargumentsdemonstratinghat he riskedill-treatmentin
that country.

ECtHR (GC) 4 Nov. 2014, 29217/ Tarakhel v CH CE:ECHR:2014:1104JUD0029217
violation of ECHR: 3+13

Theapplicantswere an Afghanfamily with six minor children who had entereditaly and appliedfor asylum.Here they
had beentransferredto a reception centre where they consideredthe conditions poor, particularly due to lack of
appropriate sanitation facilities, lack of privacy and a climate of violence.Having travelled on to Switzerland,their
transferunderthe Dublin Regulationwastacitly acceptedy Italy, andtheycomplainedo the Court that suchtransferto
Italy in the absence of individual guarantees would be in violation of the ECHR.

Whilethe overall situationof the Italian receptionsystentouldnotactasa bar to all transfersof asylumseekergo Italy,
the ECtHRnotedthe insufficientcapacityof thereceptionsystenfor asylumseekersn Italy, causingtherisk of beingleft
without accommodatioror accommodatedn overcrowdedfacilities without any privacy, or evenin insalubriousor
violent conditions.In this connectionthe court did not apply the OsystemitilureCtestintroducedin somedecisionsin
2013.The Court reiteratedthat asylumseekersas a particularly underprivilegedand vulnerablegroup require specia
protectionunderart. 3, and emphasisedhat this requirementis particularly importantwhenthe personsconcernedare
children, in view of the specificneedsand extremevulnerability of children seekingasylum.This appliesevenwhenthe
children seekingasylumare accompaniedy their parents.Receptiorconditionsfor children mustthereforebe adaptec
to their agein order to ensurethat thoseconditionsdo not createa situation of stressand anxiety with particularly
traumatic consequencess the conditionswould otherwiseattain the thresholdof severityrequiredto comewithin the
scopeof art. 3. Although certain indications had been given from the Italian authorities about the prospective
accommodatiomf the applicantsupontransferto Italy underthe Dublin Regulationthe Court held that, in the absenc:
of detailed and reliable information concerning the specific facility, the physical reception conditions and the
preservationof the family unit, the Swissauthoritiesdid not possessufficientassuranceshat the applicantswould be
taken charge of in a manner adapted to the age of the children.

ECtHR 5 May 2022, 48062/: V.A.a.0.vIT CE:ECHR:2022:0505JUD0048062
no violation of ECHR: 3
inadmissible

The applicantscomplainedthat their transfer from the Netherlandsto Italy underthe Dublin Regulationwould be in
breachof Art. 3 of the Conventionbecauseof a lack of accesdo rights as beneficiariesof internationalprotection.The
Dutch Governmentnformedthe Court that the deadlinefor the transfer of the applicantsto Italy had expired, that
therefore the applicants® request for international protection would be considered in the Dutch asylum procedu
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5.3.4 CtAT Views on Responsibility Sharing

CtAT 3 Aug. 2018, CAT/C/64/DI/742/20: AN.v CH
* violation of CAT: 3
* It is the first timethe Committegules on the specificcontentof a torture victimOsight to rehabilitationin the contextof

Dublin expulsionproceedingsfinding violations of Articles 3, 14 and 16. The expulsionof an Eritrean national by
Switzerlando Italy underthe Dublin Regulationwould violate the CAT by deprivinghim of the necessaryonditionsfor
his rehabilitation as a torture survivor. In its decision,the Committeefound that the Swissauthorities had Ofailedto
sufficiently and individually assesshe complainantOpersonalexperienceas a victim of torture and the foreseeabl
consequencesf forcibly returning him to Italy (par. 8.8).0The Committeealso recalls (par. 8.9) that accordingto
GeneralCommeng, the obligationto preventill-treatmentoverlapswith andis largely congruentwith the obligationto
prevent torture and that, in practice, the definitional threshold between ill-treatment and torture is often not cleau

CtAT 6 Dec. 2018, CAT/C/65/D/758/20 Harun v CH

* violation of CAT: 3+14+16

* Thetransferby Switzerlandof an Ethiopiannationalunderthe Dublin Regulationto Italy, wouldviolate art. 3 CAT. Mr.
Harun livedin Italy for threeyearsandthenwentto Norway,wherehereceivedntensivemedicalcareimmediatelyafter
his arrival dueto his poor health. Switzerlandecognizeghe seriousnessf the healthproblems documentedy various
medicalreports. Thecomplainantstatesthat becauseof the lack of shelterand medicaland psychiatricspecialisthelpin
Italy, it will beimpossiblefor him to be rehabilitatedas a torture victim (cf. CAT 3 August2018,CAT/C/64/D/742/201¢
A.N.v. Swi). Switzerlanddid not at any time take into accountthat Italy had already givenguaranteeso Norway and
that no measurevastakento ensurethat mr. Harun, asa torture victim, would haveaccesdo rehabilitation facilities. In
light of this, Switzerlanddid not examinein an individual and sufficientlyprofoundway the personalexperienceof the
complainant as a victim of torture and the foreseeable consequences of his forced return to Italy.

CtAT 7 Dec. 2018, CAT/C/65/D/811/20 M.G. v CH
* violation of CAT: 3+16
* Effective remedy. Expulsionto Eritrea would constitute a breach of Art. 3 CAT. There are inconsistenciesand

contradictionsin the statement®f the applicant,but he hasnot receivedegal assistanceHe hasalso not beenheardin
his mothertonguedespitehis explicit request.The Swissauthoritiesbasedtheir reasoningalso on the absenceof the
authenticityof the documentsubmittedwithout taking measurego verify authenticity.Moreover,the condition of the
(high) legal costs,while the applicantwasin a precariousfinancial situation, hasdeprivedhim of the opportunityto go
to court to have his appeal examined.In this case (also with a view to the report of 25 June 2018 by the Specia
Rapporteuron the humanrights situationin Eritrea), the absenceof an effective jndependenand unbiasednvestigatior
of the decision to expel the applicant constitutes a violation of the obligation under art. 3 CAT.

CtAT 9 May 2024, CAT/C/79/D/1096/20: N.A. v CH

* no violation of CAT: 3

* An Afghannational fleesvia Iran and Turkye,to Romania,where he appliesfor asylum.He had to stayin a metal
containerwithout a bed, furniture or toilet, and he is severelybeaten.Subsequentiie wastakento a receptioncentre
wherehewasthreatenedvith expulsionto Serbia.A.N.traveledto Italy andto Switzerlandvherehe appliedfor asylum
SwitzerlandrequestsRomaniato take A.N. backunderthe Dublin Il regulation,which RomaniaacceptsTheargumen
that the expulsionto Romaniawould violate art 3 CAT becauseRomaniahas systemicdeficienciesin its asylumand
reception system is not accepted by Swiss courts.
TheCtAT refersa.o. to the adoptedview of the HumanRightsCommitteeof the ICCPRin Jasinv Denmark(2360/2014
in a similar caseregardinga Dublin transfer,andto ECtHR21 Jan2011,in M.S.Sv Belgiumand Greeceln its viewin
this case the CtAT statesthat thereis not sufficientevidenceprovidedby the complainantin supportof his allegationsof
torture and ill-treatment by the Romanian police.

5.3.5 CtRC Views on Responsibility Sharing

! CtRC 4 Feb. 2021, CRC/C/86/D/83/2( R.H.M. v DK
* violation of CRC: 3+19

* Theauthoris a Somalimotherwho submitsa complainton behalfof her daughterwho wasborn in Denmarkin March
2016.Themotherhad enteredDenmarkin 2013,appliedfor asylum,andwasgranteda residencepermit. Shegavebirth
to 2 childrenin Denmarkwho were both granteda residencepermit. In 2018,the Danishauthoritiesdecidedto revoke
her and her childrenOsesidencepermit. Shefiled on behalf of her daughtera new asylumapplication statingthat she
feared for genital mutilation of her daughter if returned to Somalia.

The CtRCrecallsthat the Committeeon the Elimination of DiscriminationagainstWomenand the CtRCboth concludec
in GeneralCommentl8 that femalegenital mutilation may havevariousimmediateor long-termhealth consequence
The Committeegsecommendhat the legislation and policies relating to immigration and asylumshouldrecognizethe
risk of being subjectedo harmful practicesor being persecuteds a result of suchpracticesas a groundfor granting
asylum.

Althoughthe practice of femalegenital mutilation appearsto have declinedin Somalia,the practice is still deeply
engrained in Somali society.

The Committeethereforeconcludesthat Denmarkfailed to considerthe bestinterestsof the child whenassessinghe
allegedrisk of the authorOslaughterbeing subjectedto femalegenital mutilation if deportedto Somaliaand to take
proper safeguards to ensure the childOs well-being upon return.
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! CtRC 28 Sep. 2020, CRC/C/85/D/56/2( V.A.v CH
* violation of CRC: 3+12

* Thecomplainantis an an Azerbaijaninational born in 1986. Shesubmitsthe communicatioron behalfof her two sons

both Azerbaijaninationals.Sheand her husbandare journalists and ownersof a newspaperin March 2017 theyfled
Azerbaijanwith their sonsasthe situationfacing oppositionjournalistsin Azerbaijanwasbecomingncreasinglycritical
andthelife of the authorOfiusbandwasseriouslyin danger.Thefamily appliedfor asylumin Kreuzlingen Switzerland
Theyweretransferredto a guesthousén Bellinzona.ln the absenceof interpreters,their communicatiorwith officials
wasalmostnon-existentHowever the family receivedthe supportof threelocal NGOs.The accommodatiorronditions
andthe linguistic isolation had repercussion®n the mentaland physicalwell-beingof the family membersdepression
and domesticviolence.In November2017, following a seven-monttwait for the secondasylumhearing, the family
reluctantly agreedto withdraw its asylumclaim and to be voluntarily repatriated. Sincethe authorOgather-in-law had
bribed the Azerbaijani police to ensure that his son would not be incarcerated on return. Thus the family left Sw
However the husbandvasarrestedin 2018andimprisoned.Shewasadvisedto leave- again- the countrywith her two
children. The smugglerhad obtainedltalian visa for Switzerland.So,the mothertravelled on thesevisato Switzerlanc
and immediatelyapplied for asylum.Basedon the Italian origin of the visa the Swissauthorities claimed (under the
Dublin Regulation)that the family had to be transferredto Italy. This causedpanic attacksas a result of which the
removalfrom Switzerlando Italy could not be carried out. The police abandonedhe author and her childrenat Zurich
airport, with no money, and told them to Omake their own way backO.
As the authoritiesdid not take into considerationthe trauma experiencedy the children, including twice fleeing their
countryof origin, onceby passingthrougha third country,oncereturningto their countryof birth, and anotherattemp
underverytraumaticconditions,the Committeds of the view that the national authoritieshavenot shownduediligence
in assessing the best interests of the children.

5.3.6 HRC Views on Responsibility Sharing

HRC 13 July 2018, ICCPR/C/123/D/2575/2( Bayush A. Araya v DK
* violation of ICCPR: 7

* TheEritrean applicantwasgrantedsubsidiaryprotectionin Italy. After receivingher residencepermit,shehadto live in
extremely precarious and insecure conditions for several years. The residencepermit expired after three years
Subsequentlyshe movedto Denmarkwhere her baby was born, and applied again for asylum.This experienceis
unfortunatelycomparableo that of othercaseghatthe Committeehashadto consider.Theauthorwouldbe particularly
vulnerableif shewereto return to Italy asa singlemotherof a small child bornin Denmark,with real and foreseeabl:
risks to their healthand lives and without beingable to rely on the protectionof the Italian authorities. The Committet
considersthat the removal of the author and her son to Italy in her particular circumstancesand without the
aforementioned assurances would amount to a violation of article 7 of the Covenant by the State party.

HRC 7 Nov. 2017, ICCPR/C/121/D/2770/2( O.A. v DK
* violation of ICCPR: 7+24

* Thecaseconcerned Syriannationalwho appliedfor asylumin Greecein 2015and who becaméhomelessndlived on
the streetsfor abouttwo monthsafter seekingsupportfrom the Greekauthoritieswithout successThe HumanRights
Committeenoted that several reports indicate that people granted refugeestatusin Greeceare not provided with
accommodatioy thelocal authorities.In particular, it tookinto accountreportssuchasthe UNHCRRecommendatiol
for Greecein 2017accordingto whichthe treatmentof certain categorieof vulnerablepersonssuchasunaccompanie
minors, is inadequateFinally, the Committeeconsideredhat the applicantOsconsistenciesvith regardto his agedid
notexempDenmarkfrom taking other reasonablemeasureso removedoubtsconcerninghis ageand his right to obtain
the specialmeasure®f protectionthat would havebeenavailablefor a minor, including takinginto accountinformation
regardingthe conditionsof receptionof migrantminorsin Greece Therefore,jt foundthatthe applicantOdeportationto
Greecewithouttaking suchspecialmeasuresind reviewingthe applicantOslaim, wouldviolate his rights underArticles
7 and 24 ICCPR.

HRC 15 Dec. 2016, ICCPR/C/118/D/2608/2! R.A.A. & M. v DK
* violation of ICCPR: 7

* Authorsof the complaintare a Syriancouple.Theauthorsallegethat their deportation(underDublin) from Denmarkto
Bulgaria will putthemat risk of inhumanand degrading treatment, as theywould facehomelessnessdgstitution,lack
of access to health care and to personal safety.

The Committee considers, however, that the State partyOsconclusion did not adequatelytake into accountthe
information provided by the authors, based on their own personal experiencethat, despite being granted a
residence permit in Bulgaria, they facedintolerable living conditions there. In that connection,the Committet
notesthat the Stateparty doesnot explain how, in case of a return to Bulgaria, the residence permits would
protect them, in particular as regards the accessto the medical treatmentsthatthe maleauthorneedsandfrom
the hardshipand destitutionwhichtheyhavealreadyexperiencedn Bulgaria, and would nowalso affecttheir baby.The
Human Rights Committeeconsiders that, in these particular circumstancesthe removalfrom Denmarkof the
authors and their child to Bulgaria, without proper assurances, would amount to a violation of article 7 ICCPF
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HRC 22 July 2015, ICCPR/C/114/D/2360/2( Warda Osman Jasin v DK
* violation of ICCPR: 7

* Author of the complaintis a single Somalimotherwith three small children. The author allegesthat their deportatior
(under Dublin) from Denmarkto Italy will put themat risk of inhumanand degrading treatment.The Committes
recalls that Statesparties needto givesufficient weightto thereal andpersonalrisk a personmightfaceif deported
The Stateparty hasfailed to devotesufficientanalysisto the personalexperienceandto the foreseeableconsequence
of her forcible return to Italy, and has failed to considerseekingrom Italy a properassurancehatthe authorand
her three minor children would be receivedin conditionscompatiblewith their statusas asylumseekersentitled to
temporaryprotection and therequirementsof article 7 of the Covenant,by requestingfrom Italy to undertakethat:
(i) theauthorandher childrenOsesidencepermitswould be renewedandthat theywould not be deportedrom Italy; and
(i) that they would be receivedin Italy in conditionsadaptedto their age and vulnerablestatus,which would enable
them to remain in Italy.

The HumanRightsCommitteds of the viewthat the deportationfrom Denmarkof the Somaliwomanandher childrento
Italy would violate their rights under article 7 ICCPR.

HRC 22 July 2015, ICCPR/C/114/D/2360/2( Warda Osman Jasin v DK
* violation of ICCPR: 7

* Author of the complaintis a single Somalimotherwith three small children. The author allegesthat their deportatior
(under Dublin) from Denmarkto Italy will put themat risk of inhumanand degrading treatment.The Committet
recalls that Statesparties needto givesufficient weightto thereal andpersonalrisk a personmightfaceif deported
The Stateparty hasfailed to devotesufficientanalysisto the personalexperienceandto the foreseeableconsequence
of her forcible return to Italy, and has failed to considerseekingrom Italy a properassurancehatthe authorand
her three minor children would be receivedin conditionscompatiblewith their statusas asylumseekersentitled to
temporaryprotection and therequirementsof article 7 of the Covenant,by requestingfrom Italy to undertakethat:
(i) theauthorandher childrenOgesidencepermitswouldbe renewedandthat theywould not be deportedirom Italy; and
(i) that they would be receivedin Italy in conditionsadaptedto their age and vulnerablestatus,which would enable
them to remain in Italy.

The HumanRightsCommittees of the viewthat the deportationfrom Denmarkof the Somaliwomanandher childrento
Italy would violate their rights under article 7 ICCPR.
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