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Editorial

Welcometo thefourth issue ofNEFISin 2019
In this issue we would like to draw yout attention to the following.

Residence and Sufficient resources

In Bajratari (CJEU2 Oct.2019,C-93/18)the CJEU ruledthata minor Union citizen canhavesufficientresourcegwithin the
meaningof Art. 7(1)(b) Citizens Directive) evenif theseresourcesare derived from an income obtainedfrom unlawful
employmenbf his father. This judgmentimplies thatthe focusof Osufficientesourcesis on the quantity,i.e. sufficientnotto
becomean unreasonabldurdenon the host-MemberStatesfinancial resourcesThe origin of theseresourcess irrelevant
Thus,thereis no obligationto makea distinction betweenlawful and unlawful employmentor the origin of theseresource:
Also, the qualificationof lawful or unlawful employmentasno bearingon the withdrawalor grantingof theright of residenc
in the context of the Citizens directive.

Equal treatment

In Krah (CJEU10 Oct. 2019,C-703/17)the Courtin Luxembourgruled on a caseon indirectdiscrimination.The questiorwas
whetherpreviousprofessionally-relevarperiodsof servicesof a memberof the teachingstaff of a universityin a MS canbe
recognizedf thesearenotworkedin thatMS but elsewheren the Union. The universityof Viennadecidednot to countthis
periodof experienceof morethan13yearsin full butlimited this periodto 4 years.The Courtruledthatsucha calculuswould
discriminate EU citizens and that such a national provision is precluded (Art. 45 TFEU).

In addition the Court madeit clear that such previousprofessionally-relevanperiodsof servicescould only be takeninto
accountf theseservicesareidenticalor equivalento the servicegperformed excludingperiodswhich canonly be qualified as
‘'useful' (Art. 7(1) Regulation 492/2011).

Pending cases on Equal treatment
The Court has been asked two new questions on equal treatment issues.

Thefirst case(C-535/19)is a Latvian case.The fist questionthat the Court hasbeenaskedto answerin this caseis whethe
publicly-fundedhealthcarecanbe regardedasbeingincludedin Osicknedsenefits®And if so,whethera MS canrefusesuct
benefitsto family membersof a Union Citizenwho do not, at thattime, haveworker status;in orderto avoid disproportionat
requestdor socialbenefitsto ensurehealthcare?The secondjuestionis whetherOlegalityf residence@ithin the meaningof
Art. 7(1)(b) of Directive 2004/38,shouldbe understoodasgiving a persona right of accesgo the social securitysystemanc
also as being capable of constituting a reason to exclude him from social security?

The secondcase(C-710/19)is a BelgianreferenceThe point of law thatthe Court hasbeenaskedto clarifying concernghe
position of jobseekersand the appreciationof new facts after a decisionto refuseor withdraw residentsrights has beet
adopted.

Thefirst questionis whetherArt. 45 TFEU requiresthe hostMemberState:(1) to allow jobseekersa reasonablgeriod of
time to acquaintthemselveswith potentially suitable employmentopportunitiesand to take the necessarystepsto obtair
employment2) to acceptthatthe time allowedfor seekingemploymenicannotin any circumstancebe lessthansix months
and(3) to permita jobseeketo staywithin its territory for the whole of that period,without requiringhim to provethathe has
a real chanceof obtainingemployment.This is essentiallyaskingfor clarification of the Court'sruling in CaseC-292/8¢
Antonissen

The secondquestionis whetherArtt. 15+31 of the CitizensDirective meanthat the nationalcourtsof the hostMembe
Stateare required,in the contextof an action for annulmentbroughtagainsta decisionrefusingto recognizea right of
residenceof morethanthreemonthsof an EU citizen, to haveregardto new factsand mattersarisingafter the decisionof the
nationalauthorities wheresuchfacts and mattersare capableof alteringthe situationof the personconcernedn sucha way
that it is no longer permissibleto restrict his right of residencein the host Member State?This is essentiallyasking for
clarification of the ruling in Joined cases C-482/01 and C-493@dnopoulos & Oliveri

Nijmegen December 2019, Carolus GrYtters, Sandra Mantu, Helen Oosterom-Staples & Paul Minderhoud.
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Adopted Measures

Relevant provisions concerning free movement of persons and EU citizenship are contained in the following measur
Art. 20, 21 and 45 of the TFEU, the Regulationon Free movementof workersand the Directive on EU citizensand theit
family members.

Treaty TFEU
Treaty on the Functioning of the Union
* 0J2006 L 105/1 into force 1 Dec. 2009
Regulation 492/2011 Free Movement of Workers
On freedom of movement for workers within the Union
* 0J2011L 141 into force 16 May 2011

* codifies Regulation 1612/68 due to amendments by
Council Regulation EEC 312/76,
Council Regulation EEC 2434/92 and
Art. 38(1) of Dir. 2004/38

Directive 2004/38 Citizens
Right of EU citizens and their family members to move and reside freely within the territory of the Member State
* 0J2004 L 158 impl. date 30 Apr. 2006

* amending Regulation (EEC) No 1612/68 and repealing

Directive 64/221/EEC,

Directive 68/360/EEC,

Directive 72/194/EEC,

Directive 73/148/EEC,

Directive 75/34/EEC,

Directive 75/35/EEC,

Directive 90/364/EEC,

Directive 90/365/EEC and

Directive 93/96/EEC

1 Exit and Entry

Cases on Exit and Entry
case law sorted in chronological orc

Dir. 2004/38 Reg. 492/2011 TFEU date
CJEU judgments
! CJEU C-169/18 Mahmood a.o. Art. 5 - - 10 Jan. 201
! CJEU C-202/13  Sean McCarthy  Art. 5+10+35 - - 18 Dec. 201.
! CJEU C-249/11 Byankov Art. 27 - - 4 Oct. 201
! CJEU C-430/10  Gaydarov Art. 4+27 - - 17 Nov. 201:
! CJEU C-434/10  Aladzhov Art. 4+27 - - 17 Nov. 201:
! CJEU C-33/07 Jipa Art. 18+27 Art. 20 - 19 July 200¢
CJEU pending cases
! CJEU C-454/19 Z.W. all Art. - -
! CJEU C-754/18  Ryan Air Art. 5(2)+20 - -

See further details on these casesina 7
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2. Residence

2 Residence

Cases on residence rights

case law sorted in chronological order

Dir. 2004/38 Reg. 492/2011 TFEU date
CJEU judgments
New ! CJEU C-93/18 Bajratari Art. 7(1)(b) - - 2 Oct. 201¢
! CJEU C-544/18  Dakneviciute - - Art. 49 19 Sep. 201
! CJEU C-483/17  Tarola Art. 7(1)(2)+7(3)(c) - - 11 Apr. 201¢
! CJEU C-618/16  Rafal Prefeta Art. 7(3) Art. 7(2) - 13 Sep. 201
! CJEU C-442/16  Gusa Art. 7(1)+7(3)+14(4) - - 20 Dec. 201
! CJEU C-133/15  Chavez-Vilchez - - Art. 20 10 May 2017
! CJEU C-165/14  Rendon Marin - - Art. 20+21 13 Sep. 201
! CJEU C-115/15  N.A. Art. 13(2) Art. 10 Art. 20+21 30 June 201
! CJEU C-308/14  Com. Art. 7+14(2)+24(2) - - 14 June 201
! CJEU C-67/14 Alimanovic Art. 14(4)+24(2) Art. 4 Art. 18+45 15 Sep. 201
! CJEU C-218/14  Kuldip Singh a.o.  Art. 7(1)(b)+13(2)(a) - - 26 July 201!
! CJEU C-333/13  Dano a.o. Art. 7(1)(b)+24(12) Art. 4 - 11 Nov. 201«
! CJEU C-244/13  Ogieriakhi Art. 16(2) - - 10 July 201«
! CJEU C-507/12  Saint Prix Art. 7(3) - Art. 45 19 June 201
! CJEU C-456/12 0. & B. Art. 3+6+7 - Art. 20+21 12 Mar. 201«
! CJEU C-457/12 S & G. Art. 3+6+7 - Art. 20+21 12 Mar. 201«
! CJEU C-378/12  Onuckwere Art. 16 - - 16 Jan. 201
! CJEU C-140/12  Brey Art. 7(1)(b) - - 19 Sep. 201
! CJEU C-45/12 Hadj Ahmed Art. 13(2)+14 Art. 10 Art. 18 13 June 201
! CJEU C-529/11  Alarape & Tijani - Art. 10 - 8 May 201z
! CJEU C-87/12 Ymeraga Art. 3(1) - Art. 20 8 May 201z
! CJEU C-356/11 O, S. & L. Art. 3(2) - Art. 20 6 Dec. 201:
! CJEU C-40/11 lida - - Art. 20 8 Nov. 201z
! CJEU C-147/11  Czop & Punakova Art. 16 Art. 10 - 6 Sep. 201
! CJEU C-424/10  Ziolkowski
& Szeja Art. 16 - - 21 Dec. 201
! CJEU C-325/09  Dias Art. 16 - - 21 July 201:
! CJEU C-434/09  Shirley McCarthy - - Art. 21 5 May 2011
! CJEU C-34/09 Ruiz Zambrano - - Art. 20 8 Mar. 2011
! CJEU C-162/09  Lassal Art. 16 - - 7 Oct. 201(
! CJEU C-310/08  Ibrahim - - - 23 Feb. 201
! CJEU C-480/08  Teixeira - Art. 10 - 23 Feb. 201
CJEU pending cases
! CJEU C-32/19 A.T. Art. 17(1)(a) - -
! CJEU C-836/18 R.H. - - Art. 20
EFTA judgments
! EFTA E-28/15 Jabbi Art. 7(1)(b)+7(2) - - 26 July 201¢
See further details on these cases ina 7
4 Newsletter on European Free Movement Issues — for Judges
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3: Equal Treatmer

3 Equal Treatment

Cases on equal treatment of EU citizens and workers

case law sorted in chronological orc

Dir. 2004/38 Reg. 492/2011 TFEU date
CJEU judgments
New! CJEU C-703/17 Krah - Art. 7(1) Art. 45 10 Oct. 201¢
! CJEU C-618/16  Rafal Prefeta Art. 7(3) Art. 7(2) - 13 Sep. 201
! CJEU C-20/16 Bechtel - - Art. 45 22 June 201
! CJEU C-541/15  Freitag - - Art. 18+21 8 June 201
! CJEU C-3/16 Aquino Art. 28 - Art. 267 15 Mar. 2017
! CJEU C-401/15 Depesme & Kerrou- Art. 7(2) Art. 45 15 Dec. 2011
! CJEU C-238/15 Branganea - Art. 7(2) - 14 Dec. 2011
! CJEU C-182/15  Petruhhin - - Art. 18+21 6 Sep. 201
! CJEU C-308/14 Com. Art. 7+14(2)+24(2) - - 14 June 201
! CJEU C-233/14 Com. Art. 24(2) - Art. 18+20 2 June 201
! CJEU C-299/14  Garcia-Nieto Art. 24(2) - - 25 Feh. 201
! CJEU C-359/13  Delvigne - - Art. 20(2)(b) 6 Oct. 201t
! CJEU C-67/14 Alimanovic Art. 14(4)+24(2) Art. 4 Art. 18+45 15 Sep. 201
! CJEU C-359/13  Martens - - Art. 20+21 26 Feb. 201
! CJEU C-317/14 Com. - - Art. 45 5 Feb. 201!
! CJEU C-333/13 Dano a.o. Art. 7(1)(b)+24(2) Art. 4 - 11 Nov. 201
! CJEU C-270/13  Haralambidis - - Art. 4+45(1) 10 Sep. 201
! CJEU C-322/13  RYffer - - Art. 18+21 27 Mar. 201«
! CJEU C-140/12  Brey Art. 7(1)(b) - - 19 Sep. 201
! CJEU C-523/11  Prinz & Seeberger - - Art. 20+21 18 June 201
! CJEU C-46/12 L.N. Art. 7(2)+24 - Art. 45(2) 21 Feb. 201
! CJEU C-75/11 Com. Art. 24 - Art. 20+21 4 Oct. 201:
! CJEU C-542/09 Com. - Art. 7(2) Art. 45 14 June 201
! CJEU C-391/09 Runevi-Vardyn - - Art. 21 12 Mar. 201:
! CJEU C-123/08  Wolzenburg - - Art. 18 6 Oct. 200¢
! CJEU C-22/08 Vatsouras
& Koupatantze  Art. 24(2) - Art. 18 4 June 200
! CJEU C-524/06  Huber - - Art. 18 16 Dec. 200
! CJEU C-158/07  FSster - - Art. 18+20 18 Nov. 200¢
CJEU pending cases
! CJEU C-181/19 J.D. Art. 24(2) Art. 10 -
New! CJEU C-535/19 A, Art. 7(1)(b)+24 - -
New! CJEU C-710/19 G.M.A. Art. 15+31 - Art. 45
New! CJEU C-718/19 Bar Association - - Art. 20+21
See further details on these cases in o 7
Newsletter on European Free Movement Issues B for J 5
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4: Loss of Right

4 Loss of Rights

Cases on loss of residence rights or Union citizenship and expulsion

CJEU judgments
CJEU C-94/18
CJEU C-221/17
CJEU C-82/16
CJEU C-331/16
CJEU C-316/16
CJEU C-184/16
CJEU C-193/16
CJEU C-304/14
CJEU C-161/15
CJEU C-378/12
CJEU C-400/12
CJEU C-300/11
CJEU C-348/09
CJEU C-145/09
CJEU C-135/08

Chenchooliah
Tjebbes

K.A. a.o.

K. &H.F.

B. & Vomero
Petrea

E.

C.S.
Bensada Benallal
Onuekwere
M.G.

Z.Z.

P.l.
Tsakouridis
Rottmann

case law sorted in chronological orc

Dir. 2004/38 Reg. 492/2011 TFEU date
Art. 3+15+27+28+30+31 - Art. 21 10 Sep. 201
- - Art. 20+21 12 Mar. 201¢
Art. 27+28 - Art. 20 8 May 201¢
Art. 27(2)+28(3) - - 2 May 201¢
Art. 28(3)(a) - - 17 Apr. 201¢
Art. 27+32 - - 17 Sep. 201
Art. 27 - - 13 July 201"
- - Art. 20 13 Sep. 201
Art. 28+30+31 - - 17 Mar. 201¢
Art. 16 - - 16 Jan. 201
Art. 28(3)(a) - - 16 Jan. 201
Art. 30(2)+31 - - 4 June 201
Art. 28(3) - - 22 May 201:
Art. 28(3) - - 23 Nov. 201(
- - Art. 20 2 Mar. 201(

See further details on these casesina 7
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5: Family Member

5 Family Members

Cases on (third country national) family members of European Union citizens

CJEU judgments
CJEU C-94/18
CJEU C-129/18
CJEU C-89/17
CJEU C-230/17

CJEU C-246/17
CJEU C-673/16
CJEU C-165/16
CJEU C-133/15
CJEU C-165/14
CJEU C-304/14
CJEU C-218/14
CJEU C-202/13
CJEU C-456/12
CJEU C-457/12
CJEU C-423/12
CJEU C-529/11
CJEU C-87/12

CJEU C-356/11
CJEU C-40/11

CJEU C-147/11
CJEU C-83/11

CJEU C-256/11
CJEU C-434/09
CJEU C-34/09

CJEU C-551/07
CJEU C-127/08

Chenchooliah
S.M.
Banger
Deha

Altiner & Ravn
Diallo
Coman a.o.
Lounes
Chavez-Vilchez
Rend—n Mar'n
C.S.
Kuldip Singh a.o.
Sean McCarthy
0. &B.
S.&G.
Reyes
Alarape & Tijani
Ymeraga
0., S. &L.
lida
Czop & Punakova
Rahman a.o.
Dereci
Shirley McCarthy
Ruiz Zambrano
Deniz Sahin
Metock

CJEU pending cases

CJEU C-754/18

Ryan Air

Dir

Art.
Art.
Art.

Art.
Art.
Art.

Art.
Art.
Art.
Art.
Art.

Art.
Art.

Art.
Art.

Art.
Art.

Art.

See further details on these casesina 7

6 Procedural Rights

. 2004/38

2(2)+3(2)
3(2)+15(1)

10(1)
2(2)(@)+3
3(1)+7+16

7(1)(b)+13(2)(a)
5+10+35

3+6+7

3+6+7

2(2)(c)

3(1)
3(1)

16
3(2)

3+6+7
3(1)

5(2)+20

Cases on procedural rights, guarantees and miscellaneous

case law sorted in chronological orc

Reg. 492/2011 TFEU

3+15+27+28+30+31 -

Art.

Art.

Art.

Art.
Art.
Art.
Art.

Art.
Art.

Art.
Art.
Art.

Art.
Art.
Art.

date

21 10 Sep. 201
26 Mar. 201¢

21 12 July 201¢
21(1) 27 June 201
27 June 201

5 June 201

21 14 Nov. 201"
20 10 May 2017
20+21 13 Sep. 201
20 13 Sep. 201
26 July 201!

18 Dec. 201.

20+21 12 Mar. 201«
20+21 12 Mar. 201«
16 Jan. 201

8 May 201z

20 8 May 201z
20 6 Dec. 201!
20 8 Nov. 201z
6 Sep. 201

5 Sep. 201

20 15 Nov. 201:
21 5 May 2011
20 8 Mar. 2011
19 Dec. 200:

25 July 200¢

case law sorted in chronological orc

Dir. 2004/38 Reg. 492/2011 TFEU date
CJEU judgments

! CJEU C-94/18 Chenchooliah Art. 3+15+27+28+30+31 - Art. 21 10 Sep. 201
! CJEU C-184/16  Petrea Art. 27+32 - - 17 Sep. 201
! CJEU C-3/16 Aquino Art. 28 - Art. 267 15 Mar. 2017
! CJEU C-161/15 Bensada Benallal Art. 28+30+31 - - 17 Mar. 201¢
! CJEU C-300/11 Z.Z. Art. 30(2)+31 - - 4 June 201
! CJEU C-249/11  Byankov Art. 27 - - 4 Oct. 201

See further details on these cases in o 7
Newsletter on European Free Movement Issues B for J 7
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7: Case law on Free Movement:

7 Case Law

The summaries are based on the operative part of the judgments as published on the Curia site

case law sorted in alphabetical order

7.1 CJEU Judgments

*

*

*

%

CJEU C-434/10 Aladzhov v. Bulgaria 17 Nov. 2011
Art. 4+27 Dir. 2004/38 ECLIL:EU:C:2011:750
Ref. from Administrativen sad Sofia-grad, Bulgaria, 6 Sep. 2010 Subject: Exit and Entry

Even if a measure imposing a prohibition on leaving the territory has been adopted under the conditions laid down
in Article 27(1), the conditions laid down in Article 27(2) thereof preclude such a measure:

- if it is founded solely on the existence of the tax liability of the company of which he is one of the joint
managers, and on the basis of that status alone, without any specific assessment of the personal conduct of the
person concerned and with no reference to any threat of any kind which he represents to public policy, and

- if the prohibition on leaving the territory is not appropriate to ensure the achievement of the objective it
pursues and goes beyond what is necessary to attain it.

CJEU C-529/11 Alarape & Tijani v. UK 8 May 2013
Art. 10 Reg. 492/2011 ECLI:EU:C:20!3:290
Ref. from Upper Tribunal (Immigration and Asylum Chamber), UK, 17 Sep. 2011 Subject: Residence

and Family Members

The parent of a child who has attained the age of majority and who has obtained access to education on the basis of
Article 12 of Regulation 1612/68 as amended by Directive 2004/38, may continue to have a derived right of
residence under that article if that child remains in need of the presence and care of that parent in order to be able
to continue and to complete his or her education, which it is for the referring court to assess, taking into account all
the circumstances of the case before it.

Periods of residence in a host Member State which are completed by family members of a Union citizen who are not
nationals of a Member State solely on the basis of Article 12 of Regulation 1612/68, as amended by Directive
2004/38, where the conditions laid down for entitlement to a right of residence under that directive are not satisfied,
may not be taken into consideration for the purposes of acquisition by those family members of a right of permanent
residence under that directive.

CJEU C-67/14 Alimanovic v. Germany 15 Sep. 2015
Art. 14(4)+24(2) Dir. 2004/38 ECLI:EU:C:2015:597
Art. 4 Reg. 492/2011 Subject: Residence
Art. 18+45 TFEU and Equal Treatment

Ref. from Bundessozialgericht, Germany, 10 Feb. 2014

Article 24 of Directive 2004/38 must be interpreted as not precluding legislation of a Member State under which
nationals of other Member States who are in a situation such as that referred to in Article 14(4)(b) of that directive
are excluded from entitlement to certain ‘special non-contributory cash benefits’ within the meaning of Article 70
(2) of Regulation No 883/2004, which also constitute ‘social assistance’ within the meaning of Article 24(2) of
Directive 2004/38, although those benefits are granted to nationals of the Member State concerned who are in the
same situation.

CJEU C-3/16 Aquino v. Belgium 15 Mar. 2017
Art. 28 Dir. 2004/38 ECLI:EU:C:2017:209
Art. 267 TFEU Subject: Equal Treatment

Ref. from Hof van beroep te Brussel, Belgium, 4 Jan. 2016 and Procedural Rights

The third paragraph of Article 267 TFEU must be interpreted as meaning that a court against whose decisions
there is a judicial remedy under national law may not be regarded as a court adjudicating at last instance, where
an appeal on a point of law against a decision of that court is not examined because of discontinuance by the
appellant.

The third paragraph of Article 267 TFEU must be interpreted as meaning that a court adjudicating at last instance
may decline to refer a question to the Court for a preliminary ruling where an appeal on a point of law is dismissed
on grounds of inadmissibility specific to the procedure before that court, subject to compliance with the principles
of equivalence and effectiveness.

Newsletter on European Free Movement Issues — for Judges NEFIS 2019/4 (Dec.)
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7: Case law on Free Movement: CJEU judgm

CJEU C-316/11 B. & Vomero v. Germany 17 Apr. 201
Art. 28(3)(a) Dir. 2004/38 ECLI:EU:C:2018:29
Ref. from Verwaltungsgerichtshof Baden-WYrttemberg, Germany, 3 June 2C Subject: Loss of Righ

Article 28(3)(a) of Directive 2004/38mustbe interpretedas meaningthat it is a prerequisiteof eligibility for the
protection against expulsion provided for in that provision that the person concernedmust have a right of
permanent residence within the meaning of Article 16 and Article 28(2) of that directive.

Article 28(3)(a) of Directive 2004/38mustbe interpretedas meaningthat, in the caseof a Union citizenwho is
servinga custodialsentencendagainstwhoman expulsiondecisionis adopted the conditionof having Oresideth
the host MemberStatefor the previousten yearsQaid downin that provision may be satisfiedwherean overall
assessmentf the person@situation, taking into accountall the relevantaspects,Jeadsto the conclusionthat,
notwithstandinghat detentionthe integrativelinks betweerthe personconcernedand the hostMemberStatehave
not beenbroken.Thoseaspectsnclude,inter alia, the strengthof the integrativelinks forgedwith the hostMembel
Statebeforethe detentionof the personconcernedthe nature of the offencethat resultedin the period of detentior
imposed,the circumstancesin which that offence was committedand the conduct of the person concernes
throughout the period of detention.

Article 28(3)(a) of Directive 2004/38mustbe interpretedas meaningthat the questionwhethera personsatisfies
the condition of having Oresidedéh the hostMemberStatefor the previousten yearsOwithin the meaningof that
provision, must be assessed at the date on which the initial expulsion decision is adopted.

CJEU C-93/1 Bajratari v. UK 2 Oct. 201
Art. 7(1)(b) Dir. 2004/38 ECLI:EU:C:2019:80
Ref. from Court of Appeal in Northern Ireland, UK, 9 Feb. 2018 Subject: Residen

Art. 7(1)(b) mustbe interpretedas meaningthat a Union citizen minor has sufficientresourcesnot to becomean
unreasonableéburden on the social assistancesystemof the host Member State during his period of residence
despitehis resourcesbeing derived from incomeobtainedfrom the unlawful employmenof his father, a third-
country national without a residence card and work permit.

CJEU C-89/1 Banger v. UK 12 July 201
Art. 3(2)+15(1) Dir. 2004/38 ECLI:EU:C:2018:57
Art. 21 TFEU Subject: Famil
Ref. from Upper Tribunal (Immigration and Asylum Chamber), UK, 20 Feb. 2 Member:

Article 21(1) TFEU mustbe interpretedas requiring the MemberStateof which a Union citizenis a national to
facilitate the provisionof a residenceauthorisationto the unregisteredartner, a third-countrynational with whorr
that Union citizen has a durable relationshipthat is duly attested wherethe Union citizen, having exercisedhis
right of freedomof movemento work in a secondMemberState,in accordancewith the conditionslaid downin
Directive 2004/38, returns with his partner to the Member State of which he is a national in order to reside
Article 21(1) TFEU mustbe interpretedas meaningthat a decisionto refusea residenceauthorisationto the
third- countrynational and unregisterecpartner of a Union citizen,wherethat Union citizen,havingexercisechis
right of freedomof movemento work in a secondMemberState,in accordancewith the conditionslaid downin
Directive 2004/38,returnswith his partner to the MemberStateof which he is a nationalin order to residethere,
must be founded on an extensive examination of the applicantOs personal circumstances and be justified
Article 3(2) of Directive 2004/38mustbe interpretedas meaningthat the third-country nationalsenvisagedn that
provisionmusthaveavailable to thema redressprocedurein order to challengea decisionto refusea residenct
authorisationtakenagainstthem,following which the national court mustbe able to ascertainwhetherthe refusal
decisionis basedon a sufficientlysolid factual basisand whetherthe proceduralsafeguardsvere compliedwith.
Those safeguardsinclude the obligation for the competentnational authorities to undertake an extensiv:
examination of the applicantOs personal circumstances and to justify any denial of entry or residence.

CJEU C-20/1 Bechtel v. Germany 22 June 201
Art. 45 TFEU ECLI:EU:C:2017:48
Ref. from Bundesfinanzhof, Germany, 15 Jan. 2016 Subject: Equal Treatme

Article 45 TFEU mustbe interpretedto the effectthat it precludeslegislation of a MemberState,suchas that at
issuein the main proceedingsunderwhich a taxpayerresidingin that MemberStateand working for the public
administrationof anotherMemberStatemay not deductfrom the incometax basisof assessmernh her Membel
Stateof residencethe pensionand healthinsurancecontributionsdeductedrom her wagesin the MemberStateof
employmentjn contrastto comparablecontributionspaid to the social security fund of her Member State of
residencewhere,underthe Conventionfor the avoidanceof doubletaxation betweerthe two MemberStatesthe
wagesmustnot be taxedin the workerO$/emberStateof residenceand merelyincreasethe tax rate to be applied
to other income.

CJEU C-161/1! Bensada Benallal v. France 17 Mar. 201
Art. 28+30+31 Dir. 2004/38 EC_LI:EU:C:2016:_17
Ref. from Conseil d'ftat, France, 9 Apr. 2015 Subject: Loss of Righ

and Procedural Rigt
EU law mustbe interpretedas meaningthat where,in accordancewith the applicablenationallaw, a pleaalleging
infringementf nationallaw raisedfor thefirst time beforethe nationalcourt hearingan appealon a point of law is
admissibleonly if that plea is basedon public policy, a plea alleging infringementof the right to be heard, as
guaranteedy EU law, raisedfor thefirst timebeforethat samecourt, mustbe heldto be admissiblef thatright, as
guaranteedby national law, satisfiesthe conditionsrequiredby nationallaw for it to be classifiedas a pleabasec
on public policy, this being a matter for the referring court to determine.
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CJEU C-238/1! Branganea v. France 14 Dec. 201
Art. 7(2) Reg. 492/2011 ECLIEEU:C:2016:94
Ref. from Tribunal administratif, France, 2 June 2016 Subject: Equal Treatme

Article 7(2) of Regulationr492/2011mustbeinterpretedas precludinglegislationof a MemberState suchasthat at
issuein the main proceedingswhich, with the aim of encouragingan increasein the proportion of residentswith a
higher educationdegree,makesthe grant of financial aid for higher educationstudiesto a non-residentstuden
conditional on at least one of that studentOparentshaving workedin that Member Statefor a minimumand
continuousperiod of five yearsat the time the applicationfor financial aid is made,but which doesnot lay down
such a condition in respect of a student residing in the territory of that Member State.

CJEU C-140/1; Brey v. Austria 19 Sep. 201
Art. 7(1)(b) Dir. 2004/38 ECLI:EU:C:2013:56
Ref. from Oberster Gerichtshof, Austria, 19 Mar. 2012 Subject: Residen

and Equal Treatme
EU law Bin particular, asit resultsfrom Article 7(1)(b), Article 8(4) and Article 24(1)and (2) of Directive 2004/3¢
mustbeinterpretedas precludingnationallegislation,suchasthat at issuein the main proceedingswhich,evenas
regardsthe period following thefirst threemonthsof residenceautomaticallypwhateverthe circumstance®bars
thegrant of a benefit,suchasthe compensatorgupplemenprovidedfor in Paragraph292(1)of the FederalActon
GeneralSociallnsurance(AllgemeinesSozialversicherungsgesetay amendedfrom 1 January2011,by the 2011
BudgetAct (Budgetbegleitgesetz2611),to a national of anotherMemberStatewhois not economicallyactive,on
the groundsthat, despitehaving beenissuedwith a certificate of residence,he doesnot meetthe necessar
requirementdor obtainingthelegal right to resideon the territory of the first MemberStatefor a period of longer
than three months, since obtaining that right of residenceis conditional upon that national having sufficien
resources not to apply for the benefit.

CJEU C-249/1 Byankov v. Bulgaria 4 Oct. 201
Art. 27 Dir. 2004/38 EQLlZEUZQZZOlZZGO
Ref. from Administrativen sad Sofia-grad, Bulgaria, 19 May 2011 Subject: Exit and Ent

and Procedural Rigt
EuropeanUnion law mustbe interpretedas precludingthe application of a national provisionwhich providesfor
theimpositionof a restriction on the freedomof movementwithin the EuropeanUnion, of a national of a Membe!
State,solelyon the groundthat he owesa legal persongovernedby private law a debtwhich exceeds statutory
threshold and is unsecured.
European Union law must be interpreted as precluding legislation of a Member State under which an
administrative procedurethat has resultedin the adoption of a prohibition on leaving the territory, may be
reopenedN in the eventof the prohibition beingclearly contraryto EuropeanUnion law N only in circumstance
such as those exhaustively listed in Article 99 of the Code of Administrative Procedure
(Administrativnoprotsesualekodeks),despitethe fact that sucha prohibition continuesto producelegal effects
with regard to its addressee.

CJEU C-304/1. C.S.v. UK 13 Sep. 201
Art. 20 TFEU ECLI:EU:C:2016:67
Ref. from Upper Tribunal (Immigration and Asylum Chamber), UK, 24 June : Subject: Loss of Righ

and Family Membe
Article 20 TFEU mustbe interpretedas precludinglegislation of a MemberStatewhich requiresa third-country
national who hasbeenconvictedof a criminal offenceto be expelledfrom the territory of that MemberStateto a
third country notwithstandinghe fact that that national is the primary carer of a youngchild whois a national of
that Member State,in which he has beenresiding since birth without having exercisedhis right of freedomof
movementwhen the expulsionof the personconcernedwould require the child to leave the territory of the
EuropeanUnion, therebydepriving him of the genuineenjoymenbf the substancef his rights asa Union citizen.
However,in exceptionatircumstancesa MemberStatemayadoptan expulsionmeasurgrovidedthatit is foundec
on the personalconductof that third-country national, which mustconstitutea genuine,presentand sufficiently
seriousthreatadverselyaffectingoneof the fundamentainterestsof the societyof that MemberState andthatit is
based on consideration of the various interests involved, matters which are for the national court to deterrr
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! CJEU C-133/1! Chavez-Vilchez v. The Netherlands 10 May 201
* Art. 20 TFEU ECLI:EU:C:2017:35
Ref. from Centrale Raad van Beroep, The Netherlands, 18 Mar. 2015 Subject: Residen

and Family Membe
* Article 20 TFEU mustbe interpretedas meaningthat for the purposef assessingvhethera child whois a citizen
of the EuropeanUnion would be compelledto leavethe territory of the EuropeanUnion as a whole and thereby
deprivedof the genuineenjoymenbf the substancef therights conferredon him by that article if the childOshird-
country national parentwere refuseda right of residencein the MemberStateconcernedthe fact that the other
parent,whois a Union citizen,is actually able and willing to assumesoleresponsibilityfor the primary day-to-day
care of the child is a relevantfactor, but it is not in itself a sufficientgroundfor a conclusionthat thereis not,
betweenthe third-country national parentand the child, sucha relationship of dependencyhat the child would
indeedbe so compelledwerethereto be sucha refusalof a right of residence Suchan assessmemtusttakeinto
account,in the bestinterestsof the child concernedall the specificcircumstancesincluding the age of the child,
the childOphysicaland emotionaldevelopmenthe extentof his emotionaltiesbothto the Union citizenparentand
to the third-country national parent, and the risks which separationfrom the latter might entail for the child®
equilibrium.
Article 20 TFEU mustbe interpretedas not precludinga MemberStatefrom providing that theright of residencen
its territory of a third-countrynational,whois a parentof a minor child thatis a national of that MemberStateand
whois responsiblgor the primary day-to-daycare of that child, is subjectto the requirementhat the third-country
national mustprovide evidenceto provethat a refusal of a right of residenceto the third-country national parent
would deprivethe child of the genuineenjoymenbf the substancef the rights pertainingto the childOstatusas a
Union citizen, by obliging the child to leavethe territory of the EuropeanUnion, as a whole.It is howeverfor the
competentuthoritiesof the MemberStateconcernedto undertake,on the basisof the evidenceprovidedby the
third-country national, the necessaryenquiriesin order to be able to assessjn the light of all the specific
circumstances, whether a refusal would have such consequences.

! CJEU C-94/1i Chenchooliah v. Ireland 10 Sep. 201
* Art. 3+15+27+28+30+31 Dir. 2004/38 ECLI:EU:C:2019:69
Art. 21 TFEU Subject: Loss of Righ
Ref. from High Court, Ireland, 12 Feb. 2018 and Family Membe

* TheCourtruled that Art. 15 of Dir. 2004/38appliesto the decisionto expela TCN on the groundthat this persor
no longerhasa right of residenceunderthe Directive wherethat TCN married an EU citizenwho, at thetime, was
exercisinghis right to freedomof movementand where the EU citizen subsequentlyeturns to the Stateof his
nationality.

The procedural guaranteedaid downin Arts. 30 and 31 of Dir. 2004/38apply by analogy and subjectto the
necessanadjustmentgo sucha TCN family membemwhomthe host Statewishesto expelon groundsof unlawful
residenceThe Court clarifies that the right of residenceof a TCN family memberwho hasresidedwith an EU
citizenon the basisof Art. 6 of Dir. 2004/38in a hostState,is lostif he nolongerresidesin the hostStatewith the
EU citizen.

Directive 2004/38,more importantly its proceduralrights, howeverstill governany decisionto expelthat TCN
family membelby the hostStateauthorities. Thewords'by analogy'in Art. 15 Dir. 2004/38meanthat Arts. 30 and
31 Dir. 2004/38apply to suchdecisionsto the extentthat theseprovisionsalso apply to expulsiondecisionsmade
on groundsof public policy, public securityor public health and subjectto the necessanadjustmentsArt. 15(3)
Dir. 2004/38explicitly prohibits imposingan entry ban if the expulsiondecisionconcernsa situation of loss of
residence rights.

! CJEU C-308/1. Com. v. UK 14 June 201
*  Art. 7+14(2)+24(2) Dir. 2004/38 ECLI:EU:C:2016:43
Ref. from European Commission, EU, 27 June 2014 Subject: Residen

and Equal Treatme
* Under Article 14(2) of Directive 2004/38, Union citizensand their family membersare to enjoy the right of
residencaeferredto in Articles 7, 12 and 13 of the directiveaslong astheymeetthe conditionssetout therein.In
specificcaseswherethereis a reasonabledoubtas to whethera Union citizenor his family memberssatisfythe
conditionssetoutin thosearticles, MemberStatesmayverify if thoseconditionsare fulfilled. Article 14(2) provides
that this verification is not to be carried out systematically.
The fact that, underthe national legislation at issuein the presentaction, for the purposeof granting the social
benefitsat issuethe competentUnited Kingdomauthoritiesare to require that the residencein their territory of
nationals of other Member Stateswho claim such benefitsmust be lawful doesnot amountto discriminatior
prohibited under Article 4 of Regulation No 883/2004.

! CJEU C-233/1. Com. v. NL 2 June 201

* Art. 24(2) Dir. 2004/38 ECLI:EU:C:2016:39
Art. 18+20 TFEU Subject: Equal Treatme
Ref. from European Commission, EU, 12 May 2014

* It mustbe concludedthat financial supportfor travel costsis coveredby the conceptof Omaintenancaid for

studies... consistingin studentgrantsor studentoans@n Article 24(2) of Directive 2004/38and that the Kingdorr
of the Netherlandsmay rely on the derogationin that regard in order to refuseto grant suchsupport,beforethe
personconcernedhas acquiredthe right of permanentresidenceto personsother than employedpersons self-
employed persons, persons who retain such status or their family members.
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CJEU C-75/1 Com. v. Austria 4 Oct. 201
Art. 24 Dir. 2004/38 ECLI:EU:C:2012:60
Art. 20+21 TFEU Subject: Equal Treatme

Ref. from European Commission, EU, 21 Feb. 2011

By grantingreducedfareson public transportin principle only to studentsvhoseparentsare in receiptof Austrian
family allowances,the Republicof Austria has failed to fulfil its obligations under the combinedprovisions of
Articles 18 TFEU, 20 TFEU and 21 TFEU and also Article 24 of Directive 2004/38.

CJEU C-317/1 Com. v. Belgium 5 Feb. 201
Art. 45 TFEU ECLI:EU:C:2015:6:
Ref. from European Commission, EU, 2 July 2014 Subject: Equal Treatme

Declaresthat by requiring candidatedor postsin thelocal servicesestablishedn the French-speakingr German-
speakingegions,whosediplomasor certificatesdo not showthat theywereeducatedn thelanguageconcernedto
provide evidenceof their linguistic knowledgeby meansof one particular type of certificate,issuedonly by one
particular Belgianbodyfollowing an examinationconductedy that bodyin Belgium,the Kingdomof Belgiumhas
failed to fulfil its obligationsunderArticle 45 TFEU and Regulation(EU) No 492/2011of the EuropeanParliament
and of the Council of 5 April 2011 on freedom of movement for workers within the Union.

CJEU C-542/0' Com. v. NL 14 June 201
Art. 7(2) Reg. 492/2011 ECLI:EU:C:2012:34
Art. 45 TEEU Subject: Equal Treatme

Ref. from European Commission, EU, 18 Dec. 2009

By requiring that migrantworkersand dependentamily membersomplywith a residencaequirementN namely
the Othre®ut of six yearsQule N in order to be eligible to receivefundingfor higher educationalstudiespursuec
outsidethe Netherlandsthe Kingdomof the Netherlandshasfailed to fulfil its obligationsunderArticle 45 TFEU
and Article 7(2) of Regulation(EEC) No 1612/680f the Council of 15 October1968 on freedomof movementor
workers within the Community, as amended by Council Regulation (EEC) No 2434/92 of 27 July 1992.

CJEU C-673/11 Coman a.o. v. Romania 5 June 201
Art. 2(2)(2)+3 Dir. 2004/38 ECLI:EU:C:2018:38
Ref. from Curtea Constitional’ a Rom%.niei, Romania, 30 Dec. 2016 SUbJeKX Fak;ml

ember:

In a situation in which a Union citizen has madeuse of his freedomof movemenby movingto and taking up
genuineresidencejn accordancewith the conditionslaid downin Article 7(1) of Directive 2004/38,in a Membel
Stateother than that of which he is a national, and, whilst there, has createdor strengthenec family life with a
third-country national of the samesexto whomhe is joined by a marriage lawfully concludedn the hostMembe!
State Article 21(1) TFEU mustbeinterpretedas precludingthe competenauthoritiesof the MemberStateof which
the Union citizenis a national from refusingto grant that third-countrynational a right of residencen theterritory
of that MemberStateon the groundthat the law of that MemberStatedoesnot recognisemarriagebetweerperson:
of the same sex.

Article 21(1) TFEU is to beinterpretedas meaningthat, in circumstancesuchasthoseof the main proceedingsa
third-country national of the samesexas a Union citizen whosemarriage to that citizen was concludedin a
MemberStatein accordancewith thelaw of that statehastheright to residein theterritory of the MemberStateof
which the Union citizenis a national for morethan three months.That derivedright of residencecannotbe made
subject to stricter conditions than those laid down in Article 7 of Directive 2004/38.

CJEU C-147/1 Czop & Punakova v. UK 6 Sep. 201
Art. 16 Dir. 2004/38 ECLI:EU:C:2012:53
Art. 10 Reg. 492/2011 Subject: Residen
Ref. from Upper Tribunal (Administrative Appeals Chamber), UK, 25 Mar. 2C and Family Membe

Article 12 of Regulation1612/68(now Art. 10 Reg492/2011)mustbe interpretedas conferringon the personwho
is the primary carer of a migrantworkerOsr former migrantworkerOshild whois attendingeducationalcourse:
in the host Member State a right of residencein that State, although that provision cannot be interpreted as
conferring such a right on the person who is the primary carer of the child of a person who is self-employe:
Article 16(1) of Directive 2004/38mustbeinterpretedas meaningthat a EuropeanUnion citizenwhois a national
of a MemberStatewhichrecentlyaccededo the EuropeanUnion may,pursuantto that provision,rely on a right of
permanentesidencevherehe or shehasresidedin the hostMemberStatefor a continuousperiod of morethan
five years,part of which was completedbeforethe accessiorof the former Stateto the EuropeanUnion, providec
that the residence was in accordance with the conditions laid down in Article 7(1) of Directive 2004/38.

CJEU C-544/1: Dakneviciute v. UK 19 Sep. 201
Art. 49 TFEU Subject: Residen
Ref. from Upper Tribunal (Administrative Appeals Chamber), UK, 7 Aug. 201

Article 49 TFEU mustbe interpretedas meaningthat a womanwho ceaseself-employedctivity in circumstance
wherethere are physical constraintsin the late stagesof pregnancyand the aftermathof childbirth retains the
status of being self-employed provided that she returns to the same or another self-employedactivity or
employment within a reasonable period after the birth of her child.
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! CJEU C-333/1. Dano a.0. v. Germany 11 Nov. 201.
* Art. 7(1)(b)+24(1) Dir. 2004/38 ECLI:EU:C:2014:235
Art. 4 Reg. 492/2011 Subject: Residen
Ref. from Sozialgericht Leipzig, Germany, 19 June 2013 and Equal Treatme

* Article 24(1) of Directive 2004/38,read in conjunctionwith Article 7(1)(b) thereof,and Article 4 of RegulationNo
883/2004 as amendedy RegulationNo 1244/2010mustbe interpretedas not precludinglegislationof a Membel
State under which nationals of other Member Statesare excludedfrom entitlementto certain Ospeciahon-
contributory cashbenefits@ithin the meaningof Article 70(2) of RegulationNo 883/2004 althoughthosebenefits
are grantedto nationalsof the host MemberStatewho are in the samesituation, in so far as thosenationals of
other Member States do not have a right of residence under Directive 2004/38 in the host Member State.

! CJEU C-230/1 Deha-Altiner & Ravn v. Denmark 27 June 201
* Art. 21(1) TFEU ECLI:EU:C:2018:49
Ref. from “stre Landsret, Denmark, 2 May 2017 Subject: Famil
Member:

* Article 21(1) TFEU mustbe interpretedas not precludinglegislationof a MemberStatewhich doesnot providefor
the grant of a derivedright of residencen anotherMemberState,under Union law, to a third-country national
family memberof a Union citizen who is a national of that Member State and who returns there after having
resided,pursuantto andin conformitywith Union law, in anotherMemberState,whenthe family memberof the
Union citizenconcernechasnot enteredthe territory of the MemberStateof origin of the Union citizenor hasnot
appliedfor a residencepermitasa Onaturatonsequencaﬂ)the return to that MemberStateof the Union citizenin
question providedthat suchrules require, in the contextof an overall assessmenthat other relevantfactorsalso
be takeninto account,in particular factorscapableof showingthat, in spiteof the time which elapsedetweerthe
return of the Union citizento that MemberStateandthe entry of the family membemvhois a third-countrynational,
in the sameMemberState the family life createdand strengthenedh the hostMemberStatehasnotendedsoasto
justify the granting to the family membelin questionof a derivedright of residencejt is for the referring court to
verify whether this is the case.

! CJEU C-359/1: Delvigne v. Netherlands 6 Oct. 201
*  Art. 20(2)(b) TFEU ECLI:EU:C:2015:64
Ref. from Centrale Raad van Beroep, Netherlands, 27 June 2013 Subject: Equal Treatme

* Articles 20 TFEU and 21 TFEU mustbe interpretedas precludinglegislation of a MemberState,suchas that at
issuein the main proceedingswhich makesthe continuedgrant of fundingfor higher educationoutsidethat State
subjectto the rule that the studentapplying for suchfunding hasresidedin that MemberStatefor a period of at
least three out of the six years preceding his enrolment.

! CJEU C-551/0 Deniz Sahin v. Austria 19 Dec. 200
* Art. 3+6+7 Dir. 2004/38 ECLI:EU:C:2008:75
Ref. from Verwaltungsgerichtshof, Austria, 11 Dec. 2007 Subject: Famil
Member:

* Articles 3(1),6(2) and 7(1)(d) and (2) of Directive 2004/38mustbeinterpretedas applyingalsoto family member
who arrived in the hostMemberStateindependentlyf the Union citizenand acquiredthe statusof family membe
or startedto lead a family life with that Union citizenonly after arriving in that State.In that regard, the fact that,
at the time the family memberacquiresthat statusor startsto lead a family life, he residestemporarilyin the host
Member State pursuant to that StateOs asylum laws has no bearing.

Articles 9(1) and 10 of Directive 2004/38precludea national provision underwhich family membersf a Union
citizenwho are not nationalsof a MemberState,and who, in accordancewith Communitylaw, andin particular
Article 7(2) of the directive,havea right of residencecannotbe issuedwith a residencecard of a family memberof
a Union citizensolely becausethey are entitledtemporarily to residein the hostMemberStateunderthat StateC

asylum laws.
1 CJEU C-401/1 Depesme & Kerrou v. Luxembourg 15 Dec. 201
* Art. 7(2) Reg. 492/2011 ECLI:EU:C:2016:95
Art. 45 TFEU Subject: Equal Treatme

Ref. from Cour administrative, Luxembourg, 24 July 2015

* Article 45 TFEU and Article 7(2) of RegulationNo 492/2011musbe interpretedas meaningthat a child of a
frontier worker,whois ableto benefitindirectly from the social advantageseferredto in the latter provision,suct
as studyfinancegrantedby a MemberStateto the children of workerspursuingor who havepursuedan activity in
that MemberState,meansnot only a child who hasa child-parentrelationshipwith that worker, but alsoa child of
the spouseor registeredpartnerof that worker,wherethat worker supportsthat child. Thelatter requirements the
result of a factual situation, which it is for the national authoritiesand, if appropriate,the national courts, to
assessandit is not necessaryor themto determinethe reasonsfor that contributionor makea preciseestimatior
of its amount.
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CJEU C-256/1 Dereci v. Austria 15 Nov. 201
Art. 20 TFEU ECLI:IEU:C:2011:73
Ref. from Verwaltungsgerichtshof, Austria, 25 May 2011 Subject: Famil

Member:

EuropeanUnion law and, in particular, its provisionson citizenshipof the Union, mustbe interpretedas meaning
that it doesnot precludea MemberStatefrom refusingto allow a third country national to resideon its territory,
wherethatthird countrynationalwishesto residewith a membeirof his family whois a citizenof the Union residing
in the Member State of which he has nationality, who has never exercisedhis right to freedomof movemen
providedthat suchrefusaldoesnot lead, for the Union citizenconcernedto the denial of the genuineenjoymenbf
the substanceof the rights conferredby virtue of his statusas a citizen of the Union, which is a matter for the
referring court to verify.

Article 41(1) of the Additional Protocol (signedin Brusselson 23 Novemberl970 and concludedapprovedand
confirmedon behalf of the Communityby Council Regulation(EEC) No 2760/720f 19 Decemberl972), mustbe
interpretedas meaningthat the enactmentf newlegislation more restrictive that the previouslegislation,which,
for its part, relaxedearlier legislationconcerningthe conditionsfor the exerciseof the freedomof establishmenof
Turkish nationals at the time of the entry into force of that protocol in the Member State concernedmust be
considered to be a Onew restrictionO within the meaning of that provision.

CJEU C-246/1 Diallo v. Belgium 27 June 201
Art. 10(1) Dir. 2004/38 ECLI:EU:_C:2018:49
Ref. from Conseil d'ftat, Belgium, 10 May 2017 Subject: Famil

Member:

Article 10(1) of Directive 2004/38, must be interpretedas meaningthat the decisionon the application for a
residencecard of a family memberof a Union citizenmustbe adoptedand notified within the period of six months
laid down in that provision.

Directive 2004/38 must be interpreted as precluding national legislation, such as that at issuein the main
proceedingswhich requires competentational authoritiesto issueautomaticallya residencecard of a family
memberof a EuropeanUnion citizento the personconcernedwherethe period of six monthsreferredto in Article
10(1) of Directive 2004/38,is exceededwithoutfinding, beforehandthat the personconcernedactually meetsthe
conditions for residing in the host Member State in accordance with EU law.

EU law mustbe interpretedas precludingnational case-law,suchas that at issuein the main proceedingsunder
which, following the judicial annulmentof a decisionrefusingto issuea residencecard of a family memberof a
Union citizen, the competennational authority automaticallyregainsthe full period of six monthsreferredto in
Article 10(1) of Directive 2004/38.

CJEU C-325/0' Dias v. UK 21 July 201
Art. 16 Dir. 2004/38 ECLlZE_UZCZZOl;I.Z49
Ref. from Court of Appeal (England & Wales) (Civil Division), UK, 12 Aug. 2( Subject: Residen

Article 16(1) and (4) of Directive 2004/38 must be interpreted as meaning that:

b periodsof residencecompletecbefore30 April 2006 on the basissolelyof a residencepermitvalidly issuec
pursuantto Council Directive 68/360/EECof 15 October1968 on the abolition of restrictionson movementand
residencawithin the Communityfor workersof MemberStatesand their families, withoutthe conditionsgoverning
entitlemento anyright of residenceéhavingbeensatisfied cannotbe regardedas havingbeencompletedegally for
the purposes of the acquisition of the right of permanent residence under Article 16(1) of Directive 2004/3¢
b periodsof residenceof lessthantwo consecutiveyears,completedn the basissolely of a residencepermit
validly issuedpursuantto Directive 68/360,without the conditionsgoverningentitlementto a right of residenct
having beensatisfied, which occurred before 30 April 2006 and after a continuousperiod of five yearsQegal
residencecompletedorior to that date,are not suchasto affectthe acquisitionof the right of permanentesidenct
under Article 16(1) of Directive 2004/38.

CJEU C-193/11 E. v. Spain 13 July 201
Art. 27 Dir. 2004/38 EC_LlIEUZC:2017I_54
Ref. from Tribunal Superior de Justicia del Pa’s Vasco, Spain, 7 Apr. 2016 Subject: Loss of Righ

Thesecondsubparagraplof Article 27(2) of Directive 2004/38mustbe interpretedas meaningthat the fact that a
personis imprisonedat the time the expulsiondecisionwas adopted without the prospectof beingreleasedn the
near future, doesnot excludethat his conductrepresentsas the casemay be, a presentand genuinethreat for a
fundamental interest of the society of the host Member State.

CJEU C-158/0 Foster v. Netherlands 18 Nov. 200
Art. 18420 TFEU ECLI:EU:C:2008:63
Ref. from Centrale Raad van Beroep, Netherlands, 22 Mar. 2007 Subject: Equal Treatme

A studentin the situationof the applicantin the main proceedingsannotrely on Article 7 of Regulation(EEC) No
1251/700f the Commissiorof 29 June19700n the right of workersto remainin the territory of a MemberState
after having been employed in that State in order to obtain a maintenance grant.

A studentwho s a national of a MemberStateand travelsto anotherMemberStateto studythere canrely on the
first paragraphof Article 12 EC in order to obtaina maintenancerant wherehe or shehasresidedfor a certain
duration in the host Member State. The first paragraphof Article 12 EC doesnot precludethe application to
nationals of other Member States of a requirement of five yearsO prior residence.

In circumstancessuch as those of the main proceedings,Communitylaw, in particular the principle of legal
certainty,doesnot precludethe applicationof a residencaequirementvhichmakesheright of studentdrom other
MemberStateso a maintenancgrant subjectto the completionof periodsof residencevhichoccurredprior to the
introduction of that requirement.
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CJEU C-541/1! Freitag v. Germany 8 June 201
Art. 18+21 TFEU ECLI:IEU:C:2017:43
Ref. from Amtsgericht Wuppertal, Germany, 16 Oct. 2015 Subject: Equal Treatme

Article 21 TFEU mustbeinterpretedas precludingthe registry office of a MemberStatefrom refusingto recognise
and enterin the civil registerthe namelegally acquiredby a national of that MemberStatein anotherMembel
State of whichheis alsoa national,andwhichis the sameashis birth name,on the basisof a provisionof national
law which makesthe possibility of havingsuchan entry made,by declarationto the registry office, subjectto the
conditionthatthat namemusthavebeenacquiredduring a period of habitualresidencen that otherMemberState
unless there are other provisions of national law which effectively allow the recognition of that name.

CJEU C-299/1. Garcia-Nieto v. Germany 25 Feb. 201
Art. 24(2) Dir. 2004/38 E_CLI:EU:C22016111
Ref. from Landessozialgericht Nordrhein-Westfalen, Germany, 17 June 201¢ Subject: Equal Treatme

Art. 24 of Dir. 2004/38mustbe interpretedas not precludinglegislationof a MemberStateunderwhich nationals
of other MemberStateswho are in a situationsuchas that referredto in Art. 6(1) of that directive are excludec
from entitlementto certain Ospeciahon- contributory cash benefitsGwithin the meaning of Article 70(2) of
RegulationNo 883/2004 which also constituteOsociahssistance®ithin the meaningof Article 24(2) of Directive
2004/38.

CJEU C-430/1 Gaydarov v. Bulgaria 17 Nov. 201
Art. 4+27 Dir. 2004/38 EC:_LIZEUZC_:12011174
Ref. from Administrativen sad Sofia-grad, Bulgaria, 2 Sep. 2010 Subject: Exit and Ent

Article 21 TFEU and Article 27 of Directive 2004/38/EC,do not precludenational legislation that permitsthe
restriction of the right of a national of a MemberStateto travel to anotherMemberStatein particular on the
ground that he has been convicted of a criminal offence of narcotic drug trafficking in another State, provic
(i) the personalconductof that national constitutesa genuine presentand sufficientlyseriousthreat affectingone
of the fundamental interests of society,

(i) therestrictivemeasureenvisageds appropriateto ensurethe achievemenof the objectiveit pursuesand does
not go beyond what is necessary to attain it and

(iii) thatmeasurds subjectto effectivejudicial reviewpermittinga determinatiorof its legality as regardsmatters
of fact and law in the light of the requirements of European Union law.

CJEU C-442/1 Gusa v. Ireland 20 Dec. 201
Art. 7(1)+7(3)+14(4) Dir. 2004/38 ECLI:EL}:C:ZOl?;lOO
Ref. from Court of Appeal, Ireland, 8 Aug. 2016 Subject: Residen

Article 7(3)(b) of Directive 2004/38mustbe interpretedas meaningthat a national of a MemberStateretainsthe
statusof self-employegersonfor the purposesof Article 7(1)(a) of that directive where, after having lawfully
residedin and worked as a self-employedersonin another Member Statefor approximatelyfour years, that
national hasceasedhat activity, becausef a duly recordedabsencef work owingto reasonsbeyondhis control,
and has registered as a jobseeker with the relevant employment office of the latter Member State.

CJEU C-45/1 Hadj Ahmed v. Belgium 13 June 201
Art. 13(2)+14 Dir. 2004/38 ECLI:EU:C:2013:39
Art. 10 Reg. 492/2011 Subject: Residen
Art. 18 TFEU

Ref. from Cour du travail de Bruxelles, Belgium, 30 Jan. 2012

Articles 13(2) and 14 of Directive 2004/38read in conjunctionwith Article 18 TFEU, mustbe interpretedas not
precludingthe legislationof a MemberStateby which the latter subjectshe grant of guaranteedamily benefitsto
a third-country national, while her situation is as described in point 1 of this operative part, to a
length of- residence requirement of five years although its own nationals are not subject to that requiremer

CJEU C-270/1: Haralambidis v. Italy 10 Sep. 201
Art. 4+45(1) TFEU E_CLlZEUZCZZOl42218
Ref. from Consiglio di Stato, Italy, 17 May 2013 Subject: Equal Treatme

Article 45(4) TFEU mustbe interpretedas not authorisinga MemberStateto reserveto its nationalsthe exerciseof
the duties of President of a Port Authority.
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CJEU C-524/06 Huber v. Germany 16 Dec. 2008
Art. 18 TFEU ECLI:EU:C:2008:724
Ref. from Oberverwaltungsgericht Nordrhein-Westfalen, Germany, 28 Dec. 2006 Subject: Equal Treatment

A system for processing personal data relating to Union citizens who are not nationals of the Member State
concerned, such as that put in place by the Law on the central register of foreign nationals (Gesetz iiber das
Auslinderzentralregister) of 2 September 1994, as amended by the Law of 21 June 2005, and having as its object
the provision of support to the national authorities responsible for the application of the law relating to the right of
residence does not satisfy the requirement of necessity laid down by Article 7(e) of Directive 95/46/EC of the
European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the
processing of personal data and on the free movement of such data, interpreted in the light of the prohibition on any
discrimination on grounds of nationality, unless:

- it contains only the data which are necessary for the application by those authorities of that legislation, and

- its centralised nature enables the legislation relating to the right of residence to be more effectively applied
as regards Union citizens who are not nationals of that Member State.

1t is for the national court to ascertain whether those conditions are satisfied in the main proceedings.

The storage and processing of personal data containing individualised personal information in a register such as
the Central Register of Foreign Nationals for statistical purposes cannot, on any basis, be considered to be
necessary within the meaning of Article 7(e) of Directive 95/46.

Article 12(1) EC must be interpreted as meaning that it precludes the putting in place by a Member State, for the
purpose of fighting crime, of a system for processing personal data specific to Union citizens who are not nationals
of that Member State.

CJEU C-310/08 lbrahim v. UK 23 Feb. 2010

Ref. from Court of Appeal (England & Wales) (Civil Division), UK, 11 July 2008 ECLIL:EU:C:2010:30
Subject: Residence
In circumstances such as those of the main proceedings, the children of a national of a Member State who works or
has worked in the host Member State and the parent who is their primary carer can claim a right of residence in the
latter State on the sole basis of Article 12 of Regulation 1612/68 (now: Art. 10 Reg 492/2011), without such a right
being conditional on their having sufficient resources and comprehensive sickness insurance cover in that State.

CJEU C-40/11 lida v. Germany 8 Nov. 2012
Art. 20 TFEU ECLI:EU:C:2012:691
Ref. from Verwaltungsgerichtshof Baden-Wiirttemberg, Germany, 28 Jan. 2011 Subject: Residence

and Family Members
Outside the situations governed by Directive 2004/38 and where there is no other connection with the provisions on
citizenship of European Union law, a third-country national cannot claim a right of residence derived from a Union
citizen.

CJEU C-33/07 Jipa v. Romania 19 July 2008
Art. 18427 Dir. 2004/38 ECLL:EU:C:2008:396
Art. 20 Reg. 492/2011 Subject: Exit and Entry

Ref. from Tribunalul DAmbovila, Romania, 24 Jan. 2007

Article 18 EC and Article 27 of Directive 2004/38/EC do not preclude national legislation that allows the right of a
national of a Member State to travel to another Member State to be restricted, in particular on the ground that he
has previously been repatriated from the latter Member State on account of his ‘illegal residence’ there, provided
that the personal conduct of that national constitutes a genuine, present and sufficiently serious threat to one of the
fundamental interests of society and that the restrictive measure envisaged is appropriate to ensure the achievement
of the objective it pursues and does not go beyond what is necessary to attain it. It is for the national court to
establish whether that is so in the case before it.

CJEU C-331/16 K. & H.F. v. Netherlands 2 May 2018
Art. 27(2)+28(3) Dir. 2004/38 EC'LI:EU:C:2018.2296
Ref. from Rechtbank Den Haag, Netherlands, 13 June 2016 Subject: Loss of Rights

Article 27(2) of Directive 2004/38 must be interpreted as meaning that the fact that a European Union citizen or a
third-country national family member of such a citizen, who applies for a right of residence in the territory of a
Member State, has been the subject, in the past, of a decision excluding him from refugee status under Article 1F or
Article 12(2) of Directive 2011/95 (Qual.Dir.), does not enable the competent authorities of that Member State to
consider automatically that the mere presence of that individual in its territory constitutes, whether or not there is
any risk of re-offending, a genuine, present and sufficiently serious threat affecting one of the fundamental interests
of society, capable of justifying the adoption of measures on grounds of public policy or public security.

Article 28(1) of Directive 2004/38 must be interpreted as meaning that, where the measures envisaged entail the
expulsion of the individual concerned from the host Member State, that State must take account of, inter alia, the
nature and gravity of the alleged conduct of the individual concerned, the duration and, when appropriate, the
legality of his residence in that Member State, the period of time that has elapsed since that conduct, the
individual’s behaviour during that period, the extent to which he currently poses a danger to society, and the
solidity of social, cultural and family links with that Member State.

Article 28(3)(a) of Directive 2004/38 must be interpreted as meaning that it is not applicable to a European Union
citizen who does not have a right of permanent residence in the host Member State, within the meaning of Article 16
and Article 28(2) of that directive.
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CJEU C-82/16 K. A. a.o. v. Belgium 8 May 2018
Art. 27+28 Dir. 2004/38 ECLIL:EU:C:2018:308
Art. 20 TFEU Subject: Loss of Rights

Ref. from Raad voor de Vreemdelingenbetwistingen, Belgium, 12 Feb. 2016

Article 20 TFEU must be interpreted as meaning that:-

- a practice of a Member State that consists in not examining such an application solely on the ground stated
above, without any examination of whether there exists a relationship of dependency between that Union citizen and
that third-country national of such a nature that, in the event of a refusal to grant a derived right of residence to the
third-country national, the Union citizen would, in practice, be compelled to leave the territory of the European
Union as a whole and thereby be deprived of the genuine enjoyment of the substance of the rights conferred by that
status, is precluded;

- where the Union citizen is an adult, a relationship of dependency, capable of justifying the grant, to the third-
country national concerned, of a derived right of residence under Article 20 TFEU, is conceivable only in
exceptional cases, where, in the light of all the relevant circumstances, any form of separation of the individual
concerned from the member of his family on whom he is dependent is not possible;

- where the Union citizen is a minor, the assessment of the existence of such a relationship of dependency must
be based on consideration, in the best interests of the child, of all the specific circumstances, including the age of
the child, the child’s physical and emotional development, the extent of his emotional ties to each of his parents, and
the risks which separation from the third-country national parent might entail for that child’s equilibrium, the
existence of a family link with that third-country national, whether natural or legal, is not sufficient, and
cohabitation with that third-country national is not necessary. in order to establish such a relationship of
dependency,

- it is immaterial that the relationship of dependency relied on by a third-country national in support of his
application for residence for the purposes of family reunification comes into being after the imposition on him of an
entry ban;

- it is immaterial that the entry ban imposed on the third-country national has become final at the time when he
submits his application for residence for the purposes of family reunification; and

- it is immaterial that an entry ban, imposed on a third-country national who has submitted an application for
residence for the purposes of family reunification, may be justified by non-compliance with an obligation to return;
where such a ban is justified on public policy grounds, such grounds may permit a refusal to grant that third-
country national a derived right of residence under Article 20 TFEU only if it is apparent from a specific
assessment of all the circumstances of the individual case, in the light of the principle of proportionality, the best
interests of any child or children concerned and fundamental rights, that the person concerned represents a
genuine, present, and sufficiently serious threat to public policy.

CJEU C-703/17 Krah v. Austria 10 Oct. 2019
Art. 7(1) Reg. 492/2011 ECLL:EU:C:2019:850
Art. 45 TFEU Subject: Equal Treatment

Ref. from Oberlandesgericht Wien, Austria, 15 Dec. 2017

Art. 20+21 Charter

Art. 45 TFEU must be interpreted as precluding a provision under which previous professionally-relevant periods
of service of a member of the teaching staff of a university in a MS can be recognised only up to a total period of
four years if these services are equivalent or even identical to the services to be performed.

Art. 7(1) of Reg. 492/2011 does not preclude such a provision if the previously performed services are not
equivalent but only useful for the performance of the function.

CJEU C-218/14 Kuldip Singh a.o. v. Ireland 26 July 2015
Art. 7(1)(b)+13(2)(a) Dir. 2004/38 ECLI:EU:C:2015:476
Ref. from High Court, Ireland, 5 May 2014 Subject: Residence

and Family Members

Article 13(2) of Directive 2004/38 must be interpreted as meaning that a third-country national, divorced from a
Union citizen, whose marriage lasted for at least three years before the commencement of divorce proceedings,
including at least one year in the host Member State, cannot retain a right of residence in that Member State on the
basis of that provision where the commencement of the divorce proceedings is preceded by the departure from that
Member State of the spouse who is a Union citizen.

Article 7(1)(b) of Directive 2004/38 must be interpreted as meaning that a Union citizen has sufficient resources for
himself and his family members not to become a burden on the social assistance system of the host Member State
during his period of residence even where those resources derive in part from those of his spouse who is a third-
country national.
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CJEU C-46/12 L.N. v. Denmark 21 Feb. 2013
Art. 7(2)+24 Dir. 2004/38 ECLL:EU:C:2013:97
Art. 45(2) TFEU Subject: Equal Treatment

Ref. from Ankenavnet for Uddannelsesstotten, Denmark, 26 Jan. 2012

Articles 7(1)(c) and 24(2) of Directive 2004/38 must be interpreted as meaning that a European Union citizen who
pursues a course of studies in a host Member State whilst at the same time pursuing effective and genuine
employment activities such as to confer on him the status of ‘worker’ within the meaning of Article 45 TFEU may
not be refused maintenance aid for studies which is granted to the nationals of that Member State.

It is for the national court to make the necessary findings of fact in order to ascertain whether the employment
activities of the applicant in the main proceedings are sufficient to confer that status on him. The fact that the
person entered the territory of the host Member State with the principal intention of pursuing a course of study is
not relevant for determining whether he is a ‘worker’ within the meaning of Article 45 TFEU and, accordingly,
whether he is entitled to that aid under the same terms as a national of the host Member State under Article 7(2) of
Regulation 1612/68.

CJEU C-162/09 Lassal v. UK 7 Oct. 2010
Art. 16 Dir. 2004/38 ECLI:EU:C:2010:592
Ref. from Court of Appeal (England & Wales) (Civil Division), UK, 8 May 2009 Subject: Residence

Article 16(1) and (4) of Directive 2004/38 must be interpreted as meaning that:

- continuous periods of five years’ residence completed before the date of transposition of Directive 2004/38,
namely 30 April 2006, in accordance with earlier European Union law instruments, must be taken into account for
the purposes of the acquisition of the right of permanent residence pursuant to Article 16(1) thereof, and

- absences from the host Member State of less than two consecutive years, which occurred before 30 April
2006 but following a continuous period of five years’ legal residence completed before that date do not affect the
acquisition of the right of permanent residence pursuant to Article 16(1) thereof.

CJEU C-165/16 Lounes v. UK 14 Nov. 2017

Art. 3(1)+7+16 Dir. 2004/38 ECLIL:EU:C:2017:862

Art. 21 TFEU Subject: Family

Ref. from High Court of Justice (England and Wales) (Adm. Court), UK, 21 Mar. Members
2016

Directive 2004/38 must be interpreted as meaning that, in a situation in which a citizen of the European Union (i)
has exercised his freedom of movement by moving to and residing in a Member State other than that of which he is
a national, under Article 7(1) or Article 16(1) of that directive, (ii) has then acquired the nationality of that Member
State, while also retaining his nationality of origin, and (iii) several years later, has married a third-country
national with whom he continues to reside in that Member State, that third-country national does not have a derived
right of residence in the Member State in question on the basis of Directive 2004/38.

The third-country national is however eligible for a derived right of residence under Article 21(1) TFEU, on
conditions which must not be stricter than those provided for by Directive 2004/38 for the grant of such a right to a
third-country national who is a family member of a Union citizen who has exercised his right of freedom of
movement by settling in a Member State other than the Member State of which he is a national.

CJEU C-400/12 M.G. v. UK 16 Jan. 2014
Art. 28(3)(a) Dir. 2004/38 ECLLEU:C:2014:9
Ref. from Upper Tribunal (Immigration and Asylum Chamber), UK, 31 Aug. 2012 Subject: Loss of Rights

On a proper construction of Article 28(3)(a) of Directive 2004/38, the 10-year period of residence referred to in
that provision must, in principle, be continuous and must be calculated by counting back from the date of the
decision ordering the expulsion of the person concerned.

Article 28(3)(a) of Directive 2004/38 must be interpreted as meaning that a period of imprisonment is, in principle,
capable both of interrupting the continuity of the period of residence for the purposes of that provision and of
affecting the decision regarding the grant of the enhanced protection provided for thereunder, even where the
person concerned resided in the host Member State for the 10 years prior to imprisonment. However, the fact that
that person resided in the host Member State for the 10 years prior to imprisonment may be taken into
consideration as part of the overall assessment required in order to determine whether the integrating links
previously forged with the host Member State have been broken.

CJEU C-169/18 Mahmood a.o. v. Ireland 10 Jan. 2019
Art. 5 Dir. 2004/38 ECLI:EU:C:2019:5
Ref. from Court of Appeal, Ireland, 2 Mar. 2018 Subject: Exit and Entry

Since the referring court has noted that the Court’s answer can no longer benefit the applicants in the main
proceedings, the dispute in the main proceedings has become devoid of purpose and, consequently, an answer to the
questions referred appears to be no longer necessary.

CJEU C-359/13 Martens v. Netherlands 26 Feb. 2015
Art. 20+21 TFEU ECLLLEU:C:2015:118
Ref. from Centrale Raad van Beroep, Netherlands, 27 June 2013 Subject: Equal Treatment

Articles 20 TFEU and 21 TFEU must be interpreted as precluding legislation of a Member State, such as that at
issue in the main proceedings, which makes the continued grant of funding for higher education outside that State
subject to the rule that the student applying for such funding has resided in that Member State for a period of at
least three out of the six years preceding his enrolment.
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! CJEU C-127/0i Metock v. Ireland 25 July 200
* Art. 3(1) Dir. 2004/38 ECLlZEU:_C:2008:4{1
Ref. from High Court, Ireland, 25 Mar. 2008 Subject: Famil
Member:

* Directive 2004/38precludedegislationof a MemberStatewhich requiresa national of a non-membecountrywho
is the spouseof a Union citizenresidingin that MemberStatebut not possessings nationality to havepreviously
beenlawfully residentin anotherMemberStatebeforearriving in the hostMemberState,in order to benefitfrom
the provisions of that directive.

Article 3(1) of Directive 2004/38mustbe interpretedas meaningthat a national of a non-membecountrywhois
the spouseof a Union citizen residing in a Member State whose nationality he does not possessand who
accompanier joins that Union citizen benefitsfrom the provisionsof that directive, irrespectiveof whenand
where their marriage took place and of how the national of a non-member country entered the host Memb

! CJEU C-115/1! N.A. v. UK 30 June 201
* Art. 13(2) Dir. 2004/38 ECLI:EU:C:2016:48
Art. 10 Reg. 492/2011 Subject: Residen

Art. 20+21 TFEU
Ref. from Court of Appeal (England & Wales) (Civil Division), UK, 30 Apr. 20

* Article 13(2)(c)of Directive 2004/38mustbe interpretedas meaningthat a third-countrynational,whois divorcec
from a Union citizenat whosehandsshehasbeenthe victim of domesticviolenceduring the marriage,cannotrely
on the retention of her right of residencein the host Member State,on the basis of that provision, where the
commencemerdf divorce proceedingspost-datesthe departure of the Union citizen spousefrom that Membel
State.
Article 12 of Regulation1612/68[now Art. 10 Reg.492/2011]mustbe interpretedas meaningthat a child and a
parentwhois a third-countrynational and who has sole custodyof that child qualify for a right of residencen the
host Member State,under that provision, in a situation, suchas that in the main proceedingswhere the other
parentis a Union citizen and workedin that MemberState,but ceasedo residethere beforethe child beganto
attend school in that Member State.
Article 20 TFEU mustbe interpretedas meaningthat it doesnot confera right of residencen the hostMembel
Stateeitheron a minor Union citizen,who hasresidedsincebirth in that MemberStatebut is not a national of that
State,or on a parentwhois a third-countynationalandwho hassolecustodyof that minor, wheretheyqualify for a
right of residence in that Member State under a provision of secondary EU law.
Article 21 TFEU mustbeinterpretedas meaningthatthatit conferson that minor Union citizena right of residenct
in the host Member State, provided that that citizen satisfiesthe conditionsset out in Article 7(1) of Directive
2004/38,whichiit is for the referring court to determine If so, that sameprovision allows the parentwho is the
primary carer of that Union citizen to reside with that citizen in the host Member State.

! CJEU C-456/1. 0. & B. v. Netherlands 12 Mar. 201
* Art. 3+6+7 Dir. 2004/38 ECLI:EU:C:2014:13
Art. 20+21 TFEU Subject: Residen
Ref. from Raad van State, Netherlands, 10 Oct. 2012 and Family Membe

* Article 21(1) TFEU mustbeinterpretedas meaningthat wherea Union citizenhascreatedor strengthene@ family
life with a third- country national during genuineresidence pursuantto and in conformitywith the conditionsset
outin Article 7(1) and (2) and Article 16(1) and (2) of Directive 2004/38,in a MemberStateother than that of
which heis a national, the provisionsof that directive apply by analogywherethat Union citizenreturns,with the
family memberin question to his MemberStateof origin. Therefore the conditionsfor granting a derivedright of
residenceo a third- countrynationalwhois a family memberf that Union citizen,in the latterOdMemberStateof
origin, shouldnot, in principle, be more strict than thoseprovidedfor by that directivefor the grant of a derivec
right of residencdo a third- countrynationalwhois a family membeiof a Union citizenwhohasexercisedhis right
of freedomof movemenby becomingestablishedn a MemberStateother thanthe MemberStateof whichheis a

national.
! CJEU C-356/1 0., S. & L. v. Finland 6 Dec. 201
* Art. 3(1) Dir. 2004/38 ECLI:EU:C:2012:77
Art. 20 TFEU Subject: Residen
Ref. from Korkein hallinto-oikeus, Finland, 7 July 2011 and Family Membe

* Article 20 TFEU mustbe interpretedas not precludinga Member Statefrom refusingto grant a third country

national a residencepermiton the basisof family reunificationwherethat national seekgo residewith his spouse
whois also a third countrynational and resideslawfully in that MemberStateand is the motherof a child from a
previousmarriage who is a Union citizen,and with the child of their own marriage,who is also a third country
national, providedthat sucha refusaldoesnot entail, for the Union citizen concernedthe denial of the genuine
enjoymenbf the substancef the rights conferredby the statusof citizenof the Union, that beingfor the referring
court to ascertain.
Applications for residencepermits on the basis of family reunification such as those at issue in the main
proceedingsare coveredby Council Directive 2003/86(on family reunification). Article 7(1)(c) of that directive
mustbe interpretedas meaningthat, while MemberStateshavethe faculty of requiring proof that the sponsorhas
stableand regular resourceswhich are sufficientto maintain himselfand the membersof his family, that faculty
mustbe exercisedn thelight of Articles 7 and 24(2) and (3) of the Charter of FundamentaRightsof the Europear
Union, which require the Member Statesto examineapplicationsfor family reunificationin the interestsof the
children concernedand also with a view to promotingfamily life, and avoiding any underminingof the objective
and the effectivenes®f that directive. It is for the referring court to ascertainwhetherthe decisionsrefusing
residence permits at issue in the main proceedings were taken in compliance with those requirements.

NEFIS 2019/4 (Dec.) Newsletter on European Free Movement Issues b for J 19



NEFIS 2019/4

7: Case law on Free Movement: CJEU judgm

CJEU C-244/1: Ogieriakhi v. Ireland 10 July 201
Art. 16(2) Dir. 2004/38 ECLI:EL_J:C:2014_:206
Ref. from High Court, Ireland, 30 Apr. 2013 Subject: Residen

Article 16(2) of Directive 2004/38mustbe interpretedas meaningthat a third-country national who, during a
continuousperiod of five yearsheforethe transpositiondatefor that directive,hasresidedin a MemberStateasthe
spouseof a Union citizenworkingin that MemberState mustbe regardedas havingacquireda right of permanen
residenceunderthat provision, eventhough,during that period, the spouseglecidedto separateand commence
residingwith other partners,and the homeoccupiedby that nationalwasno longer providedor madeavailableby
his spouse with Union citizenship.

CJEU C-378/1. Onuekwere v. UK 16 Jan. 201
Art. 16 Dir. 2004/38 ECLI:_EU:C:202_L4:1J
Ref. from Upper Tribunal (Immigration and Asylum Chamber), UK, 3 Aug. 2C Subject: Residen

and Loss of Righ
Article 16(2) of Directive 2004/38mustbe interpretedas meaningthat the periods of imprisonmentin the host
MemberStateof a third-countrynational,whois a family memberof a Union citizenwho hasacquiredtheright of
permanentesidencen that MemberStateduring thoseperiods,cannotbe takeninto consideratiorin the contextof
the acquisition by that national of the right of permanent residence for the purposes of that provision.
Article 16(2) and (3) of Directive 2004/38 must be interpretedas meaningthat the continuity of residenceis
interrupted by periods of imprisonmentin the host Member State of a third- country national who is a family
memberof a Union citizenwho hasacquiredthe right of permanentesidencein that MemberStateduring those
periods.

CJEU C-348/0! P.l. v. Germany 22 May 201

Art. 28(3) Dir. 2004/38 EC.LI:EU:C:2012:.30

Ref. from Oberverwaltungsgericht f¥r das Land Nordrhein-Westfalen, Germe Subject: Loss of Righ
Aug. 2009

Article 28(3)(a)of Directive 2004/38mustbe interpretedas meaningthatit is opento the MemberStateso regard
criminal offencessuchas thosereferredto in the secondsubparagraphof Article 83(1) TFEU as constitutinga
particularly seriousthreat to one of the fundamentainterestsof society,which might posea direct threatto the
calm and physicalsecurityof the populationand thus be coveredby the conceptof Oimperativgroundsof public
securityOgapableof justifying an expulsionmeasureunder Article 28(3), as long as the mannerin which suck
offenceswvere committeddisclosesparticularly seriouscharacteristicswhichis a matterfor the referring court to
determine on the basis of an individual examination of the specific case before it.

Theissueof any expulsionmeasureis conditional on the requirementthat the personalconductof the individual
concernedmustrepresenta genuine presentthreat affectingone of the fundamentainterestsof societyor of the
hostMemberState whichimplies,in general the existencen theindividual concernedf a propensityto actin the
sameway in the future. Before taking an expulsiondecision, the host Member State must take account of
considerationsuchas how long the individual concernechasresidedon its territory, his/herage, stateof health,
family and economicsituation,socialand cultural integrationinto that Stateand the extentof his/herlinks with the
country of origin.

CJEU C-184/1 Petrea v. Greece 17 Sep. 201
Art. 27+32 Dir. 2004/38 EC_L|IEUZC22017I_68
Ref. from Dioikitiko Protodikeio Thessalonikis, Greece, 1 Apr. 2016 Subject: Loss of Righ

and Procedural Rigt
Directive 2004/38 and the protection of legitimate expectationsdo not preclude a Member State from, first,
withdrawinga registration certificate wrongly issuedto an EU citizenwho wasstill subjectto an exclusionorder,
and, secondly adoptinga removalorder againsthim basedon the sole finding that the exclusionorder was still
valid.
Directive 2004/38and ReturnDirective 2008/115do not precludea decisionto return an EU citizen,suchasthat at
issuein the main proceedingsfrom beingadoptedby the sameauthoritiesand accordingto the sameprocedureas
a decisionto return a third-country national stayingillegally referredto in Article 6(1) of Directive 2008/115
providedthat the transpositionmeasuref Directive 2004/38which are more favourableto that EU citizenare
applied.
Theprinciple of effectivenesgoesnot precludea legal practice accordingto which a national of a MemberState
whois subjectto a return order in circumstancesuchas thoseat issuein the main proceedingsmay not rely, in
supportof an action againstthat order, on the unlawfulnes®f the exclusionorder previouslyadoptedagainsthim,
in sofar asthe personconcernechad effectivelythe possibilityto contestthat latter order in goodtime in the light
of the provisions of Directive 2004/38.
Article 30 of Directive 2004/38requires the Member Statesto take every appropriate measurewith a view to
ensuringthatthe personconcernedunderstandshe contentandimplicationsof a decisionadoptedunderArticle 27
(1) of that directivebut thatit doesnot require that decisionto be notified to him in a languagehe understand®r
which it is reasonable to assume he understands, although he did not bring an application to that effect.
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! CJEU C-182/1! Petruhhin v. Latvia 6 Sep. 201
* Art. 18+21 TFEU ECL|ZEUZC22016263
Ref. from Augstk! tiesa, Latvia, 22 Apr. 2015 Subject: Equal Treatme

* Article 18 TFEU and Article 21 TFEU mustbeinterpretedas meaningthat, whena MemberStateto whicha Union
citizen, a national of another Member State,has movedreceivesan extradition requestfrom a third Statewith
whichthefirst MemberStatehasconcludedan extraditionagreementit mustinform the MemberStateof whichthe
citizenin questionis a nationaland, shouldthat MemberStatesorequest surrenderthat citizento it, in accordanct
with the provisionsof Council FrameworkDecision2002/584/JHAof 13 June20020on the Europeanarrestwarrant
andthe surrenderproceduresdetweerMemberStatesas amendedy Council FrameworkDecision2009/299/JH/
of 26 February 2009, providedthat that MemberStatehasjurisdiction, pursuantto its national law, to prosecutt
that person for offences committed outside its national territory.

Wherea Member Statereceivesa requestfrom a third State seekingthe extradition of a national of anothel
MemberState,that first MemberStatemustverify that the extraditionwill not prejudicethe rights referredto in
Article 19 of the Charter of Fundamental Rights of the European Union.

! CJEU C-523/1 Prinz & Seeberger v. Germany 18 June 201
* Art. 20+21 TFEU ECLI:EU:C:2013:52
Ref. from Verwaltungsgericht Hannover, Germany, 13 Oct. 2011 Subject: Equal Treatme

* Articles 20 TFEU and 21 TFEU mustbe interpretedas meaningthat they precludelegislation of a MemberState
which makesthe award of an educationgrant for studiesin anotherMemberStatefor a period of morethan one
year subjectto a sole condition,suchas that laid downin Paragraph16(3) of the Federal Law on assistancdor
education and  training [Bundesgesetz Yber individuelle  F3rderung der  Ausbildung
(Bundesausbildungsfsrderungsgesetag,amendedon 1 January 2008, by the twenty-secondaw amendingthe
FederalLaw on assistancdor educationandtraining, requiring the applicantto havehad a permanentesidence
within the meaning of that law, in national territory for at least three years before commencing those studie

! CJEU C-618/1 Rafal Prefeta v. UK 13 Sep. 201
*  Art. 7(3) Dir. 2004/38 ECLI:EU:C:2018:71
Art. 7(2) Reg. 492/2011 Subject: Residen
Ref. from Upper Tribunal, UK, 29 Nov. 2016 and Equal Treatme

* Chapter2 of AnnexXIl to the Act concerningthe conditionsof accessiorof the CzechRepublic,Estonia,Cyprus
Latvia, Lithuania, Hungary, Malta, Poland, Sloveniaand Slovakis,mustbe interpretedas permitting, during the
transitional period providedfor by that act, the United Kingdomto excludea Polish national, suchas Mr Rafal
Prefeta,from the benefitsof Article 7(3) of Directive 2004/38whenthat personhas not satisfiedthe requiremen
imposedby national law of having completedan uninterrupted12-monthperiod of registeredwork in the United

Kingdom.
! CJEU C-83/1 Rahman a.o. v. UK 5 Sep. 201
* Art. 3(2) Dir. 2004/38 ECLI:EU:_C:2012:5Z_[
Ref. from Upper Tribunal (Administrative Appeals Chamber), UK, 22 Feb. 2C Subject: Famil

Member:
* On a proper construction of Article 3(2) of Directive 2004/38:

b the MemberStatesare not requiredto grant everyapplication for entry or residencesubmittedby family
memberof a Union citizenwhodo notfall underthe definitionin Article 2(2) of that directive,evenif theyshow,in
accordance with Article 10(2) thereof, that they are dependants of that citizen;
b it is, however,incumbentuponthe MemberStatesto ensurethat their legislation containscriteria which
enablethose personsto obtain a decisionon their application for entry and residencethat is foundedon an
extensive examination of their personal circumstances and, in the event of refusal, is justified by reasons;
b theMemberStateshavea widediscretionwhenselectingthosecriteria, but the criteria mustbe consistentvith
the normal meaningof the term Ofacilitate@nd of the wordsrelating to dependencesedin Article 3(2) and mus!
not deprive that provision of its effectiveness; and
b everyapplicantis entitledto a judicial review of whetherthe national legislationand its application satisfy
those conditions.

In order to fall within the category,referredto in Article 3(2) of Directive 2004/38,0f family memberswvho are
Odependantsfa Union citizen, the situationof dependencenustexistin the countryfrom which thefamily membe
concerned comes, at the very least at the time when he applies to join the Union citizen on whom he is de
On a proper constructionof Article 3(2) of Directive 2004/38,the Member Statesmay, in the exerciseof their
discretion,imposeparticular requirementgelating to the nature and duration of dependenceprovidedthat those
requirementsare consistentvith the normal meaningof the wordsrelating to the dependenceeferredto in Article
3(2)(a) of the directive and do not deprive that provision of its effectiveness.

The questionwhetherissueof the residencecard referredto in Article 10 of Directive 2004/38maybe conditional
ontherequirementhat the situationof dependencéor the purposesf Article 3(2)(a) of that directivehasendurec
in the host Member State does not fall within the scope of the directive.
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CJEU C-165/1. Rend—n Mar'n v. Spain 13 Sep. 201
Art. 20+21 TFEU ECLI:EU:C:2016:67
Ref. from Tribunal Supremo, Sala de lo Contencioso-Administrativo, Spain, ° SUbleC_ti Residen

2014 and Family Membe

Article 21 TFEU and Directive 2004/38mustbe interpretedas precluding national legislation which requiresa
third-countrynational to be automaticallyrefusedthe grant of a residencepermiton the solegroundthat he hasa
criminal record wherehe is the parentof a minor child whois a Union citizenand a national of a MemberState
other than the host Member State and who is his dependant and resides with him in the host Member Stat
Article 20 TFEU mustbe interpretedas precludingthe samenational legislation which requiresa third-country
nationalwhois a parentof minor children who are Union citizensin his sole care to be automaticallyrefusedthe
grant of a residencepermit on the sole ground that he has a criminal record, where that refusal has the
consequence of requiring those children to leave the territory of the European Union.

CJEU C-423/1. Reyes v. Sweden 16 Jan. 201
Art. 2(2)(c) Dir. 2004/38 ECLI:EU:C:2014:1
Ref. from KammarrStten i Stockholm, Migrationssverdomstolen, Sweden, 17 Subject: Famil

2012 Member:

Article 2(2)(c) of Directive 2004/38,mustbe interpretedas meaningthat a MemberStatecannotrequire a direct
descendantvhois 21 yearsold or older, in circumstancesuchas thosein the main proceedingsin order to be
regarded as dependentand thus come within the definition of a family memberunder Article 2(2)(c) of that
provision,to havetried unsuccessfulljo obtainemploymenor to obtain subsistenceupportfrom the authoritiesof
his country of origin and/or otherwise to support himself.

Article 2(2)(c) of Directive 2004/38mustbe interpretedas meaningthat the fact that a relative B dueto persona
circumstancessuch as age, educationand health b is deemedto be well placedto obtain employmentand in
addition intendsto start work in the Member Statedoesnot affect the interpretation of the requirementin that
provision that he be a OdependantO.

CJEU C-135/0i Rottmann v. Germany 2 Mar. 201
Art. 20 TFEU ECLI:EU:C:2010:10
Ref. from Bundesverwaltungsgericht, Germany, 3 Apr. 2008 Subject: Loss of Righ

It is not contrary to EuropeanUnion law, in particular to Article 17 EC, for a MemberStateto withdraw from a
citizenof the Union the nationality of that Stateacquiredby naturalisationwhenthat nationality was obtainedby
deception, on condition that the decision to withdraw observes the principle of proportionality.

CJEU C-322/1. RYffer v. Italy 27 Mar. 201
Art. 18+21 TFEU ECLI:EU:C:2014:18
Ref. from Tribunale di Bolzano, Italy, 13 June 2013 Subject: Equal Treatme

Articles 18 TFEU and 21 TFEU mustbe interpretedas precludingnational rules, suchasthoseat issuein the main
proceedings,which grant the right to use a language other than the official languageof that Statein civil
proceedingsroughtbeforethe courtsof a MemberStatewhich are situatedin a specificterritorial entity, only to
citizens of that State who are domiciled in the same territorial entity.

CJEU C-34/0 Ruiz Zambrano v. Belgium 8 Mar. 201.
Art. 20 TFEU ECLI:EU:C:2011:12
Ref. from Tribunal du travail de Bruxelles, Belgium, 26 Jan. 2009 Subject: Residen

and Family Membe
Article 20 TFEU is to be interpretedas meaningthat it precludesa MemberStatefrom refusinga third country
national uponwhomhis minor children, who are EuropeanUnion citizens,are dependenta right of residencen
the MemberStateof residenceand nationality of thosechildren, and from refusingto grant a work permitto that
third countrynational,in sofar as suchdecisionsdeprivethosechildren of the genuineenjoymenbf the substanc
of the rights attaching to the status of European Union citizen.
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! CJEU C-391/0' Runevl -Vardyn v. Lithuania 12 Mar. 201
* Art. 21 TFEU ECLI:EU:C:2011:29

Ref. from Vilniaus Miesto 1 Apylinks Teismas, Lithuania, 2 Oct. 2009 Subject: Equal Treatme
* National rules which providethat a personOsurnamesand forenamesmnay be enteredon the certificatesof civil

statusof that Stateonly in a form which complieswith the rules governingthe spelling of the official national
languagerelate to a situationwhich doesnot comewithin the scopeof Council Directive 2000/43/ECof 29 June
2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin.
Article 21 TFEU must be interpreted as:

b not precludingthe competentwuthoritiesof a MemberStatefrom refusing,pursuantto national rules which
providethat a personOsurnamesand forenamesnay be enteredon the certificatesof civil statusof that Stateonly
in a form which complieswith the rules governingthe spelling of the official national language to amend,on the
birth certificate and marriage certificate of one of its nationals, the surnameand forenameof that personin
accordance with the spelling rules of another Member State;

b not precludingthe competenauthoritiesof a MemberStatefrom refusing,in circumstancesuchasthoseat
issuein the main proceedingsand pursuantto thosesamerules, to amendthe joint surnameof a married couple
whoare citizensof the Union, asit appearson the certificatesof civil statusissuedby the MemberStateof origin of
one of thosecitizens,in a form which complieswith the spelling rules of that latter State,on conditionthat that
refusal doesnot give rise, for thoseUnion citizens,to seriousinconveniencet administrative,professionaland
private levels,this beinga matterwhichit is for the national court to decide.If that provesto bethe case,it is also
for that court to determinewhetherthe refusal to makethe amendments necessaryfor the protection of the
interests which the national rules are designed to secure and is proportionate to the legitimate aim pursues
b not precludingthe competenauthoritiesof a MemberStatefrom refusing,in circumstancesuchasthoseat
issuein themainproceedingsand pursuantto thosesamerules, to amendthe marriagecertificateof a citizenof the
Union whois a national of anotherMemberStatein sucha way that the forenameof that citizenare enteredon
that certificate with diacritical marksas theywere enteredon the certificatesof civil statusissuedby his Membe!
Stateof origin andin a form which complieswith the rules governingthe spelling of the official nationallanguage
of that latter State.

! CJEU C-457/1 S. & G. v. Netherlands 12 Mar. 201
* Art. 3+6+7 Dir. 2004/38 ECLI:EU:C:2014:13
Art. 20+21 TFEU Subject: Residen
Ref. from Raad van State, Netherlands, 10 Oct. 2012 and Family Membe

* Directive 2004/38mustbeinterpretedas not precludinga refusalby a MemberStateto grant a right of residencdo
a third- countrynationalwhois a family memberof a Union citizenwherethat citizenis a national of andresidesin
that Member State but regularly travels to another Member State in the course of his professional activities
Article 45 TFEU mustbe interpretedas conferring on a third- country national who is the family memberof a
Union citizena derivedright of residencen the MemberStateof which that citizenis a national, wherethe citizen
residesin that MemberStatebut regularly travelsto anotherMemberStateas a worker within the meaningof that
provision, if the refusalto grant sucha right of residencediscourageshe worker from effectivelyexercisinghis
rights under Article 45 TFEU, which it is for the referring court to determine.

1 CJEU C-129/1: S.M. v. UK 26 Mar. 201
*  Art. 2(2)+3(2) Dir. 2004/38 ECLI:EU:C:2019:24
Ref. from Supreme Court, UK, 19 Feb. 2018 Subject: Famil
Member:

* AG: 26 Feb. 2019

* Theconceptof a Odirectlescendantéf a citizenof the Union referredto in Art. 2(2)(c) mustbeinterpretedas not

including a child who has beenplacedin the permanentegal guardianshipof a citizen of the Union underthe
AlgerianKafala system, because that placement does not create any parent-child relationship between the
However,it is for the competennational authoritiesto facilitate the entry and residenceof sucha child as one of
the other family membersof a citizen of the Union pursuantto Article 3(2)(a) of that directive,readin thelight of
Article 7 and Article 24(2) of the Charter, by carrying out a balancedand reasonableassessmertf all the current
andrelevantcircumstancesf the casewhichtakesaccountof the variousinterestsin play and, in particular, of the
best interests of the child concerned.
In the eventthat it is establishedfollowing that assessmenthat the child andits guardian,whois a citizenof the
Union, are called to lead a genuinefamily life and that that child is dependenbn its guardian, the requirement
relating to the fundamentatight to respectfor family life, combinedwith the obligation to takeaccountof the bes!
interestsof the child, demand,in principle, that that child be granteda right of entry and residencein order to
enable it to live with its guardian in his or her host Member State.

! CJEU C-507/1. Saint Prix v. UK 19 June 201
*  Art. 7(3) Dir. 2004/38 ECLI:EU:C:2014:200
Art. 45 TFEU Subject: Residen

Ref. from Supreme Court, UK, 8 Nov. 2012

* Article 45 TFEU mustbe interpretedas meaningthat a womanwho givesup work, or seekingwvork, becauseof the
physicalconstraintsof the late stagesof pregnancyand the aftermathof childbirth retainsthe statusof Oworker
within the meaningof that article, providedshereturnsto work or finds anotherjob within a reasonableperiod
after the birth of her child.
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CJEU C-202/1: Sean McCarthy v. UK 18 Dec. 201
Art. 5+10+35 Dir. 2004/38 ECL_lZEU:C:_2014:245
Ref. from High Court of Justice (England and Wales) (Adm. Court), UK, 17 A Subject: Exit and Ent

2013 and Family Membe

Both Article 35 of Directive 2004/38and Article 1 of the Protocol (No 20) on the applicationof certain aspectsof
Article 26 of the TFEU mustbe interpretedas not permittinga MemberStateto require, in pursuit of an objective
of generalprevention family memberof a citizenof the EuropeanUnion who are not nationalsof a MemberState
and who hold a valid residencecard, issuedunder Article 10 of Directive 2004/38by the authoritiesof anothel
Member State,to be in possessionpursuantto national law, of an entry permit, such as the EEA (Europear
Economic Area) family permit, in order to be able to enter its territory.

CJEU C-434/0! Shirley McCarthy v. UK 5 May 201
Art. 21 TFEU ECLI:EU:C:2011:27
Ref. from Supreme Court, UK, 5 Nov. 2009 Subject: Residen

and Family Membe
Article 3(1) of Directive 2004/38,mustbe interpretedas meaningthat that directiveis not applicableto a Union
citizenwho hasneverexercisechis right of free movementwho hasalwaysresidedin a MemberStateof which he
is a national and who is also a national of another Member State.
Article 21 TFEU is not applicableto a Union citizenwho hasneverexercisechis right of free movementwho has
alwaysresidedin a MemberStateof which heis a nationaland whois also a national of anotherMemberState
providedthat the situation of that citizen doesnot include the application of measuredy a Member Statethat
would havethe effectof deprivinghim of the genuineenjoymenbf the substancef therights conferredby virtue of
his statusas a Union citizen or of impedingthe exerciseof his right of free movementnd residencewithin the
territory of the Member States.

CJEU C-483/1 Tarola v. Ireland 11 Apr. 201!
Art. 7(1)(a)+7(3)(c) Dir. 2004/38 ECLI:EU:C:2019:30
Ref. from Court of Appeal, Ireland, 9 Aug. 2017 Subject: Residen

Art. 7(1)(a) and (3)(c) mustbe interpretedas meaningthat a national of a MemberStatewho, havingexercisechis
right to free movementacquired,in anotherMemberState the statusof worker within the meaningof Article 7(1)
(a) of that directive,on accountof the activity he pursuedtherefor a period of two weeks ptherwisethan undera
fixed-term employmentontract, before becominginvoluntarily unemployedyetains the statusof worker for a
further period of no lessthan six monthsunderthoseprovisions providedthat he hasregisteredasa jobseekemwith
the relevant employment office.

It is for thereferring courtto determinewhether,in accordancewith the principle of equaltreatmentguaranteedn
Art. 24(1) of Directive 2004/38 that nationalis, asa result, entitiedto receivesocial assistancgpaymentor, asthe
case may be, social security benefits on the same basis as if he were a national of the host Member State

CJEU C-480/0i Teixeira v. UK 23 Feb. 201
Art. 10 Reg. 492/2011 ECLlZEUZCZZO:_LOZSJ
Ref. from Court of Appeal (England & Wales) (Civil Division), UK, 7 Nov. 20( Subject: Residen

1. A national of a Member Statewho was employedin another Member Statein which his or her child is in
educationcan claim, in the capacityof primary carer for that child, a right of residencan the hostMemberState
onthesolebasisof Article 12 of Regulation1612/68(Now: Art. 10 Reg.492/2011)withoutbeingrequiredto satisfy
the conditions laid down in Directive 2004/38.

2. Theright of residencen the hostMemberStateof the parentwhois the primary carer of a child exercisin¢
theright to pursuehis or her educationin accordancewith Article 12 of Regulation1612/68is not conditionalon
that parenthavingsufficientresourcesiot to becomea burdenon the social assistanceystenof that MemberState
during the period of residence and having comprehensive sickness insurance cover there.

3. Theright of residencan the hostMemberStateof the parentwhois the primary carer for a child of a migrant
worker,wherethat child is in educationin that Stateis not conditionalon oneof the childOparentshavingworkec
as a migrant worker in that Member State on the date on which the child started in education.

4.  Theright of residencean the hostMemberStateof the parentwhois the primary carer for a child of a migrant
worker, wherethat child is in educationin that State,endswhenthe child reachesthe age of majority, unlessthe
child continuesto needthe presenceand care of that parentin order to be able to pursueand completehis or her
education.
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CJEU C-221/17 Tjebbes v. Netherlands 12 Mar. 2019
Art. 20+21 TFEU ECLLI:EU:C:2019:189
Ref. from Raad van State, Netherlands, 27 Apr. 2017 Subject: Loss of Rights

Art. 7+24 Charter

Article 20 TFEU, read in the light of Articles 7 and 24 of the Charter of FundamentalRights of the Europear
Union, mustbe interpretedas not precluding legislation of a Member State such as that at issuein the main
proceedingswhich providesunder certain conditionsfor the loss, by operationof law, of the nationality of that
MemberState whichentails,in the caseof personsvho are not also nationalsof anotherMemberState the lossof
their citizenshipof the Union and the rights attachingthereto,in so far as the competentational authorities
including national courtswhereappropriate,are in a positionto examine as an ancillary issue,the consequence
of the loss of that nationality and, whereappropriate,to havethe personsconcernedrecovertheir nationality ex
tuncin the contextof an applicationby thosepersonsfor a travel documenbr any other documenshowingtheir
nationality. In the contextof that examinationthe authoritiesand the courtsmustdeterminewhetherthe lossof the
nationality of the Member State concernedwhenit entails the loss of citizenshipof the Union and the rights
attachingthereto,hasdueregardto the principle of proportionality sofar as concernghe consequencesf thatloss
for the situationof eachpersonconcernedand, if relevant,for that of the memberof their family, from the point of
view of EU law.

CJEU C-145/09 Tsakouridis v. Germany 23 Nov. 2010
Art. 28(3) Dir. 2004/38 ECLI:EU:C:ZO]QﬁOS
Ref. from Verwaltungsgerichtshof Baden-Wiirttemberg, Germany, 24 Apr. 2009 Subject: Loss of Rights

Article 28(3)(a) of Directive 2004/38mustbe interpretedas meaningthat, in order to determinewhethera Union
citizenhasresidedin the hostMemberStatefor the 10 yearsprecedingthe expulsiondecisionwhichis the decisive
criterion for granting enhancedrotectionunderthat provision,all the relevantfactorsmustbe takeninto accoun
in eachindividual case,in particular the duration of each period of absencefrom the host Member State,the
cumulativeduration and the frequencyof thoseabsencesand the reasonswhy the personconcernedeft the hosi
Member State,reasonswhich may establishwhetherthoseabsencesnvolve the transfer to another Stateof the
centre of the personal, family or occupational interests of the person concerned.

Shouldthe referring court concludethat the Union citizen concernedenjoysthe protection of Article 28(3) of
Directive 2004/38,that provision mustbe interpretedas meaningthat the fight againstcrime in connectionwith
dealing in narcotics as part of an organisedgroup is capableof being coveredby the conceptof Oimperativ
groundsof public security@vhich may justify a measureexpellinga Union citizen who has residedin the host
MemberStatefor the preceding10 years. Shouldthe referring court concludethat the Union citizen concernet
enjoysthe protectionof Article 28(2) of Directive 2004/38,that provisionmustbe interpretedas meaningthat the
fight againstcrimein connectiorwith dealingin narcoticsas part of an organisedgroupis coveredoy the concep
of Oserious grounds of public policy or public securityO.

CJEU C-22/08 Vatsouras & Koupatantze v. Germany 4 June 2009
Art. 24(2) Dir. 2004/38 ECLI:EU:C:2009:344
Art. 18 TFEU Subject: Equal Treatment

Ref. from Sozialgericht Niirnberg, Germany, 22 Jan. 2008

With respectto the rights of nationalsof MemberStatesseekingemploymenin anotherMemberState examinatior
of the first questionhas not disclosedany factor capableof affecting the validity of Article 24(2) of Directive
2004/38.

Article 12 EC doesnot precludenational rules which excludenationalsof MemberStatesof the EuropeanUnion
from receipt of social assistance benefits which are granted to nationals of non-member countries.

CJEU C-123/08 Wolzenburg v. Netherlands 6 Oct. 2009
Art. 18 TFEU ECLI:EU:C:2009:616
Ref. from Rechtbank Amsterdam, Netherlands, 21 Mar. 2008 Subject: Equal Treatment

A national of one MemberStatewho is lawfully residentin anotherMemberStateis entitled to rely on the first
paragraph of Article 12 EC against national legislation, such as the Law on the surrender of person:
(Overleveringswet)ef 29 April 2004, whichlays downthe conditionsunderwhich the competenjudicial authority
can refuse to execute a European arrest warrant issued with a view to the enforcement of a custodial sent
Article 4(6) of Council FrameworkDecision2002/584/JHAof 13 June2002 on the Europeanarrest warrant and
the surrendemproceduresetweerMemberStatesmustbeinterpretedas meaningthat, in the caseof a citizenof the
Union, the MemberStateof executiorcannot,in additionto a conditionasto the duration of residencen that State
makeapplicationof the groundfor optionalnon-executiomf a Europeanarrestwarrantlaid downin that provision
subjectto supplementaryadministrative requirements,such as possessiorof a residencepermit of indefinite
duration.

Article 12 EC is to beinterpretedas not precludingthe legislationof a MemberStateof executiorunderwhichthe
competenjudicial authority of that Stateis to refuseto executea Europeanarrestwarrant issuedagainstoneof its
nationalswith a viewto the enforcemenof a custodialsentencewhilst sucha refusalis, in the caseof a national of
anotherMemberStatehavinga right of residenceon the basisof Article 18(1) EC, subjectto the conditionthat that
person has lawfully resided for a continuous period of five years in that Member State of execution.
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CJEU C-87/1. Ymeraga v. Luxembourg 8 May 201
Art. 3(1) Dir. 2004/38 ECLI:EU:C:2013:29
Art. 20 TFEU Subjec_t: Residen
Ref. from Cour administrative, Luxembourg, 20 Feb. 2012 and Family Membe

Article 20 TFEU mustbe interpretedas not precludinga Member Statefrom refusingto allow a third-country
nationalto residein its territory, wherethat third-country national wishesto residewith a family membemwhois a
EuropeanUnion citizenresidingin the MemberStateof which he holdsthe nationality and hasneverexercisechis
right of freedomof movemenias a Union citizen, provided such refusal doesnot lead, for the Union citizen
concernedto the denial of the genuineenjoymenbf the substancef therights conferredby virtue of his statusasa
Union citizen.

CJEU C-300/1 Z.Z.v. UK 4 June 201
Art. 30(2)+31 Dir. 2004/38 EC_LlZEUZCZZOl3Z_36
Ref. from Court of Appeal (England & Wales) (Civil Division), UK, 17 June 2( Subject: Loss of Righ

and Procedural Rigf
Articles 30(2) and 31 of Directive 2004/38read in the light of Article 47 of the Charter of FundamentaRightsof
the EuropeanUnion, mustbe interpretedas requiring the national court with jurisdiction to ensurethat failure by
the competenhational authority to discloseto the personconcernedpreciselyandin full, the groundson which a
decisiontakenunder Article 27 of that directiveis basedand to disclosethe related evidenceto him is limited to
that whichis strictly necessaryandthat he is informed,in any event,of the essencef thosegroundsin a mannei
which takes due account of the necessary confidentiality of the evidence.

CJEU C-424/1 Ziolkowski & Szeja v. Germany 21 Dec. 201
Art. 16 Dir. 2004/38 ECLI:EU:C:2011:86
Ref. from Bundesverwaltungsgericht, Germany, 31 Aug. 2010 Subject: Residen

Article 16(1) of Directive 2004/38mustbe interpretedas meaningthat a Union citizenwho has beenresidentfor
morethan five yearsin theterritory of the hostMemberStateon the solebasisof the national law of that Membel
Statecannotbe regardedas havingacquiredthe right of permanentesidenceunderthat provisionif, during that
period of residence, he did not satisfy the conditions laid down in Article 7(1) of the directive.

Periodsof residencecompletedoy a national of a non- MemberStatein the territory of a MemberStatebeforethe
accessiorof the non- MemberStateto the EuropeanUnion must,in the absenceof specificprovisionsin the Act of
Accessionbetakeninto accountfor the purposeof the acquisitionof theright of permanentesidenceaunderArticle
16(1) of Directive 2004/38,providedthoseperiodswerecompletedn compliancewith the conditionslaid downin
Article 7(1) of the directive.

7.2 CJEU pending cases

CJEU C-535/1! A. v. Latvia

Art. 7(1)(b)+24 Dir. 2004/38 Subject: Equal Treatme
Ref. from Augusta tiesa (Supreme Court), Latvia, 9 July 2019

Must publicly-fundechealthcare be regardedas beingincludedin OsicknedsenefitsOAnd if so,are MS permittec
to to refusesuchbenefitsN which are grantedto their nationalsand to family membersof a Union citizenhaving
worker statuswho are in the samesituation N to Union citizenswho do not at that time haveworker status,in
order to avoid disproportionate requests for social benefits to ensure health care?

CJEU C-32/1! A.T.v. Austria

Art. 17(1)(a) Dir. 2004/38 Subject: Residen
Ref. from Oberster Gerichtshof, Austria, 18 Jan. 2019

Do workers have the right of permanentresidencepursuantto the first alternativein Article 17(1)(a) of Dir.
2004/38if theytakeup employmenin anotherMemberStateat a pointin time at whichit is foreseeableéhat they
will be ableto engagen their employmentor only a relatively short period of time beforetheyreachthe statutory
retirementage and, becauseof low income,will in any eventbe dependenbn the host Member StateOsocial
assistance after they stop working?

CJEU C-718/1 Bar Association v. Belgium

Art. 20421 TEFEU Subject: Equal Treatme
Ref. from Cour Constitutionelle, Belgium, 27 Sep. 2019

Must artt. 20+21 TFEU be interpretedas precluding national legislation accordingto which a provision that
appliesto EU citizensand memberof their familieswho havenot compliedwith a decisionterminatingresidenct
on groundsof public policy is identical to that appliedto third-countrynationalsin the samesituationin relation to
the maximum period of detention for the purposes of removal, that is to say, eight months?
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CJEU C-710/1! G.M.A. v. Belgium

Art. 15+31 Dir. 2004/38 Subject: Equal Treatme
Art. 45 TFEU

Ref. from Conseil d'ftat, Belgium, 25 Sep. 2019

Are Artt. 15+31 to be interpreted and applied as meaning that the national courts of the host Member State are
required, in the context of an action for annulment brought against a decision refusing to recognise a right of
residence of more than three months of an EU citizen, to have regard to new facts and matters arising after the
decision of the national authorities, where such facts and matters are capable of altering the situation of the person
concerned in such a way that it is no longer permissible to restrict his right of residence in the host Member State?

CJEU C-181/1 J.D. v. Jobcenter Krefeld

Art. 24(2) Dir. 2004/38 Subject: Equal Treatme
Art. 10 Reg. 492/2011

Ref. from Landessozialgericht Nordrhein-Westfalen, Germany, 25 Feb. 2018

Is the exclusion of Union citizens from receipt of social assistance within the meaning of Article 24(2) of Directive
2004/38 compatible with the requirement of equal treatment arising from Article 18 TFEU read in conjunction with
Articles 10 and 7 of Regulation No 492/2011?

CJEU C-836/1: R.H. v. Spain
Art. 20 TFEU Subject: Residen
Ref. from Tribunal Superior de Justicia de Castilla-La Mancha, Spain, 28 De

2018

AG: 21 Nov. 2019

Does the practice of the Spanish State of automatically applying the rule laid down in Article 7 of Royal Decree
240/2007, and refusing to grant a residence permit to a family member of an EU citizen where that EU citizen has
never exercised freedom of movement, solely and exclusively on the ground that the EU citizen does not satisfy the
conditions laid down in that provision, without having examined specifically and individually whether there exists a
relationship of dependency between that EU citizen and the third-country national of such a nature that, for any
reason and in the light of the circumstances, it would mean that were the third-country national refused a right of
residence, the EU citizen could not be separated from the family member on which he is dependent and would have
to leave the territory of the European Union, infringe Article 20 TFEU in the terms set out above?

CJEU C-754/1 Ryan Air v. Hungary
Art. 5(2)+20 Dir. 2004/38 Subject: Exit and Ent
Ref. from F virosi K8zigazgattsi Zs MunkaYgyi B'r—stg, Hungary, 3 Dec. 2 and Family Membe

Must Art. 5(2) Citizens Dir. be interpreted as meaning that both the holding of a valid residence card, as referred to
in Art. 10, and the holding of a permanent residence card, as referred to in Art. 20, exempt a family member from
the requirement to be in possession of a visa at the time of entry to the territory of a Member State?

Where an air carrier is unable to establish that a traveller who intends to travel with the permanent residence card
referred to in Art. 20 of Dir. 2004/38 is actually a family member of an EU citizen at the time of entry, is that
carrier required to deny boarding onto the aircraft and to refuse to transport that person to another Member State?
Where an air carrier does not check that circumstance or does not refuse to transport a traveller who is unable to
provide evidence that he is a family member — and who, moreover, holds a permanent residence card — is it
possible to impose a fine on that carrier on that ground pursuant to Article 26(2) of the Convention implementing
the Schengen Agreement?

CJEU C-454/1 Z.W. v. Germany

all Art. Dir. 2004/38 Subject: Exit and Ent
Ref. from Amtsgericht Heilbronn, Germany, 14 June 2019

Does the interpretation of primary and/or secondary European law preclude the application of a national criminal
provision which penalises the retention of a child from his guardian abroad where the provision does not
differentiate between Member States of the European Union and third countries?

7.3 EFTA judgments

EFTA E-28/1¢ Jabbi v. Norway 26 JU'y 201
Art. 7(1)(b)+7(2) Dir. 2004/38 Subject: Residen
Ref. from Oslo Tingrett, Norway, 8 Nov. 2015

Where an EEA national, pursuant to Article 7(1)(b) and Article 7(2) of Directive 2004/38/EC, has created or
strengthened a family life with a third country national during genuine residence in an EEA State other than that of
which he is a national, the provisions of that directive will apply by analogy where that EEA national returns with
the family member to his home State.
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