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Editorial

Welcome at the fourth issue of NEMIS in 2025.
In this issue we would like to draw your attention to the following.

Contents

1 Regular Migration

CJEU judgments on: art. 7(1)(e) Students and Researchers

In Oti (C-525/23) the CJEU ruled that Art. 7(1)(e) precludes a national practice which, in the case of a third-country national
applying for a residence permit for the purpose of voluntary service, requires, in order that the sufficient resources condition laid
down in that provision be considered to be satisfied, that, provided that the statements relating thereto are consistent, that national
establish that certain specific criteria relating to the identification of those resources as constituting income or an asset, the legal
basis on which he or she has acquired those resources, and the fact that he or she will have them on a permanent and unrestricted
basis as if they were his or her own, are satistied.

That is also the case where those requirements arise from the case-law of a supreme national court whose decisions constitute a
binding precedent.

CJEU pending cases on: art. 3(2)(e)+4 LTR Dir.
Konya (C-671/25) is about the exact meaning of a search year in its relation tot the five-year requirement of the LTR dir.

CJEU pending cases on: art. 8+3(3) Blue Card 2
Min. Inclusion (C-520/25) is about the renewal of a residence permit for highly qualified workers and the existence of a criminal
record.

CJEU AG Conclusion on: art. 10(3)(a) Fam Dir.

In Kreis Bergstrasse (C-571/24) the AG concluded that art. 10(3)(a) must be interpreted as meaning that where a TCN who, having
arrived on the territory of a MS as an unaccompanied minor, has reached the age of majority during the procedure for examining his
or her application for international protection and has obtained refugee status and the rights attaching to that status prior to the date
of delivery of the judgment of 12 April 2018, A and S (C-550/16, EU:C:2018:248), the application for family reunification must be
submitted within a period of three months from the date on which the sponsor or members of his or her family are presumed to have
become aware of that judgment, that is to say from the expiry of a period of six months from the date of delivery of that judgment.

ECtHR Judgments on: art. 8 ECHR

In Sahiti v BE (24421/20) the ECtHR ruled that, although the complaint under ECHR art. 3 was declared inadmissible, there was a
violation of art. 8 due to the lack of a decision on his case for 15 years resulting from the procedural ‘ping-pong’ between the
authorities which violated the principle of legal certainty and the state’s positive obligation to secure effective and prompt
examination of applications for residence.

2 Borders and Visas

CJEU Judgment on: Frontex

In W.S. et al. v Frontex (C-679/23) the CJEU declares in line with the conclusion of the AG (a) to set aside the judgment of the
General Court and (b) refer the case back to the General Court, because there is a sufficiently direct causal link between the conduct
of which Frontex is accused and the damage alleged.

3 Irregular Migration and Border Detention

CJEU pending cases on: art. Unauthorized Entry

In European Com. v Hungary (C-521/25) the Commission claims that Hungary has failed to fulfil its obligations under art. 1 and 3
of Council Dir. 2002/90 relating to the establishment of effective and dissuasive penalties, as well as its obligations under art. 1(1)
and (3) of Council framework Decision 2002/946 referring, also in the event of aggravating circumstances, to the imposition of
effective and dissuasive criminal penalties.
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(editorial continued)

CJEU AG Conclusion on: art. 3+6+11(2) Return Directive

In Stadt Bremen (C-446/24) the AG concluded that these articles must be interpreted as not precluding an entry ban of indefinite
duration from being issued against a third-country national whose right to stay has been terminated and against whom a return
decision has been issued because that person constitutes a terrorist threat.

Such an entry ban must, first, be issued taking into account all the specific circumstances of each case and in the light of the
obligations set out in Article 5 of that directive. Second, the person concerned must be able to request, within a reasonable period of
time, that such a measure be lifted or that its length be reduced.

ECtHR Judgments on: art. 5 ECHR

In H.G.D. v RS (31658/20) the ECtHR ruled a violation of art. 5(1) due to the applicant’s confinement for 26 days in the airport
transit zone without any legal basis. This was considered incompatible with the principles of legal certainty and protection from
arbitrariness, which are common threads throughout the Convention and the rule of law. As the applicant did not have access to
proceedings by which the lawfulness of his de facto detention could be decided speedily by a court, and did not have an enforceable
right to compensation for the deprivation of liberty, art. 5(4) and (5) had also been violated.

K.G. & S.G. v PL (62466/19) is about the detention of a woman of a Chechen origin and her child in a guarded centre for foreigners
for approximately nine months pending their expulsion to Russia. The ECtHR relied on its established case law concerning the
detention of families with children, reiterating that the authorities must rigorously assess alternatives to detention before placing
vulnerable applicants in guarded centres. It held that the applicants’ detention was arbitrary, as the authorities failed to meaningfully
examine less restrictive measures, disregarded compelling psychological evidence, and provided no adequate justification for
holding a mother and a very young child in a prison-like environment for nine months. For similar reasons, the Court found that the
interference with family life was disproportionate under Article 8.

Nijmegen, 19 December 2025, Carolus Griitters
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1 Regular Migration
1.1 Regular Migration: Adopted Measures measures sorted in alphabetical order
case law sorted in chronological order
Directive 2009/50 Blue Card 1

On conditions of entry and residence of TCNs for the purposes of highly qualified employment

*  0J2009L 155/17 impl. date 19 June 2011
*  Directive is replaced by Blue Card II (Dir. 2021/1883)

CJEU judgments
< CJEU 28 Oct. 2021 C-462/20 ASGI
See further: § 1.3
Directive 2021/1883 Blue Card 2

14(1)(2)+14(1)(e)

On the conditions of entry and residence of third-country nationals for the purposes of highly skilled employment.

* 0J2021L 382/1
*  Directive replaces Blue Card I (Dir. 2009/50)

into force 17 Nov. 2021

CJEU pending cases

New &  CJEU (pending) C-520/25 Min. Inclusion 8+3(3)
See further: § 1.3
Directive 2003/86 Family Reunification
On the right to Family Reunification
* 0J2003 L251/12 impl. date 3 Oct. 2005
*  COM(2014) 210, 3 Apr. 2014: Guidelines on the application
CJEU judgments
& (CJEU 4 Mar. 2010 C-578/08 Chakroun 7(1)(c)+2(d)
< CJEU 10 June 2011 C-155/11 Imran 7(2) - no adj.
< CJEU 6 Dec. 2012 C-356/11 0.8 &L 7(1)(c)
< CJEU 8§ May 2013 C-87/12 Ymeraga 3(3)
<« CJEU 10 July 2014 C-138/13 Dogan (Naime) 7(2)
< CJEU 17 July 2014 C-338/13 Noorzia 4(5)
< CJEU 9July 2015 C-153/14 K & A. 7(2)
< CJEU 21 Apr. 2016 C-558/14 Khachab 7(1)(c)
< CJEU 12 Apr. 2018 C-550/16 A &S. 2(f)
< CJEU 7 Nov. 2018 C-257/17 C &A. 3(3)
< CJEU 7 Nov. 2018 C-380/17 K. & B. 9(2)
< CJEU 7 Nov. 2018 C-484/17 K. 15
< CJEU 13 Mar. 2019 C-635/17 E. 3(2)(c)*+11(2)
< CJEU 14 Mar. 2019 C-557/17 Y.Z. a.o. 16(2)(a)
< CJEU 20 Nov. 2019 C-706/18 X. / Belgium 3(5)+5(4)
< CJEU 12 Dec. 2019 C-381/18 G.S. 6(1)+(2)
< CJEU 12 Dec. 2019 C-519/18 T.B. 10(2)
< CJEU 16 July 2020 C-133/19 B.M.M. 4
& CJEU(GC) 2Sep. 2021 C-930/19 X. / Belgium 15(3)
< CJEU 1 Aug. 2022 C-273/20 Germany /S.W. (DE) 10(3)+16(1)(a)
< CJEU 1 Aug. 2022 C-279/20 Germany / X.C. (DE) 4(1)(c)+16(1)(b)
< CJEU 1 Aug. 2022 C-355/20 B.L. & B.C. 10(3)+16(1)(a)
< CJEU 17 Nov. 2022 C-230/21 X. / Belgium 10(3)(a)+2(f)
< CJEU 18 Apr. 2023 C-1/23 Afrin 5(1)
& CJEU(GC) 30Jan. 2024 C-560/20 C.R. a.o. / L.Hptmn (AT) 2(H)+7(1)+10(3)
< CJEU 12 Sep. 2024 C-63/23 Sagrario 15(3)+17
CJEU pending cases
& CJEUAG  300Oct. 2025 C-571/24 Kreis Bergstrasse 10(3)(a)
<« CJEU (pending) C-394/25 Volta 3+5+7
See further: § 1.3
4 Newsletter on European Migration Issues — for Judges NEMIS 2025/4 (Dec.)
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1.1: Regular Migration: Adopted Measures

Council Decision 2007/435 Integration Fund

Establishing European Fund for the Integration of TCNs for the period 2007 to 2013 as part of the General programme

Solidarity and Management of Migration Flows
* 0J2007L 168/18

Directive 2014/66

UK, IRL opt in

Intra-Corporate Transferees

On conditions of entry and residence of TCNs in the framework of an intra-corporate transfer

*

0J 2014 L 157/1 impl. date 29 Nov. 2016

Directive 2003/109 Long-Term Residents
Concerning the status of TCNs who are long-term residents
* 0J2004 L 16/44 impl. date 23 Jan. 2006
amended by Dir. 2011/51

*

CJEU judgments
<« CJEU 8 Dec. 2011 C-371/08 Ziebell 12
& CJEU (GC) 24 Apr. 2012 C-571/10 Servet Kamberaj 11(1)(d)
<« CJEU 26 Apr. 2012 C-508/10 Com. /NL (Com)
<« CJEU 18 Oct. 2012 C-502/10 Singh 3(2)(e)
<« CJEU 8 Nov. 2012 C-40/11 Tida 7(1)
<« CJEU 17 July 2014 C-469/13 Tahir 7(1)+13
<« CJEU 5Nov. 2014 C-311/13 Tiimer
<« CJEU 4 June 2015 C-579/13 P.&S. 5+11
<« CJEU 2 Sep. 2015 C-309/14 CGIL
& CJEU (GC) 7Dec. 2017 C-636/16 Lopez Pastuzano 12
<« CJEU 14 Mar. 2019 C-557/17 Y.Z a.o. 9(1)(a)
<« CJEU 3 Oct. 2019 C-302/18 X. 5(1)(a)
<« CJEU 11 June 2020 C-448/19 W.T. 12
<« CJEU 3 Sep. 2020 C-503/19 U.Q. 4+6(1)
<« CJEU 25 Nov. 2020 C-303/19 INPS /V.R. (IT) 11(1)(d)
< CJEU 10 June 2021 C-94/20 Oberdsterreich 11
<« CJEU 28 Oct. 2021 C-462/20 ASGI 1I(D)(DO+11(1)(d)
<« CJEU 20 Jan. 2022 C-432/20 Z.K. / L. Hptmn (AT) 9(1)(c)
& CJEU(GC) 7Sep. 2022 C-624/20 E.K. 3(2)(e)
<« CJEU 14 Mar. 2024 C-752/22 E.P. 12422
<« CJEU 25 Apr. 2024 C-420/22 N.W. & P.Q. 10(1)
<« CJEU 29 July 2024 C-112/22 C.U. & N.D. 11(1)(d)
CJEU pending cases
<« CJEU (pending) C-375/25 Sotsialno 11
New =  CJEU (pending) C-671/25 Konya 3(2)(e)+4
See further: § 1.3
Directive 2011/51 Long-Term Residents ext.
Long-Term Resident status for refugees and persons with subsidiary protection
* 0J2011L 132/1 impl. date 20 May 2013
*  extending Dir. 2003/109 on LTR
CJEU judgments
<« CJEU 29 June 2023 C-829/21 T.E. 14+15

See further: § 1.3

Council Decision 2006/688 Mutual Information

On the establishment of a mutual information mechanism in the areas of asylum and immigration

* 0J 2006 L 283/40
Directive 2005/71 Researchers
On a specific procedure for admitting TCNs for the purposes of scientific research
*  0J2005L 289/15 impl. date 12 Oct. 2007
Directive is replaced by Dir. 2016/801 Researchers and Students

*

Recommendation 762/2005 Researchers
To facilitate the admission of TCNs to carry out scientific research
* 0J2005L 289/26

UK, IRL opt in

NEMIS 2025/4 (Dec.) Newsletter on European Migration Issues — for Judges
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1.1: Regular Migration: Adopted Measures

Regulation 1030/2002 Residence Permit Format
Laying down a uniform format for residence permits for TCNs
* 0J2002L 1571 impl. date 15 June 2002 UK opt in

amd by Reg. 330/2008 (OJ 2008 L 115/1)
amd by Reg. 1954/2017 (OJ 2017 L 286/9)

Directive 2014/36 Seasonal Workers
On the conditions of entry and residence of TCNs for the purposes of seasonal employment
* 0J2014 L 94/375 impl. date 30 Sep. 2016
Directive 2011/98 Single Permit 1

Single Application Procedure: for a single permit for TCNs to reside and work in the territory of a MS and on a common set of
rights for third-country workers legally residing in a MS

* 0J2011L 343/1 impl. date 25 Dec. 2013
CJEU judgments
& CJEU 21 June 2017 C-449/16 Martinez Silva 12(1)(e)
<« CJEU 25 Nov. 2020 C-302/19 INPS /W.S. (IT) 12(1)(e)
& CJEU(GC) 2Sep. 2021 C-350/20 O.D. a.o./ INPS (IT) 12(1)(e)+3(1)
<« CJEU 28 Oct. 2021 C-462/20 ASGI 12(1)(g)+12(1)(e)
<« CJEU 4 Oct. 2024 C-761/23 Komise 4
= CJEU 19 Dec. 2024 C-664/23 Caisse d’allocations 2+3+12
CJEU pending cases
& CJEUAG 10July 2025 C-151/24 Luevi 12(1)(e)
See further: § 1.3
Directive 2024/1233 Single Permit 2

On a single application procedure for a single permit for third-country nationals to reside and work in the territory of a
Member State and on a common set of rights for third-country workers legally residing in a Member State (recast)

*  COM (2022) 655, 27 Apr. 2022

* 2022/0131(COD)

* Recast of Single Permit 1, Dir. 2011/98.

Regulation 859/2003 Social Security TCN 1
Third-Country Nationals’ Social Security extending Reg. 1408/71 and Reg. 574/72
*  0J2003 L 124/1 UK, IRL opt in
*  Replaced by Reg 1231/2010: Social Security TCN II
CJEU judgments
<« CJEU 18 Nov. 2010 C-247/09 Xhymshiti
< CJEU 27 Oct. 2016 C-465/14 Wieland & Rothwangl 1
See further: § 1.3
Regulation 1231/2010 Social Security TCN 2
Social Security for EU Citizens and TCNs who move within the EU
* (0J2010L 344/1 impl. date 1 Jan. 2011 IRL opt in
*  Replacing Reg. 859/2003 on Social Security TCN
CJEU judgments
<« CJEU 24 Jan. 2019 C-477/17 Balandin 1
<« CJEU 3 Mar. 2021 C-523/20 Koppadny 1
See further: § 1.3
Directive 2004/114 Students

Admission of Third-Country Nationals for the purposes of studies, pupil exchange, unremunerated training or voluntary
service

* 0J2004 L 375/12 impl. date 12 Jan. 2007
*  Directive is replaced by Dir. 2016/801 Researchers and Students
CJEU judgments
<« CJEU 24 Nov. 2008 C-294/06 Payir
= CJEU 21 June 2012 C-15/11 Sommer 17(3)
<« CJEU 10 Sep. 2014 C-491/13 Ben Alaya 6+7
« CJEU(GC) 4 Apr. 2017 C-544/15 Fahimian 6(1)(d)

See further: § 1.3
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1.1: Regular Migration: Adopted Measures

Directive 2016/801 Students and Researchers

On the conditions of entry and residence of Third-Country Nationals for the purposes of research, studies, training, voluntary
service, pupil exchange schemes, educational projects and au pairing.

* 0J2016L 132/21 impl. date 24 May 2018
*  This directive replaces both Dir. 2005/71 on Researchers and Dir. 2004/114 on Students
CJEU judgments
& CJEU 10 Mar. 2021 C-949/19 M.A. / Konsul (PL) 34(5)
& CJEU 29 July 2024 C-14/23 Perle 34(5)+3
< CJEU 19 June 2025 C-299/23 Darvate a.o. 34
New =  CJEU 3 Nov. 2025 C-525/23 Oti 7(1)(e)
CJEU pending cases
& CJEU (pending) C-254/25 Wojewoda Slaski 34
See further: § 1.3
NEMIS 2025/4 (Dec.) Newsletter on European Migration Issues — for Judges 7




1.1: Regular Migration: Adopted Measures

NEMIS

2025/4

ECHR Family - Marriage - Discrimination

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

art. 8§ Family Life
art. 12 Right to Marry

art. 14 Prohibition of Discrimination

%

9§ § 4§ § § § qqqqqqeqeqgaqgeqgeqeqqgeqqgqgqgqgqgqqgqgqgqgqgqgqqqgqgqgqqqqqgqqqgqqqqq

ETS 005

ECtHR Judgments
ECtHR 2 Aug.
ECtHR 18 Oct.
ECtHR 22 Mar.
ECtHR 6 July
ECtHR 14 Dec.
ECtHR 14 June
ECtHR 28 June
ECtHR 20 Sep.
ECtHR 10 Jan.
ECtHR 14 Feb.
ECtHR 6 Nov.
ECtHR 4 Dec.
ECtHR 13 Dec.
ECtHR 16 Apr.
ECtHR 11 June
ECtHR 8 Apr.
ECtHR 10 July
ECtHR 24 July
ECtHR 3 Oct.
ECtHR (GC) 24 May
ECtHR 21 June

ECtHR (GC) 21 Sep.

ECtHR 8 Nov.
ECtHR 8 Nov.
ECtHR 1 Dec.
ECtHR 12 Jan.
ECtHR 25 Apr.
ECtHR 29 June
ECtHR 14 Sep.
ECtHR 26 Apr.
ECtHR 15 May
ECtHR 12 June
ECtHR 12 June
ECtHR 23 Oct.
ECtHR 23 Oct.
ECtHR 20 Nov.
ECtHR 18 Dec.
ECtHR 9 Apr.
ECtHR 14 May
ECtHR 12 May
ECtHR 7 July
ECtHR 28 July
ECtHR 6 Oct.
ECtHR 24 Nov.
ECtHR 8 Dec.
ECtHR 22 Dec.
ECtHR 12 Jan.
ECtHR 12 Jan.
ECtHR 10 June
ECtHR (GC) 9 July
ECtHR 14 Sep.
ECtHR 21 Oct.
ECtHR 25 Nov.

2001
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2010
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2018
2018
2018
2018
2018
2018
2018
2019
2019
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2020
2020
2020
2020
2020
2020
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2021
2021
2021
2021
2021
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54273/00
46410/99
1638/03

41615/07
34848/07
38058/09
55597/09
8000/08

22251/07
26940/10
22341/09
47017/09
22689/07
12020/09
52166/09
17120/09
52701/09
32504/11
12738/10
38590/10
76136/12
38030/12
56971/10
7994/14

77063/11
31183/13
41697/12
33809/15
41215/14
63311/14
32248/12
47781/10
23038/15
7841/14

25593/14
42517/15
76550/13
23887/16
23270/16
42321/15
62130/15
25402/14
59066/16
80343/17
59006/18
43936/18
56803/18
26957/19
78228/14
6697/18

41643/19
42011/19
21643/19

impl. date 31 Aug. 1954

Boultif v CH
Uner v NL
Maslovv AT
Neulinger v CH
O’Donoghue v UK
Osman v DK
Nunez v NO

A.A. v UK

G.R. v NL
Antwiv NO
Hode and Abdi v UK
Butt v NO

De Souza Ribeiro v UK
Udeh v CH
Hasanbasic v CH
Dhahbiv IT
Mugenziv FR
Kaplan a.o. v NO
Jeunesse v NL
Biao v DK
Ramadan v MT
Khan v DE

El Ghatet v CH
Ustinova v RU
Salem v DK
Abuhmaid v UA
Krasniqi v AT
Alam v DK

Ndidi v UK

Hoti v HR
Ibrogimov v RU
Zezevv RU
Gaspar v RU
Levakovic v DK
Assem Hassan v DK
Yurdaer v DK
Saber a.o. v ES
IM.vCH
Abokar v SE
Suditav HU

KA. vCH
Pormes v NL
Bou Hassoun v BG
Unuane v UK
M.M.vCH
Usmanov v RU
Munir v DK
Kahn v DK
Aliyev v UA

M.A. v DK

Abdi v DK
Melouliv FR
Kikoso v FR
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12+14
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See further: § 1.3

1.2 Regular Migration: Proposed Measures

Directive
Concerning the status of third-country nationals who are long-term residents. Recast of 2011/51

%

%*

*

COM (2022) 650, 27 Apr. 2022

2022/0134(COD)
Awaiting Parliament's position in 1st reading

Long-Term Residents 2

—_— NEMIS 2025/4
1.1: Regular Migration: Adopted Measures

&  ECtHR 30 Nov. 2021 40240/19 Avciv DK 8
&  ECtHR 16 Dec. 2021 43084/19 Alamiv FR 8
< ECtHR 13 Jan. 2022 1480/16 Hashemi et al. v AZ 8
<« ECtHR 3 Mar. 2022 27801/19 Johansen v DK 8
&  ECtHR 27 Sep. 2022 18339/19 Otite v UK 8
&  ECtHR 20 Oct. 2022 22105/18 M.T. a.o. v SE 8+14
&  ECtHR 9 Mar. 2023 19632/20 ZA.vIE 8
&  ECtHR 11 Apr. 2023 57766/19 Loukili v NL 8
< ECtHR 9 May 2023 21768/19 Ghadamian v CH 8
<« ECtHR 25 May 2023 37550/22 Iquioussen v FR 8
<« ECtHR 30 May 2023 8757/20 Azzaquiv NL 8
&  ECtHR 22 June 2023 23851/20 X vIE 14
&  ECtHR 4 July 2023 1/16 Emin Huseynov (#2) v AZ 8
&  ECtHR 4 July 2023 13258/18 B.F. a.o.v CH 8
< ECtHR 5 Sep. 2023 44810/20 Noorzae v DK 8
&  ECtHR 5Sep. 2023 31434/21 Sharifi v DK 8
&  ECtHR 5Sep. 2023 35740/21 Al-Masudi v DK 8
< ECtHR 5 Sep. 2023 18646/22 Goma v DK 8
&  ECtHR 25 July 2024 34210/19 D.H a.o.vSE 8
&  ECtHR 17 Sep. 2024 51232/20 PJ. & R.J. 8
< ECtHR 19 Sep. 2024 5488/22 Trapitsyna & Isaeva 8
&  ECtHR 12 Nov. 2024 14171/23 Al-Habeeb v DK 8
&  ECtHR 5Dec. 2024 25491/18 El Aroud v BE 8
<« ECtHR 10 Dec. 2024 44051/20 Kumariv NL 8
<« ECtHR 10 Dec. 2024 4470/21 Alvarado v NL 8
&  ECtHR 2May 2025 23265/23 B.K.v CH 8

New &  ECtHR 9 Oct. 2025 24421/20 Sahiti v BE 8

New &  ECtHR 27 Nov. 2025 62466/19 K.G. & S.G.vPL 5(1)(H)+8

See further: § 1.3

CRC Best interest of the Child
UN Convention on the Rights of the Child
art. 3 Best interests of the child
art. 9 No separation from parents
art. 10 Family Life
* 1577 UNTS 27531 impl. date 2 Sep. 1990
*  Optional Communications Protocol that allows for individual complaints (14/4/2014)

CtRC views

& CtRC 27 Sep. 2018 C/79/D/12/2017 C.E. 3+10
& CtRC 28 Sep. 2020 C/85/D/31/2017 W.M.C. 3
& CtRC 28 Sep. 2020 C/85/D/56/2018 V.A. 3
& CtRC 19 Sep. 2023 C/94/D/145/2021 O.M. 9
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1.3.1: Regular Migration: Jurisprudence: CJEU Judgments

1.3 Regular Migration: Jurisprudence case law sorted in alphabetical order

1.3.1 CJEU Judgments on Regular Migration

o

*

*

CJEU 12 Apr. 2018, C-550/16 A. & S. EU:C:2017:824
AG 26 Oct. 2017 EU:C:2018:248
interpr. of Dir. 2003/86 Family Reunification: Art. 2(f)
ref. from Rechtbank Den Haag (zp) Amsterdam, Netherlands, 31 Oct. 2016 Charter Fundamental Rights: Art. 24(2)

Art. 2(f) (in conjunction with Art. 10(3)(a)) must be interpreted as meaning that a TCN or stateless person who is below
the age of 18 at the time of his or her entry into the territory of a MS and of the introduction of his or her asylum
application in that State, but who, in the course of the asylum procedure, attains the age of majority and is thereafter
granted refugee status must be regarded as a ‘minor’ for the purposes of that provision.

CJEU 18 Apr. 2023, C-1/23 Afrin EU:C:2023:193
AG 9 Mar. 2023 EU:C:2023:296
interpr. of Dir. 2003/86 Family Reunification: Art. 5(1)

ref. from Tribunal de Bruxelles, Belgium, 2 Jan. 2023

Art. 5 FR (in conjuction with Art. 7+24 Charter) must be interpreted as meaning that it opposes national legislation
which, in order to submit an application for entry and residence in the context of family reunification, requires the family
members of the sponsor, in particular of a recognized refugee, to go in person to the diplomatic or consular post of a MS
competent for their domicile or residence abroad, including in a situation where it is impossible or excessively difficult
for them to go to that post, without prejudice to the possibility for that MS to require those family members to appear in
person at the stage of the procedure concerning the application for family reunification.

CJEU 28 Oct. 2021, C-462/20 ASGI EU:C:2021:894
interpr. of Dir. 2003/109 Long-Term Residents: Art. 11(1)(f)+11(1)(d)
ref. from Tribunale di Milano, Italy, 14 Sep. 2020

Although Art. 11(1)(d) does not preclude, Art. 11(1)(f) does preclude legislation of a MS which excludes TCNs covered
by those directives from eligibility for a card granted to families allowing access to discounts or price reductions when
purchasing goods and services supplied by public or private entities which have entered into an agreement with the
government of that MS.

CJEU 28 Oct. 2021, C-462/20 ASGI EU:C:2021:894
interpr. of Dir. 2009/50 Blue Card 1: Art. 14(1)(g)+14(1)(e)
ref. from Tribunale di Milano, Italy, 14 Sep. 2020

Although Art. 14(1)(e) does not preclude, Art. 14(1)(g) does preclude legislation of a MS which excludes TCNs covered
by those directives from eligibility for a card granted to families allowing access to discounts or price reductions when
purchasing goods and services supplied by public or private entities which have entered into an agreement with the
government of that MS.

CJEU 28 Oct. 2021, C-462/20 ASGI EU:C:2021:894
interpr. of Dir. 2011/98 Single Permit 1: Art. 12(1)(g)+12(1)(e)
ref. from Tribunale di Milano, Italy, 14 Sep. 2020 Charter Fundamental Rights: Art. 7+24

Although Art. 12(1)(e) does not preclude, Art. 12(1)(g) does preclude legislation of a MS which excludes TCNs covered
by those directives from eligibility for a card granted to families allowing access to discounts or price reductions when
purchasing goods and services supplied by public or private entities which have entered into an agreement with the
government of that MS.

CJEU 1 Aug. 2022, C-355/20 B.L. & B.C. EU:C:2022:617
interpr. of Dir. 2003/86 Family Reunification: Art. 10(3)+16(1)(a)
ref. from Bundesverwaltungsgericht, Germany, 30 July 2020

joined cases: C-355/20 + C-273/20

On the reunification with a minor refugee. See: CJEU 1 Aug 2022, C-273/20, S.W.
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&  CJEU 16 July 2020, C-133/19 B.M.M. EU:C:2020:222
AG 19 Mar. 2020 EU:C:2020:577
* interpr. of Dir. 2003/86 Family Reunification: Art. 4

ref. from Conseil d’Etat, Belgium, 19 Feb. 2019
joined cases: C-133/19 + C-136/19 + C-137/19

* Point (c) of the first subparagraph of Art. 4(1) of Family Reunification Directive must be interpreted as meaning that the
date which should be referred to for the purpose of determining whether an unmarried TCN or refugee is a minor child,
within the meaning of that provision, is that of the submission of the application for entry and residence for the purpose
of family reunification for minor children, and not that of the decision on that application by the competent authorities of
that MS, as the case may be, after an action brought against a decision rejecting such an application.
Art. 18, read in the light of Article 47 of the Charter, must be interpreted as precluding an action against the rejection of
an application for family reunification of a minor child from being dismissed as inadmissible on the sole ground that the
child has reached majority during the court proceedings.

&  CJEU 24 Jan. 2019, C-477/17 Balandin EU:C:2018:783
AG 27 Sep. 2018 EU:C:2019:60
* interpr. of Reg. 1231/2010 Social Security TCN 2: Art. 1

ref. from Centrale Raad van Beroep, Netherlands, 4 Aug. 2017

* Article 1 must be interpreted as meaning that third country nationals, who temporarily reside and work in different
Member States in the service of an employer established in a Member State, may rely on the coordination rules (laid
down by Reg. 883/2004 and Reg. 987/2009 and Reg. 883/2004), in order to determine the social security legislation to
which they are subject, provided that they are legally staying and working in the territory of the Member States.

&  CJEU 10 Sep. 2014, C-491/13 Ben Alaya EU:C:2014:1933
AG 12 June 2014 EU:C:2014:2187
* interpr. of Dir. 2004/114 Students: Art. 6+7

ref. from Verwaltungsgericht Berlin, Germany, 13 Sep. 2013

® The MS concerned is obliged to admit to its territory a third-country national who wishes to stay for more than three
months in that territory for study purposes, where that national meets the conditions for admission exhaustively listed in
Art. 6 and 7 and provided that that MS does not invoke against that person one of the grounds expressly listed by the
directive as justification for refusing a residence permit.

&  CJEU 7 Nov. 2018, C-257/17 C & A EU:C:2018:503
AG 27 June 2018 EU:C:2018:876

* interpr. of Dir. 2003/86 Family Reunification: Art. 3(3)
ref. from Raad van State, Netherlands, 15 May 2017

* Article 15(1) and (4) does not preclude national legislation which permits an application for an autonomous residence

permit, lodged by a TCN who has resided over five years in a MS by virtue of family reunification, to be rejected on the
ground that he has not shown that he has passed a civic integration test on the language and society of that MS provided
that the detailed rules for the requirement to pass that examination do not go beyond what is necessary to attain the
objective of facilitating the integration of those third country nationals.

Article 15(1) and (4) does not preclude national legislation which provides that an autonomous residence permit cannot
be issued earlier than the date on which it was applied for.

&  CJEU (GC) 30 Jan. 2024, C-560/20 C.R. a.o./ L.Hptmn (AT) EU:C:2023:375
AG 4 May 2023 EU:C:2024:96

* interpr. of Dir. 2003/86 Family Reunification: Art. 2(f)+7(1)+10(3)
ref. from Verwaltungsgericht Wien, Austria, 26 Oct. 2020

® After an unaccompanied Syrian minor obtained refugee status in Austria, his parents and his adult sister applied for

residence permits there in order to be able to join him. The Austrian authorities rejected those applications on the ground
that, after they were submitted, the young Syrian became an adult, as well as subsequent applications for family
reunification.

The CJEU clarifies that an unaccompanied minor refugee has the right to family reunification with his or her parents
even if he or she reached the age of majority during the family reunification procedure. Family reunification must
exceptionally extend to a major sister where she requires the permanent assistance of her parents on account of a serious
illness. Otherwise, the refugee would, de facto, be deprived of his or her right to family reunification with his or her
parents. That right cannot be subject to the condition that the minor refugee or his or her parents have accommodation,
sickness insurance as well as sufficient resources for them and the sister.

@ CJEU 29 July 2024, C-112/22 C.U. & N.D. EU:C:2024:79
AG 25 Jan. 2024 EU:C:2024:636
* interpr. of Dir. 2003/109 Long-Term Residents: Art. 11(1)(d)

ref. from Tribunale di Napoli, Italy, 17 Feb. 2022

* joined cases: C-112/22 + C-223/22

* This case concerns the introduction in Italy of a 10-years residence condition for entitlement to a basic income, intended
to ensure a minimum level of subsistence. The CJEU ruled that art. 11(1)(d) must be interpreted as precluding legislation
of a MS which makes access for third-country nationals who are long-term residents to a social security, social
assistance or social protection measure conditional on the requirement, which also applies to nationals of that MS, of
having resided in that MS for at least 10 years, the final 2 years of which must be consecutive, and which provides for a
criminal penalty for any false declaration regarding that residency condition.
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CJEU 19 Dec. 2024, C-664/23 Caisse d’allocations EU:C:2024:1046
interpr. of Dir. 2011/98 Single Permit 1: Art. 2+3+12
ref. from Court d’Appel de Versailles, France, 9 Nov. 2023

Article 12(1)(e) must be interpreted as precluding legislation of a Member State under which, for the purposes of
determining the entitlement to social security benefits of a third-country national holding a single permit, the children
born in a third country who are dependent on him or her are taken into account only if they can prove that they have
entered the territory of that Member State lawfully.

CJEU 2 Sep. 2015. C-309/14 CGIL EU:C:2015:523
interpr. of Dir. 2003/109 Long-Term Residents: Art.
ref. from Tribunale Amministrativo Regionale per il Lazio, Italy, 30 June 2014

Italian national legislation has set a minimum fee for a residence permit, which is around eight times the charge for the
issue of a national identity card. Such a fee is disproportionate in the light of the objective pursued by the directive and is
liable to create an obstacle to the exercise of the rights conferred by the directive.

CJEU 4 Mar. 2010, C-578/08 Chakroun EU:C:2009:776
AG 10 Dec. 2009 EU:C:2010:117
interpr. of Dir. 2003/86 Family Reunification: Art. 7(1)(c)+2(d)

ref. from Raad van State, Netherlands, 29 Dec. 2008

The concept of family reunification allows no distinction based on the time of marriage. Furthermore, Member States
may not require an income as a condition for family reunification, which is higher than the national minimum wage level.
Admission conditions allowed by the directive, serve as indicators, but should not be applied rigidly, i.e. all individual
circumstances should be taken into account.

CJEU 26 Apr. 2012, C-508/10 Com. /NL (Com) EU:C:2012:125
AG 19 Jan. 2012 EU:C:2012:243
incor. appl. of Dir. 2003/109 Long-Term Residents: Art.

ref. from European Commission, EU, 25 Oct. 2010

The Court rules that the Netherlands has failed to fulfil its obligations by applying excessive and disproportionate
administrative fees which are liable to create an obstacle to the exercise of the rights conferred by the Long-Term
Residents Directive: (1) to TCNs seeking long-term resident status in the Netherlands, (2) to those who, having acquired
that status in a MS other than the Kingdom of the Netherlands, are seeking to exercise the right to reside in that MS, and
(3) to members of their families seeking authorisation to accompany or join them.

CJEU 19 June 2025, C-299/23 Darvate a.o. EU:C:2025:250
interpr. of Dir. 2016/801 Students and Researchers: Art. 34
ref. from Tribunal de Bruxelles, Belgium, 10 May 2023 Charter Fundamental Rights: Art. 34

Art. 34(5) must be interpreted as not requiring, as regards the action by which a TCN, in order to assert the rights he or
she derives from art. 5(3) of that directive, seeks to challenge the decision of the competent authorities rejecting his or
her application for admission to the territory of the MS concerned for study purposes:

- that an exceptional appeal heard under an urgent procedure is afforded to such a national where, even though he
or she has exercised due diligence, compliance with the time limits relating to the ordinary procedure for reviewing that
decision could hinder the progress of his or her studies,

- that, in the context of such an exceptional appeal, the court hearing the case has the power to order, where
appropriate, interim measures, inter alia, instructing the competent authorities to take a new decision with a view to
issuing the residence permit for study purposes applied for, or

- that the court hearing an appeal against that decision has the power to substitute its own assessment for that of
those authorities or to adopt a new decision.

The conditions under which an appeal against a decision of the competent authorities rejecting an application for
admission to the territory of a MS for study purposes is brought and, where appropriate, the judgment adopted at the end
of that appeal is implemented must, however, be such as to allow a new decision to be adopted within a short period of
time, in accordance with the assessment contained in the judgment annulling that decision, in such a way that a
sufficiently diligent TCN is able to benefit from the full effectiveness of the rights which he or she derives from that
directive.

CJEU 10 July 2014, C-138/13 Dogan (Naime) EU:C:2014:287
AG 30 Apr. 2014 EU:C:2014:2066
interpr. of Dir. 2003/86 Family Reunification: Art. 7(2)

ref. from Verwaltungsgericht Berlin, Germany, 19 Mar. 2013

The language requirement abroad is not in compliance with the standstill clauses of the Association Agreement. Although
the question was also raised whether this requirement is in compliance with the Family Reunification Directive, the
Court did not answer that question. However, paragraph 38 of the judgment could also have implications for its
forthcoming answer on the compatibility of the language test with the Family Reunification: “on the assumption that the
grounds set out by the German Government, namely the prevention of forced marriages and the promotion of integration,
can constitute overriding reasons in the public interest, it remains the case that a national provision such as that at issue
in the main proceedings goes beyond what is necessary in order to attain the objective pursued, in so far as the absence
of evidence of sufficient linguistic knowledge automatically leads to the dismissal of the application for family
reunification, without account being taken of the specific circumstances of each case”. In this context it is relevant that
the European Commission has stressed in its Communication on guidance for the application of Dir 2003/86, “that the
objective of such measures is to facilitate the integration of family members. Their admissibility depends on whether they
serve this purpose and whether they respect the principle of proportionality” (COM (2014)210, § 4.5).
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& CJEU 13 Mar. 2019, C-635/17 E. EU:C:2018:973
AG 29 Nov. 2018 EU:C:2019:192
* interpr. of Dir. 2003/86 Family Reunification: Art. 3(2)(c)+11(2)
ref. from Rechtbank Den Haag (zp) Haarlem, Netherlands, 14 Nov. 2017 Charter Fundamental Rights: Art. 24(2)

* The CJEU has jurisdiction, on the basis of Art. 267 TFEU, to interpret Article 11(2) of Council Directive 2003/86 in a

situation where a national court is called upon to rule on an application for family reunification lodged by a beneficiary
of subsidiary protection, if that provision was made directly and unconditionally applicable to such a situation under
national law.
Art. 11(2) of Directive 2003/86 must be interpreted as precluding, in circumstances such as those at issue in the main
proceedings, in which an application for family reunification has been lodged by a sponsor benefiting from subsidiary
protection in favour of a minor of whom she is the aunt and allegedly the guardian, and who resides as a refugee and
without family ties in a third country, that application from being rejected solely on the ground that the sponsor has not
provided official documentary evidence of the death of the minor’s biological parents and, consequently, that she has an
actual family relationship with him, and that the explanation given by the sponsor to justify her inability to provide such
evidence has been deemed implausible by the competent authorities solely on the basis of the general information
available concerning the situation in the country of origin, without taking into consideration the specific circumstances of
the sponsor and the minor and the particular difficulties they have encountered, according to their testimony, before and
after fleeing their country of origin.

&  CJEU (GC) 7 Sep. 2022, C-624/20 E.K. EU:C:2022:194
AG 17 Mar. 2022 EU:C:2022:639
* interpr. of Dir. 2003/109 Long-Term Residents: Art. 3(2)(e)

ref. from Rechtbank Den Haag (zp) Amsterdam, Netherlands, 24 Nov. 2020

® Art. 3(2)(e) LTR Dir. must be interpreted as meaning that the concept of residence ‘solely on temporary grounds’, which
is referred to therein, is an autonomous concept of EU law, which must be interpreted uniformly throughout the Member
States.
Art. 3(2)(e) LTR Dir. must be interpreted as meaning that the concept of residence ‘solely on temporary grounds’, which
is referred to therein, does not cover the residence of a third-country national under Art. 20 TFEU within the territory of
the Member State of which the Union citizen concerned is a national.

&  CJEU 14 Mar. 2024, C-752/22 E.P. EU:C:2023:819
AG 26 Oct. 2023 EU:C:2024:225
* interpr. of Dir. 2003/109 Long-Term Residents: Art. 12+22

ref. from Korkein hallinto-oikeus, Finland, 9 Dec. 2022

* Art. 22(3) LTR must be interpreted as meaning that the reinforced protection against expulsion which TCNs who are
long-term residents enjoy under that provision is applicable in the context of the adoption, by the second MS, within the
meaning of Art. 2(d) of that directive, of a decision to remove such a TCN from the territory of the EU taken on grounds
of public policy or public security, where, first, his or her stay on the territory of that MS is in breach of an entry ban on
that territory, and, second, he or she has not applied to the competent authorities of that MS for a residence permit in
accordance with the provisions of Chapter IlI of that directive.

Art. 12(3) and 22(3) must be interpreted as meaning that they allow a TCN who is a long-term resident to rely on those
provisions against the second MS, within the meaning of Art. 2(d) of that directive, where that MS intends to take a
decision to remove that TCN from the territory of the EU on grounds of public policy or public security.

@  CJEU (GC)4 Apr. 2017, C-544/15 Fahimian EU:C:2016:908
AG 29 Nov. 2016 EU:C:2017:255
* interpr. of Dir. 2004/114 Students: Art. 6(1)(d)

ref. from Verwaltungsgericht Berlin, Germany, 19 Oct. 2015

® Art. 6(1)(d) is to be interpreted as meaning that the competent national authorities, where a third country national has
applied to them for a visa for study purposes, have a wide discretion in ascertaining, in the light of all the relevant
elements of the situation of that national, whether he represents a threat, if only potential, to public security. That
provision must also be interpreted as not precluding the competent national authorities from refusing to admit to the
territory of the Member State concerned, for study purposes, a third country national who holds a degree from a
university which is the subject of EU restrictive measures because of its large scale involvement with the Iranian
Government in military or related fields, and who plans to carry out research in that Member State in a field that is
sensitive for public security, if the elements available to those authorities give reason to fear that the knowledge acquired
by that person during his research may subsequently be used for purposes contrary to public security. It is for the
national court hearing an action brought against the decision of the competent national authorities to refuse to grant the
visa sought to ascertain whether that decision is based on sufficient grounds and a sufficiently solid factual basis.
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CJEU 12 Dec. 2019, C-381/18 G.S. EU:C:2019:608
AG 11 July 2019 EU:C:2019:1072
interpr. of Dir. 2003/86 Family Reunification: Art. 6(1)+(2)

ref. from Raad van State, Netherlands, 11 June 2018

joined cases: C-381/18 + C-382/18

Art. 6(1)+(2) must be interpreted as not precluding a national practice under which the competent authorities may, on
grounds of public policy: (1) reject an application, founded on that directive, for entry and residence, on the basis of a
criminal conviction imposed during a previous stay on the territory of the Member State concerned, and (2) withdraw a
residence permit founded on that directive or refuse to renew it where a sentence sufficiently severe in comparison with
the duration of the stay has been imposed on the applicant, provided that that practice is applicable only if the offence
which warranted the criminal conviction at issue is sufficiently serious to establish that it is necessary to rule out
residence of that applicant and that those authorities carry out the individual assessment provided for in Art. 17.

CJEU 1 Aug. 2022, C-273/20 Germany /S.W. (DE) EU:C:2022:617
interpr. of Dir. 2003/86 Family Reunification: Art. 10(3)+16(1)(a)
ref. from Bundesverwaltungsgericht, Germany, 23 Apr. 2020

joined cases: C-273/20 + C-355/20

Art 16(1)(a) Family Reunification Dir. must be interpreted as meaning that, in the case of family reunification of parents
with an unaccompanied minor refugee, pursuant to Art. 10(3)(a), read in conjunction with Art. 2(f), the fact that that
refugee is still a minor on the date of the decision on the application for entry and residence for the purpose of family
reunification submitted by the sponsor’s parents does not constitute a ‘condition’, within the meaning of Art. 16(1)(a),
failure to comply with which allows the MS to reject such an application. Furthermore, those provisions, read in the light
of Art. 13(2), must be interpreted as precluding national legislation under which, in such a situation, the right of
residence of the parents concerned comes to an end as soon as the child reaches the age of majority.

Art. 16(1)(b) must be interpreted as meaning that, in order to find that there is a real family relationship, within the
meaning of that provision, in the case of family reunification of a parent with a minor child who has been granted refugee
status, where that child attained his or her majority before the decision on the application for entry and residence for the
purpose of family reunification, submitted by that parent, was adopted, a first-degree relationship in the direct ascending
line is not sufficient on its own. However, it is not necessary for the child sponsor and the parent concerned to cohabit in
a single household or to live under the same roof in order for that parent to qualify for family reunification. Occasional
visits, in so far as they are possible, and regular contact of any kind may be sufficient to consider that those persons are
reconstructing personal and emotional relationships and to establish the existence of a real family relationship.
Furthermore, nor can the child sponsor and the parent concerned be required to support each other financially.

CJEU 1 Aug. 2022, C-279/20 Germany / X.C. (DE) EU:C:2021:1030
AG 16 Dec. 2021 EU:C:2022:618
interpr. of Dir. 2003/86 Family Reunification: Art. 4(1)(c)+16(1)(b)

ref. from Bundesverwaltungsgericht, Germany, 23 Apr. 2020

Art. 4(1)(c) Family Reunification Dir. must be interpreted as meaning that the date to which reference must be made in
order to determine whether the child of a sponsor who has been granted refugee status is a minor child, within the
meaning of that provision, where that child has attained his or her majority before the parent sponsor was granted
refugee status and before the application for family reunification was submitted, is the date on which the parent sponsor
submitted his or her asylum application with a view to obtaining refugee status, provided that an application for family
reunification was submitted within three months of the recognition of the parent sponsor’s refugee status.

Art. 16(1)(b) must be interpreted as meaning that in order to find that there is a real family relationship, within the
meaning of that provision, in the case of family reunification of a minor child with a parent who has been granted refugee
status, where that child has attained his or her majority before the parent sponsor was granted refugee status and before
the application for family reunification was submitted, the legal parent/child relationship is not sufficient on its own.
However, it is not necessary for the parent sponsor and the child concerned to cohabit in a single household or to live
under the same roof in order for that child to qualify for family reunification. Occasional visits, in so far as they are
possible, and regular contact of any kind may be sufficient to consider that those persons are reconstructing personal and
emotional relationships and to establish the existence of a real family relationship. Furthermore, nor can the parent
sponsor and his or her child be required to support each other financially.

CJEU 8 Nov. 2012, C-40/11 lida EU:C:2012:296
AG 15 May 2012 EU:C:2012;691
interpr. of Dir. 2003/109 Long-Term Residents: Art. 7(1)

ref. from Verwaltungsgerichtshof Baden-Wiirttemberg, Germany, 28 Jan. 2011

In order to acquire long-term resident status, the third-country national concerned must lodge an application with the
competent authorities of the Member State in which he resides. If this application is voluntarily withdrawn, a residence
permit can not be granted.

CJEU 10 June 2011, C-155/11 Imran EU:C:2011:387
interpr. of Dir. 2003/86 Family Reunification: Art. 7(2) - no adj.
ref. from Rechtbank Den Haag (zp) Zwolle, Netherlands, 31 Mar. 2011

The Commission took the position that Art. 7(2) does not allow MSs to deny a family member as meant in Art. 4(1)(a) of a
lawfully residing TCN entry and admission on the sole ground of not having passed a civic integration examination
abroad. However, as a residence permit was granted just before the hearing would take place, the Court decided it was
not necessary to give a ruling.
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&  CJEU 25 Nov. 2020, C-303/19 INPS /V.R. (IT) EU:C:2020:454
AG 11 June 2020 EU:C:2020:958
* interpr. of Dir. 2003/109 Long-Term Residents: Art. 11(1)(d)

ref. from Corte Suprema di cassazione, Italy, 11 Apr. 2019

* Art. 11(1)(d) must be interpreted as precluding legislation of a MS under which, for the purposes of determining
entitlement to a social security benefit, the family members of a long-term resident, within the meaning of Art. 2(b)
thereof, who do not reside in the territory of that MS, but in a third country are not taken into account, whereas the
family members of a national of that MS who reside in a third country are taken into account, where that MS has not
expressed its intention of relying on the derogation to equal treatment permitted by Art. 11(2) of that directive by
transposing it into national law.

& CJEU 25 Nov. 2020, C-302/19 INPS / W.S. (IT) EU:C:2020:452
AG 11 June 2020 EU:C:2020:957
® interpr. of Dir. 2011/98 Single Permit 1: Art. 12(1)(e)

ref. from Corte Suprema di cassazione, Italy, 5 Feb. 2019

* Art. 12(1)(e) must be interpreted as precluding the legislation of a MS under which, for the purpose of determining
entitlement to a social security benefit, the family members of the holder of a single permit, within the meaning of Art. 2
(¢) thereof, who do not reside in the territory of that MS but in a third country are not be taken into account, whereas
account is taken of family members of nationals of that MS residing in a third country.

@  CJEU 9 July 2015, C-153/14 K. & A. EU:C:2015:186
AG 19 Mar. 2015 EU:C:2015:523

* interpr. of Dir. 2003/86 Family Reunification: Art. 7(2)
ref. from Raad van State, Netherlands, 3 Apr. 2014

* Member States may require TCNs to pass a civic integration examination, which consists in an assessment of basic

knowledge both of the language of the Member State concerned and of its society and which entails the payment of
various costs, before authorising that national’s entry into and residence in the territory of the Member State for the
purposes of family reunification, provided that the conditions of application of such a requirement do not make it
impossible or excessively difficult to exercise the right to family reunification.

In circumstances such as those of the cases in the main proceedings, in so far as they do not allow regard to be had to
special circumstances objectively forming an obstacle to the applicants passing the examination and in so far as they set
the fees relating to such an examination at too high a level, those conditions make the exercise of the right to family
reunification impossible or excessively difficult.

&  CJEU 7 Nov. 2018, C-380/17 K. & B. EU:C:2018:504
AG 27 June 2018 EU:C:2018:877

* interpr. of Dir. 2003/86 Family Reunification: Art. 9(2)
ref. from Raad van State, Netherlands, 26 June 2017

* Article 12(1) does not preclude national legislation which permits an application for family reunification lodged on

behalf of a member of a refugee’s family, on the basis of the more favourable provisions for refugees of Chapter V of that
directive, to be rejected on the ground that that application was lodged more than three months after the sponsor was
granted refugee status, whilst affording the possibility of lodging a fresh application under a different set of rules
provided that that legislation:

(a) lays down that such a ground of refusal cannot apply to situations in which particular circumstances render the late
submission of the initial application objectively excusable;

(b) lays down that the persons concerned are to be fully informed of the consequences of the decision rejecting their
initial application and of the measures which they can take to assert their rights to family reunification effectively,; and
(c) ensures that sponsors recognised as refugees continue to benefit from the more favourable conditions for the exercise
of the right to family reunification applicable to refugees, specified in Articles 10 and 11 or in Article 12(2) of the

directive.
&  CJEU 7 Nov. 2018, C-484/17 K. EU:C:2018:878
* interpr. of Dir. 2003/86 Family Reunification: Art. 15
ref. from Raad van State, Netherlands, 10 Aug. 2017
* Article 15(1) and (4) does not preclude national legislation, which permits an application for an autonomous residence

permit, lodged by a TCN who has resided over five years in a MS by virtue of family reunification, to be rejected on the
ground that he has not shown that he has passed a civic integration test on the language and society of that MS provided
that the detailed rules for the requirement to pass that examination do not go beyond what is necessary to attain the
objective of facilitating the integration of those third country nationals, which is for the referring court to ascertain.

&  CJEU 21 Apr. 2016, C-558/14 Khachab EU:C:2015:852
AG 23 Dec. 2015 EU:C:2016:285
* interpr. of Dir. 2003/86 Family Reunification: Art. 7(1)(c)

ref. from Tribunal Superior de Justicia del Pais Vasco, Spain, 5 Dec. 2014

® Art. 7(1)(c) must be interpreted as allowing the competent authorities of a MS to refuse an application for family
reunification on the basis of a prospective assessment of the likelihood of the sponsor retaining, or failing to retain, the
necessary stable and regular resources which are sufficient to maintain himself and the members of his family, without
recourse to the social assistance system of that MS, in the year following the date of submission of that application, that
assessment being based on the pattern of the sponsor’s income in the six months preceding that date.
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CJEU 4 Oct. 2024, C-761/23 Komise EU:C:2024:879
interpr. of Dir. 2011/98 Single Permit 1: Art. 4
ref. from Nejvyssi spravni soud, Czech, 11 Dec. 2023 Charter Fundamental Rights: Art. 47

Articles 41 and 47 Charter, read in conjunction with the principle of equivalence, must be interpreted as not precluding
national legislation which prohibits a national court, called upon to review the legality of a decision on residence taken
pursuant to Directive 2011/98, based on classified information, from itself authorising access to that information by the
person concerned, where that court considers that the failure to communicate that information to that person does not
appear justified, whereas it has such a power in the context of appeals not falling within the scope of disputes concerning
the right of residence of foreigners.

CJEU 3 Mar. 2021, C-523/20 Koppdny EU:C:2021:160
interpr. of Reg. 1231/2010 Social Security TCN 2: Art. 1
ref. from Gyo6ri Torvényszék, Hungary, 19 Oct. 2020

Art. 1 of Reg. on Social Security TCN Il must be interpreted as meaning that nationals of third countries who reside
temporarily and have a residence permit in a MS, and who have a document stating their place of accommodation issued
by the immigration authority and work in different MSs for an employer established in that MS, may rely on the
coordination rules laid down by Reg. on Social Security TCN I (883/2004).

CJEU 10 June 2021, C-94/20 Oberdosterreich EU:C:2021:186
AG 2 Mar. 2021 EU:C:2021:477
interpr. of Dir. 2003/109 Long-Term Residents: Art. 11

ref. from Landesgericht Linz, Austria, 25 Feb. 2020

Art. 11(1)(d) must be interpreted as precluding, even where the option of applying the derogation provided for in Art. 11
(4) of that directive has been exercised, a regulation by a MS on the basis of which TCNs who are long-term residents are
only eligible for a housing allowance on condition that they demonstrate, in a manner determined by that scheme, that
they have a basic knowledge of the language of that MS, if this housing allowance is one of the 'main benefits' within the
meaning of of the latter provision, which is for the referring court to determine.

Thus, the principle of non-discrimination on grounds of ethnic origin precludes national legislation which allows for
different requirements for EU citizens, EEA nationals and their family members on the one hand and third country
nationals (including those with long-term resident status within the meaning of Dir. 2003/109) on the other hand.

CJEU (GC) 7 Dec. 2017, C-636/16 Lopez Pastuzano EU:C:2017:949
interpr. of Dir. 2003/109 Long-Term Residents: Art. 12
ref. from Juzgado de lo Contencioso-Adm. of Pamplona, Spain, 9 Dec. 2016

The CJEU declares that the LTR directive precludes legislation of a MS which, as interpreted by some domestic courts,
does not provide for the application of the requirements of protection against the expulsion of a third-country national
who is a long-term resident to all administrative expulsion decisions, regardless of the legal nature of that measure or of
the detailed rules governing it.

CJEU 10 Mar. 2021, C-949/19 M.A. / Konsul (PL) EU:C:2021:186
interpr. of Dir. 2016/801 Students and Researchers: Art. 34(5)
ref. from Naczelny Sad Administracyjny, Poland, 31 Dec. 2019 Charter Fundamental Rights: Art. 47

On the issue of an effective remedy (art 47 Charter) against the refusal of issuing a visa. Art. 21(2a) Borders Code must
be interpreted as not being applicable to a national of a third State who has been refused a long-stay visa.

EU law, in particular Art. 34(5) of Dir. 2016/801 (researchers and students), read in the light of Art. 47 Charter must be
interpreted as meaning that it requires the MSs to provide for an appeal procedure against decisions refusing a visa for
the purpose of studies, within the meaning of that directive, the procedural rules of which are a matter for the legal order
of each MS, in conformity with the principles of equivalence and effectiveness, and that procedure must, at a certain
stage, guarantee a judicial appeal. It is for the referring court to establish whether the application for a national long-
term visa for the purpose of studies that is at issue in the main proceedings falls within the scope of that directive.

CJEU 21 June 2017, C-449/16 Martinez Silva EU:C:2017:485
interpr. of Dir. 2011/98 Single Permit 1: Art. 12(1)(e)
ref. from Corte D'Appello Di Genova, Italy, 11 Aug. 2016

Article 12 must be interpreted as precluding national legislation, under which a TCN holding a Single Permit cannot
receive a benefit such as the benefit for households having at least three minor children as established by Legge n. 448
(national Italian legislation).
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& CJEU 25 Apr. 2024, C-420/22 N.W. & P.Q. EU:C:2023:909
AG 23 Nov. 2023 EU:C:2024:344
* interpr. of Dir. 2003/109 Long-Term Residents: Art. 10(1)
ref. from Szegedi Torvényszék, Hungary, 16 June 2022 Charter Fundamental Rights: Art. 7+24+47

joined cases: C-420/22 + C-528/22

* On the withdrawal of a residence permit. Article 20 TFEU must be interpreted as precluding the authorities of a MS from
withdrawing the residence permit of a third-country national who is a family member of Union citizens — nationals of that
Member State who have never exercised their freedom of movement — or refusing to issue such a permit to such a person
without having first examined whether there exists between that third-country national and those Union citizens a
relationship of dependency which would, in practice, oblige those Union citizens to leave the territory of the European
Union as a whole, in order to accompany that family member where, first, that third-country national cannot be granted
a right of residence under another provision applicable in that MS and, second, those authorities have information on the
existence of family ties between that third-country national and those Union citizens.
Article 20 TFEU, read in conjunction with Article 47 of the Charter, must be interpreted as precluding national
legislation which requires national authorities, on grounds of national security, to withdraw the residence permit of a
third-country national who may enjoy a derived right of residence under that article or to refuse to issue such a permit to
such a person, solely on the basis of a binding non-reasoned opinion adopted by a body entrusted with specialist
functions linked to national security, without a rigorous examination of all the individual circumstances and of the
proportionality of that decision to withdraw or to refuse a residence permit.
The general principle of sound administration and Article 47 of the Charter, read in conjunction with Article 20 TFEU,
must be interpreted as precluding national legislation which provides that, where a decision to withdraw or to refuse a
residence permit, adopted in respect of a third-country national who may enjoy a derived right of residence under Article
20 TFEU, is based on information the disclosure of which would compromise the national security of the MS in question,
that third-country national or his or her representative may have access to that information only after having obtained an
authorisation to that effect, is not even informed of the substance of the grounds on which such decisions are based and
cannot, in any event, use, for the purposes of an administrative procedure or judicial proceedings, the information to
which they might have had access.
Article 47 of the Charter, read in conjunction with Article 20 TFEU, must be interpreted as not requiring a court which is
responsible for reviewing the legality of a decision on residence under Article 20 TFEU, based on classified information,
to have the power to verify the lawfulness of the categorisation of that information as classified and to authorise access
by the person concerned to all of that information, in the event that it considers that that categorisation is unlawful, or
the substance of that information, if it considers that that categorisation is lawful. However, in order to ensure that that
person’s rights of the defence are respected, that court must, where relevant, draw the appropriate conclusions from any
decision taken by the competent authorities not to disclose all or part of the grounds for that decision and the evidence
relating thereto.

&  CJEU 17 July 2014, C-338/13 Noorzia EU:C:2014:288
AG 30 Apr. 2014 EU:C:2014:2092
* interpr. of Dir. 2003/86 Family Reunification: Art. 4(5)

ref. from Verwaltungsgerichtshof, Austria, 20 June 2013

* Art. 4(5) does not preclude a rule of national law requiring that spouses and registered partners must have reached the
age of 21 by the date when the application seeking to be considered family members entitled to reunification is lodged.

&  CJEU 6 Dec. 2012, C-356/11 O0.8. &L EU:C:2012:595
AG 27 Sep. 2012 EU:C:2012:776

* interpr. of Dir. 2003/86 Family Reunification: Art. 7(1)(c)
ref. from Korkein hallinto-oikeus, Finland, 7 July 2011 Charter Fundamental Rights: Art. 24(2)

® When examining an application for family reunification, a MS has to do so in the interests of the children concerned and
also with a view to promoting family life, and avoiding any undermining of the objective and the effectiveness of the
directive.

&  CJEU (GC) 2 Sep. 2021, C-350/20 O.D. a.o./ INPS (IT) EU:C:2021:659

* interpr. of Dir. 2011/98 Single Permit 1: Art. 12(1)(e)+3(1)

ref. from Corte Constitutionale , Italy, 30 July 2020

® Art. 12(1)(e) Dir. 2011/98 must be interpreted as precluding national legislation which excludes the third-country
nationals referred to in Art. 3(1)(b) and (c) of that directive from entitlement to a childbirth allowance and a maternity
allowance provided for by that legislation.
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CJEU 20 Oct. 2022, C-66/21 O.T.E. / Stscr (NL) EU:C:2022:434
AG 2 June 2022 EU:C:2022:809
interpr. of Dir. 2004/81 Trafficking Victims : Art. 6(2)

ref. from Rechtbank Den Haag (zp Zwolle), Netherlands, 29 Jan. 2021

The applicant applied for asylum in the Netherlands, having previously lodged asylum applications in Italy and Belgium.
He informed the Netherlands asylum authority that he had become the victim of human smugglers in Italy. The asylum
authority decided not to examine his application on the ground that this was Italy’s responsibility because of the earlier
applications.

The CJEU ruled that Art. 2 of Trafficking Directive 2004/81 must be interpreted as meaning that the measure by which a
third-country national is transferred from the territory of one MS to that of another MS, pursuant to Dublin III, falls
within the scope of the concept of ‘expulsion order’.

Art. 6(2) Dir. 2004/81 must be interpreted as precluding the enforcement of a decision to transfer a third-country
national, taken pursuant to Dublin III, during the reflection period guaranteed in Art. 6 (1) of that directive, but as not
precluding the adoption of such a decision, or of measures preparatory to the enforcement of that decision, provided that
those preparatory measures do not deprive such a reflection period of its effectiveness, which is a matter for the referring
court to determine.

CJEU 3 Nov. 2025, C-525/23 Oti EU:C:2025:877
interpr. of Dir. 2016/801 Students and Researchers: Art. 7(1)(e)
ref. from Fovarosi Torvényszék, Hungary, 26 June 2023

Art. 7(1)(e) precludes a national practice which, in the case of a third-country national applying for a residence permit
for the purpose of voluntary service, requires, in order that the sufficient resources condition laid down in that provision
be considered to be satisfied, that, provided that the statements relating thereto are consistent, that national establish that
certain specific criteria relating to the identification of those resources as constituting income or an asset, the legal basis
on which he or she has acquired those resources, and the fact that he or she will have them on a permanent and
unrestricted basis as if they were his or her own, are satisfied.

That is also the case where those requirements arise from the case-law of a supreme national court whose decisions
constitute a binding precedent.

CJEU 4 June 2015, C-579/13 P. &S. EU:C:2015:39
AG 28 Jan. 2015 EU:C:2015:369
interpr. of Dir. 2003/109 Long-Term Residents: Art. 5+11

ref. from Centrale Raad van Beroep, Netherlands, 15 Nov. 2012

Article 5(2) and Article 11(1) do not preclude national legislation, such as that at issue in the main proceedings, which
imposes on TCNs who already possess long-term resident status the obligation to pass a civic integration examination,
under pain of a fine, provided that the means of implementing that obligation are not liable to jeopardise the achievement
of the objectives pursued by that directive, which it is for the referring court to determine. Whether the long-term resident
status was acquired before or after the obligation to pass a civic integration examination was imposed is irrelevant in
that respect.

CJEU 24 Nov. 2008, C-294/06 Payir EU:C:2007:455
AG 18 July 2007 EU:C:2008:36
interpr. of Dir. 2004/114 Students: Art.

ref. from Court of Appeal (England & Wales), UK, 24 Jan. 2008

The fact that a Turkish national was granted leave to enter the territory of a MS as an au pair or as a student cannot
deprive him of the status of ‘worker’ and prevent him from being regarded as ‘duly registered as belonging to the labour
force’ of that MS.

CJEU 29 July 2024, C-14/23 Perle EU:C:2023:887
AG 26 Nov. 2023 EU:C:2024:647
interpr. of Dir. 2016/801 Students and Researchers: Art. 34(5)+3

ref. from Conseil d’Etat, Belgium, 16 Jan. 2023 Charter Fundamental Rights: Art. 47

The question is whether the examination of an application for a visa for studies require the MS to verify the foreign
national’s wish and intention to study, even though Art. 3 of Dir. 2016/801 defines a student as one accepted by a higher
education institution and though the grounds for refusal of the application set out in Art. 20(2)(f) of that directive are
optional, not binding like those set out in art. 20(1) of [that] directive.

The CJEU ruled that art. 3(3) must be interpreted as not precluding a MS, where it has not transposed art. 20(2)(f) of
that directive, from refusing an application for admission to its territory for study purposes on the ground that the TCN
has made that application without having a genuine intention of studying on the territory of that MS, in accordance with
the general principle of EU law prohibiting abusive practices.

Art. 34(5), read in the light of art. 47 of the Charter, must be interpreted as not precluding an action against a decision
taken by the competent authorities rejecting an application for admission to the territory of a MS for study purposes from
consisting exclusively of an action for annulment, without the court hearing that action having the power to substitute,
where appropriate, its own assessment for that of the competent authorities or to adopt a new decision, provided that the
conditions under which that action is brought and, where appropriate, the judgment adopted at the end of that action, are
such as to enable a new decision to be adopted within a short period of time, in line with the assessment contained in the
judgment annulling the decision, in such a way that a sufficiently diligent TCN is able to benefit from the full effectiveness
of the rights which he or she derives from Directive 2016/801.
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&  CJEU 12 Sep. 2024, C-63/23 Sagrario EU:C:2024:221
AG 7 Mar. 2024 EU:C:2024:739
* interpr. of Dir. 2003/86 Family Reunification: Art. 15(3)+17
ref. from Juzgado Admin. de Barcelona, Spain, 9 Jan. 2023 Charter Fundamental Rights: Art. 7+24+47

* The CJEU is asked whether Art. 15(3) and 17 of FR Dir., when they refer to ‘particularly difficult circumstances’, be
understood as automatically including all circumstances involving a minor or circumstances that are similar to those
provided for in Art. 15?7 And is national legislation that does not provide for the grant of an autonomous residence
permit, which ensures that reunited family members are no longer unlawful residents in the event of such particularly
difficult circumstances, compatible with Art. 15(3), in fine, and Art. 17 of Di. 2003/86?

The CJEU rules that Art. 15(2) must be interpreted as not precluding legislation of a MS which does not provide that the
competent national authority is required to issue, on account of the existence of ‘particularly difficult circumstances’,
within the meaning of that provision, an autonomous residence permit to a sponsor’s family members where those family
members have lost their residence permit for reasons beyond their control or where minor children are part of that
family.

And the CJEU rules that Art. 17 must be interpreted as precluding legislation of a MS which permits the competent
national authority to adopt a decision refusing to renew a residence permit issued to a sponsor’s family members, without
first carrying out an individual assessment of their situation or hearing them. Where that decision concerns a minor
child, it is incumbent on the Member States to take all appropriate measures to offer that child a genuine and effective
opportunity of being heard, in accordance with his or her age or degree of maturity.

&  CJEU(GC) 24 Apr. 2012, C-571/10 Servet Kamberaj EU:C:2011:827
AG 13 Dec. 2011 EU:C:2012:233

® interpr. of Dir. 2003/109 Long-Term Residents: Art. 11(1)(d)
ref. from Tribunale di Bolzano, Italy, 7 Dec. 2010

* EU Law precludes a distinction on the basis of ethnicity or linguistic groups in order to be eligible for housing benefit.

&  CJEU 18 Oct. 2012, C-502/10 Singh EU:C:2012:294
AG 15 May 2012 EU:C:2012:636

* interpr. of Dir. 2003/109 Long-Term Residents: Art. 3(2)(e)

ref. from Raad van State, Netherlands, 20 Oct. 2010

® The concept of ‘residence permit which has been formally limited’ as referred to in Art. 3(2)(e), does not include a fixed-
period residence permit, granted to a specific group of persons, if the validity of their permit can be extended indefinitely
without offering the prospect of permanent residence rights. The referring national court has to ascertain if a formal
limitation does not prevent the long-term residence of the third-country national in the Member State concerned. If that is
the case, this national cannot be excluded from the personal scope of this Dir.

&  CJEU 21 June 2012, C-15/11 Sommer EU:C:2012:116
AG 1 Mar. 2012 EU:C:2012:371

® interpr. of Dir. 2004/114 Students: Art. 17(3)
ref. from Verwaltungsgerichtshof, Austria, 12 Jan. 2011

* The conditions of access to the labour market by Bulgarian students, may not be more restrictive than those set out in the
Directive

&  CJEU 12 Dec. 2019, C-519/18 1.B. EU:C:2019:681
AG 5 Sep. 2019 EU:C:2019:1070

* interpr. of Dir. 2003/86 Family Reunification: Art. 10(2)

ref. from Fovarosi Kozigazgatasi és Munkaiigyi Birosag, Hungary, 7 Aug. 2018

* Art. 10(2) must be interpreted as not precluding a MS State from authorising the family reunion of a refugee's sister only
if she is, on account of her state of health, unable to provide for her own needs, provided that:
(1) that inability is assessed having regard to the special situation of refugees and at the end of a case-by-case
examination taking into account all the relevant factors, and
(2) that it may be ascertained, having regard to the special situation of refugees and at the end of a case-by-case
examination taking into account all the relevant factors, that the material support of the person concerned is actually
provided by the refugee, or that the refugee appears as the family member most able to provide the material support
required.
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CJEU 29 June 2023, C-829/21 T.E. EU:C:2023:244
AG 23 Mar. 2023 EU:C:2023:525
interpr. of Dir. 2011/51 Long-Term Residents ext.: Art. 14+15

ref. from Verwaltungsgerichtshof Hesse, Germany, 17 Dec. 2021

joined cases: C-829/21 + C-129/22

Art 22(1)(b) LTR must be interpreted as meaning that a MS can refuse to renew a residence permit which it granted to a
TCN pursuant to the provisions of Chapter Il of that directive, as amended, on the ground, referred to in the second
subparagraph of Art. 9(4) of that directive, as amended, that, having been absent for a period of more than six years from
the territory of the MS that granted him or her long-term resident status, and the latter Member State not having made
use of the option provided for in the third subparagraph of Art. 9(4) of that directive, as amended, that TCN is no longer
entitled to maintain that status in the latter MS, provided that the six-year period ended at the latest on the date on which
the application for renewal of that permit was lodged and the TCN had previously been invited to produce proof of his or
her presence (if any) in that territory during that period.

Art. 9(4) + 22(1)(b) LTR must be interpreted as meaning that those provisions are duly transposed into national law by a
second MS which implements them by means of two separate provisions where the first provision sets out the ground
leading to loss of the right to long-term resident status referred to in the second subparagraph of Art. 9(4) of that
directive, as amended, and the second provides, without referring specifically to one of the grounds for loss of that right
referred to in Art. 9 of the directive, as amended, that a residence permit under the provisions of Chapter Il of that
directive, as amended, must be revoked if the TCN concerned is no longer entitled to maintain his or her long-term
resident status in the MS that issued it.

Art. 15(4)(2) must be interpreted as meaning that the MS in which the TCN has applied for the grant of a residence
permit pursuant to the provisions of Chapter 11l of that directive, as amended, or for the renewal of such a permit cannot
reject that application on the ground that the TCN did not include with the application documentary evidence
establishing that he or she has appropriate accommodation, if that MS has not implemented that provision.

CJEU 17 July 2014, C-469/13 Tahir EU:C:2014:2094
interpr. of Dir. 2003/109 Long-Term Residents: Art. 7(1)+13
ref. from Tribunale di Verona, Italy, 30 Aug. 2013

Family members of a person who has already acquired LTR status may not be exempted from the condition laid down in
Article 4(1), under which, in order to obtain that status, a TCN must have resided legally and continuously in the MS
concerned for five years immediately prior to the submission of the relevant application. Art. 13 of the LTR Directive
does not allow a MS to issue family members, as defined in Article 2(e) of that directive, with LTR’ EU residence permits
on terms more favourable than those laid down by that directive.

CJEU 5 Nov. 2014, C-311/13 Tiimer EU:C:2014:1997
AG 12 June 2014 EU:C:2014:2337
interpr. of Dir. 2003/109 Long-Term Residents: Art.

ref. from Centrale Raad van Beroep, Netherlands, 7 June 2013
While the LTR provided for equal treatment of long-term resident TCNs, this ‘in no way precludes other EU acts, such

as’ the insolvent employers Directive, “from conferring, subject to different conditions, rights on TCNs with a view to
achieving individual objectives of those acts”.

CJEU 3 Sep. 2020, C-503/19 U.0. EU:C:2020:454
interpr. of Dir. 2003/109 Long-Term Residents: Art. 4+6(1)
ref. from Juzgado de lo Contencioso-Administrativo de Barcelona, Spain, 2 July

2019

joined cases: C-503/19 + C-592/19

Art. 6(1) of LTR Directive must be interpreted as precluding the legislation of a MS as it is interpreted by some of the
courts of that State, which provides that a TCN may be refused long-term resident status for the sole reason that he or she
has previous criminal convictions, without a specific assessment of his or her situation, in particular, the nature of the
offence committed by that national, the threat he or she may pose to public policy or public security, the length of his or
her residence on the territory of that MS and the links he or she has with that State.

CJEU 11 June 2020, C-448/19 W.T. EU:C:2020:467
interpr. of Dir. 2003/109 Long-Term Residents: Art. 12
ref. from Tribunal Superior de Justicia de Castilla-La Mancha, Spain, 12 June

2019

Art. 12 of Dir. 2003/109 must be interpreted as precluding legislation of a MS which, as interpreted by national case-law
with reference to Council Directive 2001/40, provides for the expulsion of any third-country national who holds a long-
term residence permit who has committed a criminal offence punishable by a custodial sentence of at least one year,
without it being necessary to examine whether the third country national represents a genuine and sufficiently serious
threat to public order or public security or to take into account the duration of residence in the territory of that Member
State, the age of the person concerned, the consequences of expulsion for the person concerned and family members and
the links with the country of residence or the absence of links with the country of origin.
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& CJEU 27 Oct. 2016, C-465/14 Wieland & Rothwangl EU:C:2016:77
AG 4 Feb. 2016 EU:C:2016:820
* interpr. of Reg. 859/2003 Social Security TCN 1: Art. 1

ref. from Centrale Raad van Beroep, Netherlands, 9 Oct. 2014

* Article 2(1) and (2) of Regulation 859/2003, must be interpreted as not precluding legislation of a Member State which
provides that a period of employment — completed pursuant to the legislation of that Member State by an employed
worker who was not a national of a Member State during that period but who, when he requests the payment of an old-
age pension, falls within the scope of Article 1 of that regulation — is not to be taken into consideration by that Member
State for the determination of that worker’s pension rights.

&  CJEU (GC) 2 Sep. 2021, C-930/19 X. /Belgium EU:C:2021:225
AG 22 Mar. 2021 EU:C:2021:657
® interpr. of Dir. 2003/86 Family Reunification: Art. 15(3)

ref. from Conseil du contentieux des étrangers, Belgium, 20 Dec. 2019

® The preliminary question is whether Art. 13(2) infringe Articles 20 and 21 of the Charter, in that it provides that divorce,
annulment of marriage or termination of a registered partnership does not entail loss of the right of residence of a Union
citizen’s family members who are not nationals of a MS. The CJEU concludes that this question has disclosed no factor
of a kind such as to affect the validity of Art. 13(2) of Directive 2004/38.
(89) (...) notwithstanding the fact that point (c) of the first subparagraph of Art. 13(2) of Dir. 2004/38 and Art. 15(3) of
Dir. 2003/86 share the objective of ensuring protection for family members who are victims of domestic violence, the
regimes introduced by those directives relate to different fields, the principles, subject matters and objectives of which
are also different. In addition, the beneficiaries of Dir. 2004/38 enjoy a different status and rights of a different kind to
those upon which the beneficiaries of Dir. 2003/86 may rely, and the discretion which the MSs are recognised as having
to apply the conditions laid down in those directives is not the same. It is, in particular, a choice made by the Belgian
authorities in connection with the exercise of the broad discretion conferred on them by Art. 15(4) of Dir. 2003/86 which
has led to the difference in treatment complained of by the applicant in the main proceedings.
(90) It must therefore be held that, as regards the retention of their right of residence on the territory of the MS
concerned, third-country nationals who are spouses of Union citizens, have been the victims of acts of domestic violence
committed by their spouses, and fall within the scope of Dir. 2004/38, on the one hand, and third-country nationals who
are spouses of other third-country nationals, have been the victims of acts of domestic violence committed by their
spouses, and fall within the scope of Directive 2003/86, on the other, are not in a comparable situation for the purposes
of the possible application of the principle of equal treatment, observance of which is ensured by European Union law
and, in particular, by Art. 20 of the Charter.

@  CJEU 3 Oct. 2019, C-302/18 X EU:C:2019:469
AG 6 June 2019 EU:C:2019:830
* interpr. of Dir. 2003/109 Long-Term Residents: Art. 5(1)(a)

ref. from Raad voor Vreemdelingenbetwistingen, Belgium, 4 May 2018

* Art. 5(1)(a) of LTR Dir. must be interpreted as meaning that the concept of ‘resources’ referred to in that provision does
not concern solely the ‘own resources’ of the applicant for long-term resident status, but may also cover the resources
made available to that applicant by a third party provided that, in the light of the individual circumstances of the
applicant concerned, they are considered to be stable, regular and sufficient.

&  CJEU 20 Nov. 2019, C-706/18 X. / Belgium EU:C:2019:993
interpr. of Dir. 2003/86 Family Reunification: Art. 3(5)+5(4)

ref. from Raad voor Vreemdelingenbetwistingen, Belgium, 14 Nov. 2018

*

® Dir. 2003/86 on family reunification must be interpreted as precluding national legislation under which, in the absence of
a decision being adopted within six months of the date on which the application for family reunification was lodged, the
competent national authorities must automatically issue a residence permit to the applicant, without necessarily having
to establish in advance that the latter actually meets the requirements for residence in the host Member State in
accordance with EU law.

@  CJEU 17 Nov. 2022, C-230/21 X. / Belgium EU:C:2022:477
AG 16 June 2022 EU:C:2022:887
® interpr. of Dir. 2003/86 Family Reunification: Art. 10(3)(a)+2(f)

ref. from Raad voor Vreemdelingenbetwistingen, Belgium, 6 Apr. 2021

® The CJEU was asked whether being married prevents a refugee minor from being regarded as an ‘unaccompanied
minor’ and from enjoying the right to family reunification with her ascendant relative under the provisions of the Family
Reunification Directive? The question was raised by the Belgian Council for asylum and immigration proceedings (Raad
voor Vreemdelingenbetwistingen,).
The CJEU states explicitly that the Best Interests of the Child are enshrined in the Charter: ‘Art. 7 of the Charter
recognises the right to respect for private or family life. That provision of the Charter must, next, be read in conjunction
with the obligation to take account of the child’s best interests, enshrined in Art. 24(2) of the Charter, that provision also
applying to decisions which are not necessarily addressed to that minor but have significant consequences for him or
her’. Subsequently, the CJEU rules that Art. 10(3) FR Dir. must be interpreted as meaning that an unaccompanied
refugee minor residing in a MS does not have to be unmarried in order to acquire the status of sponsor for the purposes
of family reunification with his or her first-degree relatives in the direct ascending line.
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CJEU 18 Nov. 2010, C-247/09 Xhymshiti EU:C:2010:698
interpr. of Reg. 859/2003 Social Security TCN 1: Art.
ref. from Finanzgericht Baden-Wiirttemberg, Germany, 7 July 2009

In the case in which a national of a non-member country is lawfully resident in a MS of the EU and works in Switzerland,
Reg. 859/2003 does not apply to that person in his MS of residence, in so far as that regulation is not among the
Community acts mentioned in section A of Annex II to the EU-Switzerland Agreement which the parties to that agreement
undertake to apply.

CJEU 14 Mar. 2019. C-557/17 Y.Z. a.o. EU:C:2018:820
AG 4 Oct. 2018 EU:C:2019:203
interpr. of Dir. 2003/86 Family Reunification: Art. 16(2)(a)

ref. from Raad van State, Netherlands, 22 Sep. 2017

Art. 16(2)(a) of Dir. 2003/86 (on Family Reunification) must be interpreted as meaning that, where falsified documents
were produced for the issuing of residence permits to family members of a third-country national, the fact that those
family members did not know of the fraudulent nature of those documents does not preclude the Member State concerned,
in application of that provision, from withdrawing those permits. In accordance with Article 17 of that directive, it is
however for the competent national authorities to carry out, beforehand, a case-by-case assessment of the situation of
those family members, by making a balanced and reasonable assessment of all the interests in play.

CJEU 14 Mar. 2019, C-557/17 Y.Z. a.o. EU:C:2018:820
AG 4 Oct. 2018 EU:C:2019:203
interpr. of Dir. 2003/109 Long-Term Residents: Art. 9(1)(a)

ref. from Raad van State, Netherlands, 22 Sep. 2017

Art. 9(1)(a) of Dir. 2003/109 (on Long-Term Residents) must be interpreted as meaning that, where long-term resident
status has been granted to third-country nationals on the basis of falsified documents, the fact that those nationals did not
know of the fraudulent nature of those documents does not preclude the Member State concerned, in application of that
provision, from withdrawing that status.

CJEU 8 May 2013, C-87/12 Ymeraga EU:C:2013:291
interpr. of Dir. 2003/86 Family Reunification: Art. 3(3)
ref. from Cour Administrative, Luxembourg, 20 Feb. 2012

Directives 2003/86 and 2004/38 are not applicable to third-country nationals who apply for the right of residence in
order to join a family member who is a Union citizen and has never exercised his right of freedom of movement as a
Union citizen, always having resided as such in the Member State of which he holds the nationality (see also: CJEU 15
Nov. 2011, C-256/11 Dereci, par. 58 in our other newsletter NEFIS).

CJEU 20 Jan. 2022, C-432/20 Z.K./L.Hptmn (AT) EU:C:2021:866
AG 21 Oct. 2021 EU:C:2022:39
interpr. of Dir. 2003/109 Long-Term Residents: Art. 9(1)(c)

ref. from Verwaltungsgericht Wien, Austria, 30 Oct. 2020

Art. 9(1)(c) LTR must be interpreted as meaning that any physical presence of a long-term resident in the territory of the
EU during a period of 12 consecutive months, even if such a presence does not exceed, during that period, a total
duration of only a few days, is sufficient to prevent the loss, by that resident, of his or her right to long-term resident
status under that provision.

CJEU 8 Dec. 2011, C-371/08 Ziebell EU:C:2011:244
AG 14 Apr. 2011 EU:C:2011:809
interpr. of Dir. 2003/109 Long-Term Residents: Art. 12

ref. from Verwaltungsgerichtshof Baden Wiirttemberg, Germany, 14 Aug. 2008

Decision No 1/80 does not preclude an expulsion measure based on grounds of public policy from being taken against a
Turkish national whose legal status derives from the second indent of the first paragraph of Article 7 of that decision, in
so far as the personal conduct of the individual concerned constitutes at present a genuine and sufficiently serious threat
affecting a fundamental interest of the society of the host Member State and that measure is indispensable in order to
safeguard that interest. It is for the national court to determine, in the light of all the relevant factors relating to the
situation of the Turkish national concerned, whether such a measure is lawfully justified in the main proceedings.

1.3.2 CJEU pending cases on Regular Migration

New

&

*

*

CJEU C-671/25 Konya
interpr. of Dir. 2003/109 Long-Term Residents: Art. 3(2)(e)+4
ref. from Rechtbank Den Haag (zp Amsterdam), Netherlands, 10 July 2025

What is the exact meaning of a search year in its relation tot the five-year requirement of the LTR dir.?
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CJEU C-571/24 Kreis Bergstrasse EU:C:2025:853
AG 30 Oct. 2025 Family Reunification: Art. 10(3)(a)
interpr. of Dir. 2003/86

ref. from Oberverwaltungsgericht Berlin-Brandenburg, Germany, 27 Aug. 2024

Art. 10(3)(a) must be interpreted as meaning that where a TCN who, having arrived on the territory of a MS as an
unaccompanied minor, has reached the age of majority during the procedure for examining his or her application for
international protection and has obtained refugee status and the rights attaching to that status prior to the date of
delivery of the judgment of 12 April 2018, A and S (C-550/16, EU:C:2018:248), the application for family reunification
must be submitted within a period of three months from the date on which the sponsor or members of his or her family
are presumed to have become aware of that judgment, that is to say from the expiry of a period of six months from the
date of delivery of that judgment.

CJEU C-151/24 Luevi EU:C:2025:562
AG 10 July 2025 Single Permit 1: Art. 12(1)(e)
interpr. of Dir. 2011/98 Charter Fundamental Rights: Art. 1

ref. from Corte Constitutionale , Italy, 27 Feb. 2024

The AG proposes that:

Art. 12(1)(e) SPDir. must be interpreted as not precluding national legislation which excludes the TCNs referred to in
Art. 3(1)(b) and (c) of that directive from the benefit of an allowance granted, in accordance with that legislation, to
persons over the age of 65 (since 1 January 2019, over the age of 67) experiencing economic hardship and who, by
reason of old age, have reduced working capacity.

However, the national authorities empowered to grant social assistance are required to check that a refusal to grant such
assistance does not expose those nationals who would not have any resources to provide for their own needs to an actual
and current risk of violation of their fundamental rights, in particular the right enshrined in Art. 1 of the Charter of
Fundamental Rights of the European Union.

CJEU C-520/25 Min. Inclusion

interpr. of Dir. 2021/1883 Blue Card 2: Art. 8+3(3)
On the renewal of a residence permit for highly qualified workers and the existence of a criminal record.

CJEU C-375/25 Sotsialno

interpr. of Dir. 2003/109 Long-Term Residents: Art. 11

ref. from Administrativen sad Varna, Bulgaria, 5 June 2025

Does the principle of equal treatment provided for in Art. 11 LTR allow a national provision, which restricts the
entitlement to a family benefit for children within the meaning of Art. 7(1) of that law to TCNs entitled to permanent
residency in the Republic of Bulgaria if the receipt of that benefit is not provided for in another law or in an international
treaty to which the Republic of Bulgaria is bound as a contracting State?

Must Art. 11(4) in conjunction with recital 13 LTR be interpreted as meaning that every family benefit constitutes a core
benefit within the meaning of those provisions, or is it for the national court to assess whether a specific benefit
constitutes a core benefit? If the latter is found to be the case, what criteria should be used to make that assessment and
what circumstances should be taken into account?

Is it relevant to the classification of a family benefit, such as the one at issue in the main proceedings, as a core benefit
that the applicants have the right, under the same conditions as Bulgarian nationals, to other social assistance intended
to meet basic needs, but have not exercised that right or do not meet the conditions for it?

CJEU C-394/25 Volta
interpr. of Dir. 2003/86 Family Reunification: Art. 3+5+7
ref. from Raad van State, Netherlands, 10 June 2025

On the question whether the use of nationality as a selection criterion for an integration test abroad is a form of
discrimination.

CJEU C-254/25 Wojewoda Slaski
interpr. of Dir. 2016/801 Students and Researchers: Art. 34
ref. from Wojewddzki Sad, Poland, 2 Apr. 2025 Charter Fundamental Rights: Art. 47

On the issue of extended exclusion under national law of the possibility for foreign nationals — third-country nationals —
to seek an effective remedy.

1.3.3 ECtHR Judgments on Regular Migration and Family Life (Art. 8, 12, 14)

&  ECtHR 20 Sep. 2011, 8000/08 A.A. v UK CE:

* violation of ECHR: Art. 8

* The applicant alleged, in particular, that his deportation to Nigeria would violate his right to respect for his family and
private life and would deprive him of the right to education by terminating his university studies in the UK.
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ECtHR 14 Sep. 2021, 41643/19 Abdi v DK CE:
violation of ECHR: Art. 8
Referral to the Grand Chamber is pending

The applicant, Mohamed Hassan Abdi, is a Somali national who was born in 1993 and lives in Ringe in Denmark. The
Danish authorities decided in 2018 to expel the applicant, with a permanent ban on his re-entry to the country, following
his conviction for possession of a firearm. The Danish Courts ruled that this was a proportionate measure to prevent
disorder and crime. The question before the ECtHR was whether this was correct.

The ECtHR, however, notes that prior to the case at hand, apart from the crimes committed as a minor, the offences
committed mainly concerned traffic offences and violations of the legislation on controlled substances, none of which
indicated that in general the applicant posed a threat to public order. The Court also observes that the applicant had not
previously been warned of expulsion or had a conditional expulsion order imposed. Seen in the light that the applicant
arrived in Denmark at a very young age (4) and had lawfully resided there for approximately twenty years, he thus had
very strong ties with Denmark, whereas his ties with Somalia were virtually non-existing.

The ECtHR is therefore of the view that the expulsion of the applicant combined with a life-long ban on returning was
disproportionate.

ECtHR 14 May 2019, 23270/16 Abokar v SE CE:
no violation of ECHR: Art. 8

The applicant is a Somali national who was born in 1986. He was granted refugee status and a residence permit in Italy
in 2013. Also in 2013, he is married in Sweden to A who holds a permanent resident status in Sweden. The couple has
two children. The applicant applies under a different name also for asylum in Sweden. That request, however, is denied
and Sweden sends him back to Italy.

Subsequently, the applicant applies for a regular residence permit based on family reunification in Sweden. Due to using
false IDs the Swedish authorities conclude that the applicant could not make his identity probable. Also, the applicant
could not prove that they had been living together prior to his moving to Sweden. As a result his application was denied.
The Court finds that the Swedish authorities have not failed to strike a fair balance between the applicant’s interests, on
the one hand, and the State’s interest in effective implementation of immigration control, on the other. The Court further
notes that since both the applicant and his wife have been granted residence permits in member States of the European
Union (Italy and Sweden), the family can easily travel between Italy and Sweden and stay for longer periods in either of
those countries.

ECtHR 12 Jan. 2017, 31183/13 Abuhmaid v UA CE:
no violation of ECHR: Art. 8+13
The applicant is a Palestinian residing in Ukraine for over twenty years. In 2010 the temporary residence permit expired.
Since then, the applicant has applied for asylum unsuccessfully. The Court found that the applicant does not face any real
or imminent risk of expulsion from Ukraine since his new application for asylum is still being considered and therefore
declared this complaint inadmissible.

ECtHR 12 Nov. 2024, 14171/23 Al-Habeeb v DK CE:
no violation of ECHR: Art. 8
joined cases: 14171/23, 3645/23, 5199/23, 9588/21

The Court concludes that the interference with the applicant’s private and family life was supported by relevant and
sufficient reasons. It is satisfied that “very serious reasons” were adequately adduced by the national authorities when
assessing his case. It notes that at all levels of jurisdiction there was an explicit and thorough assessment of whether the
expulsion order could be considered to be contrary to Denmark’s international obligations. The Court points out in this
connection that where independent and impartial domestic courts have carefully examined the facts, applying the
relevant human rights standards consistently with the Convention and its case-law, and adequately weighed up the
applicant’s personal interests against the more general public interest in the case, it is not for the Court to substitute its
own assessment of the merits (including, in particular, its own assessment of the factual details of proportionality) for
that of the competent national authorities. The only exception to this is where there are shown to be strong reasons for
doing so (e.g. ECtHR 7 Dec. 2021, 57467/15, Savran). In the Court’s opinion, such strong reasons are absent in the
present case.

ECtHR 5 Sep. 2023, 35740/21 Al-Masudi v DK CE:
no violation of ECHR: Art. 8
joined cases: 35740/21, 18646/22 (Goma)

Expulsion of a settled migrant, issued in criminal proceedings. The applicant is an Iraqi national who was born in 1994
and lives in Nyborg (Denmark). The applicant in the joined case, is a Congolese national who was born in 1999 and lives
in Copenhagen. They have criminal records in Denmark, with convictions for serious crimes including rape, robbery,
repeated violence and drugs offences, and the authorities decided on various dates in 2020 and 2021 to expel them. They
were given a lifelong ban on returning. The ECtHR held that the interference with the applicants’s private and, possibly,
family life was supported by relevant and sufficient reasons. It is satisfied that “very serious reasons” were adequately
adduced by the national authorities when assessing these cases. Thus, no violation of Art. 8.
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@  ECtHR 29 June 2017, 33809/15 Alam v DK CE:
no violation of ECHR: Art. 8

* The applicant is a Pakistani national who entered DK in 1984 when she was 2 years old. She has two children. In 2013
she is convicted of murder, aggravated robbery and arson to life imprisonment. She was also expelled from DK with a
life-long entry ban. The Court states that it has no reason to call into question the conclusions reached by the domestic
courts on the basis of the balancing exercise which they carried out. Those conclusions were neither arbitrary nor
manifestly unreasonable. The Court is thus satisfied that the interference with the applicant’s private and family life was
supported by relevant and sufficient reasons and that her expulsion would not be disproportionate given all the
circumstances of the case.

*

ECtHR 16 Dec. 2021, 43084/19 Alamiv FR CE:
no violation of ECHR: Art. 8
inadmissable

The case concerned a Moroccan applicant who is subject to a deportation order from France. He had submitted that his
removal would interfere excessively with his right to respect for his private and family life; he emphasised, in particular,
his ties with his children, who are resident in France.

The Court noted firstly that the domestic courts before which the applicant had lodged an appeal to have the deportation
order annulled had specifically reviewed the proportionality of the infringement of the applicant’s right to respect for his
private and family life. It further noted that, in the balancing exercise carried out by them, these courts had taken into
consideration both the arguments presented by the applicant and the seriousness of his criminal convictions.

After noting that the applicant’s children were adults and that he did not allege an absence of social and cultural ties
with his country of origin, in which he had lived until the age of 24, the Court concluded that, having regard to the
considerable discretion (“wide margin of appreciation”) enjoyed by the domestic courts and to the fair balance struck by
them between the various interests at stake, there were no serious grounds for departing from the conclusions reached by
these courts, to the effect that enforcement of the applicant’s deportation to Morocco would not interfere
disproportionately with his right to respect for his private and family life, as guaranteed by Article 8 of the Convention.
The ECtHR declared unanimously the application inadmissable.

*3{-3{-@

@  ECtHR 10 June 2021, 78228/14 Aliyev v UA CE:
violation of ECHR: Art. 8

* The applicant has Azerbaijani nationality while his mother had the Ukranian nationality. They live in Ukraine. The

Ukrainian authorities found that she had failed to renounce the citizenship of Azerbaijan within the time-limit set in the
Citizenship Act. As a consequence, they revoked the Ukrainian nationality of the mother, and the residence permit of the
son. Subsequently, his expulsion was ordered with a five-year re-entry ban.
The ECtHR concludes unanimously that, even without going into considerations concerning the disagreement between
the domestic courts as to whether the revocation of the mother’s citizenship could serve as legal basis for the revocation
of the applicant’s residence permit, the ECtHR is not convinced that the domestic authorities’ decision to treat the
applicant’s presence in Ukraine as irregular was based on a foreseeable interpretation of domestic law. Moreover, the
domestic authorities and courts did not engage in any examination of the necessity of those measures against the
applicant and simply disregarded the applicant’s arguments in that respect.

*

& ECtHR 10 Dec. 2024, 4470/21 Alvarado v NL . CE
* violation of ECHR: Art. 8
* Mr Martinez Alvarado, on the other hand, who had an intellectual disability which meant that he functioned at the level

of an 8-year-old child, had convincingly shown that he totally relied on the care and support in his daily life of his four
sisters, who all lived in the Netherlands. He had been cared for by his parents in Peru until their deaths in 2015 after
which he had been taken to the Netherlands by his eldest sister.

@  ECtHR 14 Feb. 2012, 26940/10 Antwiv NO CE:
no violation of ECHR: Art. 8

* A case similar to Nunez (ECtHR 28 June 2011) except that the judgment is not unanimous (2 dissenting opinions). Mr
Antwi from Ghana migrates in 1988 to Germany on a false Portuguese passport. In Germany he meets his future wife
(also from Ghana) who lives in Norway and is naturalised to Norwegian nationality. Mr Antwi moves to Norway to live
with her and their first child is born in 2001 in Norway. In 2005 the parents marry in Ghana and subsequently it is
discovered that mr Antwi travels on a false passport. In Norway mr Antwi goes to trial and is expelled to Ghana with a
five year re-entry ban. The Court does not find that the Norwegian authorities acted arbitrarily or otherwise transgressed
the margin of appreciation which should be accorded to it in this area when seeking to strike a fair balance between its
public interest in ensuring effective immigration control, on the one hand, and the applicants’ need that the first
applicant be able to remain in Norway, on the other hand.

*

&  ECtHR 23 Oct. 2018, 25593/14 Assem Hassan v DK CE:
* no violation of ECHR: Art. 8
* The case concerned the expulsion from Denmark of a Jordanian national, who has six children of Danish nationality. He

was deported in 2014 following several convictions for drugs offences.

The Court was not convinced that the best interests of the applicant’s six children had been so adversely affected by his
deportation that they should outweigh the other criteria to be taken into account, such as the prevention of disorder or
crime.
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ECtHR 30 Nov. 2021, 40240/19 Avciv DK CE:
no violation of ECHR: Art. 8

The applicant was born in Denmark in 1993. In 2013 and 2018 he was he was convicted of serious drug offences. He was
not married and did not have any children. He did have, however, family in Turkey where he had been on holiday several
times. A Danish Court convicts him of 4 years imprisonment. In appeal, he is also expelled from Denmark with a
permanent re-entry ban.

The ECtHR concludes (4 - 3 votes) that the interference with the applicant’s private life was supported by relevant and
sufficient reasons. Subsequently, the ECtHR concludes that he balancing exercise has been undertaken by the national
authorities in conformity with the criteria laid down in the Court’s case-law.

ECtHR 30 May 2023, 8757/20 Azzaqui v NL CE:
violation of ECHR: Art. 8

The case concerned the revocation of residence permit in 2018 and a ten-year entry ban to the Netherlands on the
grounds that he was a threat to public order. He had been convicted of several crimes, including rape in 1996. He had a
personality disorder when he committed the latter crime, and has spent most of the following years in a custodial clinic.
The Court found that the Dutch authorities had failed to properly balance the interests at stake. In particular, they had
not sufficiently taken into account that the applicant had been suffering from a serious mental illness, which had reduced
his criminal culpability in the rape proceedings. Nor had they considered other personal circumstances, such as the
progress he had made since his last offence and that the treatment he had been following was aimed at reintegration into
Dutch society.

ECtHR 4 July 2023. 13258/18 B.F. a.0.v CH CE:
violation of ECHR: Art. 8
joined cases: 13258/18, 15500/18, 57303/18, 9078/20

The applicants entered Switzerland at different points in time between 2008 and 2012 and were recognised as refugees.
They were granted provisional admission to the country, not asylum, since the grounds — fear of persecution — for their
refugee status were deemed to have arisen as a result of their illegal exit from their States of origin. The case concerned
the authorities’ refusal of family reunification as their entitlement to that procedure, which had been discretionary and
subject to certain conditions being met, in particular non-reliance on social assistance.

In these cases the ECtHR found that the refusal of the requested family reunification constituted a violation of Article 8 of
the Convention. The cases concerned gainfully employed applicants in and an applicant determined medically unfit to
work. The Court found, in particular, that the authorities, when they had applied the requirement of non-reliance on
social assistance in the way they had done, had not struck a fair balance between, on the one hand, the applicants’
interest in being reunited with their immediate family members in Switzerland, and on the other hand, the interest of the
community as a whole in controlling immigration with a view to protecting the economic well-being of the country.

ECtHR 2 May 2025, 23265/23 B.K. v CH CE:
violation of ECHR: Art. 8

The applicant is a Kosovar national of 34 who has lived in Switzerland all his life and suffers from a heart condition.
After a criminal conviction, his permanent residency was revoked. His expulsion to Kosovo was re-evaluated several
times as this would deprive him of regular complex medical treatment. The offences that led to his expulsion took place
when he was less than twenty years old, and he has shown good behaviour since and therefore did not pose a threat to
public safety. His lack of employment and integration into the labour market was due to the revocation of his residence
permit, which prohibited him from working between 2009 and 2023. The Government’s concern that such situations
might encourage foreign nationals to prolong their stay in order to regularise their status stemmed from decisions taken
by domestic authorities. The applicant cannot be held responsible for exercising the available legal remedies.

Unanimous judgment.

ECtHR (GC) 24 May 2016, 38590/10 Biao v DK CE:
violation of ECHR: Art. 8+14

Initially, the Second Section of the Court decided on 25 March 2014 that there was no violation of Art. 8 in the Danish
case where the Danish statutory amendment requires that the spouses’ aggregate ties with Denmark has to be stronger
than the spouses’ aggregate ties with another country. However, after referral, the Grand Chamber reviewed that
decision and decided otherwise. The Court ruled that the the so-called attachment requirement (the requirement of both
spouses having stronger ties with Denmark than to any other country) is unjustified and constitutes indirect
discrimination and therefore a violation of Art 8 and 14 ECHR.

ECtHR 6 Oct. 2020, 59066/16 Bou Hassoun v BG CE:
violation of ECHR: Art. 8

The applicant did not enjoy the minimum degree of protection against arbitrariness inherent in the concept of lawfulness
under the Convention. This means that the interference with his right to respect for family and private life was not “in
accordance with the law”, as required by Art. 8(2).

Similar cases all against Bulgaria: ECtHR 24 Apr. 2008, 1365/07, C.G.; ECtHR 2 Sep. 2010, 1537/08, Kaushal; ECtHR
11 Feb 2010, 31465/08, Raza; ECtHR 1 jun. 2017, 55950/09, Grabchak; ECtHR 1 Jun. 2017, 45158/09, Kurilovich;
ECtHR 1 Jun. 2017, 41887/09, Gapaev.
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& ECtHR 2 Aug. 2001, 54273/00 Boultif v CH CE:
* violation of ECHR: Art. 8
* Expulsion of one of the spouses is a serious obstacle to family life for the remaining spouse and children in the context of

article 8. In this case the ECtHR establishes guiding principles in order to examine whether such a measure is necessary
in a democratic society. Relevant criteria are:

- the nature and seriousness of the offence committed by the applicant;

- the length of the applicant’s stay in the country from which he is going to be expelled;

- the time elapsed since the offence was committed as well as the applicant’s conduct in that period;

- the nationalities of the various persons concerned;

- the applicant’s family situation, such as the length of the marriage;

- and other factors expressing the effectiveness of a couple’s family life;

- whether the spouse knew about the offence at the time when he or she entered into a family relationship,

- and whether there are children in the marriage, and if so, their age.

Not least, the Court will also consider the seriousness of the difficulties which the spouse is likely to encounter in the
country of origin, though the mere fact that a person might face certain difficulties in accompanying her or his spouse
cannot in itself exclude an expulsion.

@ ECtHR 4 Dec. 2012, 47017/09 Butt v NO CE:
violation of ECHR: Art. 8

* At the age of 3 and 4, the Butt children enter Norway with their mother from Pakistan in 1989. They receive a residence
permit on humanitarian grounds. After a couple of years the mother returns with the children to Pakistan without
knowledge of the Norwegian authorities. After a couple years the mother travels - again - back to Norway to continue
living there. The children are 10 an 11 years old. When the father of the children wants to live also in Norway, a new
investigation shows that the family has lived both in Norway and in Pakistan and their residence permit is withdrawn.
However, the expulsion of the children is not carried out. Years later, their deportation is discussed again. The mother
has already died and the adult children still do not have any contact with their father in Pakistan. Their ties with
Pakistan are so weak and reversely with Norway so strong that their expulsion would entail a violation of art. 8.

*

&  ECtHR 25 July 2024, 34210/19 D.Ha.o.vSE CE:
* no violation of ECHR: Art. 8
* Refusal of refugees’ requests for family reunification, due to non-fulfillment of maintenance requirement.

@  ECtHR 13 Dec. 2012, 22689/07 De Souza Ribeiro v UK . CE
* violation of ECHR: Art. 8+13
* A Brazilian in French Guiana was removed to Brazil within 50 minutes after an appeal had been lodged against his

removal order. In this case the Court considers that the haste with which the removal order was executed had the effect
of rendering the available remedies ineffective in practice and therefore inaccessible. The brevity of that time lapse
excludes any possibility that the court seriously examined the circumstances and legal arguments in favour of or against
a violation of Article 8 of the Convention in the event of the removal order being enforced. Thus, while States are
afforded some discretion as to the manner in which they conform to their obligations under Article 13 of the Convention,
that discretion must not result, as in the present case, in an applicant being denied access in practice to the minimum
procedural safeguards needed to protect him against arbitrary expulsion. Concerning the danger of overloading the
courts and adversely affecting the proper administration of justice in French Guiana, the Court reiterates that, as with
Article 6 of the Convention, Article 13 imposes on the Contracting States the duty to organise their judicial systems in
such a way that their courts can meet its requirements.

&  ECtHR 8 Apr. 2014, 17120/09 Dhahbi v IT CE:

* violation of ECHR: Art. 6+8+14

* The ECtHR ruled that art. 6(1) also means that a national judge has an obligation to decide on a question which requests
for a preliminary ruling on the interpretation of Union law. Either the national judge explicitly argues why such a
request is pointless (or already answered) or the national judge requests the CJEU for a preliminary ruling on the issue.
In this case the Italian Supreme Court did not answer the question at all.

ECtHR 5 Dec. 2024, 25491/18 El Aroud v BE CE:
no violation of ECHR: Art. 8
joined cases: 25491/18, 27629/18

The case concerned the deprivation of Belgian nationality ordered in respect of two dual nationals who had been
convicted in Belgium on terrorism-related charges.

The Court stated that it was legitimate that States should take action in respect of individuals who had been convicted at
final instance of offences which directly undermined the values of the Convention. It also specified that questions relating
to the granting, loss and deprivation of nationality concerned matters in which the Contracting States had to be afforded
wide discretion. It reiterated that, in cases concerning a deprivation of nationality, it had regard to whether an
appropriate judicial review had been conducted.

In the present case, the measures in question had been ordered by the Brussels Court of Appeal, in judgments in which
the reasoning had been relevant and sufficient; in particular, that court had considered that the actions leading to the
applicants’ criminal convictions had shown that their attachment to Belgium and its values had been of little consequence
to them in the construction of their personal identity. The Court also took account of the fact that the applicants had
another nationality and the decision to deprive them of their Belgian nationality had not had the effect of rendering them
stateless. In consequence, it held that the Belgian authorities had not exceeded their wide discretion and that the
measures in question had been “necessary in a democratic society”.

***Q
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ECtHR 8 Nov. 2016, 56971/10 El Ghatet v CH CE:
violation of ECHR: Art. 8

The applicant is an Egyptian national, who applied for asylum in Switzerland leaving his son behind in Egypt. While his
asylum application was rejected, the father obtained a residence permit and after having married a Swiss national also
Swiss nationality. The couple have a daughter and eventually divorced. The father’s first request for family reunification
with his son was accepted in 2003 but eventually his son returned to Egypt. The father’s second request for family
reunification in 2006 was rejected. According to the Swiss Federal Supreme Court, the applicant’s son had closer ties to
Egypt where he had been cared for by his mother and grandmother. Moreover, the father should have applied for family
reunification immediately after arriving in Switzerland.

The Court first considers that it would be unreasonable to ask the father to relocate to Egypt to live together with his son
there, as this would entail a separation from the father’s daughter living in Switzerland. The son had reached the age of
15 when the request for family reunification was lodged and there were no other major threats to his best interests in the
country of origin.

Based on these facts, the Court finds that no clear conclusion can be drawn whether or not the applicants’ interest in a
family reunification outweighed the public interest of the respondent State in controlling the entry of foreigners into its
territory. Nevertheless, the Court notes that the domestic court have merely examined the best interest of the child in a
brief manner and put forward a rather summary reasoning. As such the child’s best interests have not sufficiently been
placed at the centre of its balancing exercise. The Court therefore finds a violation of Art. 8.

ECtHR 4 July 2023. 1/16 Emin Huseynov (#2) v AZ CE:
violation of ECHR: Art. 8

The case concerned the applicant’s complaint about being deprived of his Azerbaijani citizenship in June 2015, making
him stateless. At the time he was an independent journalist and the chairman of a non-governmental organisation
specialising in the protection of journalists’ rights. He had just spent ten months in hiding in the Swiss embassy in Baku
as he was on a wanted list in connection with criminal proceedings against his NGO concerning alleged financial
irregularities, before leaving on a plane with the Minister of Foreign Affairs for Switzerland where he was granted
asylum shortly afterwards.

The Court found in particular that the national authorities had given no heed to the fact that the termination of Mr
Huseynov’s citizenship, rendering him stateless, would be in breach of Azerbaijan’s international law obligations. Also,
since Mr Huseynov had not been able to contest the decision to terminate his citizenship before the national courts, he
had not benefited from the necessary procedural safeguards. Therefore, the Court concluded that the decision had been
arbitrary.

ECtHR 10 Jan. 2012, 22251/07 G.R. v NL CE:
violation of ECHR: Art. 8+13

The applicant did not have effective access to the administrative procedure by which he might, subject to fulfilling the
conditions prescribed by domestic law, obtain a residence permit which would allow him to reside lawfully with his
family in the Netherlands, due to the disproportion between the administrative charge in issue and the actual income of
the applicant’s family. The Court finds that the extremely formalistic attitude of the Minister — which, endorsed by the
Regional Court, also deprived the applicant of access to the competent administrative tribunal — unjustifiably hindered
the applicant’s use of an otherwise effective domestic remedy.

There has therefore been a violation of Article 8 and 13 of the Convention.

ECtHR 12 June 2018, 23038/15 Gasparv RU CE:
interpr. of ECHR: Art. 8
Request for referral to the Grand Chamber pending. In this case a residence permit of a Czech national married to a
Russian national was withdrawn based on a no further motivated report implicating that the applicant was considered a
danger to national security.

ECtHR 9 May 2023, 21768/19 Ghadamian v CH CE:
violation of ECHR: Art. 8

The case concerned the order for the applicant’s expulsion from Switzerland following the Federal Supreme Court’s
refusal in 2018 to grant him a residence permit for pensioners, on the grounds that he had been unlawfully resident in the
country since 2002 and had a number of convictions for serious criminal offences.

In view of the specific circumstances of the applicant’s case, the Court held that the considerations invoked by the
national authorities in support of their decisions could not be regarded as sufficient, bearing in mind, in particular, the
fact that the applicant had lived in Switzerland for a very long time, the family and emotional ties he had already
established while lawfully resident, and his advanced age. The uncertain nature of his remaining ties with his country of
origin, Iran, also had to be taken into account, as well as the fact that he had not committed any serious criminal offences
since 2005 and the insufficient efforts made by the national authorities for over 20 years to expel him from Switzerland.
Lastly, the Court noted that the Federal Supreme Court, in its judgment of 29 October 2018, had dismissed the
applicant’s appeal without an in-depth assessment of the criteria under Art. 8 of the Convention and without fully
weighing up all the relevant aspects of the case.
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&  ECtHR 5 Sep. 2023, 18646/22 Goma v DK CE:
no violation of ECHR: Art. 8
joined cases: 18646/22,35740/21 (Al-Masudi)

Expulsion of a settled migrant, issued in criminal proceedings. The applicant is an Iraqi national who was born in 1994
and lives in Nyborg (Denmark). The applicant in the joined case, is a Congolese national who was born in 1999 and lives
in Copenhagen. They have criminal records in Denmark, with convictions for serious crimes including rape, robbery,
repeated violence and drugs offences, and the authorities decided on various dates in 2020 and 2021 to expel them. They
were given a lifelong ban on returning. The ECtHR held that the interference with the applicants’s private and, possibly,
family life was supported by relevant and sufficient reasons. It is satisfied that “very serious reasons” were adequately
adduced by the national authorities when assessing these cases. Thus, no violation of Art. 8.

*

&  ECtHR 11 June 2013, 52166/09 Hasanbasic v CH ] N CE:
* violation of ECHR: Art. 8
* After living in Switzerland for 23 years with a residence permit, the applicant decides to go back to Bosnia. Soon after, he

gets seriously ill and wants to get back to his wife who stayed in Switzerland. However, this (family reunification) request
is denied mainly because of the fact that he has been on welfare and had been fined (a total of 350 euros) and convicted
for several offences (a total of 17 days imprisonment). The court rules that this rejection, given the circumstances of the
case, is disproportionate and a violation of article §.

<  ECtHR 13 Jan. 2022, 1480/16 Hashemi et al. v AZ CE:
violation of ECHR: Art. 8
joined cases: 1480/16, 3936/16, 15835/16, 28034/16, 34491/16, 51348/16, 15904/17

The applicants are eight Afghan and Pakistani nationals. They fled Afghanistan and Pakistan during the 2000s and
settled in Azerbaijan, where they registered with the UNHCR, which issued them with a letter of protection.

The applicants in this case complain about the national authorities’ refusal to issue identity cards to their children, who
were born in Azerbaijan, and to acknowledge them as Azerbaijani citizens. Before the national courts, the applicants
argued that, in application of the principle of ius soli, as enshrined in the Azerbaijani legislation in force prior to 30 May
2014, their children, who had been born before that date, were Azerbaijani citizens. They alleged that the domestic
authorities’ refusal to issue them with identity papers was illegal. On various dates the applicants’ requests were all
rejected by the domestic courts, which held that their children could not be considered to be Azerbaijani citizens, given
that their parents held another nationality, namely that of Afghanistan or Pakistan.

The ECtHR declares unanimously a violation of art. 8.

*

@  ECtHR 6 Nov. 2012, 22341/09 Hode and Abdi v UK CE:
* violation of ECHR: Art. 8+14
* Discrimination on the basis of date of marriage has no objective and reasonable justification.

&  ECtHR 26 Apr. 2018, 63311/14 Hoti v HR CE:
* violation of ECHR: Art. 8
* The applicant is a stateless person who came to Croatia at the age of seventeen and has lived and worked there for

almost forty years. The applicant has filed several requests for Croatian nationality and permanent residence status;
these, however, were all denied. The Court does consider that, in the particular circumstances of the applicant’s case, the
respondent State has not complied with its positive obligation to provide an effective and accessible procedure or a
combination of procedures enabling the applicant to have the issues of his further stay and status in Croatia determined
with due regard to his private-life interests.

& ECtHR 9 Apr. 2019, 23887/16 IM. v CH CE:
* violation of ECHR: Art. 8
* The applicant is a Kosovar national who was born in 1964 and has lived in Switzerland since 1993. In 2003 he

committed a rape; he was sentenced to two years and three months’ imprisonment. Once that conviction had become
final, the authorities decided to expel him. The applicant’s health worsened over the years: since 2012 his disability rate
had stood at 80%. In 2015 his final appeal against the expulsion order was dismissed: the Federal Administrative Court
held that the authorities had to be afforded a wide margin of discretion under the subsidiarity principle. Consequently,
the applicant lost his disability allowance and was now dependent on his children.

The ECtHR ruled that the Swiss authorities had only examined the proportionality of the expulsion order superficially,
briefly considered the risk of reoffending and mentioned the difficulties which the applicant would have faced on his
return to Kosovo. Other aspects had been either overlooked or considered very superficially even though they had been
relevant criteria under the Court’s case-law, including the solidity of the applicant’s social, cultural and family links with
the host country and the country of destination, medical evidence, the applicant’s situation of dependence on his adult
children, the change in the applicant’s behaviour twelve years after the commission of the offence, and the impact of his
seriously worsening state of health on the risk of his reoffending.

< ECtHR 15 May 2018, 32248/12 Ibrogimov v RU CE:

violation of ECHR: Art. 8+14

* The applicant was born in Uzbekistan. After the death of this grandfather he wanted to move to his family (father, mother,
brother and sister) who already lived in Russia and held Russian nationality. After a mandatory blood test he was found
HIV-positive and therefor declared ‘undesirable’. The exclusion order was upheld by a District court and in appeal. The
ECthR held unanimously that the applicant has been a victim of discrimination on account of his health.

*
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ECtHR 25 May 2023, 37550/22 Iquioussen v FR CE:
no violation of ECHR: Art. 8

The applicant is a Moroccan national who was born in France in 1964. He has worked as an imam in France and has
also given lectures. He holds a 10-year resident’s permit. On 29 July 2022 the Minister of the Interior issued a
deportation order against the applicant, withdrawing his resident’s permit, together with directions indicating Morocco
as the destination country. The order and directions were notified to the applicant’s wife and son, as he was absent. On
account of the seriousness of the threat to public order (ordre public), the Minister considered that the measure did not
entail a disproportionate interference with the applicant’s right to respect for his family life.

The ECtHR held that the alleged violations of Art. 3 (prohibition of torture and inhuman or degrading treatment) and 8
(right to respect for private and family life) of the ECHR on account of the applicant’s removal to Morocco could not be
attributed to the respondent State, given that he had voluntarily left France for Belgium and that it had been the Aliens
Office of the Kingdom of Belgium which had ordered the applicant’s removal to Morocco.

ECtHR 3 Oct. 2014, 12738/10 Jeunesse v NL CE:
violation of ECHR: Art. 8

The central issue in this case is whether, bearing in mind the margin of appreciation afforded to States in immigration
matters, a fair balance has been struck between the competing interests at stake, namely the personal interests of the
applicant, her husband and their children in maintaining their family life in the Netherlands on the one hand and, on the
other, the public order interests of the respondent Government in controlling immigration. In view of the particular
circumstances of the case, it is questionable whether general immigration policy considerations of themselves can be
regarded as sufficient justification for refusing the applicant residence in the Netherlands.

ECtHR 3 Mar. 2022, 27801/19 Johansen v DK CE:
violation of ECHR: Art. 8
inadmissable

The case concerned the stripping of the applicant’s Danish nationality following his conviction in 2017 for terrorism
offences, in particular for having gone to Syria to join the “Islamic State”. The authorities also ordered his deportation
from Denmark with a permanent ban on his return.

A Danish district court sentenced him to four years’ imprisonment, but found no basis for depriving him of his Danish
nationality or for expulsion. This judgment was upheld by the High Court in April 2018. However, the Supreme Court
overturned the lower courts’ decisions in November 2018.

The ECtHR found in particular that the decisions concerning the applicant, who has dual Danish and Tunisian
nationality, had been made after a thorough, diligent and swift assessment of his case, bearing in mind the gravity of his
offences, his arguments and personal circumstances, the Court’s case-law and Denmark’s international obligations. It
emphasised that it was legitimate for Contracting States to take a firm stand against terrorism, which in itself constituted
a grave threat to human rights.

ECtHR 7 July 2020. 62130/15 K.A.vCH CE:
no violation of ECHR: Art. 8
The applicant national of Kosovo who did not reside legally in Switzerland, married in 1999 a Bangladeshi woman with
a residence permit in Switzerland. As a result K.A. received a residence permit on the basis of family life. The couple had
a son in 2002 which was in foster care since 2010. In 2010 the applicant was convicted of a drug-related offence to 26
months imprisonment of which 20 were suspended. Until 2012 another 18 sentences were ordered. As a result his
residence permit was not renewed in 2012 and he was ordered to leave the country. In 2015 his appeals were dismissed
and he was refused entry for a period of seven years.

The ECtHR ruled that, although both his wife and son were ill, he did not participate in their care on a daily basis, and
he had lived with his wife only intermittently, the Swiss authorities had carried out an adequate and convincing analysis
of the relevant facts and considerations, and a thorough weighing up of the competing interests involved. Thus, the
contested measures of expulsion and an entry ban of seven years, were considered proportionate.

ECtHR 12 Jan. 2021, 26957/19 Kahn v DK CE:
no violation of ECHR: Art. 8

Similar to ECtHR 12 Jan 2021, 56803/18, Munir v. DK.

The applicant is a Pakistani national who was born in Denmark in 1986. He has a criminal record and was once subject
to a conditional expulsion order. By a final Supreme Court judgment of 20 November 2018, the applicant was convicted,
inter alia, of threatening a police inspector on duty. He was sentenced to 3 months’ imprisonment and an order for
expulsion with a ban on re-entry for 6 years was imposed on him. In total the applicant has been imprisoned for almost
ten years.

The ECtHR concludes that the interference with the applicant’s private life was supported by relevant and sufficient
reasons. It is satisfied that “very serious reasons” were adequately adduced by the Supreme Court when assessing the
applicant’s case, and that his expulsion was not disproportionate in the light of all the circumstances of the case. It notes
that the Supreme Court, explicitly and thoroughly assessed whether the expulsion order could be deemed to be contrary
to Denmark’s international obligations. The ECtHR points out in that regard that, in accordance with the principle of
subsidiarity, although opinions may differ on the outcome of a judgment, “where the balancing exercise has been
undertaken by the national authorities in conformity with the criteria laid down in the Court’s case-law, the Court would
require strong reasons to substitute its view for that of the domestic courts”.
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@  ECtHR 24 July 2014, 32504/11 Kaplan a.o. v NO CE:
violation of ECHR: Art. 8

* A Turkish father’s application for asylum is denied in 1998. After a conviction for aggravated burglary in 1999 he gets
an expulsion order and an indefinite entry ban. On appeal this entry ban is reduced to 5 years. Finally he is expelled in
2011. His wife and children arrived in Norway in 2003 and were granted citizenship in 2012. Given the youngest
daughter special care needs (related to chronic and serious autism), the bond with the father and the long period of
inactivity of the immigration authorities, the Court states that it is not convinced in the concrete and exceptional
circumstance of the case that sufficient weight was attached to the best interests of the child.

*

& ECtHR (GC) 21 Sep. 2016, 38030/12 Khan v DE CE:
* interpr. of ECHR: Art. 8
* This case is about the applicant’s (Khan) imminent expulsion to Pakistan after she had committed manslaughter in

Germany in a state of mental incapacity. On 23 April 2015 the Court ruled that the expulsion would not give rise to a
violation of Art. 8. Subsequently the case was referred to the Grand Chamber. The Grand Chamber was informed by the
German Government that the applicant would not be expelled and granted a ‘Duldung’. These assurances made the
Grand Chamber to strike the application out of the list.

ECtHR 25 Nov. 2021, 21643/19 Kikoso v FR CE:
no violation of ECHR: Art. 8
Inadmissible

***Q

The case concerns an return decision and an entry ban for a period of ten years, in addition to a six-month prison
sentence imposed for possession and use of forged administrative documents. The ECtHR rules that the national
authorities were entitled to, on the basis of the complainant's conduct and the seriousness and (visk of) repetition of the
offenses in question, holding that the measures were necessary to prevent disorder or crime. The measure is
proportionate to the objectives pursued and does not constitute an excessive interference with the right of the
complainant on respect for his private and family life, despite the fact that he has been living in France for 20 years.

@  ECtHR 25 Apr. 2017, 41697/12 Krasniqi v AT ) CE:
no violation of ECHR: Art. 8

* The applicant is from Kosovo and entered Austria in 1994 when he was 19 years old. Within a year he was arrested for
working illegally and was issued a five-year residence ban. He lodged an asylum application, which was dismissed, and
returned voluntarily to Kosovo in 1997. In 1998 he went back to Austria and filed a second asylum request with his wife
and daughter. Although the asylum claim was dismissed they were granted subsidiary protection. The temporary
residence permit was extended a few times but expired in December 2009 as he had not applied for its renewal. After
nine convictions on drugs offences and aggravated threat, he was issued a ten-year residence ban. Although the applicant
is well integrated in Austria, the Court concludes that the Austrian authorities have not overstepped the margin of
appreciation accorded to them in immigration matters by expelling the applicant.

*

@ ECtHR 10 Dec. 2024, 44051/20 Kumari v NL CE:
ECHR: Art. 8

* Ms Kumari had failed to show that she was dependent on her son, a Dutch citizen. Their relationship did not therefore
amount to “family life”” within the meaning of art. 8 of the Convention.

*

@ ECtHR 23 Oct. 2018, 7841/14 Levakovic v DK CE:
* no violation of ECHR: Art. 8

* This case concerns a decision to expel the applicant to Croatia, with which he had no ties apart from nationality, after he
was tried and convicted for crimes committed in Denmark, where he had lived most of his life. The Court found that the
domestic courts had made a thorough assessment of his personal circumstances, balancing the competing interests and
taking Strasbourg case-law into account. The domestic courts had been aware that very strong reasons were necessary to
justify the expulsion of a migrant who has been settled for a long time, but had found that his crimes were serious enough
to warrant such a measure.

@  ECtHR 11 Apr. 2023, 57766/19 Loukili v NL CE:
no violation of ECHR: Art. 8

* The applicant is a Moroccan national who was born in 1978 and lives in Rotterdam (NL). His family moved to the
Netherlands in 1981, and he lived there from then on, obtaining a permanent residence permit in 2001. He has two
children of Dutch nationality. The case concerns the revocation of his residence permit, a return decision and a 10-year
ban on him re-entering the country following several convictions for drug trafficking, possession of cocaine and heroin,
assault, intentional and unlawful destruction of property, and intentional handling of stolen goods.

Relying on Art. 8 (right to respect for family life) of the Convention, the applicant complains that the decisions to revoke
his residence permit and to impose an entry ban on him were disproportionate, and interfered unjustifiably with his
family life. He holds that the national courts did not sufficiently take into account his and his children’s interests.
However, the ECtHR concludes that the competent national authorities, carefully examined the facts and reviewed all the
relevant factors which emerge from the Court’s case-law in detail. Against the background of, in particular, the
seriousness and repetitive nature of the offences committed, their impact on society as a whole, the lack of proper
substantiation of the applicant’s interaction with his children at the relevant time and his social and cultural ties with
Morocco, and considering the sovereignty of States to control and regulate the residence of aliens on their territory, the
Court accepts that the domestic authorities adequately balanced the applicant’s right to respect for his family life against
the State’s interests in public safety and in preventing disorder and crime.

*
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ECtHR (GC) 9 July 2021, 6697/18 M.A. v DK CE:
violation of ECHR: Art. 8

The applicant is a Syrian national who fled the country in 2015 and entered Denmark where he was granted “temporary
protection status” for one year under the Aliens Act. The Danish Immigration Service did not find that he had fulfilled the
requirements for being granted special “Convention status” or “protection status”, for which residence permits were
normally granted for five years. After five months of residing in Denmark, the applicant requested family reunification
with his wife and two adult children. His request was rejected because he had not been in possession of a residence
permit for the last three years, as required in law, and because there were no exceptional reasons to otherwise justify
family reunification. The applicant unsuccessfully appealed against the refusal to grant him family reunification with his
wife up to the Supreme Court, which handed down its decision in 2016. In 2018, having resided in Denmark for just over
two years and ten months, the applicant submitted a new request for family reunification. After submitting the correct
documentation, the applicant’s wife was granted a permit and entered the country.

The Court considered that MSs should be accorded a wide margin of appreciation in deciding whether to impose a
waiting period for family reunification requested by persons who had not been granted refugee status but who enjoyed
subsidiary protection or, like the applicant, temporary protection.

Nevertheless, the discretion enjoyed by the States in this field could not be unlimited and fell to be examined in the light
of the proportionality of the measure. While the Court saw no reason to question the rationale of a waiting period of two
years as that underlying Art. 8 of the Family Reunification Directive, beyond such duration the insurmountable obstacles
to enjoying family life in the country of origin progressively assumed more importance in the fair balance assessment.
Although Art. 8 could not be considered to impose on a State a general obligation to authorise family reunification on its
territory, the requirements of the Convention had to be practical and effective, not theoretical and illusory in their
application to the particular case.

Violation: sixteen votes to one.

ECtHR 8 Dec. 2020, 59006/18 MM.vCH CE:
no violation of ECHR: Art. 8
The applicant, a Spanish national who was born in Switzerland in 1980 was deported from Switzerland to Spain and
banned for five years, the minimum term under the Criminal Code, following his conviction and suspended twelve-month
prison sentence for committing indecent assault on a minor and taking drugs. The ECtHR rules that the Swiss Courts had
sound reasons justifying deportation.

ECtHR 20 Oct. 2022, 22105/18 M.T. a.o. v SE CE:
no violation of ECHR: Art. 8+14

This case concerned the suspension of family reunification in Sweden between July 2016 and July 2019 for those, such as
the second applicant, who had been given temporary-protection status. The Court found in particular that Sweden had
correctly balanced the needs of society and the applicants when denying them family reunification temporarily. It
furthermore held that the difference in treatment of the applicants vis-a-vis refugees had been objectively justified, in
particular given the strain on the State from the large number of refugees who had already been taken in, and had not
been disproportionate.

The ECtHR held, by six votes to one, that there had been no violation of Art. 8 nor Art. 14.

ECtHR 22 Mar. 2007, 1638/03 Maslovv AT CE:
violation of ECHR: Art. 8
In addition to the criteria set out in Boultif (54273/00) and Uner (46410/99) the ECtHR considers that for a settled
migrant who has lawfully spent all or the major part of his or her childhood and youth in the host country very serious
reasons are required to justify expulsion. This is all the more so where the person concerned committed the offences
underlying the expulsion measure as a juvenile.

ECtHR 21 Oct. 2021, 42011/19 Melouli v FR CE:
no violation of ECHR: Art. 8

The complainant is an Algerian citizen. His application for a residence permit is

rejected by the French authorities. The ECtHR notes that the French judges have tested for proportionality. In addition,
the Court finds that the complainant has not indicated why he has not requested an extension of his residence permit. He
has not demonstrated a dependency relationship with his relatives living in France. The complaint is manifestly
unfounded and therefore inadmissible.
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& ECtHR 12 Oct. 2006, 13178/03 Mubilanzila Mayeka v BE CE:
* no violation of ECHR: Art. 5+8+13
* Mrs Mayeka, a Congolese national, arrived in Canada in September 2000, where she was granted refugee status in July

2001 and obtained indefinite leave to remain in March 2003. After being granted asylum, she asked her brother, a Dutch
national living in the Netherlands, to collect her daughter Tabitha, who was then five years old, from the Democratic
Republic of the Congo at the airport of Brussels and to look after her until she was able to join her mother in Canada.
Shortly after arriving at Brussels airport on 18 August 2002, Tabitha was detained because she did not have the
necessary documents to enter Belgium. An application for asylum that had been lodged on behalf of Tabitha was
declared inadmissible by the Belgian Aliens Olffice. A request to place Tabitha in the care of foster parents was not
answered. Although the Brussels Court of First instance held on 16 October 2002 that Tabitha’s detention was unjust and
ordered her immediate release, the Belgian authorities deported the five year old child to Congo on a plane.

The Court considered that owing to her very young age, the fact that she was an illegal alien in a foreign land, that she
was unaccompanied by her family from whom she had become separated and that she had been left to her own devices,
Tabitha was in an extremely vulnerable situation.

The Court ruled that the measures taken by the Belgian authorities were far from adequate and that Belgium had violated
its positive obligations to take requisite measures and preventive action. Since there was no risk of Tabitha’s seeking to
evade the supervision of the Belgian authorities, her detention in a closed centre for adults served no purpose and other
measures more conducive to the higher interest of the child guaranteed by Article 3 of the Convention on the Rights of the
Child, could have been taken. Since Tabitha was an unaccompanied alien minor, Belgium was under an obligation to
facilitate the reunion of the family. However, Belgium had failed to comply with these obligations and had
disproportionately interfered with the applicants’ rights to respect for their family life.

@ ECtHR 10 July 2014, 52701/09 Mugenziv FR CE:
* violation of ECHR: Art. 8
* The Court noted the particular difficulties the applicant encountered in their applications, namely the excessive delays

and lack of reasons or explanations given throughout the process, despite the fact that he had already been through
traumatic experiences.

@ ECtHR 12 Jan. 2021, 56803/18 Munir v DK CE:
* no violation of ECHR: Art. 8

* Similar to ECtHR 12 Jan 2021, 56803/18, Kahn v. DK.

The applicant is an Iraqi national who entered Denmark in 1999 at the age of four.He was granted permanent residence.
In 2011, he was convicted of two violent offences. In 2014 he was again convicted of a violent offence. In 2015 he was
convicted of being in possession of cocaine and in 2016 he was convicted of particularly aggressive and violent offences
while in prison. He was sentenced to six months of imprisonment with an expulsion order for six years. He had not
finished secondary school nor completed an apprenticeship as a mechanic.

The ECtHR concludes that the interference with the applicant’s private life was supported by relevant and sufficient
reasons. It is satisfied that “very serious reasons” were adequately adduced by the national authorities when assessing
his case, and that his expulsion was not disproportionate given all the circumstances of the case. It notes that all levels of
court, including the Supreme Court, explicitly and thoroughly assessed whether the expulsion order could be considered
to be contrary to Denmark’s international obligations. The Court points out in this connection that, in accordance with
the principle of subsidiarity, although opinions may differ on the outcome of a judgment, “where the balancing exercise
has been undertaken by the national authorities in conformity with the criteria laid down in the Court’s case-law, the
Court would require strong reasons to substitute its view for that of the domestic courts”

&  ECtHR 14 Sep. 2017, 41215/14 Ndidi v UK CE:
* no violation of ECHR: Art. 8
* This case concerns a Nigerian national’s complaint about his deportation from the UK. Mr Ndidi, the applicant, arrived

with his mother in the UK aged two. He had an escalating history of offending from the age of 12, with periods spent in
institutions for young offenders. He was released in March 2011, aged 24, and served with a deportation order. All his
appeals were unsuccessful. The Court pointed out in particular that there would have to be strong reasons for it to carry
out a fresh assessment of this balancing exercise, especially where independent and impartial domestic courts had
carefully examined the facts of the case, applying the relevant human rights standards consistently with the European
Convention and its case-law.

& ECtHR 6 July 2010, 41615/07 Neulinger v CH CE:
* violation of ECHR: Art. 8
* The child's best interests, from a personal development perspective, will depend on a variety of individual circumstances,

in particular his age and level of maturity, the presence or absence of his parents and his environment and experiences.
For that reason, those best interests must be assessed in each individual case. To that end they enjoy a certain margin of
appreciation, which remains subject, however, to a European supervision whereby the Court reviews under the
Convention the decisions that those authorities have taken in the exercise of that power. In this case the Court notes that
the child has Swiss nationality and that he arrived in the country in June 2005 at the age of two. He has been living there
continuously ever since. He now goes to school in Switzerland and speaks French. Even though he is at an age where he
still has a certain capacity for adaptation, the fact of being uprooted again from his habitual environment would
probably have serious consequences for him, especially if he returns on his own, as indicated in the medical reports. His
return to Israel cannot therefore be regarded as beneficial.
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ECtHR 5 Sep. 2023, 44810/20 Noorzae v DK CE:
violation of ECHR: Art. 8
joined cases: 44810/20, 31434/21 (Sharifi)

Expulsion of a settled migrant, issued in criminal proceedings. The applicants in these two cases are Afghan nationals
who were born respectively in 1995 and 1992; they both live in Copenhagen. The Danish High Court duly took into
account that the applicant had been five years old when he had arrived in Denmark and had lawfully resided there for
approximately eighteen years. The ECtHR also notes, however, that, prior to the case at hand, apart from the two
offences committed as a minor, which involved violence, the offences committed by the applicant as an adult concerned
vandalism, theft, traffic offences and violations of the legislation on controlled substances, all of which resulted in fines,
and none of which indicated that in general he posed a threat to public order.

Thus, the ECtHR held that there was a violation of Art. 8 and that the finding of a violation constituted in itself sufficient
just satisfaction for the non-pecuniary damage sustained by the applicant (Noorzae). In the joined case of Sharifi, the
Court held also that there was a violation of Art. 8. The applicant, however, did not submit any claim for just satisfaction.

ECtHR 28 June 2011, 55597/09 Nunez v NO CE:
violation of ECHR: Art. 8
Athough Ms Nunez was deported from Norway in 1996 with a two-year ban on her re-entry into Norway, she returned to
Norway, got married and had two daughters born in 2002 and 2003. It takes until 2005 for the Norwegian authorities to
revoke her permits and to decide that mrs Nunez should be expelled. The Court rules that the authorities had not struck a
fair balance between the public interest in ensuring effective immigration control and Ms Nunez’s need to remain in
Norway in order to continue to have contact with her children.

ECtHR 14 Dec. 2010, 34848/07 O’Donoghue v UK CE:
violation of ECHR: Art. 12+14
The UK Certificate of Approval required foreigners, except those wishing to marry in the Church of England, to pay
large fees to obtain the permission from the Home Office to marry. The Court found that the conditions violated the right
to marry (Article 12 of the Convention), that it was discriminatory in its application (Article 14 of the Convention) and
that it was discriminatory on the ground of religion (Articles 9 and 14 of the Convention).

ECtHR 14 June 2011, 38058/09 Osman v DK CE:
violation of ECHR: Art. 8

The Court concluded that the denial of admission of a 17 years old Somali girl to Denmark, where she had lived from the
age of seven until the age of fifteen, violated Article 8. For a settled migrant who has lawfully spent all of the major part
of his or her childhood and youth in a host country, very serious reasons are required to justify expulsion’. The Danish
Government had argued that the refusal was justified because the applicant had been taken out of the country by her
father, with her mother’s permission, in exercise of their rights of parental responsibility. The Court agreed ‘that the
exercise of parental rights constitutes a fundamental element of family life’, but concluded that ‘in respecting parental
rights, the authorities cannot ignore the child’s interest including its own right to respect for private and family life’.

ECtHR 27 Sep. 2022, 18339/19 Otite v UK CE:
no violation of ECHR: Art. 8

This case concerned a Nigerian national being served in October 2015 with notice of his liability to deportation, despite
having been granted Indefinite Leave to Remain in the UK in 2004. The notice came after his conviction in 2014 on two
counts of conspiracy to make or supply articles for use in fraud which had resulted in a four-year-and-eight-month prison
sentence. His appeal against deportation was dismissed as the Upper Tribunal concluded that the effect on his wife and
children, all British citizens, would not be “unduly harsh”. The ECtHR found (by five votes to two) in particular that the
strength of the applicant’s family and private life in the UK did not outweigh the public interest in his deportation.

ECtHR 17 Sep. 2024, 51232/20 P.J. & R.J. CE:
violation of ECHR: Art. 8

Expulsion of a Bosnian national convicted and given a suspended sentence for drug trafficking.

ECtHR 28 July 2020, 25402/14 Pormes v NL CE:
no violation of ECHR: Art. 8

The applicant was born in Indonesia and travelled at the age of 4 to the Netherlands where he was raised by, a Dutch
family with 4 other children, close friends of his presumed Dutch father. Only at the age of 13 it became clear that the
applicant might not have Dutch nationality and without a legal status in the Netherlands. Still being a minor, he was
convicted of several indecent assaults, criminal offences. In that period he also applied for a temporary residence permit
on the basis of family reunion with the Dutch family he grew up with. This applications was rejected. Although a District
Court ruled in favour of the applicant the Council of State, the highest administrative judge, quashed that decision and
upheld the original decision to refuse a residence permit.

The ECtHR declared, having regard in particular to the nature, seriousness and number of the offences committed by the
applicant, including at a time when he knew that his residence status in the Netherlands was precarious, that the
domestic authorities did not attribute excessive weight to the general interest in the prevention of disorder or crime and
have not overstepped the margin of appreciation afforded to them in the circumstances of the present case.
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ECtHR 21 June 2016, 76136/12 Ramadan v MT CE:
no violation of ECHR: Art. 8

Mr Ramadan, originally an Egyptian citizen, acquired Maltese citizenship after marrying a Maltese national. It was
revoked by the Minister of Justice and Internal Affairs following a decision by a domestic court to annul the marriage on
the ground that Mr Ramadan’s only reason to marry had been to remain in Malta and acquire Maltese citizenship.
Meanwhile, the applicant remarried a Russian national. The Court found that the decision depriving him of his
citizenship, which had had a clear legal basis under the relevant national law and had been accompanied by hearings
and remedies consistent with procedural fairness, had not been arbitrary.

ECtHR 18 Dec. 2018, 76550/13 Saber a.o. v ES CE:
violation of ECHR: Art. 8

The Moroccan applicants had been tried and sentenced to imprisonment. The subsequent expulsion, which automatically
resulted in the cancellation of any right of residence, was upheld by an administrative court, and in appeal by the High
Court. However, the ECtHR found that the national authorities had failed to examine the nature and seriousness of the
criminal convictions in question, as well as all the other criteria established by the case-law of the Court, in order to
assess the necessity of the expulsion and exclusion orders.

ECtHR 9 Oct. 2025, 24421/20 Sahiti v BE CE:
violation of ECHR: Art. 8
Although the complaint under ECHR art. 3 was declared inadmissible, there was a violation of art. 8 due to the lack of a
decision on his case for 15 years resulting from the procedural ‘ping-pong’ between the authorities which violated the
principle of legal certainty and the state’s positive obligation to secure effective and prompt examination of applications
for residence.

ECtHR 1 Dec. 2016, 77063/11 Salem v DK CE:
no violation of ECHR: Art. 8

The applicant is a stateless Palestinian from Lebanon. In 1994, having married a Danish woman he is granted a
residence permit, and in 2000 he is also granted asylum. In June 2010 the applicant - by then father of 8 children - is
convicted of drug trafficking and dealing, coercion by violence, blackmail, theft, and the possession of weapons. He is
sentenced to five years imprisonment, which decision is upheld by the Supreme Court in 2011 adding a life-long ban on
his return. Appeals against his expulsion are refused and at the end of 2014 he is deported to Libanon.

The ECtHR rules that although the applicant has 8 children in Denmark, he has an extensive and serious criminal
record. Also, he is not well-integrated into Danish society (still being illiterate and not being able to speak Danish).

ECtHR 5 Sep. 2023, 31434/21 Sharifi v DK CE:
violation of ECHR: Art. 8
joined cases: 31434/21, 44810/20 (Noorzae)

Expulsion of a settled migrant, issued in criminal proceedings. The applicants in these two cases are Afghan nationals
who were born respectively in 1995 and 1992; they both live in Copenhagen. The Danish High Court duly took into
account that the applicant had been five years old when he had arrived in Denmark and had lawfully resided there for
approximately eighteen years. The ECtHR also notes, however, that, prior to the case at hand, apart from the two
offences committed as a minor, which involved violence, the offences committed by the applicant as an adult concerned
vandalism, theft, traffic offences and violations of the legislation on controlled substances, all of which resulted in fines,
and none of which indicated that in general he posed a threat to public order.

Thus, the ECtHR held that there was a violation of Art. 8 and that the finding of a violation constituted in itself sufficient
just satisfaction for the non-pecuniary damage sustained by the applicant (Noorzae). In the joined case of Sharifi, the
Court held also that there was a violation of Art. 8. The applicant, however, did not submit any claim for just satisfaction.

ECtHR 12 May 2020, 42321/15 Sudita v HU CE:
violation of ECHR: Art. 8

The applicant, a stateless person of Somali and Nigerian descent, arrived in Hungary in 2002. His attempts to regularise
his status were unsuccessful due to a domestic provision which required “lawful stay in the country” as a precondition
for granting stateless status. In 2015, this provision was removed by the Constitutional Court of Hungary. Ultimately, the
applicant was granted stateless status in October 2017. The ECtHR ruled that Hungary had not complied with its positive
obligation to provide an effective and accessible procedure or a combination of procedures enabling the applicant to
have the issue of his status in Hungary determined with due regard to his private-life interests under Article 8.

ECtHR 19 Sep. 2024, 5488/22 Trapitsyna & Isaeva CE:
violation of ECHR: Art. 8

Revocation of immigration and settlement permits of a mother and her daughter, following the decision to expel the
former on national security grounds.
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ECtHR 16 Apr. 2013, 12020/09 Udeh v CH CE:
violation of ECHR: Art. 8

In 2001 a Nigerian national, was sentenced to four months’ imprisonment for possession of a small quantity of cocaine.
In 2003 he married a Swiss national who had just given birth to their twin daughters. By virtue of his marriage, he was
granted a residence permit in Switzerland. In 2006 he was sentenced to forty-two months’ imprisonment in Germany for
a drug-trafficking offence. The Swiss Office of Migration refused to renew his residence permit, stating that his criminal
conviction and his family’s dependence on welfare benefits were grounds for his expulsion. An appeal was dismissed. In
2009 he was informed that he had to leave Switzerland. In 2011 he was made the subject of an order prohibiting him
from entering Switzerland until 2020. Although he is divorced in the meantime and custody of the children has been
awarded to the mother, he has been given contact rights. The court rules that deportation and exclusion orders would
prevent the immigrant with two criminal convictions from seeing his minor children: deportation would constitute a
violation of article 8.

ECtHR 18 Oct. 2006, 46410/99 Uner v NL CE:
violation of ECHR: Art. 8

The expulsion of an alien raises a problem within the context of art. 8§ ECHR if that alien has a family whom he has to
leave behind. In Boultif (54273/00) the Court elaborated the relevant criteria which it would use in order to assess
whether an expulsion measure was necessary in a democratic society and proportionate to the legitimate aim pursued. In
this judgment the Court adds two additional criteria:

— the best interests and well-being of the children, in particular the seriousness of the difficulties which any children of
the applicant are likely to encounter in the country to which the applicant is to be expelled; and

— the solidity of social, cultural and family ties with the host country and with the country of destination.

ECtHR 24 Nov. 2020, 80343/17 Unuane v UK CE:
violation of ECHR: Art. 8

The applicant, a Nigerian national, was deported after a conviction for offences relating to falsification of immigration
documents. The applicant appealed unsuccessfully. His Nigerian partner was convicted of the same offence and, along
with their three minor children, was initially subject to a deportation order as well. Unlike the applicant, their appeals
were allowed, in light of the best interests of the children, and they remained in the United Kingdom. However, the
seriousness of the particular offence(s) committed by the applicant were not of a nature or degree capable of outweighing
the best interests of the children so as to justify his expulsion. The applicant’s deportation had therefore been
disproportionate to the legitimate aim pursued.

ECtHR 22 Dec. 2020, 43936/18 Usmanov v RU CE:
violation of ECHR: Art. 8

The applicant, who was born in Tajikistan, settled in Russia with his wife and children and obtained Russian citizenship.
Ten years later, after discovering that the applicant had omitted information about his siblings when applying for
citizenship, the authorities annulled his citizenship and passports (an “internal” and “travel” passport), leaving him
without identity documents. They also imposed an entry ban, preventing him from entering Russia, and administratively
removed him from the territory. The applicant appealed unsuccessfully.

The ECtHR ruled that the annulment of citizenship for omitting information about siblings after a period of ten years was
disproportionate and arbitrary.

ECtHR 8 Nov. 2016, 7994/14 Ustinova v RU CE:
violation of ECHR: Art. 8

The applicant, Anna Ustinova, is a national of Ukraine who was born in 1984. She moved to live in Russia at the
beginning of 2000. In March 2013 Ms Ustinova was denied re-entry to Russia after a visit to Ukraine with her two
children. This denial was based on a decision issued by the Consumer Protection Authority (CPA) in June 2012, that,
during her pregnancy in 2012, Ms Ustinova had tested positive for HIV and therefor her presence in Russia constituted a
threat to public health.

This decision was challenged but upheld by a district Court, a Regional Court and the Supreme Court. Only the
Constitutional Court declared this incompatible with the Russian Constitution. Although ms Ustinova has since been able
to re-enter Russia via a border crossing with no controls, her name has not yet been definitively deleted from the list of
undesirable individuals maintained by the Border Control Service.

ECtHR 22 June 2023, 23851/20 X vIE CE:
no violation of ECHR: Art. 14

The case concerns the rule that the payment of child benefit in Ireland can only be made to claimants who are lawfully
resident in the State. The ECtHR found that the immigration status of the applicants at the time they had first applied for
child benefit had not been similar enough to parents who had already had legal residency status in Ireland. Since the
applicant mothers had not been in a comparable situation to eligible parents, they had not been discriminated against.
The Court reiterated that it was acceptable to have a residency requirement in defining who may claim child benefit as
social-security systems operated primarily at the national level.
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ECtHR 20 Nov. 2018, 42517/15 Yurdaer v DK CE:
no violation of ECHR: Art. 8

Mr Yurdaer, a Turkish national, was born in Germany (1973) and moved to Denmark when he was 5 years old. He
married in Denmark (1995) and got three children. These children are also Turkish nationals. The applicant was
convicted twice of drug offences and sentenced to 8 years imprisonment. By then, he had stayed for almost 28 years
lawfully in Denmark. Subsequently, the Danish immigration service advised for expulsion and ultimately the High Court
upheld this expulsion order, which was implemented in 2017 and combined with a permanent ban on re-entry. The
ECtHR recognised that the Danish Courts carefully balanced the competing interests and explicitly took into account the
criteria set out in the Court’s case-law, including the applicant’s family situation. Thus, the Court found that the
interference was supported by relevant and sufficient reasons, and was proportionate.

ECtHR 9 Mar. 2023, 19632/20 ZA.vIE CE:
no violation of ECHR: Art. 8

This case concerns the deportation order made against the Nigerian applicant by the Irish Minister of Justice, and the
unsuccessful challenge to that order that he brought before the domestic courts. The ECtHR finds that the complaints are
inadmissible. The question to answer in this case is whether the remedy that was available to the applicant — an
application for judicial review — was one that could deal with the substance of his complaint and, where justified, grant
him appropriate relief. The substance of the complaint was that the deportation order represented a disproportionate
interference with the applicant’s rights. The ECtHR considers that, taking account of the case-law of the superior
domestic courts, judicial review was indeed capable of dealing with such a complaint. It refers in particular to the
judgments that were given by Murray C.J., Denham J and Fennelly J in the Meadows case, affirming that an
administrative decision may be set aside by a court where it is shown that it affects the rights of the individual concerned
in a disproportionate manner (see par 46-48).

ECtHR 12 June 2018, 47781/10 Zezevv RU CE:
violation of ECHR: Art. 8

In this case an application for Russian nationality of a Kazakh national married to a Russian national was rejected based
on information from the Secret Sercice implicating that the applicant posed a treat to Russia’s national security.

1.3.4 CtRC views on Regular Migration and Best Interests of the Child (Art. 3)

*

CtRC 27 Sep. 2018, CRC/C/79/D/12/2017 C.E.v BE
violation of CRC: Art. 3+10

C.E. is an in Morocco abandoned child, which was entrusted by the Marrakesh Court of First Instance under
‘kafala’ (care of abandoned children) to two Belgian-Moroccan married nationals. Kafala establishes a sort of
guardianship but does not give the child any family rights. Thus, the Belgian authorities refused a visa on the basis of
family reunification. Also a long-stay visa on humanitarian grounds was refused based on the argument that kafala does
not count as adoption and that a visa on humanitarian grounds is no replacement of (an application for) adoption.

The Committee recalls that it is not its role to replace national authorities in the interpretation of national law and the
assessment of facts and evidence, but to verify the absence of arbitrariness or denial of justice in the assessment of
authorities, and to ensure that the best interests of the child have been a primary consideration in this assessment.
Subsequently, the Committee notes that the term ‘family’ should be interpreted broadly including also adoptive or foster
parents. In view of the fact that no consideration was given to the de facto family ties that existed in this case, and since it
has been more than seven years since the authors submitted an application for a visa, the Committee concludes that the
State party has failed to comply with its obligation to deal with the authors’ request, which was equivalent to an
application for family reunification, in a positive, humane and expeditious manner and that it has failed to ensure that the
submission of the request entailed no adverse consequences for the applicants and for the members of their family, in
violation of article 10 of the Convention.

CtRC 19 Sep. 2023, CRC/C/94/D/145/2021 O.M. v DK
violation of CRC: Art. 9

The claimants are children with Nigerian nationality born in 2012, 2018, and 2020, the two youngest in Denmark. Their
father is subject to an expulsion order to Nigeria as a result of a conviction of three months imprisonment and a six-year
entry ban. At the request of the CtRC the deadline of the return (of the father) had been suspended. The question is
whether the rights of these children, who have a residence permit in Denmark, are violated if they would be separated
from their father. Complication is that the mother - and one of the children - are suffering from a life-threatening illness
which can’t be treated in Nigeria. The CtRC is of the view that Denmark violates Art. 3 and 9.
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CtRC 28 Sep. 2020, CRC/C/85/D/56/2018 V.A.v CH
violation of CRC: Art. 3

The author and her husband are journalists and owners of the llkxeber Info newspaper. In March 2017, they fled
Azerbaijan with their sons E.A. and U.A., as the situation facing opposition journalists in Azerbaijan was becoming
increasingly critical and the life of the author’s husband was seriously in danger. The family applied for asylum in
Kreuzlingen, Switzerland. In the absence of interpreters, their communication with officials was almost non-existent.
Their requests to be allowed to cook for themselves, to be transferred to an apartment and to obtain medical treatment
for the author’s husband for a shoulder injury were not taken seriously. The “precarious and degrading”
accommodation conditions and the linguistic isolation had repercussions on the mental and physical well-being of the
family members. The author’s husband became depressed. After 7 months the family reluctantly agreed to withdraw its
asylum claim and to be voluntarily repatriated. Since the author’s father-in-law had bribed the Azerbaijani police to
ensure that his son was not incarcerated, they believed they would be safe and left Switzerland. However, the author’s
husband was arrested, and the author was beaten and threatened. The author and her two children returned to
Switzerland using a smuggler which offered them Italian visa. Back in Switzerland to the Swiss authorities stated that the
new asylum request had to be handled by Italy on the basis of Dublin IIl. Although a request was made to the Swiss
authorities to take charge of her asylum request, this was denied. An effort to transfer the mother and children to Italy
was aborted due to heavy panic attacks of the mother.

The Committee is of the view that the facts of which it has been apprised amount to a violation of articles 3 and 12 of the
Convention. Consequently, the State party is under an obligation to reconsider the author’s request to apply article 17 of
the Dublin III Regulation in order to process E.A. and U.A.’s asylum application as a matter of urgency, ensuring that
the best interests of the children are a primary consideration and that E.A. and U.A. are heard. The State party is also
under an obligation to take all steps necessary to prevent similar violations from occurring in the future. In this regard,
the Committee recommends that the State party ensure that children are systematically heard in the context of asylum
procedures and that national protocols applicable to the return of children are in line with the Convention.

CtRC 28 Sep. 2020, CRC/C/85/D/31/2017 W.M.C. v DK
violation of CRC: Art. 3

The author, who is unmarried, is from the Fujian Province of China. She escaped China after the Chinese authorities
performed a forced abortion on her. Her father was killed in the incident during the scuffle with the police and her
mother died later from the shock, owing to a heart condition. In March 2012, the author arrived in Denmark using a false
passport. In October 2012, she was detained by the police for staying in Denmark without valid travel documents. In
November 2012, she applied for asylum. On 7 March 2014, she gave birth to her first child, X.C. The father of the child,
also an asylum seeker in Denmark, does not appear on the child’s birth certificate. On 9 November 2015, her second
child, L.G., was born, allegedly while the author was in administrative detention. The author contends that she initially
sought asylum in Denmark on the grounds that she feared being forced to have an abortion if she were returned to China
and got pregnant again. On 7 September 2015, X.C. and her mother were denied asylum by the Danish Immigration
Service. She appealed to the Refugees Appeals Board, which upheld the the decision of the Danish Immigration Service.
The Committee takes note of a 2019 (US) report, according to which, although under both civil law and marriage law the
children of single women are entitled to the same rights as those born to married parents, in practice children born to
single mothers or unmarried couples are considered outside of the policy and are subject to the social compensation fee
and the denial of legal documents, such as birth documents and the hukou. The Committee also takes note of a 2018
report of the UK Home Olffice, in which it is stated that many children born to single or unmarried parents had been
denied a household registration document, preventing them from accessing public services, medical treatment and
education. The Committee therefore concludes that the State party failed to duly consider the best interests of the child
when assessing the alleged risk that the author’s children would face of not being registered in the hukou if deported to
China and to take proper safeguards to ensure the child’s well-being upon return, in violation of Art. 3.
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2 Borders and Visas

2.1 Borders and Visas: Adopted Measures

measures sorted in alphabetical order
case law sorted in chronological order

Regulation 2016/1624

Creating a Borders and Coast Guard Agency

* 0J2016 L 251/1

Border and Coast Guard Agency

*  This Regulation repeals: Reg. 2007/2004 and Reg. 1168/2011 (Frontex I) and Reg. 863/2007 (Rapid Interventions
Teams). This Regulation is replaced by Reg. 2019/1896 (Frontex II).

Regulation 562/2006

Borders Code 1

Establishing a Community Code on the rules governing the movement of persons across borders

* 0J2006L 105/1

*  This Regulation is replaced by Reg. 2016/399 Borders Code II.
amd by Reg. 296/2008 (OJ 2008 L 97/60)
amd by Reg. 81/2009 (OJ 2009 L 35/56): On the use of the VIS
amd by Reg. 810/2009 (OJ 2009 L 243/1): Visa Code
amd by Reg. 265/2010 (OJ 2010 L 85/1): On movement of persons with a long-stay visa
amd by Reg. 610/2013 (OJ 2013 L 182/1): On Fundamental Rights
amd by Reg. 1051/2013 (OJ 2013 L 295/1): On specific measures in case of serious deficiencies

CJEU judgments
& CJEU 22 Oct. 2009 C-261/08 Garcia & Cabrera 5+11+13
& CJEU (GC) 22June 2010 C-188/10 Melki & Abdeli 20+21
< CJEU 17 Nov. 2011 C-430/10 Gaydarov
& CJEU 14 June 2012 C-606/10 ANAFE 13+5(4)(a)
& CJEU 19 July 2012 C-278/12 Adil 20+21
& CJEU(GC) 5Sep. 2012 C-355/10 EP/Council (EP)
& CJEU 17 Jan. 2013 C-23/12 Zakaria 13(3)
& CJEU 4 Sep. 2014 C-575/12 Air Baltic 5
& CJEU 4 May 2017 C-17/16 El Dakkak 4(1)
& CJEU 21 June 2017 C-9/16 A 20+21
< CJEU 13 Dec. 2018 C-412/17 Touring Tours a.o. 22+23
& CJEU 6 Oct. 2021 C-35/20 A. / Syyttiji (FI) 20+21(c)

See further: § 2.3
Regulation 2016/399

Borders Code 2

On the rules governing the movement of persons across borders. Codification of all previous amendments of the (Schengen)

Borders Code
* 0J 2016 L 77/1

*  This Regulation replaces Reg. 562/2006 Borders Code I
amd by Reg. 458/2017 (OJ 2017 L 74): on the reinforcement of checks against relevant dBases and ext. borders
amd by Reg. 2225/2017 (OJ 2017 L 327/1): on the use of the EES
amd by Reg 817/2019 (OJ 2019 L 135/27)

CJEU judgments
& CJEU (GC) 19 Mar. 2019 C-444/17 Arib 32
<« CJEU 12 Dec. 2019 C-380/18 E.P. 6(1)(e)
<« CJEU 5Feb. 2020 C-341/18 J. a.o. 11
<« CJEU 30 Apr. 2020 C-584/18 Blue Air 13+2(j)+15
<« CJEU 4 June 2020 C-554/19 F.U. 22+23
< CJEU 4 Mar. 2021 C-193/19 A. / Migrationsverket (SE) 25(1)+6(1)(a)
<« CJEU 10 Mar. 2021 C-949/19 M.A. / Konsul (PL) 21(2)
& CJEU (GC) 26 Apr. 2022 C-368/20 N.W. / Steiermark 25+29
<« CJEU 21 Sep. 2023 C-143/22 ADDE 14
&« CJEU(GC) 5Dec. 2023 C-128/22 NORDIC 1+3+22

See further: § 2.3
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Regulation amending Regulation 2024/1717 Borders Code 3
On the rules governing the movement of persons across borders
*  OJL2024/1717 into force 10 July 2024

* 2021/0428(COD)
*  Amending Borders Code 2 (Reg. 2016/399)

Decision 574/2007 Borders Fund 1
Establishing European External Borders Fund
* 0J2007L 144
*  This Regulation is repealed by Reg. 515/2004 (Borders Fund II)

Regulation 515/2014 Borders Fund 2
Internal Security Fund
* 0J2014 L 150/143
*  This Regulation repeals Decision No 574/2007 (Borders Fund I)

Regulation 2021/1148 Borders Fund 3
Funding programme for borders and visas (2021-2027)
* 0J2021L251/48

Regulation 2024/1352 Data Access
For the purpose of introducing the screening of third-country nationals at the external borders and the access of data

impl. date 12 June 2026

Regulation 2017/2226 EES

Establishing an Entry/Exit System (EES) to register entry and exit data and refusal of entry data of third country nationals
crossing the external borders

* 0J2017L 327/20 impl. date 29 Dec. 2017

Regulation 2018/1240 ETIAS
Establishing a European Travel Information and Authorisation System
*  0J2018 L 236/1
*  Amending Reg. 1077/2011, 515/2014, 2016/399, 2016/1624 and 2017/2226.
amd by Reg. 817/2019 (OJ 2019 L 135/27): Amendment

Regulation 2021/1152 ETIAS access immigration dBases
ETIAS access to immigration databases

* 0J2021L 249/15

Regulation 2021/1151 ETIAS access other info systems
ETIAS access to law enforcement databases

* 0J2021L 249/7

Regulation 2018/1726 EU-LISA
On the European Agency for the Operational Management of large-scale IT systems
*  0J2018 L 295/99
*  Replacing Reg. 1077/2011 (VIS Management Agency)
amd by Reg. 817/2019 (OJ 2019 L 135/27)

Regulation 1052/2013 EUROSUR
Establishing the European Border Surveillance System (Eurosur)
*  0J2013L 295/11 impl. date 26 Nov. 2013
*  This Regulation is repealed by Reg. 2019/1896 (Frontex II)
CJEU judgments
& CJEU(GC) 8Sep. 2015 C-44/14 Spain / EP & Council (ES)
See further: § 2.3
Regulation 2007/2004 Frontex 1

Establishing External Borders Agency

* 0J2004 L 349/1

*  This Regulation is replaced by Reg. 2016/1624 Border and Coast Guard Agency.
In 2019 replaced by Regulation 2019/1896 (Frontex II).
amd by Reg. 863/2007 (OJ 2007 L 199/30): Border guard teams
amd by Reg. 1168/2011 (OJ 2011 L 304/1): Code of Conduct and joint operations
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Regulation 2019/1896 Frontex 2
Frontex 11
*  0J2019L 295/1
*  COM (2018) 631, 12 Sep 2018
*  This Regulation repeals Reg. 1052/2013 (Eurosur) and Reg. 2016/1624 (Border and Coast Guard Agency).

CJEU judgments
« CJEU 7 Apr. 2022 T-282/21 S.S. & S.T. / Frontex 46(4)
« CJEU 6 Sep. 2023 T-600/21 W.S. / Frontex 6+34
« CJEU 28 Nov. 2023 T-600/22 S.T. / Frontex 114(2)
& CJEU 13 Dec. 2023 T-136/22 Hamoudi / Frontex 46(4)
« CJEU 24 Apr. 2024 T-205/22 Naass & Seawatch / Frontex 114(2)
« CJEU 11 Oct. 2024 C-62/24 S.T. / Frontex 114(2)
New = CJEU 18 Dec. 2025 C-679/23 W.S. / Frontex 6+34
New =  CJEU (GC) 18 Dec. 2025 C-136/24 Hamoudi / Frontex 46(4)
CJEU pending cases
« CJEU (pending) T-511/24 F.M. / Frontex 46(4)
See further: § 2.3
Regulation 2021/1148 Integrated Border Management Fund
Financial Support for Border Management and Visa Policy
* 0J2021L251/48
Regulation 1931/2006 Local Border traffic
Local border traffic within enlarged EU at external borders of EU
* 0J2006 L 405/1 impl. date 19 Jan. 2007
amd by Cor. 1931/2006 (OJ 2006 L 029): Corrigendum
amd by Reg. 1342/2011 (OJ 2011 L 347/41): On definition of border area
CJEU judgments
<« CJEU 21 Mar. 2013 C-254/11 Shomodi 2(a)+3(3)
See further: § 2.3
Regulation 656/2014 Maritime Surveillance
Rules for the surveillance of the external sea borders in the context of operational cooperation coordinated by Frontex
* 0J2014 L 189/93 impl. date 17 July 2014
Directive 2004/82 Passenger Data
On the obligation of carriers to communicate passenger data
* 0J2004 L261/24 impl. date 5 Sep. 2006 UK opt in
Regulation 2252/2004 Passports
On standards for security features and biometrics in passports and travel documents
* 0J2004 L 385/1 impl. date 18 Jan. 2005
amd by Reg. 444/2009 (OJ 2009 L 142/1): on biometric identifiers
CJEU judgments
<« CJEU 17 Oct. 2013 C-291/12 Schwarz 1(2)
<« CJEU 13 Feb. 2014 C-139/13 Com. / Belgium (Com) 6
<« CJEU 20Oct. 2014 C-101/13 U.
<« CJEU 16 Apr. 2015 C-446/12 Willems a.o. 43)
See further: § 2.3
Directive 2009/16 Port State Control
Port State Control
* 0J2009L 131 impl. date 17 May 2009
amd by Dir. 2110/2017 (OJ 2017 L 315): inspections
CJEU judgments
& CJEU(GC) 1 Aug. 2022 C-14/21 Sea Watch 11+13+19
See further: § 2.3
Recommendation 761/2005 Researchers

On uniform short-stay visas for researchers from third countries
*  0J2005L 289/23
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Convention Schengen Acquis
Implementing the Schengen Agreement of 14 June 1985
* 0J2000L 239

CJEU judgments
& CJEU 16 Jan. 2018 C-240/17 E. 25(1)+25(2)
See further: § 2.3
Regulation 1053/2013 Schengen Evaluation

Schengen Evaluation
* 0J2013L 29527

Regulation 2024/1356 Screening Reg.
On screening of third country nationals at the external borders.
* 0J2024L impl. date 12 June 2026

*  amending Reg. 767/2008; 2017/2226; 2018/1240; 2019/817
Agreement between EP and Council on 20 December 2023.

Regulation 1987/2006 SIS 2
Establishing 2nd generation Schengen Information System
* 0J2006L 381/4 impl. date 17 Jan. 2007

*  Replacing:
Reg. 378/2004 (OJ 2004 L 64)
Reg. 871/2004 (OJ 2004 L 162/29)
Reg. 2424/2001 (OJ 2001 L 328/4)
Reg. 1988/2006 (OJ 2006 L 411/1)
Ending validity of:
Dec. 2001/886; 2005/451; 2005/728; 2006/628
amd by Reg. 1988/2006 (OJ 2006 L 411/1): on extending funding of SIS 11
amd by Reg. 1726/2018 (OJ 2018 L 295/99): establishing agency (EU-LISA)

Council Decision 2016/268 SIS 2 Access
List of competent authorities which are authorised to search directly the data contained in the 2nd generation SIS
* 0J2016 C268/1

Council Decision 2016/1209 SIS 2 Manual
On the SIRENE Manual and other implementing measures for SIS 11
* 0J2016 L 203/35

Regulation 2018/1861 SIS 3 usage on borders
On the use of SIS for the return of illegally staying third-country nationals
* 0J2018L312/14
*  Amending the Schengen Convention and repealing Reg. 1987/2006
amd by Reg. 817/2019 (OJ 2019 L 135/27)

CJEU pending cases
¢ CJEU (pending) C-469/25 Henssen 24(2)
See further: § 2.3

Regulation 2018/1860 SIS 3 usage on returns
On the use of SIS for the return of illegally staying third-country nationals
*  QJ2018 L 312/1

Council Decision 2017/818 Temporary Internal Border Control

Setting out a Recommendation for prolonging temporary internal border control in exceptional circumstances putting the
overall functioning of the Schengen area at risk

* 0J2017L 122/73

Decision 565/2014 Transit Bulgaria a.o. countries
Transit through Bulgaria, Croatia, Cyprus and Romania
* 0J2014L 157/23
*  Repealing Dec. 895/2006 and Dec. 582/2008 (OJ 2008 L 161/30)

Regulation 693/2003 Transit Documents
Establishing a specific Facilitated Transit Document (FTD) and a Facilitated Rail Transit Document (FRTD)
* 0J2003L99/8
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Regulation 694/2003 Transit Documents Format
Format for Facilitated Transit Documents (FTD) and Facilitated Rail Transit Documents (FRTD)

* 0J2003 L99/15

Decision 896/2006 Transit Switzerland
Transit through Switzerland and Liechtenstein
*  0J2006 L 167/8
amd by Dec 586/2008 (OJ 2008 L 162/27)

CJEU judgments
<« CJEU 2 Apr. 2009 C-139/08 Kqiku 142
See further: § 2.3
Decision 1105/2011 Travel Documents
On the list of travel documents which entitle the holder to cross the external borders
* 0J2011L287/9 impl. date 25 Nov. 2011
Decision 512/2004 VIS

Establishing Visa Information System (VIS)
* 0J2004L213/5

Council Decision 2008/633 VIS Access
Access for consultation of the Visa Information System (VIS) by designated authorities of Member States and Europol
*  0J2008 L 218/129

Regulation 1077/2011 VIS Management Agency
Establishing an Agency to manage VIS, SIS & Eurodac
* 0J2011L 286/1
*  Repealed and replaced by Reg. 2018/1726 (EU-LISA)

Regulation 767/2008 VIS Start
Establishing Visa Information System (VIS) and the exchange of data between MS
*  0J2008 L 218/60
*  Third-pillar VIS Decision (OJ 2008 L 218/129)
amd by Reg. 817/2019 (OJ 2019 L 135/27): Amendment

Regulation 2021/1133 VISA and EURODAC access
Amending Reg. access to Visa Information System
* 0J2021 L 248/1
*  Amending reg. 603/2013, 2016/794,2019/816,2019/818

Regulation 810/2009 Visa Code
Establishing a Community Code on Visas
* 0J2009 L 243/1 impl. date 5 Apr. 2010

amd by Reg. 154/2012 (OJ 2012 L 58/3): On the relation with the Schengen acquis
amd by Reg. 1155/2019 (OJ 2019 L 188/55)

CJEU judgments
<« CJEU 10 Apr. 2012 C-83/12 Vo 21+34
& CJEU (GC) 19 Dec. 2013 C-84/12 Koushkaki 23(4)+32(1)
<« CJEU 4 Sep. 2014 C-575/12 Air Baltic 24(1)+34
<« CJEU 7 Mar. 2017 C-638/16 X &X 25(1)(a)
<« CJEU 13 Dec. 2017 C-403/16 El Hassani 32
<« CJEU 29 July 2019 C-680/17 Vethanayagam 8(4)+32(3)
& CJEU (GC) 24 Nov. 2020 C-225/19 R.N.N.S. /BuZa (NL) 32

See further: § 2.3

Regulation 2019/1155 Visa Code ext.

Extending the Visa Code
* 0J2019L 188/1 impl. date 20 June 2019
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Requlation 1683/95 Visa Format

Uniform format for visas

*  0J1995L 164/1 UK opt in
amd by Reg. 334/2002 (OJ 2002 L 53/7)
amd by Reg. 856/2008 (OJ 2008 L 235/1)
amd by Reg. 517/2013 (OJ 2013 L1584cession of Croatia
amd by Reg. 610/2013 (OJ 2013 L 182/1)
amd by Reg. 1370/2017 (OJ 2017 L 198/24)
Regulation 539/2001 Visa List 1
Listing the third countries whose nationals must be in possession of visas
* 0J2001L811
*  This Regulation is replaced by Regulation 2018/1806 Visa List 11
Regulation 2018/1806 Visa List 2
Listing the third countries whose nationals must be in possession of visas
* 0J 2018 L 303/39
*  This Regulation replaces Regulation 539/2001 Visa List |
amd by Reg. 592/2019 (OJ 2019 L 103IMisas Waver for UK in the context of Brexit
amd by Reg. 850/2023 (OJ 2023 L 110Xikxas Waver for Kosovo
Requlation 333/2002 Visa Stickers
Uniform format for forms for affixing the visa
* 0J 2002 L 53/4 UK optin
ECHR Anti-torture
European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols
art. 3 Prohibition of Torture, Degrading Treatment
art. 2 Prot 4 Right to Passport
* ETS 005 impl. date 31 Aug. 1954
ECtHR Judgments
! ECtHR 28 Feb. 2012 11463/09 Samaras v GR 3
! ECtHR 23July 2013 55352/12 Aden Ahmed v MT 3
! ECtHR 19 Dec. 2013 53608/11 B.M.v GR 3+13
! ECtHR 20 Dec. 2016 19356/07 Shioshvili a.o. v RU 3+13
! ECtHR 4 Dec. 2018 43639/12 Khanh v CY 3
! ECtHR 25June 2020 9347/14 Moustahi v FR 3
! ECtHR 2 Mar. 2021 36037/17 R.R.a.0.vHU 3+5(1)
! ECtHR 11 Mar. 2021 6865/19 Feilazo v MT 3+5(1)
! ECtHR (GC) 21 Sep. 2022 20863/21 McCallum v IT 3
! ECtHR 6 Oct. 2022 37610/18 Liuv PL 3+5(1)
! ECtHR (GC) 3 Nov. 2022 22854/20 Sanchez-Sanchez v UK 3
! ECtHR 20ct. 2012 14743/11 Abdulkhakov v RU 3
! ECtHR 13 Dec. 2012 39630/09 El-Masri v MK 3+5
! ECtHR 23 Feb. 2016 44883/09 Nasr & Ghali v IT 3+5+8+13
! ECtHR 25June 2020 9347/14 Moustahi v FR 5+2 Prot 4
! ECtHR 16 Jan. 2024 6383/17 al-Hawsai v LT 3+5+6+8+13+1 (Prot. 6)
! ECtHR 25 Apr. 2024 14606/20 Muhamad v GR 3
! ECtHR 29 Apr. 2025 6338/16 Mansouri v IT 5+3+13

See further: § 2.3

2.2 Borders and Visas: Proposed Measures

Regulation amending Regulation 539/2001
Visa List amendment

*  COM (2016) 279, 4 May 2016

*  2016/0141(COD)

* Preparatory phase in Parliament

Visa Waiver Turkey
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2.3 Borders and Visas: Jurisprudence case law sorted in alphabetical orc

2.3.1 CJEU Judgments on Borders and Visas

! CJEU 21 June 2017, C-9/ A. EU:C:2017:48

* interpr. of Reg. 562/2006 Borders Code 1: Art. 20+:
ref. from Amtsgericht Kehl, Germany, 7 Jan. 2016

* Art. 20 and 21 mustbeinterpretedas precludingnationallegislation,which conferson the police authoritiesof a MS the

power to checkthe identity of any person,within an area of 30 kilometresfrom that MSOdand border with other
Schengeistateswith a viewto preventingor terminatingunlawfulentryinto or residencen theterritory of that Membel
Stateor preventingcertain criminal offencesvhichunderminethe securityof the border, irrespectiveof the behaviourof
the personconcernedand of the existenceof specific circumstancesyunlessthat legislation lays down the necessar
frameworkfor that power ensuringthat the practical exerciseof it cannothave an effectequivalentto that of border
checks, which is for the referring court to verify.
Also,Art. 20 and 21 mustbe interpretedas not precludingnationallegislation,which permitsthe police authoritiesof the
MS to carry out, on board trains and on the premisesof the railways of that MS, identity or border crossingdocumen
checkson any person,and briefly to stop and questionany personfor that purpose,if those checksare basedon
knowledgeof the situation or border police experience provided that the exerciseof those checksis subjectunder
national law to detailedrules and limitations determiningthe intensity,frequencyand selectivityof the checkswhichis
for the referring court to verify.

! CJEU 4 Mar. 2021, C-193/. A. / Migrationsverket (SE) EU:C:2020:59.
AG 16 July 202! EU:C:2021:16
* interpr. of Reg. 2016/399 Borders Code 2: Art. 25(1)+6(1)

ref. from Administrative Court for Immigration Matters, Sweden, 27 Feb. 20:

* Art. 25(1) BordersCodemustbe interpretedas not precludinglegislationof a MS which permitsthe issue,extensioror
renewalof a residencepermitfor the purposesof family reunification,requestedrom within the territory of thatMShby a
third-country national who is the subjectof an alert in the Schengerinformation Systenfor the purposesof refusing
entryin the Schengerarea and whoseidentity hasnot beenable to be establishedy meansof a valid travel document
only wheretheinterestsof the MSwhichissuedthe alert and which hasfirst beenconsultechavebeentakeninto accoun
andwherethe residencepermitis issued extendedr renewedonly for Osubstantiveasons@ithin the meaningof that
provision. The BordersCodemustbe interpretedas meaningthat it doesnot apply to a third-countrynationalwhois in
such a situation.

! CJEU 6 Oct. 2021, C-35/: A. | SyyttSjS (FI) EU:C:2021:45
AG 3 June 202 EU:C:2021:81
* interpr. of Reg. 562/2006 Borders Code 1: Art. 20+21i

ref. from Korkein Oikeus, Finland, 21 Jan. 2020

* Ontheissuewhethera domestimbligationto carry a passportis consistentwith Union law. Finland imposeddaily fines
for crossingthe Finnish borderwithoutcarrying a valid travel documentBC Il (2016/399)wasnot yetapplicableat the
material time.

TheBC mustbeinterpretedas not precludingnationallegislationby whicha MemberStateobligesits nationals,on pain
of criminal penaltiesto carry a valid identity card or passportwhentravelingto anotherMemberState However a fine
of 20% of the offenderOset monthlyincome,is not proportionateto the seriousnessf the offensewhich is of a minor

nature.
! CJEU 21 Sep. 2023, C-143/ ADDE EU:C:2023:27
AG 30 Mar. 202 EU:C:2023:68
* interpr. of Reg. 2016/399 Borders Code 2: Art. .

ref. from Conseil dOftat, France, 24 Sep. 2022

* On the issueof the temporaryreintroductionof border controlsat internal borders. The CJEU ruled that: the Schenge
Border Codemustbe interpretedas meaningthat, wherea MS hasreintroducedcontrolsat its internal borders,it may
adopt,in respectof a TCNwho presenthimselfor herselfat an authorisedoborder crossingpoint situatedoniits territory
andwheresuchcontrolsare carried out, a decisionrefusingentry, by virtue of an applicationmutatismutandisof Art. 14
of that regulation, providedthat the commonstandardsand proceduredaid downin that directive are appliedto that
national with a view to his or her removal.
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CJEU 19 July 2012, C-278/. Adil EU:C:2012:50

interpr. of Reg. 562/2006 Borders Code 1: Art. 20+
ref. from Raad van State, Netherlands, 4 June 2012

The SchengeBordersCodemustbe interpretedas not precludingnational legislation,suchasthat at issuein the main
proceedingswhich enablesofficials responsibldor border surveillanceand the monitoringof foreign nationalsto carry
outchecksjn a geographicarea 20 kilometresfrom theland borderbetweera MSandthe Statepartiesto the CISA,with
a view to establishingwhetherthe personsstoppedsatisfythe requirementdor lawful residenceapplicablein the MS
concerned,when those checksare basedon general information and experienceregarding the illegal residenceof
personsat the placeswherethe checksare to be made whentheymayalso be carried out to a limited extentin order to
obtain suchgeneralinformationand experience-basedatain that regard, and whenthe carrying out of thosecheckss
subject to certain limitations concerning, inter alia, their intensity and frequency.

CJEU 4 Sep. 2014, C-575/ Air Baltic EU:C:2014:34
AG 21 May 201. EU:C:2014:215
interpr. of Reg. 562/2006 Borders Code 1: Art.

ref. from Administraly" apgabaltiesa, Latvia, 7 Dec. 2012
The Borders Codeprecludesnational legislation, which makesthe entry of TCNsto the territory of the MS concernec

subjectto the conditionthat, at the border check,the valid visa presentednustnecessarilybe affixed to a valid travel
document.

CJEU 4 Sep. 2014, C-575/ Air Baltic EU:C:2014:34
AG 21 May 201 EU:C:2014:215
interpr. of Reg. 810/2009 Visa Code: Art. 24(1)+:

ref. from Administralv" apgabaltiesa, Latvia, 7 Dec. 2012

The cancellationof a travel documenty an authority of a third country doesnot meanthat the uniform visa affixedto
that document is automatically invalidated.

CJEU 14 June 2012, C-606 ANAFE EU:C:2011:78
AG 29 Nov. 201 EU:C:2012:34
interpr. of Reg. 562/2006 Borders Code 1: Art. 13+5(4)

ref. from Conseil dOEtat, France, 22 Dec. 2010

annulment of national legislation on visa

Article 5(4)(a) mustbeinterpretedas meaninghat a MSwhichissuego a TCNa re-entryvisawithin the meaningof that
provision cannot limit entry into the Schengen area solely to points of entry to its national territory.

The principles of legal certainty and protectionof legitimate expectationglid not require the provision of transitional
measuredor the benefitof TCNswho had left the territory of a MS whenthey were holders of temporaryresidenct
permitsissuedpendingexaminatiorof a first applicationfor a residencepermitor an applicationfor asylumandwantec
to return to that territory (after the entry into force of this Regulation)

CJEU (GC) 19 Mar. 2019, C-444/ Arib EU:C:2018:83
AG 17 Oct. 201! EU:C:2019:22
interpr. of Reg. 2016/399 Borders Code 2: Art. {

ref. from Cour de Cassation, France, 21 July 2017

Art. 2(2)(a) of Directive 2008/115read in conjunctionwith Art. 32 of Regulation2016/399mustbe interpretedas not
applyingto the situationof an illegally stayingthird-countrynationalwhowasapprehendedh the immediatevicinity of
an internal border of a MemberState,evenwherethat MemberStatehas reintroducedborder control at that border,
pursuantto Article 25 of the regulation, on accountof a seriousthreat to public policy or internal securityin that
Member State.

CJEU 30 Apr. 2020, C-584/: Blue Air EU:C:2019:100
AG 21 Nov. 201 EU:C:2020:32
interpr. of Reg. 2016/399 Borders Code 2: Art. 13+2(j)+

ref. from Eparchiako Dikastirio Larnakas, Cyprus, 19 Sep. 2018
AG: 21 Nov. 2019

Art. 13 should be interpreted as precluding an air carrier (relying on the refusal of the authorities of the MS of
destinationto granta TCN accesdo that State)to refuseboardingwithoutthis refusalof entryis laid downin a reasonet
written decision of which the third-country national has been notified in advance.

Art. 2(j) shouldbe interpretedas meaningthat a refusal by an air carrier to board a passengedue to the allegec
inadequacyof his travel documentsloesnot automaticallydeprivethe passengenf the protectionprovidedfor in that
Regulation.Indeed,when that passengedisputesthat deniedboarding, it is for the competenfudicial authority to
assesstakinginto accountthe circumstancef the case whetherthat refusalis basedon reasonableggroundsunderthat
provision.

Art. 15 is to be interpretedas precludinga clauseapplicableto passengersn the pre-publishedgeneraltermsand
conditionsfor the operationor provisionof servicesof an air carrier thatlimit or excludethe liability of that air carrier
whena passengeis refusedaccesdo a flight basedon the allegedinadequacyof his travel documentstherebydepriving
that passenger of any right to compensation.
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! CJEU 4 Oct. 2006, C-241/ Bot EU:C:2006:27
AG 27 Apr. 200¢ EU:C:2006:63
* interpr. of Schengen Agreement: Art. 20

ref. from Conseil dOEtat, France, 9 May 2005

* Thisprovisionallows TCNsnot subjectto a visarequiremento stayin the Schengerreafor a maximunperiod of three
months during successive periods of six months, provided that each of those periods commences with a Ofirst «

! CJEU 13 Feb. 2014, C-139/ Com. / Belgium (Com) EU:C:2014:8

N violation of Reg. 2252/2004 Passports: Art.
ref. from European Commission, EU, 19 Mar. 2013

* Failure to implement biometric passports containing digital fingerprints within the prescribed periods.

! CJEU 18 Jan. 2005, C-257, Com. / Council (Com) EU:C:2004:22
AG 27 Apr. 200« EU:C:2005:2!

* validity of Reg. 789/2001 Visa Applications: Ar

ref. from Commission, EC, 3 July 2001
* challenge to Regs. 789/2001 and 790/2001

* TheCouncilimplementingpowerswith regardto certaindetailedprovisionsand practical proceduredor examiningvisa
applications and border checks and surveillance is upheld.

! CJEU (GC) 16 July 2015, C-88/ Com. / EP (Com) EU:C:2015:30
AG 7 May 201! EU:C:2015:49
* validity of Reg. 539/2001 Visa List I: Art.

ref. from European Commission, EU, 21 Feb. 2014

* The Commissiorhad requestedan annullmentof an amendmenbf the visa list by Regulation1289/2013.The Court
dismisses the action.

! CJEU 16 Jan. 2018, C-240; E. EU:C:2017:96
AG 13 Dec. 201 EU:C:2018:¢
* interpr. of Schengen Acquis: Art. 25(1)+25

ref. from Korkein hallinto-oikeus, Finland, 10 May 2017

* Art 25(1) mustbe interpretedas meaningthat it is opento the ContractingStatewhichintendsto issuea return decisior
accompaniedy a ban on entry and stayin the Schengerreato a TCN who holdsa valid residencepermitissuedby
anotherContractingStateto initiate the consultationprocedurelaid downin that provisionevenbeforethe issueof the
return decision. That procedure must, in any event, be initiated as soon as such a decision has been issued.
Art 25(2) mustbe interpretedas meaningthat it doesnot precludethe return decisionaccompanieddy an entry ban
issuedby a ContractingStateto a TCNwhois the holder of a valid residencepermitissuedby anotherContractingState
beingenforcedeventhoughthe consultationprocedurelaid downin that provisionis ongoing,if that TCNis regardedby
the Contracting State issuing the alert as representing a threat to public order or national security.

! CJEU 12 Dec. 2019, C-380/ E.P. EU:C:2019:60
AG 11 July 201! EU:C:2019:107
* interpr. of Reg. 2016/399 Borders Code 2: Art. 6(1)(

ref. from Raad van State, Netherlands, 11 June 2018

* Art 6(1)(e)mustbe interpretedas not precludinga national practice underwhich the competentwuthoritiesmayissuea
return decisionto a TCN not subjectto a visarequirementwhois presenton theterritory of the MSsfor a shortstay,on
the basisof the fact that that national is consideredto be a threat to public policy becausehe or sheis suspectedf
having committeda criminal offence,providedthat that practice is applicable only if: (1) the offenceis sufficiently
serious,in the light of its nature and of the punishmenwhich may be imposed,to justify that nationalOstay on the
territory of the MemberStatesbeing broughtto an immediateend, and (2) thoseauthoritieshave consistentpbjective
and specific evidence to support their suspicions, matters which are for the referring court to establish.

! CJEU 4 May 2017, C-17/: El Dakkak EU:C:2016:100
AG 21 Dec. 201 EU:C:2017:34
* interpr. of Reg. 562/2006 Borders Code 1: Art. 4(

ref. from Cour de Cassation, France, 12 Jan. 2016

* The conceptof crossingan external border of the Union is defineddifferently in the OCastRegulation1889/2005
compared to the Borders Code.

! CJEU 13 Dec. 2017, C-403/ El Hassani EU:C:2017:65
AG 7 Sep. 201 EU:C:2017:96
* interpr. of Reg. 810/2009 Visa Code: Art. 3

ref. from Naczelny &1 Administracyjny, Poland, 19 July 2016

* Article 32(3) mustbe interpretedas meaningthat it requiresMemberStatesto providefor an appealprocedureagainst
decisionsrefusing visas, the procedural rules for which are a matter for the legal order of each Member Statein
accordancewith the principles of equivalenceand effectivenessThoseproceedingsmust, at a certain stage of the
proceedings, guarantee a judicial appeal.

NEMIS 2025/4 (Dec.) Newsletter on European Migration Issues B for Jut 47




New

NEMIS 2025/4 —

2.3.1: Borders and Visas: Jurispruden¢giEU Judgments

CJEU (GC) 5 Sep. 2012, C-355, EP / Council (EP) EU:C:2012:20
AG 17 Apr. 201: EU:C:2012:51
violation of Reg. 562/2006 Borders Code 1: Al

ref. from European Parliament, EU, 14 July 2010

annulment of measure supplementing Borders Code

TheCJEU decidedto annul Council Decision2010/2520f 26 April 2010supplementinghe BordersCodeasregardsthe
surveillanceof the seaexternalbordersin the contextof operationalcooperationcoordinatedby the EuropeanAgency
for the Managemenbf OperationalCooperationat the External Bordersof the MemberStatesof the EuropeanUnion.
Accordingto the Court, this decisioncontainsessentialelementsf the surveillanceof the seaexternalbordersof the
MemberStateswhich go beyondthe scopeof the additional measureswithin the meaningof Art. 12(5) of the Borders
Code.Asonly the EuropeanUnion legislaturewasentitledto adoptsucha decision this could not havebeendecidedby
comitology.Furthermorethe Court ruled that the effectsof decision2010/252maintainuntil the entryinto force of new
rules within a reasonable time.

CJEU (GC) 5 Sep. 2023, C-137, EP / European Com. EU:C:2022:98
AG 15 Dec. 202 EU:C:2023:62
Reg. 2018/1806 Visa List II: Art. 7

Action brought by EP on 4 Mar. 2021

The EuropeanParliamentasksthe Court to find that, by not adoptinga delegatedact, as providedfor in Art. 7(f) Visa
List Il (Reg.2018/1806),the European Commissionhas failed to fulfill its obligations under the TFEU. The AG
concludeghat the action broughtby Parliamentis inadmissible The CJEU ruled that the Commissiortookinto accoun
the three criteria setout in Art. 7(1)(d) Reg.2018/1806before reaching the conclusionthat it would not adopt the
delegated act requested. Therefore, the Commission did not exceed the discretion.

CJEU 4 June 2020, C-554/ F.U. EU:C:2020:43
interpr. of Reg. 2016/399 Borders Code 2: Art. 22+
ref. from Staatsanwaltschaft Offenburg, Germany, 18 July 2019

Artt. 22 and 23 mustbeinterpretedas not opposingnationallegislationwhich conferson the police authoritiesof the MS
concernedhe powerto checktheidentity of any personin an areaof 30 kilometresfrom the land border of that MS with
other SchengerStates,with the aim of preventingor stoppingillegal entry or stay on the territory of that MS or of
preventingcertain offenceswhich jeopardiseborder security,regardlessof the behaviourof the personconcernedand
the existencef specialcircumstancegprovidedthat this competencappearsto be framedby sufficientlydetaileddetails
and limitations as to the intensity,frequencyand selectivityof the checkscarried out, thus ensuringthat the practical
exerciseof the said competenceannothave an effectequivalentto that of border checkswhich however,is for the
referring court to verify.

CJEU 22 Oct. 2009, C-261/ Garcia & Cabrera EU:C:2009:20
AG 19 May 200 EU:C:2009:64
interpr. of Reg. 562/2006 Borders Code 1: Art. 5+11+

ref. from Tribunal Superior de Justicia de Murcia, Spain, 19 June 2008

joined cases: C-261/08 + C-348/08

Articles 6b and 23 mustbe interpretedas meaningthat wherea TCN is unlawfully presenton the territory of a MS
becauséhe or shedoesnot fulfil, or no longer fulfils, the conditionsof duration of stayapplicablethere,that MSis not
obliged to adopt a decision to expel that person.

CJEU 17 Nov. 2011, C-430/: Gaydarov EU:C:2011:74
interpr. of Reg. 562/2006 Borders Code 1: Al
ref. from Administrativen sad Sofia-grad, Bulgaria, 2 Sep. 2010

Reg.doesnot precludenational legislation that permitsthe restriction of the right of a national of a MS to travel to
anotherMS in particular on the groundthat he hasbeenconvictedof a criminal offenceof narcotic drug trafficking in
another State, provided that (i) the personalconductof that national constitutesa genuine,presentand sufficiently
seriousthreataffectingoneof the fundamentainterestsof society (ii) therestrictivemeasureenvisageds appropriateto
ensurethe achievemenof the objectiveit pursuesand doesnot go beyondwhatis necessaryto attain it and (iii) that
measurds subjectto effectivgudicial reviewpermittinga determinatiorof its legality asregardsmattersof fact andlaw
in the light of the requirements of European Union law.

CJEU 13 Dec. 2023, T-136/ Hamoudi / Frontex EU:T:2023:82.
interpr. of Reg. 2019/1896 Frontex 2: Art. 46(4
Accordingto the GeneralCourt Frontexhasno (non-contractual)iability regardingcertaindamagelt followsfrom all
of the considerationghat the applicanthasnot demonstratedhe actual damagehe allegesand, therefore the condition
relating to actual damage has clearly not been satisfied.

CJEU (GC) 18 Dec. 2025, C-136 Hamoudi / Frontex EU:C:2025:25
AG 10 Apr. 202! EU:C:2025:97
interpr. of Reg. 2019/1896 Frontex 2: Art. 46(¢
Appeal to T-136/22 on 13 Dec. 2023
TheCJEUruled thatthe GeneralCourt hasnot properly investigatedhe disputefor the purposeof establishingwhethel
the conditionsfor the non-contractualiability of Frontexare satisfied the stateof the proceedingsioesnot permitfinal
judgmentto be given. Thecasemust,accordingly,be referredbackto the GeneralCourt for it to rule on the appellantC
action.
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! CJEU 5 Feb. 2020, C-341/ J. a.o. EU:C:2019:88
AG 17 Oct. 201! EU:C:2020:7!
* interpr. of Reg. 2016/399 Borders Code 2: Art. .

ref. from Raad van State, Netherlands, 24 May 2018

* Article 11(1) mustbe interpretedas meaningthat, whena seamarnwhois a TCN signson with a shipin long-term
mooringin a seaport of a Stateforming part of the Schengermrea, for the purposeof working on board, beforeleaving
that port on that ship, an exit slampmust,whereprovidedfor by that code,be affixedto that seamanGgavel document
not at the time of his signingon, but whenthe masterof that ship notifiesthe competennational authoritiesof the shipQ
imminent departure.

! CJEU (GC) 19 Dec. 2013, C-84/ Koushkaki EU:C:2013:23
AG 11 Apr. 201! EU:C:2013:86
* interpr. of Reg. 810/2009 Visa Code: Art. 23(4)+32(

ref. from Verwaltungsgericht Berlin, Germany, 17 Feb. 2012

* Art. 23(4),32(1) and 35(6) mustbe interpretedas meaningthat the competenauthoritiesof a MS cannotrefusea visato
an applicantunlessone of the groundsfor refusalof a visalistedin thoseprovisionscan be appliedto that applicant.In
the examination®f thoseconditionsand the relevantfacts,authoritieshavea wide discretion. The obligation to issuea
uniformvisais subjectto the conditionthat thereis no reasonabledoubtthat the applicantintendsto leavethe territory
of the Member States before the expiry of the visa applied for.

! CJEU 2 Apr. 2009, C-139/( Kaiku EU:C:2009:23

* interpr. of Dec. 896/2006 Transit Switzerland: Art. 14
ref. from Oberlandesgericht Karlsruhe, Germany, 7 Apr. 2008

* Residencepermitsissuedby the SwissConfederationor the Principality of Liechtensteinto TCNs subjectto a visa

requirement, are considered to be equivalent to a transit visa only.

! CJEU 10 Mar. 2021, C-949/. M.A. / Konsul (PL) EU:C:2021:18
* interpr. of Reg. 2016/399 Borders Code 2: Art. 21(
ref. from Naczelny Bl Administracyjny, Poland, 31 Dec. 2019 Charter Fundamental Rights: Art.

* On the issueof an effectiveremedy(art 47 Charter) againstthe refusalof issuinga visa. Art. 21(2a)BordersCodemust
be interpreted as not being applicable to a national of a third State who has been refused a long-stay visa.
EU law, in particular Art. 34(5) of Dir. 2016/801(researchand students)read in the light of Art. 47 Charter mustbe
interpretedas meaningthat it requiresthe MSsto providefor an appealprocedureagainstdecisionsrefusinga visafor
the purposeof studieswithin the meaningof that directive,the proceduralrules of which are a matterfor thelegal order
of eachMS, in conformitywith the principles of equivalenceand effectivenessand that proceduremust,at a certain
stage,guaranteea judicial appeal.lt is for the referring court to establishwhetherthe applicationfor a national long-
term visa for the purpose of studies that is at issue in the main proceedings falls within the scope of that directiv

! CJEU (GC) 22 June 2010, C-188 Melki & Abdeli EU:C:2010:31
AG 7 June 201 EU:C:2010:36
* interpr. of Reg. 562/2006 Borders Code 1: Art. 20+

ref. from Cour de Cassation , France, 16 Apr. 2010

* joined cases: C-188/10 + C-189/10

* TheFrenchOstomnd search@aw, which allowedfor controlsbehindtheinternal border, is in violation of article 20 and
21 of the Borderscode,dueto thelack of requiremenf Obehaviouand of specificcircumstancesiving rise to a risk of
breach of public orderO. According to the Court, controls may not have an effect equivalent to border checks.

! CJEU (GC) 26 Apr. 2022, C-368/ N.W. / Steiermark EU:C:2021:82
AG 6 Oct. 202, EU:C:2022:29
* interpr. of Reg. 2016/399 Borders Code 2: Art. 25+

ref. from Landesverwaltungsgericht Steiermark, Austria, 5 Aug. 2020

* joined cases: C-368/20 + C-369/20

* Art. 25(4) mustbe interpretedas precludingborder control at internal bordersfrom beingtemporarilyreintroducedby a
MS on the basisof Art. 25+27 of that wherethe duration of its reintroductionexceed$he maximumtotal duration of six
months, set in Art. 25(4), and no new threat exists that would justify applying afresh the periods provided for in .
Art. 25(4) mustbe interpretedas precludingnationallegislationby whicha MS obligesa person,on pain of a penalty,to
presenta passportor identity card on enteringthe territory of that MSvia an internal border, whenthe reintroductionof
the internal border control in relation to which that obligation is imposed is contrary to that provision.

! CJEU 24 Apr. 2024, T-205/: Naass & Seawatch / Frontex
* interpr. of Reg. 2019/1896 Frontex 2: Art. 114(Z

N The CJEU considerghat Frontexwasright to takethe viewthat, in accordancewith case-lawm(T-597/21,Basaglig, the
partial disclosureof the documentsequestedepresentedh disproportionateadministrativeburdenin the presentcase
It follows that, first, the action againstthe contestedlecisionmustbe upheldin part in sofar asit refusedaccesdo Oal
picturesand videosrelatedto the aerial operationin the Central MediterraneanSeaon 30 July 2021(and, secondthe
action must be dismissed as to the remainder.

NEMIS 2025/4 (Dec.) Newsletter on European Migration Issues B for Jut 49




NEMIS 2025/4 —

2.3.1: Borders and Visas: Jurispruden¢giEU Judgments

CJEU (GC) 5 Dec. 2023, C-128/ NORDIC EU:C:2023:64
AG 7 Sep. 202 EU:C:2023:95
interpr. of Reg. 2016/399 Borders Code 2: Art. 1+3+:

ref. from Rechtbank eerste aanleg Brussel, Belgium, 7 Feb. 2022

On the issueof entry bans during the COVID pandemic.The AG concludesthat Art. 25(1) Borders Code mustbe
interpretedas meaningthat it doesnot preclude,in principle, a MS from temporarily reintroducingborder control at
internal bordersin responseo a pandemicprovidedthat it is severeenoughto be characterisedas a Oseriouthreat to
public policy®© within the meaning of that provision and that all the conditions set out therein are fulfilled.

First, the GCrulesin line with the AG that Art. 27 and 29 of the CitizensDirective mustbe interpretedas not precluding
legislation of generalapplication of a MS which, on public health groundsconnectedwith combatingthe COVID-19
pandemic;

() prohibits Union citizensand their family memberswhatevertheir nationality, from engagingin non-essentiatravel
from that MS to other MSs classifiedby it as high-risk zoneson the basis of the restrictive health measuresor the
epidemiological situation in those other MSs, and

(i) requiresUnion citizenswho are not nationalsof that MS to undergoscreeningestsandto observequarantinewher
enteringtheterritory of that MS from oneof thoseother MSs,providedthat that nationallegislationcomplieswith all the
conditionsand safeguardseferredto in Art. 30to 32 of that directive,the fundamentatights and principlesenshrinedn
the Charter, in particular the principle of the prohibition of discrimination and the principle of proportionality.
Secondlythe GC rules that Art. 22, 23 and 25 of SchengerBorders Code must be interpreted as not precluding
legislationof a MSwhich,on public healthgroundsconnectedvith combatingthe COVID-19pandemicprohibits,under
the control of the competenauthoritiesand on pain of a penalty,the crossingof theinternal bordersof that MSin order
to engagen non-essentialravel from or to Statedn the Schengemreaclassifiedas high-risk zonesprovidedthat those
control measuredall within the exerciseof police powerswhich is not to have an effectequivalentto border checks
within the meaningof Art. 23(a) of that code, or that, where those measuresconstituteborder controls at internal
borders, that MS has complied with the conditions referred to in Art. 25 to 28 of that code for the temporary
reintroductionof suchcontrols,giventhat the threat posedby sucha pandemiccorrespondgo a seriousthreatto public
policy or internal security within the meaning of Art. 25(1) of that code.

CJEU (GC) 24 Nov. 2020, C-225/ R.N.N.S./BuZa (NL) EU:C:2020:67
AG 9 Sep. 202 EU:C:2020:95
interpr. of Reg. 810/2009 Visa Code: Art. 3

ref. from Rechtbank Den Haag (zp) Haarlem, Netherlands, 5 Mar. 2019

joined cases: C-225/19 + C-226/19

Art. 32(2) and (3), read in the light of Article 47 of the Charter, must be interpreted as meaning:

(1) thata MSwhichhasadopteda final decisionrefusingto issuea visaon the basisof Art. 32(1)(a)(vi),becausanothei
MS objectedto the issuingof that visais requiredto indicate,in that decision,the identity of the MS which raised that
objection,the specificgroundfor refusalbasedon that objection,accompaniedwhereappropriate,by the essencef the
reasonsfor that objection,and the authority which the visa applicantmay contactin order to ascertainthe remedie:
available in that other MS and,

(2) that, wherean appealis lodgedagainstthat decisionon the basisof Article 32(3) the courtsof the MS whichadoptec
that decision cannot examine the substantive legality of the objection raised by another MS to the issuing of the

CJEU 7 Apr. 2022, T-282/2 S.S. & S.T. / Frontex EU:T:2022:23!
interpr. of Reg. 2019/1896 Frontex 2: Art. 46(4
inadmissable

TheCJEUwasaskedto declarethat, after Frontexwascalleduponto actin accordancewith the procedurelaid downin
Art. 265 TFEU, Frontexunlawfully failed to act, by refraining from taking the decisionto withdraw the financingof all
or of part of its activitiesin the AegeanSearegion,to suspendhoseactivitiesor to terminatethemin wholeor in part, in
accordancewith Art. 46(4) of Fronex Reg. Il (2019/1896),or by not providing duly justified groundsfor failing to
implementthe relevantmeasurewithin the meaningof Art. 46(6) of that regulation,and, further, that it did not take a
viewin responseo the applicants@reliminary request The CJEU concludedthat this action is inadmissible sinceArt.
265 TFEU only concerndailure to act by failing to takea decisionor to definea position.Consequentlya refusalto act
in accordance with the invitation to act has no bearing.

CJEU 28 Nov. 2023, T-600/: S.T./ Frontex EU:T:2023:771
interpr. of Reg. 2019/1896 Frontex 2: Art. 114(Z
The General Court dismissed the action in its entirety as inadmissible.

CJEU 11 Oct. 2024, C-62/ S.T./ Frontex EU:C:2024:88
interpr. of Reg. 2019/1896 Frontex 2: Art. 114(2

Appeal to T-600/22 on 28 Nov. 2023

The GeneralCourt dismissedhe casein its entiretyas inadmissible The CJEU rules that the appealmustbe dismisses
as being in part manifestly inadmissible and in part manifestly unfounded.
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! CJEU 17 Oct. 2013, C-291/ Schwarz EU:C:2013:40
AG 13 June 201 EU:C:2013:67
* interpr. of Reg. 2252/2004 Passports: Art. 1(:

ref. from Verwaltungsgericht Gelsenkirchen, Germany, 12 June 2012

* Althoughthetakingandstoring of fingerprintsin passportconstitutesan infringementof therights to respecfor private
life and the protection of personaldata, such measuresare nonethelesgustified for the purposeof preventingany
fraudulent use of passports.

! CJEU (GC) 1 Aug. 2022, C-14/ Sea Watch EU:C:2022:10
AG 22 Feb. 202 EU:C:2022:60.
* interpr. of Dir. 2009/16 Port State Control: Art. 11+13+

ref. from Tribunale Adm. Sicilia, Italy, 23 Dec. 2020

* joined cases: C-14/21 + C-15/21

* Dir. 2009/16 Port State control must be interpreted as:
(1) applying to shipswhich, although classifiedand certified as cargo shipsby the flag State,are in practice being
systematicallyusedby a humanitarianorganisationfor non-commerciahctivitiesrelating to the searchfor and rescueof
persons in danger or distress at sea; and
(2)precludingnational legislationensuringits transpositioninto domestidaw from limiting its applicability only to ships
which are used for commercial activities.
Art. 11(b) mustbe interpretedas meaningthat the port Statemaysubjectshipswhich systematicallycarry out searchand
rescueactivitiesandwhich are locatedin oneof its portsor in watersfalling within its jurisdiction, havingenteredthose
watersand after all the operationsrelating to the transhipmentor disembarkingof personsto whomtheir respective
mastershavedecidedto renderassistancéavebeencompletedfo an additionalinspectionif that Statehasestablishec
on the basisof detailedlegal and factual evidencethat there are seriousindicationscapableof proving that thereis a
dangerto health,safety,on-boardworking conditionsor the environmenthavingregard to the conditionsunderwhich
those ships operate.
Art. 13 mustbe interpretedas meaningthat, during moredetailedinspectionorganisedpursuantto that article, the port
Statehasthe powerto take accountof the fact that shipswhich havebeenclassifiedand certified as cargo shipsby the
flag Stateare, in practice, being systematicallyusedfor activitiesrelating to the searchfor and rescueof personsin
dangeror distressat seain the contextof a controlintendedto assesson the basisof detailedlegal andfactualevidence
whetherthereis a dangerto personspropertyor the environmenthavingregard to the conditionsunderwhich those
shipsoperate By contrast,the port Statedoesnot havethe powerto demandproof that thoseshipshold certificatesother
than those issued by the flag State or that they comply with all the requirements applicable to another classifica
Art. 19 mustbe interpretedas meaningthat, in the eventthat it is establishedhat shipswhich are, in practice, being
systematicallyusedfor activitiesrelating to the searchfor and rescueof personsin dangeror distressat sea,despite
having beenclassifiedand certified as cargo shipsby a MemberStatewhich is the flag State,havebeenoperatedin a
mannerposinga dangerto personspropertyor the environmentthe MemberStatewhichis the port Statemaynot make
the non-detentiorof thoseshipsor thelifting of sucha detentionsubjectto the conditionthat thoseshipshold certificates
appropriateto thoseactivitiesand complywith all the correspondingequirementsBy contrast,that Statemayimpose
predeterminedorrectivemeasureselating to safety,pollution preventionand on-boardliving and working conditions
providedthat those corrective measuresare justified by the presenceof deficiencieswhich are clearly hazardousto
safety,healthor the environmentand which makeit impossiblefor a ship to sail under conditionscapableof ensuring
safety at sea. Such corrective measuresmust, in addition, be suitable, necessaryand proportionate to that end.
Furthermore, the adoption and implementationof those measuresby the port State must be the result of sincere
cooperation between that State and the flag State, having due regard to the respective powers of those two Sta

! CJEU 21 Mar. 2013, C-254/. Shomodi EU:C:2012:77
AG 6 Dec. 201 EU:C:2012:77
* interpr. of Reg. 1931/2006 Local Border traffic: Art. 2(a)+3(:

ref. from Supreme Court, Hungary, 25 May 2011

* The holder of a local border traffic permit mustbe able to movefreely within the border area for a period of three
monthsif his stayis uninterruptedand to havea newright to a three-monttstay eachtime that his stayis interrupted
Thereis suchan interruption of stayuponthe crossingof the borderirrespectiveof the frequencyof suchcrossingsgver
if they occur several times daily.

! CJEU (GC) 8 Sep. 2015, C-44, Spain / EP & Council (ES) EU:C:2015:32
AG 13 May 201! EU:C:2015:55
* non-transp. of Reg. 1052/2013 EUROSUR: Art

ref. from Government, Spain, 27 Jan. 2014

* Limited forms of cooperationdo not constitutea form of taking part within the meaningof Article 4 of the Schenge
Protocol. ConsequentlyArticle 19 of the EurosurRegulationcannotbe regardedas giving the MemberStateghe option
of concludingagreementsvhich allow Ireland or the United Kingdomto take part in the provisionsin force of the
Schengen acquis in the area of the crossing of the external borders.
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CJEU 13 Dec. 2018, C-412/ Touring Tours a.o. EU:C:2018:67
AG 6 Sep. 201 EU:C:2018:100
interpr. of Reg. 562/2006 Borders Code 1: Art. 22+

ref. from Bundesverwaltungsgericht, Germany, 10 July 2017

joined cases: C-412/17 + C-474/17

Article 67(2) TFEU and Article 21 BordersCodemustbe interpretedto the effectthat theyprecludelegislationof a MS,
whichrequireseverycoachtransportundertakingproviding a regular cross-borderservicewithin the Schengerareato
theterritory of that MSto checkthe passportsand residencepermitsof passengerseforetheycrossan internal border
in order to preventthe transportof TCNsnotin possessionf thosetravel documentso the nationalterritory, and which
allows, for the purposesof complyingwith that obligation to carry out checks,the police authoritiesto issueorders
prohibiting suchtransport,accompaniedy a threat of a recurring fine, againsttransportundertakingsvhich havebeer
found to have conveyed to that territory TCNs who were not in possession of the requisite travel documents.

CJEU 2 Oct. 2014, C-101/ u. EU:C:2014:29
AG 30 Apr. 201« EU:C:2014:224
interpr. of Reg. 2252/2004 Passports: Ar

ref. from Verwaltungsgerichtshof Baden-WYrttemberg, Germany, 28 Feb. 2

Aboutthe recording and spelling of names surnamesand family namesin passportsWherea MS whoselaw provides
that a personOgsamecompriseshis forenamesand surnamechoosesieverthelesso include (also) the birth nameof the
passportholderin the machinereadablepersonaldata pageof the passportthat Stateis requiredto stateclearly in the
caption of those fields that the birth name is entered there.

CJEU 29 July 2019, C-680/: Vethanayagam EU:C:2019:27
AG 28 Mar. 201! EU:C:2019:62
interpr. of Reg. 810/2009 Visa Code: Art. 8(4)+32(:
ref. from Rechtbank Den Haag (zp) Utrecht, Netherlands, 5 Dec. 2017 Charter Fundamental Rights: Art.

Art. 32(3) of the VisaCode,mustbeinterpretedas not allowing the sponsorto bring an appealin his ownnameagainsta
decision refusing a visa.

Art. 8(4)(d) and Art. 32(3), mustbe interpretedas meaningthat, whenthereis a bilateral representatiorarrangemen
providing that the consularauthoritiesof the representingVS are entitled to take decisionsrefusingvisas, it is for the
competent authorities of that MS to decide on appeals brought against a decision refusing a visa.

A combinednterpretationof Art. 8(4)(d) and Art. 32(3) accordingto which an appealagainsta decisionrefusinga visa
must be conductedagainst the representingState, is compatible with the fundamentalright to effective judicial
protection.

CJEU 10 Apr. 2012, C-83/: Vo EU:C:2012:17
AG 26 Mar. 201. EU:C:2012:20
interpr. of Reg. 810/2009 Visa Code: Art. 21+3

ref. from Bundesgerichtshof, Germany, 17 Feb. 2012

First substantivedecisionon VisaCode.TheCourtrulesthat the Visa Codedoesnot precludethat nationallegislationof
one MS penalises migration-related identity fraud with genuine visa issued by another MS.

CJEU 6 Sep. 2023, T-600/ W.S. / Frontex EU:T:2023:49:
interpr. of Reg. 2019/1896 Frontex 2: Art. 6+3

Thecaseconcernsa numberof Syrianswho wantedto apply for asylumon theisland Milos (in Greece) However after
their registrationby the Greekauthorities,theywereput on a planeto Turkey.Sincethe flight to Turkeywasa so-callec
joint operationby Greeceand Frontex,the applicantssuedFrontex. The questionfor the GeneralCourt to answerwas
whether Frontex was liable for the damages caused by this expulsion of asylum seekers.

In short, the GeneralCourt reasonedhat the decisionon the asylumclaim is not a responsibilityof Frontexbut of the
MSinvolved,i.e. Greece Asa result, Greeceshouldbe held accountableand not Frontex,whichrole wasonly to provide
technical support. Thus, the case was dismissed by the General Court.

Themainerror in thejudgmentof the GeneralCourtis that it confusediability with causation Frontexand Greeceboth
causedthe harm by the expulsion.Whetherone of them,or both are liable for the damageis a differentquestion.The
GeneralCourt, howeverassumedwrongly (par. 66), that Frontexcould not havecausedhe damagebecauset had no
competenceApart from the fact that Frontex can be held liable for all kinds of behaviour,as is mentionedn severa
articles in the Frontex Regulation(l and Il), thereis no generalrule which excludediability if thereis anotherparty
involved.It is exactlythe other way around: both parties (i.e. Greeceand Frontex) can both be held wholly liable and
there is no mandatory rule that prescribes which of these parties should be sued first.

| would like to refer to a thoroughanalysisat <europeanlawblog.eusy Gareth Davies,professorof EuropeanLaw at
Vrije Universiteitin AmsterdamHe concludesthat the General CourtOseasoningis wrong and that OTheCourt of
Justice must now sort out this mess on appealO.

CJEU 18 Dec. 2025, C-679/ W.S. / Frontex EU:C:2025:42
AG 12 June 202 EU:C:2025:97
interpr. of Reg. 2019/1896 Frontex 2: Art. 6+3

Appeal to T-600/21 on 6 Sep. 2023

TheCJEUdeclaresin line with the conclusionof the AG (a) to setasidethe judgmentof the GeneralCourt and (b) refer
the caseback to the General Court, becausethere is a sufficiently direct causallink betweenthe conductof which
Frontex is accused and the damage alleged.
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*

CJEU 16 Apr. 2015, C-446/: Willems a.o. EU:C:2015:23
interpr. of Reg. 2252/2004 Passports: Art. 4(
ref. from Raad van State, Netherlands, 3 Oct. 2012

Article 4(3) doesnot require the Member Statesto guarantee,in their legislation, that biometric data collectedand
storedin accordancewith that regulationwill not be collected,processednd usedfor purposesother than the issueof
the passport or travel document, since that is not a matter which falls within the scope of that regulation.

CJEU 7 Mar. 2017, C-638/, X. & X. EU:C:2017:9:
AG 7 Feb. 201 EU:C:2017:17
interpr. of Reg. 810/2009 Visa Code: Art. 25(1)(:

ref. from Conseil du contentieux des Ztrangers, Belgium, 12 Dec. 2016

Contraryto the opinionof the AG, the Courtruled that Article 1 of the VisaCode,mustbeinterpretedas meaningthat an
applicationfor a visawith limited territorial validity madeon humanitariangroundsby a TCN,on the basisof Article 25
of the code,to the representatiorof the MS of destinationthat is within the territory of a third country,with a view to
lodging, immediatelyuponhis or her arrival in that MS, an applicationfor international protectionand, thereafter,to
stayingin that MS for morethan 90 daysin a 180-dayperiod, doesnot fall within the scopeof that codebut, asEU law
currently stands, solely within that of national law.

CJEU 17 Jan. 2013, C-23/ Zakaria EU:C:2013:2.

interpr. of Reg. 562/2006 Borders Code 1: Art. 13(
ref. from Augstk!s tiesas Séts, Latvia, 17 Jan. 2012

MSs are obliged to establish a means of obtaining redress only against decisions to refuse entry.

2.3.2 CJEU pending cases on Borders and Visas

CJEU T-511/2. F.M. / Frontex

interpr. of Reg. 2019/1896 Frontex 2: Art. 46(4
Theapplicantclaimsthat the Court shoulddeclarethat the defendanunlawfully failed to act and to fulfil its obligations
in conformitywith Art. 46(4) of FrontexIl Reg.,by not partly suspendingr terminatingits impugnedactivitiesin the
Central Mediterraneanyesultingin the direct and/or indirect unlawful provisionof informationto Libyan entities,or by
not providing duly justified groundsfor failing to implementhe required measuregpursuantto art. 46(6), or otherwise
by not defining its position on the applicantOs invitation to act of 29 May 2024.

CJEU C-469/2! Henssen
interpr. of Reg. 2018/1861 SIS 3 usage on borders: Art. 24
ref. from Raad van State, Netherlands, 17 July 2025

Must Art. 24(2) SISbe interpretedas providing an exhaustivdist of situationsin whicha MS mayalert an alien in the
SISfor the purposeof refusingentry and stay?If not, mustArt. 24(2) SISbeinterpretedas precludingan alert in the SIS
by a MSfor the purposeof refusingentry and stay of an alien on the groundsthat that MS hasconcludedhat that alien
poses a potential threat to public order?

CJEU C-634/2 Lenaimon
interpr. of Reg. 2018/1806 Visa List II: Art. 4(1;
On the exemption from visas in the case of a person having three nationalities: Russian, Lithuanian and Canad

2.3.3 ECtHR Judgments on Borders and Visas and Degrading Treatment (Art. 3, 13)

ECtHR 23 July 2013, 55352/. Aden Ahmed v MT CE:
violation of ECHR: Art. ¢

Thecaseconcernsa migrantwhohadenteredMalta in anirregular mannerby boat. TheECtHRfounda violation of art.
5(1), mainly dueto thefailure of the Malteseauthoritiesto pursuedeportationor to do sowith duediligence,and of art.
5(4) due to absence of an effective and speedy domestic remedy to challenge the lawfulness of their detention.
Also, the ECtHR requestedhe Malteseauthorities (Art. 46) to establisha mechanisallowing a determinationof the
lawfulnessof immigrationdetentionwithin a reasonabldime-limit. In this casethe Court for thefirst timefoundMalta in
violation of art. 3 becauseof the immigration detentionconditions. Thoseconditionsin which the applicanthad beer
living for 14 months were, taken as a whole, amounted to degrading treatment.

ECtHR 19 Dec. 2013, 53608/ B.M. v GR CE:
violation of ECHR: Art. 3+1:

The applicant was an Iranian journalist who allegedto have beenarrestedand tortured due to his involvementin
protestsagainstthe governmentAfter his arrival in Greecea decisionhad beentakento return him to Turkey,and he
had beenheldin custodyin a police stationand in various detentioncentres.His applicationfor asylumwasfirst not
registered by the Greek authorities, and later they dismissed the application.

Theapplicationmainly concernedhe conditionsof detention,n particular overcrowdingunhygienicconditions lack of
externalcontact,and lack of accesgo telephonetranslatorsand any kind of information. Referringto its previouscase
law, the ECtHR held theseconditionsto bein violation of Art. 3. Astherehad beenno effectivedomestiacemedyagainst
that situation, Art. 13 in combination with art. 3 had also been violated.
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ECtHR 11 Mar. 2021, 6865/ Feilazo v MT CE:
violation of ECHR: Art. 3+5(1

Theapplicant,a Nigerian national, was placedin immigration detentionpendingdeportation.His detentionlastedfor
around fourteen months. He alleged that he had not had the opportunity to correspondwith the Court without
interference by the prison authorities, and had been denied access to materials intended to substantiate his apy
The ECtHRwas particularly struckby the fact that the applicanthad beenheld alonein a containerfor nearly seventy
five dayswithoutaccesdo natural light or air, andthat during thefirst forty dayshe had had no opportunityto exercise
Furthermore,during that period, and particularly the first forty days,the applicanthad beensubjectedto a de facto
isolation. Theapplicanthad beenput in isolation for his own protection,uponhis request However the stringencyand
duration of the measureput in place,namely that for at leastforty daysthe applicanthad had barely any contactwith
anyone,seemecexcessivén the circumstancesNo measuresappearedto havebeentakenby the authoritiesto ensure
that the applicantOphysicaland psychologicakonditionhad allowedhim to remainin isolation, nor did it appearthat,
in the specific circumstances of the case, any other alternatives to that isolation had been envisaged.
Furthermore following that period, the applicanthad beenmovedto otherliving quarterswherenewarrivals (of asylunr
seekershad beenkeptin Covid-19quarantine.Therewas no indication that the applicant had beenin needof suck
quarantineb particularly after an isolation period which had lasted for nearly sevenweeks.Thus, placing him, for
severalweekswith other personsvho could haveposeda risk to his health,in the absenceof any relevantconsideratior
to that effect, could not be considered as a measure complying with basic sanitary requirements.
Unanimouslythe ECtHR held a violation of Art. 3 on the conditionsof detention.Also, unanimouslythe ECtHR held a
violation of Art. 5(1) as the grounds for the applicantOs detention had not remained valid for the whole period.

ECtHR 21 Feb. 2012, 27765/ Hirsi Jamaa v IT CE:
violation of ECHR: Art. 4 (Prot. £

The Court concludedthat the decisionof the Italian authoritiesto send TCNs - who were interceptedoutside the
territorial watersof Italy - backto Libya, had exposedhemto therisk of ill-treatmentthere,as well asto therisk of ill-
treatmentif theywere sentbackto their countriesof origin (Somaliaand Eritrea). For the first time the Court applied
Article 4 of Protocol no. 4 (prohibition of collective expulsion)in the circumstanceof aliens who were not physically
presenton the territory of the State,but in the high seas.ltaly was also held responsiblefor exposingthe aliensto a
treatmentin violation with Article 3 ECHR, as it transferredthem to Libya 'in full knowledgeof the facts' and
circumstancesn Libya. The Court also concludedthat they had had no effectiveremedyin Italy againstthe allegec
violations (Art. 13).

ECtHR 4 Dec. 2018, 43639/ Khanh v CY CE:
violation of ECHR: Art. ¢

The applicant Viethamesewoman had been held in pre-removal detentionat a police station for a period of
approximately five months. The Court restated that police stations and similar establishmentsare designedto
accommodatg@eoplefor very short duration, and the CPT as well as the national Ombudsmarhad deemedhe police
stationin questionunsuitablefor accommodatingpeoplefor longer periods. As the Governmentad failed to submit
information capableof refuting the applicantOallegationsaboutovercrowding the Court concludedhat the conditions
of detention had amounted to degrading treatment prohibited by art. 3

ECtHR 14 June 2022, 38121, L.B.vLT CE:
violation of ECHR: Art. 2 (Prot. £
Violation due to refusal to issue a travel document to beneficiary of subsidiary protection.

ECtHR 6 Oct. 2022, 37610/ Liu v PL CE:
violation of ECHR: Art. 3+5(1

The caseconcernedthe extradition proceedingsbrought againstthe applicant, on conclusionof which (in 2020) the
Polish courtshad authorisedhis handoverto the authoritiesof the PeopleORepublicof China. He waswantedfor trial
therein connectionwith a vast international telecom-fraudsyndicatefollowing a Sino-Spanishinvestigation.It also
concerned his detention in Poland pending extradition.

TheCourtfoundin particular that the situationwithin the Chineseprison systentouldbe equatedo a Ogenerasituation
of violenceQ(Art. 3). Furthermore,it held that the Polish Governmenhad failed to act with the necessangexpeditionto
ensure that the length of his detention had not been overly long (Art. 5(1)(f)).

ECtHR (GC) 21 Sep. 2022, 20863 McCallum v IT CE:
no violation of ECHR: Art. ¢
inadmissable

Norisk of irreduciblelife sentencén the eventof extraditionto the USA,the applicantbecomingeligible for parole after
reduction of charges. Application is inadmissible as the complaint was found manifestly ill-founded.
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! ECtHR 25 June 2020, 9347/ Moustahi v FR CE:
* violation of ECHR: Art. &

N Two children, 3 and 5 yearsold in 2013, left the Comoroson a makeshiftooat headingfor Mayotte,wheretheir father
wasliving, asa legal resident.Having beeninterceptedat sea,their namesvereaddedto a removalorder issuedagainst
oneof the adultsin the group. Subsequentlytheywere placedin administrativedetentionin a police station. Althougk
their father cameto meetthemthere he wasnot allowedto seethemand the children were placedwith the Ostrange
adult on a ferry bound for the Comoros.

An hour later, the fatherlodgedan applicationfor urgentproceedingsn the AdministrativeCourt. While noting that the
decisionin questionwas OmanifestlyunlawfulO,the judge rejectedthe application for lack of urgency. The urgent
applicationsjudgeof the ConseildO ftatlismissedin appeal finding that it wasup to thefatherto follow the appropriate
procedurein order to apply for family reunification. In 2014 the two children were granted a long-stayvisa in this

context.
! ECtHR (GC) 13 Feb. 2020, 8675/ N.D. & N.T.vES CE:
* no violation of ECHR: Art. 4 (Prot. £

* joined cases: 8675/15, 8697/15

* Seefor thefacts,the CourtOgudgmentof 3 Oct. 2017.Contrary to the judgmentof the Court, the Grand Chamberholds
no violation of Art. 4 of the 4th Protocol on collectiveexpulsion.The Court consideredthat the applicantshad placec
themselvesn an unlawful situationwhenthey had deliberatelyattemptedo enter Spainby crossingthe Melilla border
protectionstructuresas part of a large group and at an unauthorisedocation, taking advantageof the groupOdarge
numbersand using force. Theyhad thus chosennot to usethe legal proceduregto apply for asylum)which existedin
order to enter Spanishterritory lawfully. Consequentlythe Court consideredthat the lack of individual remova
decisionscould be attributedto the fact that the applicantsb assuminghat they had wishedto assertrights underthe
Conventionb had not madeuse of the official entry proceduresexistingfor that purpose,and that it had thus beena
consequence of their own conduct.

In sofar asit had foundthat the lack of an individualisedprocedurefor their removalhad beenthe consequencef the
applicants@wn conduct,the Court could not hold the respondentStateresponsiblefor the lack of a legal remedyin
Melilla enabling them to challenge that removal.

! ECtHR 2 Mar. 2021, 36037/, R.R.a.0.vHU CE:

*  violation of ECHR: Art. 3+5(1

* An Iranian-Afghanfamily including three minor children, were confinedin the R8szketransit zoneat the border of
Hungaryand Serbiafor almostfour monthswhile awaiting the outcomeof their requestdor asylum.The ECtHR found,
in particular, that the lack of food providedto R.R.and the conditionsof stayof the other applicants(a pregnantwomar
andchildren) hadled to a violation of Art. 3. It alsofoundthat that the applicants@tayin the transit zonehad amounter
to a deprivationof liberty and that the absenceof any formal decisionof the authoritiesand any proceedingsy which
the lawfulness of their detention could have been decided speedily by a court had led to violations of Art. 5.

! ECtHR 28 Feb. 2012, 11463/ Samaras v GR CE:
* violation of ECHR: Art. &

* The conditionsof detentionof the applicants(one Somaliand twelve Greeknationals)at loanninaprison were held to
constitute degrading treatment in violation of ECHR art. 3.

! ECtHR (GC) 3 Nov. 2022, 22854/ Sanchez-Sanchez v UK CE:
* no violation of ECHR: Art. ¢

* The applicant has not shownthat, in caseof convictionin the US, there would be a real risk of a sentenceof life
imprisonment without parole.

! ECtHR 20 Dec. 2016, 19356/ Shioshvili a.o. v RU CE:

* violation of ECHR: Art. 3+1:

* Applicantwith Georgiannationality, is expelledfrom Russiawith her four children after living therefor 8 yearsand
being eight monthspregnant.While leaving Russiathey are takenoff a train and forcedto walk to the border. A few
weeks later she gives birth to a dead child. Violation (also) of article 2 and 4 Protocol nr. 4.
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Directive 2008/115

Return Directive

measures sorted in alphabetical or
case law sorted in chronological orc

On common standards and procedures in MSs for returning illegally staying TCNs
* 0J 2008 L 348/98

CJEU judgments
! CJEU (GC) 30 Nov. 2009
! CJEU 28 Apr. 2011
! CJEU (GC) 6 Dec. 2011
! CJEU 6 Dec. 2012
! CJEU 21 Mar. 2013
! CJEU 10 Sep. 2013
! CJEU 19 Sep. 2013
! CJEU 5June 2014
! CJEU (GC) 17 July 2014
! CJEU (GC) 17 July 2014
! CJEU 5 Nov. 2014
! CJEU 11 Dec. 2014
! CJEU 23 Apr. 2015
! CJEU 11 June 2015
! CJEU 1Oct. 2015
! CJEU (GC) 7 June 2016
! CJEU 26 July 2017
! CJEU 14 Sep. 2017
! CJEU (GC) 8 May 2018
! CJEU (GC) 19 Mar. 2019
! CJEU 2 July 2020
! CJEU 17 Sep. 2020
! CJEU 30 Sep. 2020
! CJEU 30 Sep. 2020
! CJEU 8 Oct. 2020
! CJEU 14 Jan. 2021
! CJEU 24 Feb. 2021
! CJEU 11 Mar. 2021
! CJEU 5May 2021
! CJEU 3June 2021
! CJEU 3 Mar. 2022
! CJEU 10 Mar. 2022
! CJEU 8 Sep. 2022
! CJEU 15 Sep. 2022
! CJEU 6 Oct. 2022
! CJEU 20 Oct. 2022
! CJEU (GC) 22 Nov. 2022
! CJEU 26 Apr. 2023
! CJEU 27 Apr. 2023
! CJEU 22 June 2023
! CJEU 21 Sep. 2023
! CJEU 9 Nov. 2023
! CJEU 16 Nov. 2023
! CJEU 12 Sep. 2024
! CJEU 26 Sep. 2024
! CJEU 4 Oct. 2024
! CJEU 17 Oct. 2024

C-357/09
C-61/11

C-329/11
C-430/11
C-522/11
C-383/13
C-297/12
C-146/14
C-473/13
C-474/13
C-166/13
C-249/13
C-38/14

C-554/13
C-290/14
C-47/15

C-225/16
C-184/16
C-82/16

C-444/17
C-18/19

C-806/18
C-233/19
C-402/19
C-568/19
C-441/19
C-673/19
C-112/20
C-641/20
C-546/19
C-409/20
C-519/20
C-56/22

C-420/20
C-241/21
C-825/21
C-69/21

C-629/22
C-528/21
C-711/21
C-143/22
C-257/22
C-203/23
C-352/23
C-143/24
C-387/24
C-156/23

impl. date 24 Dec. 2010

Kadzoev

El Dridi
Achughbabian
Sagor

Mbaye

G.&R.

Filev & Osmani
Mahdi

Bero & Bouzalmate
Pham
Mukarubega
Boudjlida
Zaizoune

Zh. & O.

Celaj

Affum

Ouhrami

Petrea

K.A. a.o.

Arib

W.M.

J.Z.

B. / CPAS (BE)
L.M. / CPAS (BE)
M.O. / Toledo (ES)
T.Q.

M. a.o.

M.A.

V.T./ CPAS (BE)

B.Z. / Westerwaldkreis (DE)

U.N.

K./ Gifhorn (DE)
P.L.

H.N.

I.L.

U.P.

X. I Stscr (NL)
A.L.

M.D.

X.X.X. / Etat Belge (BE)

ADDE

C.D.
Bandundu #1
Changu
Bandundu (#2)
Bouskoura
Ararat

15(4), (5) + (6)
15+16

2+15+16
2(2)(b)+7(4)
15(2)+6
2(2)(b)+11
15

16(1)

16(1)

347

6

4(2)+6(1)
7(4)

2(1)+3(2)
11(2)
6(1)
5+11+13
2(2)(a)
16(1)
11(2)
5+13
5+13
6(1)+8(1)
6+8+10
3+6+15
5+13
5+13
2(2)(b)+3(6)
6+7+8
16(1)+18(1)
5+6+13
3+9+11(2)
15(1)
6(4)
5+6+9
6(2)
5+11

5

all Art.
445

all Art.
14(2)

all Art.
15(2)(b)
5+13(1)
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! CJEU 19 Dec. 2024 C-244/24 Kaduna 6
! CJEU 1 Aug. 2025 C-636/23 Al Hoceima 3+7+11+13
! CJEU 4 Sep. 2025 C-313/25 Adrar 5+13+15
CJEU pending cases
! CJEUAG 4 Sep. 2025 C-147/24 Safi 5+6
! CJEUAG 4 Sep. 2025 C-150/24 Aroja 15(5) + (6)
! CJEU (pending) C-431/24 Multan 5+13(1)
! CJEUAG 20Oct. 2025 C-446/24 Stadt Bremen 3+6+11(2)
! CJEU (pending) C-877/24 Shamsi 6(1)
! CJEU (pending) C-26/25 Bukla 5+12+13
! CJEU (pending) C-202/25 Tadmur 3+5+8+9
! CJEU (pending) C-217/25 Wajir & Wompou 16
! CJEU (pending) C-414/25 Sedrata 3+6+8+15+16
! CJEU (pending) C-456/25 Aden 5+6
! CJEU (pending) C-569/25 Alcker 1+5+6+9

See further: & 3.3

Recommendation 2017/432 Return Implementation
Making returns more effective when implementing the Returns Directive
*  0J 2017 L 66/15

Directive 2001/51 Carriers Sanctions
Obligation of carriers to return TCNs when entry is refused
* 0J 2001 L 187/45 impl. date 11 Feb. 2003 UK opt in
Decision 267/2005 Early Warning System
Establishing a secure web-based Information and Coordination Network for MSO Migration Management Services
* 0J 2005 L 83/48 UK optin
* Repealed by Reg. 2016/1624 (Borders and Coast Guard).

Directive 2009/52 Employers Sanctions
Minimum standards on sanctions and measures against employers of illegally staying TCNs
* 0J2009L 168/24 impl. date 20 July 2011

Directive 2003/110
Assistance with transit for expulsion by air
* 0J2003L 321/26

Expulsion by Air

Decision 191/2004 Expulsion Costs
On the compensation of the financial imbalances resulting from the mutual recognition of decisions on the expulsion

*  0J 2004 L 60/55 UK opt in
Directive 2001/40 Expulsion Decisions
Mutual recognition of expulsion decisions of TCNs
*  0J2001L 149/34 impl. date 2 Oct. 2002 UK opt in
CJEU judgments
! CJEU 3 Sep. 2015 C-456/14 Orrego Arias 3(D)(a)
! CJEU 11 June 2020 C-448/19 W.T. in full
See further: & 3.3
Decision 573/2004 Expulsion Joint Flights
On the organisation of joint flights for removals from the territory of two or more MSs, of TCNs
* 0J 2004 L 261/28 UK opt in
Conclusion Expulsion via Land
Transit via land for expulsion
* adopted 22 Dec. 2003 by Council UK optin
Regulation 2019/1240 Immigration Liaison ! etwork
On the creation of a European network of immigration liaison officers
*  0J 2019 L 198/88 UK opt in
*  Replaces by Reg. 377/2004 (Liaison Officers)
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Requlation 2024/1349 Return Border Procedure
Establishing a Return Border Procedure
* 0J 2024 L impl. date 12 June 2026

*  Amending regulation 2021/1148
Awaiting committee decision

Decision 575/2007 Return Programme
Establishing the Eur. Return Fund as part of the General Programme Solidarity and Management of Migration Flows
* 0J2007L144 UK optin
* Repealed by Reg. 516/2014 (Asylum, Migration and Integration Fund).
Directive 2011/36 Trafficking Persons
On preventing and combating trafficking in human beings and protecting its victims
* 0J 2011 L 101/1 impl. date 6 Apr. 2013 UK opt in
* Replacing Framework Decision 2002/629 (OJ 2002 L 203/1)
Directive 2004/81 Trafficking Victims
Residence permits for TCNs who are victims of trafficking
* 0J 2004 L 261/19 impl. date 6 Aug. 2004
CJEU judgments
! CJEU 20 Oct. 2022 C-66/21 O.T.E./ Stscr (NL) 6(2)
See further: & 3.3
Directive 2002/90 Unauthorized Entry
Facilitation of unauthorised entry, transit and residence
* 0J2002L 328 impl. date 5 Dec. 2002 UK opt in
CJEU judgments
! CJEU 10 Apr. 2012 C-83/12 Vo 1
! CJEU 25 May 2016 C-218/15 Paoletti a.o. 1
! CJEU 3June 2025 C-460/23 Kinsa 12
CJEU pending cases
New ! CJEU (pending) C-521/25 European Com.

See further: & 3.3
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ECHR Detention, degrading treatment and expulsion
European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

art. 5 Detention

art. 4 (Prot. 4) Collective Expulsion

art. 3 (Prot. 4) Expulsion of nationals

art. 1 (Prot. 7) Expulsion of aliens

art. 3 Degrading Treatment

*  ETS 005
ECtHR Judgments

! ECtHR 21 Feb. 2012
! ECtHR 28 Feb. 2012
! ECtHR 23 July 2013
! ECtHR 19 Dec. 2013
! ECtHR 20 Dec. 2016
! ECtHR 4 Dec. 2018
! ECtHR (GC) 13 Feb. 2020
! ECtHR 25 June 2020
! ECtHR 2 Mar. 2021
! ECtHR 11 Mar. 2021
! ECtHR (GC) 21 Sep. 2022
! ECtHR 6 Oct. 2022
! ECtHR (GC)3 Nov. 2022
! ECtHR 31 July 2012
! ECtHR 25 Sep. 2012
! ECtHR 2 Oct. 2012
! ECtHR 23 Oct. 2012
! ECtHR 13 Dec. 2012
! ECtHR 23 Feb. 2016
! ECtHR 6 Oct. 2016
! ECtHR 4 Apr. 2017
! ECtHR 4 Apr. 2017
! ECtHR 6 Nov. 2018
! ECtHR 25 Apr. 2019
! ECtHR 25 June 2019
! ECtHR 25 June 2020
! ECtHR 3 Feb. 2022
! ECtHR (GC) 14 Sep. 2022
! ECtHR 22 June 2023
! ECtHR 5 Dec. 2023
! ECtHR 16 Jan. 2024
! ECtHR 23 Apr. 2024
! ECtHR 25 Apr. 2024
! ECtHR 20 June 2024
! ECtHR 2July 2024
! ECtHR 12 Sep. 2024
! ECtHR 3 Oct. 2024
! ECtHR 22 Oct. 2024
! ECtHR 7 Jan. 2025
! ECtHR 27 Feb. 2025
! ECtHR 29 Apr. 2025
! ECtHR 6 May 2025

See further: @ 3.3

27765/09
11463/09
55352/12
53608/11
19356/07
43639/12
8675/15
9347/14
36037/17
6865/19
20863/21
37610/18
22854/20
14902/10
50520/09
14743/11
13058/11
39630/09
44883/09
3342/11
39061/11
23707/15
52548/15
62824/16
10112/16
9347/14
20611/17
24384/19
1103/16
8857/16
6383/17
71008/16
14606/20
37641/19
63076/19
30056/18
652/18
1766/23
15783/21
44283/19
6338/16
48302/21

impl. date 31 Aug. 1954

Hirsi Jamaa v IT
Samaras v GR
Aden Ahmed v MT
B.M.v GR
Shioshvili a.0. v RU
Khanh v CY

N.D. & N.T.vES
Moustahi v FR
R.R.a.0.vHU
Feilazo v MT
McCallum v IT
Liuv PL
Sanchez-Sanchez v UK
Mahmundi v GR
Ahmade v GR
Abdulkhakov v RU
Abdelhakim v HU
El-Masri v MK
Nasr & Ghaliv IT
Richmond Yaw v IT
Thimothawes v BE
Muzamba Oyaw v BE
K.G.vBE

V.M. v UK

Al Husin v BA
Moustahi v FR
Kommissarov v CZ
H.F.vFR
Poklikayew v PL
F.S.vHR
al-Hawsai v LT
M.B. v NL
Muhamad v GR
H.L. v HU
K.AA.vCY
Z.A.vHU

M.H. v HU
J.B.a.o.vMT
A.R.E.vGR
M.S.H. v HU
Mansouri v IT
Demirci v HU

4 (Prot. 4)
3

3

3+13
3+13

3

4 (Prot. 4)
3

3+5(2)
3+5(2)

3

3+5(2)

3
5
5
3
5

3+5
3+5+8+13

oo oo oAl

5+2 Prot 4

5

3 (Prot. 4)

1 (Prot. 7)

1 (Prot. 7)
3+5+6+8+13+1 (Prot. 6)
5

3

5+4

oo oo oAl

5+3+13
1 (Prot. 7)
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CRC
UN Convention on the Rights of the Child
art. 8 Identity

art. 20 Guardian

*

*

ChildOs identity - Guardianship

1577 UNTS 27531 impl. date 2 Sep. 1990

Optional Communications Protocol that allows for individual complaints (14/4/2014)
CtRC views

CtRC 31 May 2019 C/81/D/16/2017 A.L. 8

CtRC 31 May 2019 C/81/D/22/2017 J.A.B. 8+20
CtRC 7 Feb. 2020 C/83/D/24/2017 M.A.B. 3+8
CtRC 28 Sep. 2020 C/85/D/26/2017 M.B.S. 8+20
CtRC 28 Sep. 2020 C/85/D/40/2018 S.M.A. 8+20
CtRC 29 Jan. 2021 C/86/D/63/2018 C.O.C. 8+12+20

See further: o 3.3

3.2 Irregular Migration and Border Detention: Proposed Measures

Regulation Return Regulation
Common system for the return of third-country nationals staying illegally in the Union, and repealing Directive 2008/1
*  COM/2025/101

3.3 lIrregular Migration and Border Detention: Jurisprudence case law sorted in alphabetical orc

3.3.1 CJEU Judgments on Irregular Migration and Border Detention

CJEU 26 Apr. 2023, C-629/: A.L. EU:C:2023:36
interpr. of Dir. 2008/115 Return Directive: Art. 6(2
ref. from F3rvaltningsrStten i GSteborg, Sweden, 7 Oct. 2022

Art. 6(2) mustbe interpretedas meaningthat the competentwuthoritiesof a MS are requiredto permita TCN staying
illegally on the territory of that MS who holds a valid residencepermit or other authorisationoffering a right to stay
issuedby anotherMS to go to that other MS beforethey adopt, if the circumstanceso require, a return decisionin
respectof sucha national, eventhoughthoseauthorities considerit likely that that national will not complywith a
request to go to that other MS.

Art. 6(2) mustbe interpretedas meaningthat in so far as it requiresMSsto permit TCNsstayingillegally on their
territory to go to the MS whichissuedthemwith a valid residencepermitor other authorisationoffering a right to stay
beforethoseMSsadopt,if the circumstancesorequire,a return decisionin respectof suchnationals,that provisionhas
direct effect and may accordingly be relied on by individuals before the national courts.

Art. 6(2) mustbe interpretedas meaningthat where,contrary to that provision,a MS doesnot permita third-country
national stayingillegally on its territory to go immediatelyto the MS which issuedhim or her with a valid residenct
permit or other authorisationoffering a right to stay beforeit adoptsa return decisionin respectof that national, the
competentnational authorities, including national courts hearing an appeal against that return decision and the
accompanyingentry ban, are requiredto take all necessarymeasurego remedya national authorityO4ailure to fulfil
obligations arising from that provision.

CJEU (GC) 6 Dec. 2011, C-329/ Achughbabian EU:C:2011:69
AG 26 Oct. 201 EU:C:2011:80
interpr. of Dir. 2008/115 Return Directive: Ar

ref. from Court dOAppel de Paris, France, 29 June 2011

The directive precludesnational legislation permitting the imprisonmentof an illegally stayingthird-country national
who hasnot (yet) beensubjectto the coercivemeasuregprovidedfor in the directiveand hasnot, if detainedwith a view
to be returned, reachedthe expiry of the maximumduration of that detention.The directive doesnot precludepenal
sanctions being imposed after full application of the return procedure.
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! CJEU 21 Sep. 2023, C-143/ ADDE EU:C:2023:27
AG 30 Mar. 202: EU:C:2023:68
* interpr. of Dir. 2008/115 Return Directive: Art. all Ar

ref. from Conseil dOEtat, France, 24 Feb. 2022

* On the issueof the temporaryreintroduction of border controls at internal borders, can foreign nationals arriving
directly from the territory of a Stateparty to the SchengerConventionbe refusedentry, whenentry checksare carried
out at that border, on the basis of Art. 14 of that regulation, without the Return Directive being applicable?
TheAG concludeghat the ReturnDirectiveis applicable,andin this particular caseArt. 14 Schenge®order Codedoes

not.
! CJEU 4 Sep. 2025, C-313/ Adrar EU:C:2025:64
AG 1 Aug. 202! EU:C:2025:62
* interpr. of Dir. 2008/115 Return Directive: Art. 5+13+1

ref. from Rechtbank Den Haag (zp) Roermond, Netherlands, 6 May 2025

* Art. 5 and 15 ReturnDir. mustbe interpretedas meaningthat a national court requiredto assesshe lawfulnessof the

detentionof anillegally stayingTCNwith a viewto his removalin implementatiorof a final return decision,is obligedto
examine, if necessary of its own motion, whether the principle of non-refoulement precludes such removal.
Art. 5 and 15 ReturnDir. mustbe interpretedas meaningthat a national court requiredto assesshe lawfulnessof the
detentionof an illegally stayingTCN with a view to his or her removalin implementatiorof a final return decisionis
requiredto examinejf necessaryf its own motion,whetherthe bestinterestsof the child and family life, asreferredto
in points (a) and (b) of art. 5 of this Directive respectively, oppose such removal.

! CJEU (GC) 7 June 2016, C-47, Affum EU:C:2016:6:
AG 2 Feb. 201 EU:C:2016:40
* interpr. of Dir. 2008/115 Return Directive: Art. 2(1)+3(:

ref. from Cour de Cassation , France, 6 Feb. 2015

* Art. 2(1) and 3(2) mustbe interpretedas meaningthat a TCNis stayingillegally on the territory of a MS and therefore
falls within the scopeof that directive when,without fulfilling the conditionsfor entry, stay or residencehe passesn
transit throughthat MS as a passengepon a busfrom anotherMS forming part of the Schengerarea and boundfor a
third MS outsidethat area. Also, the Directive mustbe interpretedas precludinglegislation of a MS which permitsa
TCNin respectof whomthe return procedureestablishedy the directive hasnot yet beencompletedo be imprisonec
merelyon accountof illegal entry acrossan internal border, resultingin an illegal stay.Thatinterpretationalso applies
wherethe national concernedmay be takenback by anotherMS pursuantto an agreemenbr arrangementwithin the
meaning of Art. 6(3).

! CJEU 1 Aug. 2025, C-636/: Al Hoceima EU:C:2025:5.
AG 30 Jan. 202 EU:C:2025:60
* interpr. of Dir. 2008/115 Return Directive: Art. 3+7+11+:

ref. from Raad voor Vreemdelingenbetwistingen, Belgium, 16 Oct. 2023
joined cases: C-636/23 + C-637/23

* 1. Art. 7(4),8(1) + (2) and 11(1) ReturnDir. mustbeinterpretedas meaningthat theyprecludethe decisionnotto grant
a period for voluntarydeparturefrom beingregardedmerelyas an enforcementeasurewvhich doesnot alter the legal
position of the TCN concerned.
2. Art. 13 ReturnDir. mustbe interpretedas meaningthat a decisionnot to grant a period for voluntarydeparturemust
be open to challenge in legal proceedings.
3. Art. 3(6) and 11(1) ReturnDir. mustbe interpretedas not precludingthe competennational authority from imposinc
an entry ban, evenafter a considerableperiod of time, on the basisof a return decisionthat doesnot grant a period for
voluntary departure.
4. Art. 3(4) and 7 ReturnDir. mustbe interpretedas meaningthat the provision relating to the period for voluntary
departurecontainedn a return decisionis an integral part of the obligationto returnimposedr setout by that decision
with theresultthat, if any unlawfulnesss foundasregardsthat provisionrelating to the period for voluntarydeparture
that decision must be annulled in its entirety.

! CJEU 17 Oct. 2024, C-156/ Ararat EU:C:2024:41
AG 16 May 202 EU:C:2024:89
* interpr. of Dir. 2008/115 Return Directive: Art. 5+13(
ref. from Rechtbank Den Haag (zp) Roermond, Netherlands, 14 Mar. 2023 Charter Fundamental Rights: Art. 4+19:

* Art. 5 mustbe interpretedas requiring an administrativeauthority which rejectsan applicationfor a residencepermit

basedon national law and, consequentlyfinds that the TCN concerneds stayingillegally on the territory of the MSin
question,to ensurecompliancewith the principle of non-refoulementby reviewing,in the light of that principle, the
return decisionpreviouslyadoptedagainstthat national in the contextof a procedurefor international protection,the
suspension of which came to an end following such a rejection.
Art. 13(1) and (2) read in conjunctionwith art. 5 ReturnDir. and with art. 19(2) and art. 47 of the Charter, mustbe
interpretedas requiring a national court which is requestedo review the legality of an act wherebythe competer
national authority hasrejectedan applicationfor a residencepermit providedfor by nationallaw, and, in sodoing, has
broughtto an endthe suspensionf the enforcementf a return decisionpreviouslyadoptedn the contextof a procedure
for international protection, to raise of its own motion any infringementof the principle of non-refoulementesulting
from the enforcementof the latter decision, on the basis of the material in the file brought to its attention, as
supplemented or clarified following adversarial proceedings.
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CJEU (GC) 19 Mar. 2019, C-444/ Arib EU:C:2018:83
AG 17 Oct. 201: EU:C:2019:22
interpr. of Dir. 2008/115 Return Directive: Art. 2(2)(i

ref. from Cour de Cassation , France, 21 July 2017

Article 2(2)(a) of Dir. 2008/115read in conjunctionwith Art. 32 of Regulation2016/399(Borders Code), must be
interpretedas not applyingto the situation of an illegally stayingthird-country national who was apprehendedn the
immediatevicinity of an internal border of a Member State,evenwherethat Member Statehas reintroducedborder
control at that border, pursuantto Article 25 of the regulation,on accountof a seriousthreatto public policy or internal
security in that Member State.

CJEU 30 Sep. 2020, C-233/ B. / CPAS (BE) EU:C:2020:39
AG 28 May 202 EU:C:2020:75
interpr. of Dir. 2008/115 Return Directive: Art. 5+1
ref. from Cour du Travail de Liege, Belgium, 18 Mar. 2019 Charter Fundamental Rights: Art. 19-

Art. 5 and 13, readin thelight of Art. 19(2) and 47 of the Charter, mustbe interpretedas meaningthat a national court,
hearinga disputeon social assistancethe outcomeof whichis linkedto the possiblesuspensiomnf the effectsof a return
decisiontaken in respectof a TCN suffering from a seriousillness, must hold that an action for annulmentand
suspensiomf that decisionleadsto automaticsuspensiomf that decision,eventhoughsuspensiomf that decisiondoes
not result from the application of national legislation, where:

(1) that action containsargumentsseekingto establishthat the enforcemenbf that decisionwould exposethat third-
country national to a seriousrisk of grave and irreversible deteriorationin his or her stateof health, which doesnot
appear to be manifestly unfounded, and that

(2) that legislation doesnot provide for any other remedy,governedby precise,clear and foreseeableules, which
automatically entail the suspension of such a decision.

CJEU 3 June 2021, C-546/ B.Z. / Westerwaldkreis (DE) EU:C:2021:10
AG 10 Feb. 202 EU:C:2021:43
interpr. of Dir. 2008/115 Return Directive: Art. 2(2)(b)+3(

ref. from Bundesverwaltungsgericht, Germany, 9 May 2019

An entrybanfalls within the scopeof the ReturnDirective alsoif thereasondgor this banare notrelatedto migrationbut
public orderin the contextof a criminal conviction.If thereturn decisionconnectedo that entrybanis annulled- evenif
that return decision was final - that return decision is no longer valid.

CJEU 26 Sep. 2024, C-143/ Bandundu (#2) EU:C:2024:81
interpr. of Dir. 2008/115 Return Directive: Art. all Ar
ref. from Tribunal de Liege, Belgium, 16 Feb. 2024

Reformulated question of C-203/23 (Bandundu (#1) was found inadmissible.

CJEU 16 Nov. 2023, C-203/: Bandundu #1 EU:C:2023:89
interpr. of Dir. 2008/115 Return Directive: Art. all Ar
ref. from Tribunal de Liege, Belgium, 10 Dec. 2023

inadmissable

Therequestof the referring court doesnot includea statemenbf the reasonswhichled to questionon the interpretatior
of the ReturnDir., limiting itself, on the onehand,to summarizinghe argumentof the partiesto the main proceeding:
and to note that theseparties are opposedas to the application of Union law in this caseand the consequence® be
drawnfrom it and, secondlyto reproducethe questionproposedby the defendanin main. Nor doesthis requestsetout
the link which, accordingto the referring court, existshetweerthat directive and the national legislation applicableto
thedisputein the main proceedingswith the resultthat the CJEU cannotasses$o whatextenta responseo the questior
posed is necessary to enable this court to render its decision in the main proceedings.

CJEU (GC) 17 July 2014, C-473/ Bero & Bouzalmate EU:C:2014:29
AG 30 Apr. 201« EU:C:2014:209
interpr. of Dir. 2008/115 Return Directive: Art. 16(;

ref. from Bundesgerichtshof, Germany, 3 Sep. 2013

joined cases: C-473/13 + C-514/13

Asarule, a MSis requiredto detainillegally stayingTCNsfor the purposeof removalin a specialiseddetentionfacility
of that Stateevenif the MS hasa federalstructureand the federatedstatecompetento decideuponand carry out suck
detention under national law does not have such a detention facility.

CJEU 11 Dec. 2014, C-249/ Boudjlida EU:C:2014:203
AG 25 June 201 EU:C:2014:243
interpr. of Dir. 2008/115 Return Directive: Art.
ref. from Tribunal administratif de Pau, France, 6 May 2013 Charter Fundamental Rights: Art.

Theright to be heardin all proceedinggin particular, Art 6), mustbeinterpretedas extendingo theright of anillegally
stayingthird-country national to expressheforethe adoptionof a return decisionconcerninghim, his point of view on
the legality of his stay, on the possibleapplication of Art 5 and 6(2) to (5) and on the detailedarrangementdor his
return.
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! CJEU 4 Oct. 2024, C-387/ Bouskoura EU:C:2024:70
AG 5 Sep. 202 EU:C:2024:86
* interpr. of Dir. 2008/115 Return Directive: Art. 15(2)(1

ref. from Rechtbank Den Haag (zp) Roermond, Netherlands, 4 June 2024

* Art. 15 mustbe interpretedas not precludingnationallegislationwhich doesnot require the competenjudicial authority
to order thereleaseof a TCN,whois in detentionpursuantto a measureadoptedon the basisof Directive 2008/115,0n
the groundthat that person,whosedetentionhad initially beenorderedpursuantto a measureadoptedon the basisof
RegulationNo 604/2103,had not beenreleasedimmediatelyafter a finding that that latter measurehad become

unlawful.
! CJEU 9 Nov. 2023, C-257/: C.D. EU:C:2023:85
N interpr. of Dir. 2008/115 Return Directive: Art. 4+
ref. from Krajsk soud v Br#i, Czech, 14 Apr. 2022 Charter Fundamental Rights: Art. 2+4-

* Art. 2(1) and 3(2) mustbeinterpretedas meaningthat theyprecludethe adoptionof a return decision,underArt. 6(1), in
respectof a TCN after the submissionby that personof an application for international protection, but before the
adoptionof a first-instancedecisionon that application, irrespectiveof the period of residenceto which that return
decision refers.

! CJEU 1 Oct. 2015, C-290/ Celaj EU:C:2015:28
AG 28 Apr. 201! EU:C:2015:64
* interpr. of Dir. 2008/115 Return Directive: Ar

ref. from Tribunale di Firenze, Italy, 12 June 2014

* TheDirective mustbe interpretedasnot, in principle, precludinglegislationof a MSwhich providesfor theimpositionof
a prison sentencen an illegally stayingthird-countrynationalwho, after havingbeenreturnedto his countryof origin
in the contextof an earlier return procedure unlawfully re-entersthe territory of that Statein breachof an entryban, at
least in cases of re-entry in breach of an entry ban.

! CJEU 12 Sep. 2024, C-352/ Changu EU:C:2024:74
* interpr. of Dir. 2008/115 Return Directive: Art. 14(:
ref. from Administrativen sad Sofia-grad, Bulgaria, 29 May 2023 Charter Fundamental Rights: Art. 1

* TheReturnDir. mustbeinterpretedas meaningthata MSwhichis unableto removea TCN within the periodslaid down
in accordancewith Art. 8 of that directivemustprovidethat nationalwith written confirmationthat, althoughhe or sheis
stayingillegally on theterritory of that MS, the return decisionconcerninghim or her will temporarily not be enforced
Art. 1, 4 and 7 of the Charter,readin conjunctionwith the ReturnDir. mustbe interpretedas meaningthata MSis not
requiredto grant, on compellinghumanitariangrounds,a right to stayto a TCN who currently residesillegally in its
territory, irrespectiveof the duration of that nationalOstay in that territory. If that national also has the status of
applicantfor internationalprotection,whois authorisedto remainin theterritory of that MS, he or shemayalsorely on
the rights enshrined in the Reception Dir.

Aslong as he or shehasnot beenremovedthat national may,however rely on the rights guaranteedo him or her by
both the Charter and Art. 14(1) of that directive.

The importanceof this judgmentis the direct and unconditionalreferral to art 4 Charter in the contextof an illegally
stayingthird-country national who hasnot yet beenremovedNo other requirementsare neededThisimpliesan active
dutyfor the authoritiesto preventdegradingtreatmentaslaid downin art. 4 Charter. Article 4 wouldbe infringedin the
casewheretheindifferenceof the authoritiesof a MSwouldresultin a personwholly dependenon Statesupportfinding
him or herself,irrespectiveof his or her wishesand his or her personalchoices in a situation of extremematerial
povertythat doesnot allow him to meethis mostbasicneedssuchas, inter alia, food, personalhygieneand a placeto
live, and that undermineshis physicalor mentalhealthor putshim in a stateof degradationincompatiblewith humar

dignity.
! CJEU 28 Apr. 2011, C-61/: El Dridi EU:C:2011:20
AG 28 Apr. 201: EU:C:2011:26
* interpr. of Dir. 2008/115 Return Directive: Art. 15+1

ref. from Corte D'Appello Di Trento, Italy, 10 Feb. 2011

* TheReturnDirective precludeshat a MemberStatehaslegislationwhich providesfor a sentencef imprisonmento be
imposedon an illegally stayingTCN on the sole groundthat he remains,without valid grounds,on the territory of that
State, contrary to an order to leave that territory within a given period.

! CJEU 19 Sep. 2013, C-297/ Filev & Osmani EU:C:2013:56

* interpr. of Dir. 2008/115 Return Directive: Art. 2(2)(b)+1
ref. from Amtsgericht Laufen, Germany, 18 June 2012

* Directive mustbe interpretedas precludinga MS from providing that an expulsionor removalorder which predatesby
five yearsor morethe period betweenthe date on which that directive shouldhavebeenimplementedand the date on
whichit wasimplementedmaysubsequentlpe usedas a basisfor criminal proceedingswherethat order wasbasedon
a criminal law sanction(within the meaningof Article 2(2)(b)) and wherethat MS exercisedhe discretionprovidedfor
under that provision.
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CJEU 10 Sep. 2013, C-383/ G.&R. EU:C:2013:55
AG 23 Aug. 201 EU:C:2013:53
interpr. of Dir. 2008/115 Return Directive: Art. 15(2)+

ref. from Raad van State, Netherlands, 5 July 2013

If the extensionof a detentionmeasurehas beendecidedin an administrativeprocedurein breachof the right to be
heard, the national court responsiblefor assessinghe lawfulnessof that extensiordecisionmay order the lifting of the
detentionmeasureonly if it considers,n the light of all of the factual and legal circumstance®f eachcase,that the
infringementat issueactually deprivedthe party relying thereonof the possibility of arguing his defencebetter, to the
extent that the outcome of that administrative procedure could have been different.

CJEU 15 Sep. 2022, C-420/ H.N. EU:C:2022:15
AG 3 Mar. 202. EU:C:2022:67
interpr. of Dir. 2008/115 Return Directive: Art. 3+9+11(.

ref. from Sofiyski Rayonen sad, Bulgaria, 7 Aug. 2020

In sofar asit is apparentfrom the order for referencethat, in the presentcase the personconcerneds preventedrom
entering the territory of the MS in which his trial is taking place becauseof an entry ban imposedon him by the
competentauthorities of that Member State, it remainsto be determinedwhetherReturn Dir. 2008/115,in sucha
situation, precludes the MS concerned from withdrawing or suspending the entry ban imposed on that person.
In thatregard, it shouldberecalledthat that directive,whichlays downcommorstandardsand procedurego be applied
in the MSsfor returningillegally stayingthird-country nationals,permitsMSs, as providedfor in Art. 11(3), wherea
return decision is accompanied by an entry ban, to withdraw or suspend such a ban.

Thus,the fourth subparagraphof that paragraphstatesthat, in specificcasesor certain categoriesof casesfor other
reasons, MS are to have such an option.

Asthe AdvocateGeneralobservedn point 87 of his Opinion, the fourth subparagraptof Art. 11(3) ReturnDir. confers
on the MS a wide discretionin defining the casesin which they considerthat an entry ban accompaniedy a return
decisionshouldbe suspendedr lifted and thereforeallows themto withdraw or suspendsuchan entry banin order to
enable a suspect or accused person to travel to their territory in order to be present at his or her trial.

CJEU 6 Oct. 2022, C-241/ I.L. EU:C:2022:43
AG 2 June 202 EU:C:2022:75
interpr. of Dir. 2008/115 Return Directive: Art. 15(:

ref. from Riigikohus, Estonia, 30 Mar. 2021

Art. 15(1) ReturnDir. mustbe interpretedas not permitting a MS to order the detentionof an illegally stayingthird-
countrynational solelyon the basisof a generalcriterion basedon therisk that the effectiveenforcementf theremova
would be compromisedwithout satisfyingone of the specificgroundsfor detentionprovidedfor and clearly definedby
the legislation implementing that provision in national law.

CJEU 17 Sep. 2020, C-806/ J.Z. EU:C:2020:30
AG 23 Apr. 202( EU:C:2020:72
interpr. of Dir. 2008/115 Return Directive: Art. 11(:

ref. from Hoge Raad, Netherlands, 23 Nov. 2018

TheReturnDirective,andin particular Art. 11 thereof,mustbe interpretedas not precludinglegislationof a MS which
providesthat a custodialsentencenaybeimposedon anillegally stayingTCN for whomthe return proceduresetout in
that directivehasbeenexhaustedbut who hasnot actually left theterritory of the MSs,wherethe criminal act consistdn
an unlawful staywith noticeof an entry ban, issuedin particular on accountof that TCNOsriminal record or the threat
he representdo public policy or national security,providedthat the criminal act is not definedas a breachof suchan
entry ban and that that legislationis sufficientlyaccessiblepreciseand foreseeablén its applicationin order to avoid
all risk of arbitrariness, which is for the referring court to ascertain.

Follow up onthe Ouhramicase(C-225/16)of 26 July 2017 on the consequencesf an entry banif the alien hasnot (yet)
left the territory of the MS.
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! CJEU 10 Mar. 2022, C-519/. K./ Gifhorn (DE) EU:C:2021:95
AG 25 Nov. 202. EU:C:2022:17
* interpr. of Dir. 2008/115 Return Directive: Art. 16(1)+18(

ref. from Amtsgericht Hannover, Germany, 15 Oct. 2020

* Art. 16(1) ReturnDir. mustbe interpretedas meaningthat a certain sectionof a prison, which, althoughit hasits own
director, comesunder the direction of that prison and under the authority of the minister responsiblefor the prison
systemand wherethird-country nationalsare keptin detentionwith a view to their removalin specializedbuildings,
which have their own facilities and which are separatefrom the other buildings of this section,in which criminally
convictedpersonsare detained,may be regardedas a 'special detentionfacility' within the meaningof that provision,
providedthat the detentionconditionsapplicableto thosethird-country nationalspreventas muchas possiblethat this
detentionis equivalentto detentionin prison environmentand are such as to respectboth the fundamentalrights
guaranteed by the Charter and the rights enshrined in Art. 16(2) to (5) and Art. 17 of the RD.

(2) Art. 18 RD, readin conjunctionwith Art. 47 Charter, mustbe interpretedas meaningthat the national court which,
within the frameworkof its jurisdiction, mustrule on the detentionor extensiororder the detentionin a prison of a third-
country national pendinghis removalmustbe able to verify whetherthe conditionsunderwhich a MS can detain this
third-country national in prison pursuant to Art. 18.

(3) Article 16(1) of Directive 2008/115,read in conjunctionwith the principle of the primacy of EU law, mustbe
interpretedas meaningthat a national court rules on legislation of a MemberStateunderwhich illegal residentsare
residentin theterritory of that MemberStatependingtheir removal,third-countrynationalsmaybe temporarilydetainec
in a prison,wheretheyare keptseparatefrom ordinary prisoners shouldnot applyif the conditionsunderwhichsuchan
arrangementccordingto Article 18(1)is not or nolongermet, andthe secondsentenc®f Article 16(1) of that directive
is compatible with EU law.

! CJEU (GC) 8 May 2018, C-82/. K.A. a.o. EU:C:2017:82
AG 26 Oct. 201 EU:C:2018:30
* interpr. of Dir. 2008/115 Return Directive: Art. 5+11+]

ref. from Raad voor Vreemdelingenbetwistingen, Belgium, 12 Feb. 2016

* Art. 5 and 11 mustbe interpretedas not precludinga practice of a MS that consistsn not examiningan applicationfor

residenceor the purposeof family reunification, submittedon its territory by a TCN family memberof a Union citizen
whois a national of that MS and who hasneverexercisechis or her right to freedomof movementsolelyon the ground
that that TCN is the subject of a ban on entering the territory of that Member State.
Art. 5 mustbeinterpretedas precludinga national practice pursuantto which a return decisionis adoptedwith respec
to a TCN,who haspreviouslybeenthe subjectof a return decision,accompaniedy an entry banthat remainsin force,
withoutany accountbeingtakenof the detailsof his or her family life, andin particular the interestsof a minor child of
that TCN, referredto in an applicationfor residencefor the purposesf family reunificationsubmittedafter the adoptior
of such an entry ban, unless such details could have been provided earlier by the person concerned.

! CJEU 19 Dec. 2024, C-244/ Kaduna EU:C:2024:103

* interpr. of Dir. 2008/115 Return Directive: Art.
ref. from Rechtbank Den Haag (zp Amsterdam), Netherlands, 29 Mar. 2024

* joined cases: C-244/24 + C-290/24

* Art. 6 mustbeinterpretedas precludingthe issuingof a return decisionto a TCN, whois legally stayingin theterritory
of a MSby virtue of the option exercisedy that MSto granttemporaryprotectionto that TCN, beforethe dateon which
that protectionends,including wherethe effectsof that decisionare suspendedintil that dateand wherethat dateis in
the near future.

! CJEU (GC) 30 Nov. 2009, C-357/ Kadzoev EU:C:2009:69
AG 10 Nov. 200! EU:C:2009:74
* interpr. of Dir. 2008/115 Return Directive: Art. 15(4), (5) + (

ref. from Administrativen sad Sofia-grad, Bulgaria, 7 Sep. 2009

* The maximumduration of detentionmustinclude a period of detentioncompletedin connectionwith a remova
procedurecommencedeforethe rules in the directive becomeapplicable.Only a real prospectthat removalcan be
carried out successfullyhaving regard to the periodslaid downin Article 15(5) and (6), corresponddo a reasonable
prospeciof removal,andthatthat reasonablerospectdoesnot existwhereit appearsunlikelythat the personconcernet
will be admitted to a third country, having regard to those periods.

! CJEU 3 June 2025, C-460/ Kinsa EU:C:2024:94
AG 7 Nov. 202« EU:C:2025:39
* interpr. of Dir. 2002/90 Unauthorized Entry: Art. 1
ref. from Tribunale di Bologna, Italy, 17 July 2023 Charter Fundamental Rights: Art. 7+24-

* Art. 1(1)(a) mustbe interpretedas meaningthat, (1): the conductof a personwho, in breachof the rules governingthe
movemenbf personsacrossborders,bringsinto the territory of a MS minorswho are third-country nationalsand are
accompanyindiim or her, and over whomhe or sheexercisesactual care, doesnot fall within the scopeof the genera
offenceof facilitation of unauthorisedentry, and, (2): thosearticles precludenational legislation criminalising suck
conduct.
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CJEU 30 Sep. 2020, C-402/ L.M. / CPAS (BE) EU:C:2020:15
AG 4 Mar. 202( EU:C:2020:75
interpr. of Dir. 2008/115 Return Directive: Art. 5+1
ref. from Cour du Travail de Liege, Belgium, 17 May 2019 Charter Fundamental Rights: Art. 7+19

Artt. 5, 13 and 14, readin thelight of Art. 7, 19(2),21 and 47 of the Charter, mustbe interpretedas precludingnational
legislation which does not provide, as far as possible, for the basic needs of a TCN to be met where:

b that national has appealed against a return decision made in respect of him or her;

b the adult child of that TCN is suffering from a serious illness;

b the presence of that TCN with that adult child is essential;

ban appealwasbroughton behalfof that adult child againsta return decisiontakenagainsthim or her, the enforcemer
of whichmayexposehat adult child to a seriousrisk of graveandirreversibledeteriorationin his or her stateof health,
and

b that TCN does not have the means to meet his or her needs himself or herself.

CJEU 24 Feb. 2021, C-673/ M. a.o. EU:C:2020:84
AG 20 Oct. 202! EU:C:2021:12
interpr. of Dir. 2008/115 Return Directive: Art. 3+6+1

ref. from Raad van State, Netherlands, 4 Sep. 2019

Arts 3, 4, 6 and 15 mustbe interpretedas not precludinga MS from placingin administrativedetentiona TCN residing
illegally onits territory, in orderto carry outtheforcedtransferof that nationalto anotherMSin whichthat nationalhas
refugeestatus,wherethat national hasrefusedto complywith the order to go to that other MS andit is not possibleto
issue a return decision to him or her.

CJEU 11 Mar. 2021, C-112/. M.A. EU:C:2021:19
interpr. of Dir. 2008/115 Return Directive: Art. 5+1
ref. from Conseil dOEtat, Belgium, 28 Feb. 2020 Charter Fundamental Rights: Art. 24-

Art. 24 Charter

Art. 5 ReturnDirective,readin conjunctionwith Art. 24 Charter, mustbe interpretedas meaningthat MSsare required
to takedueaccountof the bestinterestsof the child beforeadoptinga return decisionaccompaniedy an entry ban,ever
where the person to whom that decision is addressed is not a minor but his or her father.

CJEU 27 Apr. 2023, C-528/: M.D. EU:C:2022:93
AG 24 Nov. 202; EU:C:2023:34
interpr. of Dir. 2008/115 Return Directive: Art. 5+1

ref. from High Court Budapest, Hungary, 19 July 2021

Art 20 TFEU mustbe interpretedas precludinga MS from adoptinga decisionbanningentry into the territory of the
EuropeanUnion in respectof a TCN, who is a family memberof a Union citizen,a national of that MS who hasnever
exercisedhis or her right to free movementwithout having examinedbeforehandwhetherthere is, betweenthose
persons,a relationship of dependencyvhich would de facto compelthat Union citizen to leave the territory of the
EuropeanUnion altogetherin order to go with that family membemand, if so,whetherthe groundson whichthat decisior
was adopted allow a derogation from the derived right of residence of that TCN.

Art. 5 Return Dir. mustbe interpretedas precluding that a TCN, who should have beenthe addresseeof a return
decision,s the subjectbin a direct extensiorof the decisionwhichwithdrewfrom him or her, for reasonsconnectedvith
national security,his or her right of residenceon theterritory of the MS concerned®of a decisionbanningentryinto the
territory of the EuropeanUnion, adoptedfor identical reasonswithout consideratiorbeinggiven,beforehandto his or
her state of health and, where appropriate, his or her family life and the best interests of his or her minor child.
Art. 5 ReturnDir. mustbeinterpretedas meaningthat, wherea national court is seisedbf an actionagainstan entryban
decision adopted pursuantto national legislation which is incompatiblewith that Article 5 and which cannot be
interpretedconsistentlywith it, that court mustdisapplythat legislationto the extentthat it doesnot complywith that
article and, where necessary to ensure the full effectiveness of Article 5, apply that article directly in the dispute
Art. 13 ReturnDir. mustbeinterpretedas precludinga national practiceby whichthe administrativeauthoritiesof a MS
refuseto apply a final court decisionordering the suspensiomf enforcemenbf an entry ban decisionon the groundthat
that decision had already been the object of an alert in the Schengen Information System.

CJEU 8 Oct. 2020, C-568/ M.O. / Toledo (ES) EU:C:2020:80

interpr. of Dir. 2008/115 Return Directive: Art. 6(1)+8(:
ref. from Tribunal Superior de Justicia of Castilla La Mancha , Spain, 11 Jul

First, it shouldbe observedhat, whenapplyingdomestidaw, and within the limits establishedy generalprinciples of
law, national courtsare requiredto interpretthat law, sofar as possible,n the light of the wording and the purposeof
the directive concernedn order to achievethe result soughtby that directive. In this case,the referring court seemdo
precludethat possibility. Secondlyjt mustbe observedhat, in accordancewith the CourtOsettledcase-law,a directive
cannot, of itself, impose obligations on an individual.

TheReturnDirective mustbe interpretedas meaningthat, wherenational legislation makesprovision,in the eventof a
TCNstayingillegally in theterritory of a MS, for eithera fine or removal,andthe latter measuremaybe adoptedonly if
there are aggravating circumstancesconcerningthat national, additional to his or her illegal stay, the competer
national authority may not rely directly on the provisionsof that directivein order to adopta return decisionand to
enforce that decision, even in the absence of such aggravating circumstances.
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! CJEU 5 June 2014, C-146/ Mahdi EU:C:2014:193
AG 14 May 201 EU:C:2014:132
* interpr. of Dir. 2008/115 Return Directive: Art. 1

ref. from Administrativen sad Sofia-grad, Bulgaria, 28 Mar. 2014

* Any decisionadoptedby a competentuthority, on expiry of the maximumperiod allowedfor the initial detentionof a
TCN, on the further courseto take concerningthe detentionmustbe in the form of a written measurethat includesthe
reasonsin fact and in law for that decision.The Dir. precludesthat an initial six-monthperiod of detentionmay be
extended solely because the third-country national concerned has no identity documents.

! CJEU 21 Mar. 2013, C-522/. Mbaye EU:C:2013:19

* interpr. of Dir. 2008/115 Return Directive: Art. 2(2)(b)+7(
ref. from Ufficio del Giudice di Pace Lecce, Italy, 22 Sep. 2011

* Third-countrynationalsprosecutedor or convictedof the offenceof illegal residenceprovidedfor in the legislationof a
Member Statecannot,on accountsolely of that offenceof illegal residence be excludedfrom the scopeof Directive
2008/115.

Directive 2008/115doesnot precludelegislation of a Member Statepenalisingthe illegal residenceof third-country
nationalsby a fine which may be replacedby expulsion.However,it is only possibleto haverecourseto that option to
replacethefine wherethe situationof the personconcernedcorrespondgo oneof thosereferredto in Article 7(4) of that

directive.
! CJEU 5 Nov. 2014, C-166/: Mukarubega EU:C:2014:203
AG 25 June 201 EU:C:2014:233
* interpr. of Dir. 2008/115 Return Directive: Art. 3+

ref. from Tribunal Administratif de Melun, France, 3 Apr. 2013

* A national authority is not precludedfrom failing to heara TCN specificallyon the subjectof a return decisionwhere
after that authority has determinedthat the TCN is stayingillegally in the national territory on the conclusionof a
procedurewhich fully respectedhat personOgght to be heard, it is contemplatinghe adoptionof sucha decisionin
respect of that person, whether or not that return decision is the result of refusal of a residence permit.

! CJEU 3 Sep. 2015, C-456/ Orrego Arias EU:C:2015:55

* interpr. of Dir. 2001/40 Expulsion Decisions: Art. 3(1)(
ref. from Tribunal Superior de Justicia of Castilla La Mancha , Spain, 2 Oct.

* inadmissable

* This caseconcernsthe exactmeaningof the term Ooffencpunishableby a penaltyinvolving deprivationof liberty of at
least one yearOgset out in Art 3(1)(a). However,the questionwas incorrectly formulated. Consequentlythe Court
ordered that the case was inadmissable.

! CJEU 26 July 2017, C-225/. Ouhrami EU:C:2017:39
AG 18 May 201 EU:C:2017:59
* interpr. of Dir. 2008/115 Return Directive: Art. 11(:

ref. from Hoge Raad, Netherlands, 22 Apr. 2016

* Article 11(2) mustbe interpretedas meaningthat the starting point of the duration of an entry ban, asreferredto in that
provision,whichin principle maynot exceedive years,mustbe calculatedfrom the dateon whichthe personconcernet
actually left the territory of the Member States.

! CJEU 8 Sep. 2022, C-56/ P.L. EU:C:2022:67
* interpr. of Dir. 2008/115 Return Directive: Art. 5+6+1
ref. from Tribunal de Liege, Belgium, 28 Jan. 2022

* The request is manifestly unfounded.

! CJEU 25 May 2016, C-218/. Paoletti a.o. EU:C:2016:37
AG 26 May 201 EU:C:2016:74
* interpr. of Dir. 2002/90 Unauthorized Entry: Art.
ref. from Tribunale ordinario di Campobasso, Italy, 11 May 2015 Charter Fundamental Rights: Art.

* Article 6 TEU and Article 49 of the Charter of FundamentalRights of the EuropeanUnion mustbe interpretedas
meaningthat the accessionof a Stateto the EuropeanUnion doesnot preclude another Member Stateimposinga
criminal penaltyon personswho committed beforethe accessionthe offenceof facilitation of illegal immigration for
nationals of the first State.

! CJEU 14 Sep. 2017, C-184/ Petrea EU:C:2017:32
AG 27 Apr. 201" EU:C:2017:68
* interpr. of Dir. 2008/115 Return Directive: Art. 6(2

ref. from Dioikitiko Protodikeio Thessalonikis, Greece, 1 Apr. 2016

* TheReturnDirective doesnot precludea decisionto return a EU citizenfrom beingadoptedby the sameauthoritiesand
accordingto the sameprocedureasa decisionto return a third-countrynational stayingillegally referredto in Article 6
(1), providedthat the transpositionmeasure®f Directive 2004/38(CitizensDirective) which are morefavourableto that
EU citizen are applied.
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CJEU (GC) 17 July 2014, C-474/ Pham EU:C:2014:33
AG 30 Apr. 201« EU:C:2014:209
interpr. of Dir. 2008/115 Return Directive: Art. 16(:

ref. from Bundesgerichtshof, Germany, 3 Sep. 2013

The Dir. doesnot permita MS to detaina TCN for the purposeof removalin prison accommodatioriogetherwith
ordinary prisoners even if the TCN consents thereto.

CJEU 6 Dec. 2012, C-430/ Sagor EU:C:2012:77
interpr. of Dir. 2008/115 Return Directive: Art. 2+15+]
ref. from Tribunale di Adria, Italy, 18 Aug. 2011

An illegal stay by a TCN in a MS:

(1) can be penalised by means of a fine, which may be replaced by an expulsion order;

(2) can not be penalisedby meansof a homedetentionorder unlessthat order is terminatedas soonas the physica
transportation of the TCN out of that MS is possible.

CJEU 14 Jan. 2021, C-441, T.Q. EU:C:2020:51
AG 2 July 202( EU:C:2021:¢
interpr. of Dir. 2008/115 Return Directive: Art. 6+8+1
ref. from Rechtbank Den Haag (zp) Den Bosch, Netherlands, 12 June 2019 Charter Fundamental Rights: Art. 24

Art. 6(1) mustbe interpretedas meaningthat, beforeissuinga return decisionagainstan unaccompaniedninor, the MS
concernednustcarry outa generalandin-depthassessmerdf the situationof that minor, takingdueaccountof the best
interestsof the child. In this context,that MS must ensurethat adequatereception facilities are available for the
unaccompanied minor in question in the State of return.

Art. 6(1) readin conjunctionwith Art. 5(a) andin thelight of Art. 24(2) of the Charter, mustbe interpretedas meaning
that a MS may not distinguishbetweenunaccompaniedninors solely on the basis of the criterion of their age for the
purpose of ascertaining whether there are adequate reception facilities in the State of return.

Art. 8(1) mustbe interpretedas precludinga MS, after it hasadopteda return decisionin respectof an unaccompanie
minor and hasbeensatisfied,in accordancewith Art. 10(2), that that minor will be returnedto a memberof his or her
family, a nominatedguardian or adequatereceptionfacilities in the Stateof return, from refraining from subsequent|
removing that minor until he or she reaches the age of 18 years.

CJEU 3 Mar. 2022, C-409/. U.N. EU:C:2022:14
interpr. of Dir. 2008/115 Return Directive: Art. 6+7+
ref. from Administrative Court Pontevedra, Spain, 20 Aug. 2020

Art. 6(1) and 8(1) ReturnDir., readin conjunctionwith Art. 6(4), 7(1) and 7(2), mustbe interpretedas not precluding
legislationof a MSwhich penalisesa third-countrynational stayingillegally in theterritory of that MS,in the absenceof
aggravatingcircumstancesinitially by a fine togetherwith an obligation to leavethe territory of that MS within a
prescribed period unless, before the expiry of that period, that third-country nationalOsstay is regularised and,
subsequentlyif that third-country nationalOsstay is not regularised, by a decisionordering his or her compulson
removal, provided that that period is set in accordance with the requirements laid down in Art. 7(1) and (2).

CJEU 20 Oct. 2022, C-825/ U.P. EU:C:2022:81
interpr. of Dir. 2008/115 Return Directive: Art. 6(«
ref. from Cour de cassation, Belgium, 13 Dec. 2021

Art. 6(4) mustbe interpretedas not precludinglegislation of a MS underwhich, wherea right to stayis grantedto a
third-countrynational stayingillegally on its territory pendingthe outcomeof the processingf an applicationfor leave
to remainfor oneof thereasonscoveredby that provision,on accountof the admissibilityof that application,the grant of
that right entails the implicit withdrawal of a return decisionpreviouslyadoptedin respectof that national after the
rejection of his or her application for international protection.

CJEU 5 May 2021, C-641/: V.T./ CPAS (BE) EU:C:2021:37.
interpr. of Dir. 2008/115 Return Directive: Art. 5+1

ref. from Tribunal du Travail de Lisge, Belgium, 26 Nov. 2020

Art. 5+13 must be interpreted as precluding national legislation which:

* doesnot confer automaticsuspensoryeffecton an action broughtby a TCN againsta return decision,within the
meaningof Art. 3(4), concerninghim, after the withdrawal by the competentwuthority of his refugeestatuspursuantto
Art. 11 QD, and, correlatively,

* doesnot conferon that TCN a provisionalright to resideandto havehis basicneedstakencare of until a decisionon
that action is taken,

in the exceptionalkcasewherethat national, who is affectedby a seriousillness,may,as a result of that decisionbeing
enforced, be exposed to a serious risk of grave and irreversible deterioration in his state of health.

In this context,the national court, hearing a disputethe outcomeof which is linked to the possiblesuspensiorof the
effectsof the return decision,musthold that the action brought againstthat decisionhas automaticsuspensoreffect
where that action containsargumentsthat do not appearto be manifestlyunfounded,seekingto establishthat the
enforcementf that decisionwould exposehe TCNto a seriousrisk of graveandirreversibledeteriorationin his stateof
health.
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! CJEU 10 Apr. 2012, C-83/: Vo EU:C:2012:17
AG 26 Mar. 201: EU:C:2012:20
* interpr. of Dir. 2002/90 Unauthorized Entry: Art.

ref. from Bundesgerichtshof, Germany, 17 Feb. 2012

* TheVisaCodeis to beinterpretedas meaningthat is doesnot precludenational provisionsunderwhich assistingillegal
immigration constitutesan offencesubjectto criminal penaltiesin caseswhere the personssmuggled third-country
nationals, hold visaswhich they obtainedfraudulently by deceivingthe competentauthorities of the Member State of
issue as to the true purpose of their journey, without prior annulment of those visas.

! CJEU 2 July 2020, C-18/: W.M. EU:C:2020:13
AG 27 Feb. 202 EU:C:2020:51
* interpr. of Dir. 2008/115 Return Directive: Art. 16(:

ref. from Bundesgerichtshof, Germany, 11 Jan. 2019

* Art. 16(1) ReturnDirective mustbe interpretedas not precludingnational legislation which allows an illegally stayinc
TCN to be detainedin prison accommodatiorfor the purposeof removal, separatedfrom ordinary prisoners,on the
ground that he posesa genuine,presentand sufficiently seriousthreat affecting one of the fundamentalinterestsof
society or the internal or external security of the MS concerned.

! CJEU 11 June 2020, C-448, W.T. EU:C:2020:46
* interpr. of Dir. 2001/40 Expulsion Decisions: Art. in fu
ref. from Tribunal Superior de Justicia de Castilla-La Mancha, Spain, 12 Jur
2019

* Art. 12 of Dir. 2003/109mustbe interpretedas precludinglegislationof a MSwhich, asinterpretedby national case-law
with referenceto Council Directive 2001/40,providesfor the expulsionof any third-country nationalwho holdsa long-
term residencepermit who has committeda criminal offencepunishableby a custodialsentenceof at leastone year,
without it being necessaryto examinewhetherthe third country national representsa genuineand sufficiently serious
threatto public order or public securityor to takeinto accountthe duration of residencean theterritory of that Membel
State the ageof the personconcernedthe consequencesf expulsionfor the personconcernedand family membersand
the links with the country of residence or the absence of links with the country of origin.

! CJEU (GC) 22 Nov. 2022, C-69/ X. I Stscr (NL) EU:C:2022:45
AG 9 June 202 EU:C:2022:91
* interpr. of Dir. 2008/115 Return Directive: Art. 5+6+
ref. from Rechtbank Den Haag (zp) Den Bosch, Netherlands, 4 Feb. 2021 Charter Fundamental Rights: Art. 4+7-

* (1) Art 5 ReturnDir., readin conjunctionwith Art. 1, 4 and 19(2) Charter, mustbe interpretedas precludinga return
decisionfrom beingtakenor a removalorder from being madein respectof a third-country national who is stayinc
illegally on theterritory of a MS and sufferingfrom a seriousiliness,wherethere are substantialgroundsfor believing
thatthe personconcernedvould be exposedin the third-countryto whichhe or shewould beremovedto a real risk of a
significant,permanentnd rapid increasein his or her pain, if he or shewerereturned,on accountof the only effective
analgesidreatmentbeingprohibitedin that country.A MemberStatemaynot lay downa strict period within whichsuck
an increase must be liable to materialise in order to preclude that return decision or that removal order.

(2)Art. 5 and 9(1)(a) mustbe interpretedas precludingthe consequencesf the removalorder in the strict senseon the
stateof health of a third-country national from beingtakeninto accountby the competennational authority solelyin
order to examine whether he or she is able to travel.

(3) Directive 2008/115readin conjunctionwith Art. 7, aswell as Art. 1 and 4 Charter mustbe interpretedas meaning
that

(a) it doesnotrequirethe MS onwhoseterritory a third-countrynationalis stayingillegally to grantthat nationala right
of residencevherehe or shecannotbe the subjectof a return decisionor a removalorder becausehereare substantia
groundsfor believingthat he or shewould be exposedin the receivingcountry,to a real risk of a rapid, significantand
permanent increase in the pain caused by the serious illness from which he or she suffers;

(b) the stateof healthof that nationalandthe care he or shereceiveson thatterritory, on accountof thatillness,mustbe
takeninto account,togetherwith all the other relevantfactors, by the competennational authority whenit examine:
whethertheright to respecftfor the privatelife of that national precludeshim or her beingthe subjectof a return decisior
or a removal order;

(c) the adoptionof sucha decisionor measuredoesnot infringe that right on the sole groundthat, if he or shewere
returnedto the receivingcountry,that national would be exposedo therisk that his or her stateof healthdeteriorates
where such a risk does not reach the severity threshold required undérGrarter.

! CJEU 22 June 2023, C-711, X.X.X. | Etat Belge (BE) EU:C:2023:15
AG 2 Feb. 202 EU:C:2023:50
* interpr. of Dir. 2008/115 Return Directive: Art.
ref. from Conseil dOEtat, Belgium, 4 Nov. 2021
inadmissable

joined cases: C-711/21 + C-712/21

* Thenational (Belgian) Court failed to explainto the CJEU why a reply to their questionds necessaryo enablethemto
give judgmentEvenafter an expressequestof the CIEU, the ConseildOEtafailed to do so. The ConseildOEtatnerely
referred to a point of view of one of the parties.
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CJEU 23 Apr. 2015, C-38/: Zaizoune EU:C:2015:26
interpr. of Dir. 2008/115 Return Directive: Art. 4(2)+6(
ref. from Tribunal Superior de Justicia del Pais Vasco, Spain, 27 Jan. 2014

Articles 6(1) and 8(1), read in conjunctionwith Article 4(2) and 4(3), mustbe interpretedas precludinglegislationof a
MS, which provides,in the eventof TCNsillegally stayingin the territory of that Member State,dependingon the
circumstances, for either a fine or removal, since the two measures are mutually exclusive.

CJEU 11 June 2015, C-554, Zh. & O. EU:C:2015:9.
AG 12 Feb. 201 EU:C:2015:37
interpr. of Dir. 2008/115 Return Directive: Art. 7(«

ref. from Raad van State, Netherlands, 28 Oct. 2013

(1) Art. 7(4) mustbe interpretedas precluding a national practice wherebya third-country national, who is staying
illegally within the territory of a MemberState,is deemedo posea risk to public policy within the meaningof that
provisionon the solegroundthat that nationalis suspectedor hasbeencriminally convicted,of an act punishableas a
criminal offence under national law.

(2) Art. 7(4) mustbe interpretedto the effectthat, in the caseof a TCNwhois stayingillegally within the territory of a
MS and is suspectedor hasbeencriminally convicted,of an act punishableas a criminal offenceunder national law,
other factors,suchas the nature and seriousnessf that act, the time which haselapsedsinceit wascommittedand the
fact that that national was in the processof leaving the territory of that MS when he was detainedby the national
authorities, may be relevantin the assessmentf whetherhe posesa risk to public policy within the meaningof that
provision.Any matterwhichrelatesto thereliability of the suspicionthat the third-countrynational concerneccommittec
the alleged criminal offence, as the case may be, is also relevant to that assessment.

(3) Art. 7(4) mustbe interpretedas meaningthat it is not necessaryin order to makeuseof the option offeredby that
provision to refrain from granting a period for voluntary departurewhenthe TCN posesa risk to public policy, to
conducta freshexaminationof the matterswhich havealreadybeenexaminedn order to establishthe existenceof that
risk. Any legislation or practice of a MS on this issue must neverthelesensurethat a case-by-caseassessments
conducted of whether the refusal to grant such a period is compatible with that personOs fundamental rights.

3.3.2 CJEU pending cases on Irregular Migration and Border Detention

CJEU C-456/2! Aden
interpr. of Dir. 2008/115 Return Directive: Art. 5+
ref. from Rechtbank Den Haag (zp Roermond), Netherlands, 11 July 2025

On the issue of a return decision of a TCN who is excluded from refugee status pursuant to Art. 1F Ref. Convet

CJEU C-569/2! Alcker
interpr. of Dir. 2008/115 Return Directive: Art. 1+5+6+
ref. from Raad van State, Netherlands, 27 Aug. 2025

Return decision and non-refoulement.

CJEU C-150/2. Aroja EU:C:2025:66
AG 4 Sep. 202 Return Directive: Art. 15(5) + (i
interpr. of Dir. 2008/115

ref. from Korkein Oikeus, Finland, 27 Feb. 2024

Art. 15(3), (5) and (6) Return Dir. must be interpreted as meaning that:

(2) it requiresthat, in order to determinewhetherthe maximumperiodsof detentionlaid downin art. 15(5) and (6)
thereofhavebeenreached,all periodsduring which the TCN concernedwas previouslydetainedunderthat provision,
with a viewto enforcingthe samereturn decision mustbe takeninto account.If thereturn decisionremainsin forceand
the removal procedurehas not beengenuinelyand definitively abandonedan interruption in the detentiondoesnot
justify restartingthe calculation of periodsof detentionfrom zero. Thisis the caseevenif the TCN concernechasbeer
released between periods of detention or has temporarily left the territory for another MS;

(2) thejudicial reviewrequiredunderthe secondsentencef art. 15(3) of Directive 2008/115whenthe initial period of
detentionis to be extendedshouldbe carried out, in principle, beforethe start of the extendedberiod. However,if the
judicial reviewtakesplace after the expiry of the initial detentionperiod, giventhe gravity of any interferencewith the
fundamentatight to liberty, that reviewmustneverthelesbe conductedspeedily in accordancewith the requiremenbof
a timely judicial review of the lawfulness of detention, as laid down in art. 15(2) and (3) of that directive;

(3) if judicial reviewis undulydelayed,and the extensiorof detentionbeyondthe initial six-monthperiod underart. 15
(6) of Directive 2008/115takesplace without timely judicial review, suchdetentionmustbe regardedas unlawful. The
proceduralsafeguardof speedyjudicial review,enshrinedn art. 15(2) of that directive,is an essentiatonditionfor the
lawfulnessof continueddetention A subsequerfinding that the substantiveconditionsfor detentionare satisfiedcannot
retroactively heal the breach. Therefore,where this procedural requirementis not compliedwith, the TCN mustbe
releasedimmediately,irrespectiveof whetherthe substantiveconditionsfor detentionare satisfiedat the time of the
belated review.

CJEU C-26/2! Bukla
interpr. of Dir. 2008/115 Return Directive: Art. 5+12+1
ref. from Szegedi TSrvZnyszZk, Hungary, 17 Jan. 2025

What preciselymustbe understoodby the Oessencedthe confidentialgroundson which a return decisionis based
having regard to Articles 41 and 47 of the Charter?
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CJEU C-521/2! European Com.

non-transp. of Dir. 2002/90 Unauthorized Entry: Ar
The Commclaimsthat Hungaryhasfailed to fulfil its obligationsunderart. 1 and 3 of Council Dir. 2002/90relating to
the establishmenbf effectiveand dissuasivepenalties,as well as its obligations under art. 1(1) and (3) of Council
frameworkDecision2002/946referring, alsoin the eventof aggravatingcircumstancesto theimpositionof effectiveand
dissuasive criminal penalties.

CJEU C-431/2 Multan
interpr. of Dir. 2008/115 Return Directive: Art. 5+13(.
ref. from Rechtbank Den Haag (zp Roermond), Netherlands, 20 June 2024

On limited access by the judge of confidential information.

CJEU C-147/2. Safi EU:C:2025:65
AG 4 Sep. 202 Return Directive: Art. 5+
interpr. of Dir. 2008/115

ref. from Rechtbank Den Haag, Netherlands, 26 Feb. 2024

Is Article 20 TFEU to be interpretedas meaningthat it is not excludedthat a third-country parentmustbe granteda
derivedright of residencan the MemberStateof which his or her minor child is a national and wherehis or her child
resideswithout havingmadeuseof his or her citizenshiprights, while that third-country parenthasa right of residenct
in another Member State?

CJEU C-414/2! Sedrata
interpr. of Dir. 2008/115 Return Directive: Art. 3+6+8+15+!
ref. from Corte suprema di cassazione, Italy, 24 June 2025

Detention pending expulsion order.

CJEU C-877/2. Shamsi
interpr. of Dir. 2008/115 Return Directive: Art. 6(J
ref. from Raad van State, Netherlands, 18 Dec. 2024

On the issue of a return decision and life time imprisonment.

CJEU C-446/2. Stadt Bremen EU:C:2025:75
AG 2 Oct. 202! Return Directive: Art. 3+6+11(
interpr. of Dir. 2008/115

ref. from Oberverwaltungsgericht Bremen, Germany, 17 June 2024

TheAG concludeghat thesearticles mustbe interpretedas not precludingan entry ban of indefiniteduration from being
issuedagainsta third-country national whoseright to stayhasbeenterminatedand againstwhoma return decisionhas
been issued because that person constitutes a terrorist threat.

Suchan entry banmust,first, beissuedtakinginto accountall the specificcircumstance®f eachcaseandin thelight of
the obligationsset out in Article 5 of that directive. Secondthe personconcernedmustbe able to request,within a
reasonable period of time, that such a measure be lifted or that its length be reduced.

CJEU C-202/2! Tadmur
interpr. of Dir. 2008/115 Return Directive: Art. 3+5+8+
ref. from Rechtbank Den Haag (zp Roermond), Netherlands, 12 Mar. 2025

About the issue of a return decision and non-refoulement.

CJEU C-217/2! Wajir & Wompou

interpr. of Dir. 2008/115 Return Directive: Art. 1
ref. from Rechtbank Den Haag (zp Amsterdam), Netherlands, 20 Mar. 2025

joined cases: C-217/25 + C-218/25

Aboutthe differencebetweerstandards/conditionsvithin the meaningof Article 10 of the ReceptionCond.Dir. and as
referred to in Art. 16 of the Return Directive.

3.3.3 ECtHR Judgments on Irregular Migration and Border Detention, and Collective Expulsion (Art. 5; 4 Prot4)

ECtHR 19 June 2025, 11588, A.l.a.0.vGR CE:
violation of ECHR: Art. 5(1)+(4)+
joined cases: 11588/20, 13865/20, 17152/20

Violation of art 5 dueto the placementn protectivecustodyof oneof the applicants.Violation of art. 3 dueto theliving
conditions of the applicants, being homeless unaccompanied minor asylum seekers.
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ECtHR 7 Jan. 2025, 15783/ A.R.E.vGR CE:
violation of ECHR: Art. £

Violation of art. 5(1), (2) and (4) on accountof the applicantOmformal detentionwithout any legal basiswith a viewto
her Opushback®TYrkiye.Also violation of arts. 3 and 13 on accountof the Opushbaclfd becausehe Greeknational
legal systemdid not providefor an effectiveremedyin respectof allegedviolationsof arts. 2 and 3 during Opushbact
and the investigationof the applicantOsriminal complaint had fallen far short of satisfying the requirementsof
effectiveness.

ECtHR 23 Oct. 2012, 13058/ Abdelhakim v HU CE:
violation of ECHR: Art. £
This caseconcernsunlawful detentionwithout effectivejudicial review, of an asylumseekerduring the examinationof
his asylumapplication. Theapplicantwasa Palestinianwho had beenstoppedat the Hungarianborder control for using
a forged passport.

ECtHR 2 Oct. 2012, 14743/ Abdulkhakov v RU CE:
violation of ECHR: Art. ¢

Theapplicant,an Uzbeknational, appliedfor refugeestatusand asylumin Russia.The Russianauthoritiesarrestedhim
immediatelyupon arrival as they had beeninformedthat he was wantedin Uzbekistanfor involvementin extremis
activities. Theapplicantclaimedto be persecutedn Uzbekistardueto his religious beliefs,andfearedbeingtorturedin
order to extractconfessiorio offencesHis applicationfor refugeestatuswasrejected but his applicationfor temporary
asylum was still pending.

The Russianauthoritiesorderedthe applicantOgxtraditionto Uzbekistanyeferring to diplomatic assurancegiven by
the Uzbekauthorities.However the extraditionorder wasnot enforced dueto an indication by the ECtHR of an interim
measureunder Rule 39. Meanwhile, the applicant was abductedin Moscow, taken to the airport and brought to
Tajikistan.

Extradition of the applicantto Uzbekistanjn the eventof his return to Russia,wasconsideredo constituteviolation of
ECHRArt. 3, dueto the widespreadll-treatmentof detaineesand the systematiqractice of torture in police custodyin
Uzbekistanandthe fact that suchrisk would beincreasedor personsaccusedf offencexonnectedo their involvemen
with prohibited religious organisations. .

The Court foundit establishedhat the applicantOfransferto Tajikistanhad takenplacewith the knowledgeand either
passiveor activeinvolvemenbf the Russiarauthorities. Tajikistanis not a party to the ECHR,and Russiahad therefore
removedthe applicant from the protectionof his rights under the ECHR. The Russianauthorities had not madeany
assessment of the existence of legal guarantees in Tajikistan against removal of persons facing risk of ill-treatrr
As regardsthis issueof potential indirect refoulementthe Court notedin particular that the applicantOsransfer to
Tajikistan had beencarried out in secret,outsideany legal frameworkcapable of providing safeguardsagainst his
further transfer to Uzbekistanwithout assessmenof his risk of ill-treatment there. Any extra-judicial transfer or
extraordinaryrendition, by its deliberatecircumventiorof dueprocesswasheldto be contraryto therule of law andthe
values protected by the ECHR.

ECtHR 25 Sep. 2012, 50520/ Ahmade v GR CE:
violation of ECHR: Art. £

The conditions of detentionof the applicant Afghan asylumseekerin two police stationsin Athenswere found to
constitutedegradingtreatmentin breach of ECHR art. 3 Since Greeklaw did not allow the courts to examinethe
conditionsof detentionin centresfor irregular immigrants,the applicantdid not havean effectiveremedyin that regard,
in violation of ECHR art. 13 taken together with art. 3.

The Court found an additional violation of ECHR art. 13 taken togetherwith art. 3, resulting from the structural
deficienciesof the Greekasylumsystemas evidenceddy the period during which the applicanthad beenawaiting the
outcomeof his appealagainstthe refusalof asylum,andtherisk that he mightbe deportedbeforehis asylumappealhad
been examined.

ECHR art. 5 para. 4 was violated due to the lack of judicial competenceo review the lawfulnessof the deportatior
constituting the legal basis of detention.

ECtHR 2 Mar. 2017, 59727/, Ahmed v UK CE:
no violation of ECHR: Art. 5(1

A fifteenyear old Somaliasylumseekergetsa temporaryresidencepermitin The Netherlandsin 1992. After 6 years
(1998)hetravelsto the UK andapplies- again- for asylumbutundera falsename.Theasylumrequests rejectedbut he
is allowedto stay (with family) in the UK in 2004.In 2007 heis sentencedo four and a half months@nprisonmentnd
alsofacedwith a deportationorder in 2008.After the Sufiand EImi judgment(8319/07)the Somaliis releasedon bail in
2011.TheCourt statesthat the periodsof time takenby the Governmento decideon his appealsagainstthe deportatior
orders were reasonable.

72

Newsletter on European Migration Issues B for Jut NEMIS 2025/4 (Dec




e NEMIS 2025/4

3.3.3: Irregular Migration and Border Detention: Jurispruden&sCtHR Judgmen

! ECtHR 25 June 2019, 10112 Al Husin v BA CE:
* violation of ECHR: Art. £

N The applicant was born in Syria in 1963. He fought as part of a foreign mujahedin

unit on the Bosnianside during the 1992-95war. At somepoint he obtainedcitizenshipof Bosniaand Herzegovinaput
this was revokedin 2007.He was placedin an immigration detentioncentrein October2008 as a threat to national
security.He claimedasylum but this wasdismissednd a deportationorder wasissuedn February2011.Theapplicant
lodgeda first applicationto the ECtHR,which foundthat he faceda violation of his rights if he wereto be deportedto
Syria. Theauthoritiesissueda newdeportationorder in March 2012 and proceededver the following yearsto extenc
his detentionon national securitygrounds.In the meantimethe authoritiestried to find a safethird countryto deport
him to, but many countries in Europe and the Middle East refused to accept him.

In February2016 he wasreleasedsubjectto restrictions,suchas a ban on leavinghis area of residenceand havingto
report to the police. The Court concludedthat the groundsfor the applicantOsdetentionhad not remainedvalid for the
whole period of his detentionowing to the lack of a realistic prospectof his expulsion.There had thereforebeena
violation of his rights under Article 5(1)(f).

! ECtHR 16 Jan. 2024, 6383/ al-Hawsai v LT CE:
* violation of ECHR: Art. 3+5+6+8+13+1 (Prot.
* Detentionand OextraordinaryenditionCof the applicant, a terrorist suspecthy the CIA in a secretdetentionfacility in
Lithuaniain 2005-2006as part of the US OWapn TerrorOThe ECtHRunanimoushholdsa violation of Art. 3 (proc) due
to failure to carry out effectiveinvestigation.Also a violation of Art. 3 (subs)dueto the enablingof US authoritiesto
inhuman treatment. Also a violation of Art. 5 due to undisclosed detention and the enabling of transferring the a

! ECtHR 25 Mar. 2025, 22776/ Almukhlas v GR CE:
* violation of ECHR: Art. 2

* Violation of art. 2 in bothits proceduraland substantiveaspectsiueto the deathof the applicants@inor sonfollowing a
shot by the Greek coastguard during an operation to intercept a boat that was illegally transporting persons to (

! ECtHR 2 July 2024, 24607/ B.A.vCY CE:
* violation of ECHR: Art. 5(4

* Detentionof a Syrian asylumseekeron national security groundsfor over 2 yearsand 9 months;the detentionwas
consideredarbitrary astheapplicanthad expressedhis wishto applyfor asylumimmediatelyuponarrival andtherewas
not a sufficientlycloseconnectionbetweerthe groundrelied on to justify detentionand the preventionof unauthoriset
entry; article 5(4) was violated due to the duration of the appeal proceedings.

! ECtHR 17 Jan. 2023, 84523, Daraibou v HR CE:
* violation of ECHR: Art. 2

* This caseconcernsa fire that broke out in a detentioncentre,in which three detainedmigrantsdied and the applicant
sufferedsevereinjuries. The applicant complained,under both the substantiveand procedural limbs of Art. 2 of the
Convention,aboutthe authorities@ailure to protecthis life and their failure to properly investigatethe incident. The
ECtHR notesthat no further attemptswere madeto identify the Oinadequacyf the spaceand someorganisationa
shortcomingsOThe ECtHR cannot but concludethat the Croatian authorities failed to implementthe provisions of
domestidaw guaranteeingespecftor theright to life. In particular, theyfailed to detersimilar life-endangeringconduc
in the future.

! ECtHR 6 May 2025, 48302/: Demirci v HU CE:

* violation of ECHR: Art. 1 (Prot. 7

* This caseconcernsprocedural safeguardselating to expulsionof aliens. The expulsionon national security grounds
withoutreasonsand on the basisof classifiedinformationnot disclosedo thefirst applicant,is a significantlimitation of
his procedural rights without sufficient counterbalancingsafeguardsThe ECtHR holds that this expulsionis not in
pursuance of a decision reached in accordance with law.

! ECtHR 23 Feb. 2023, 21325/ Dshijri v HU CE:

*  violation of ECHR: Art. 5(1

* The caseconcernsthe detentionof an Iragi applicantpendinghis asylumproceedingsAfter 3 monthsof detentionthe
applicant was granted subsidiary protection and released.The ECtHR concludesthat there is no indication that the
applicantfailed to cooperatewith the Hungarianauthorities. The ECtHR further notesthat, asin O.M. v. Hungary, the
decisionsordering and prolonging the applicantOsletentionreferredto the needto clarify his identity and preventhis
abscondingbut finds that their reasoningwas not sufficientlyindividualisedto justify the measuren question,as also
required by the national law. The Hungarian GovernmentOeferenceto the fact that the applicant left Hungary
following his release and the granting of subsidiary protection cannot have any bearing on this conclusion.
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ECtHR 13 Dec. 2012, 39630/ El-Masri v MK CE:
violation of ECHR: Art. 3+t

The applicant,a Germannational of Lebaneseorigin, had beenarrestedby the Macedonianauthoritiesas a terrorist
suspectheldincommunicadan a hotelin Skopje handedoverto a CIA renditionteamat Skopjeairport, and broughtto
Afghanistanwhere he was held in US detentionand repeatedlyinterrogated,beaten,kicked and threateneduntil his
release four months later.

The Court acceptedevidencefrom both aviation logs, international reports, a German parliamentaryinquiry, and
statementdy a former Macedoniaministerof interior asthe basisfor concludingthat the applicanthad beentreatedin
accordancewith his explanationsin view of the evidencepresentedthe burdenof proof was shiftedto the Macedoniar
governmentwhich had not conclusively refuted the applicantOsallegations which there therefore consideredas
established beyond reasonable doubt.

Macedoniawas held to be responsiblefor the ill-treatment and unlawful detentionduring the entire period of the
applicantOsaptivity. In addition, arts. 3 and 13 ECHRhad beenviolateddueto the absencef any serousinvestigatior
into the case by the Macedonian authorities.

ECtHR 5 Dec. 2023, 8857/ F.S.vHR CE:
violation of ECHR: Art. 1 (Prot. 7

Thecaseconcernghe Croatiandecisiongo expelthe applicantfrom Croatia on national-securitygrounds.Accordingto
the applicant,he hadlived in Croatia with family since1998after his parentshad died whenhewasa child. He applied
for Croatiancitizenshipin 2011but wasinformedthat hewasa securityrisk by the nationalintelligenceagency Thisled
to his citizenshipapplication being denied,and subsequentlalso triggered the terminationof his permanentesidence
statusand ultimatelythe decisionto expelhim. However,he wasnot informedon the reasonswhy he wassaid to posea
threatto nationalsecurity. TheECtHRnotesthat althoughthe nationaljudgesdecidingthe applicantOsasehadtheright
to seekaccesdo the classifiedmaterial in the judicial reviewproceedingsoncerninghis expulsiontheydo not appear
to havetakenthat opportunity.Instead,the High AdministrativeCourt notedthat classifieddocumentsoncerningthe
applicantOsecurityscreeninghad alreadybeenconsulted The ECtHR concludeghat, havingregard to the proceeding
asa wholeandtaking accountof the margin of appreciationaffordedto Statesn national securitymatters the limitation
of the applicantOgrocedural rights in the proceedingsconcerninghis expulsionwere not counterbalancedn the
domestic proceedings so as to preserve the very essence of those rights and protect him against arbitrariness.

ECtHR 14 Nov. 2024, 75727/ G.H.vHU CE:
violation of ECHR: Art. 5(1
Detention of the applicant following the rejection of his asylum application.

ECtHR 19 June 2025, 39498, H.A. a.0.vHU . cE
violation of ECHR: Art. 5(1)+(4

Case is about the confinement of the applicants to the transit zone in Tompa and R3szke respectively.
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ECtHR (GC) 14 Sep. 2022, 24384 H.F.vFR CE:
violation of ECHR: Art. 3 (Prot. £
joined cases: 24384/19, 44234/20

Ontheprohibition of expulsionof nationals.This caseis abouttwo women(bornin 1989and1991)whotraveledin 2014
and 2015to Syria on their own initiative with their respectivepartners. Their decisionto leavewas part of a broader
movemenin which nationalsfrom severalEuropeanStateswentto Iraq or Syriato join the so-calledOlslamicStatein
Iraq and the LevantOor OISILOalso knownas OISISOThe partnersof thesewomendied in Syria. Both womengave
birth to severalchildrenin Syriaand endedup in the campsRoj and al-Hol. The ICRC regional director describedthe
situation in these camps as OapocalypticO..

The grandparentsof thesechildren tried to persuadethe French governmento repatriate their daughtersand their
childrento France.Thedomesticcourtsrefusedto entertainjurisdiction on the groundsthat the requestsoncernedacts
that could not be detachedfrom the conductby France of its international relations. The ECtHR first assesseshe
questionwhether it has jurisdiction. Firstly, the ECtHR concludesthat the requestis outside its jurisdiction (is
inadmissible)in the contextof Art. 3. However,the ECtHR finds the requestwithin it jurisdiction and therefore
admissible in the context of Art. 3(2) Prot. 4.

Takenliterally, the scopeof Art. 3(2) Prot. 4 correspondedo a negativeobligation of the Stateandwaslimited to purely
formal measuregrohibiting citizensfrom returningto nationalterritory. However jt couldnotberuled outthatinformal
or indirect measuresvhich de facto deprivedthe national of the effectiveenjoymenof his or her right to return might,
depending on the circumstances, be incompatible with this provision.

Certain positiveobligationsinherentin Art. 3(2) Prot. 4 had long beenimposedon Statesfor the purposeof effectively
guaranteeingentry to nationalterritory. Thesecorrespondedo measuresvhich stemmedraditionally from the StateC
obligation to issue travel documentsto nationals, to ensure that they could cross the border. As regards the
implementatiorof the right to enter,as in other contextsthe scopeof any positive obligationswould inevitably vary,
dependingon the diversesituationsin the Contracting Statesand the choicesto be madein terms of priorities and
resources.Thoseobligations mustnot be interpretedin sucha way as to imposean impossibleor disproportionate
burdenon the authorities.Wherethe Statewasrequiredto takepositivemeasuresthe choiceof meansvasin principle a
matter that fell within its margin of appreciation.

Thequestionthenis whethertherewasa right to repatriation (notablyfor thoseunableto reach Stateborderasa result
of material situation). The Conventiondid not guaranteea right to diplomatic protectionby a ContractingStatefor the
benefitof any personwithin its jurisdiction. Pursuantto this, individuals suchas the applicants@amily memberswho
werebeingheldin campsunderthe control of a non-Statearmedgroup and whoseStateof nationality had no consulat
presencen Syria, werenot in principle entitledto claim a right to consularassistanceConsequentlyi-rench citizens
beingheldin the campsin north-easterrSyriacould not claim a generalright to repatriation on the basisof theright to
enter national territory.

Thereare, however other obligationsstemmingrom Art. 3(2) Prot. 4. As could be seenfrom the preparatorywork on
Prot. 4, the objectof theright to enterthe territory of a Stateof which onewasa nationalwasto prohibit the exile of
nationals. Seerfrom this perspectiveArt. 3(2) Prot. 4 mightimposea positiveobligation on the Statewhere,in view of
the specificitiesof a given case,a refusal by that Stateto take any action would leave the national concernedin a
situationcomparablede facto, to that of exile. The Court repliedin the affirmative,havingregardto the extraterritorial
factors which had contributedto the existenceof a risk to the life and physicalwell-being of the applicantsGamily
members, in particular their grandchildren.

TheCourtwasacutelyconsciouf the veryreal difficulties facedby Statesn the protectionof their populationsagainst
terrorist violenceand the seriousconcernstriggeredby attacksin recentyears.Notwithstandingthe examinationof an
individual requestfor repatriation, in exceptionakircumstancesuchasthosesetout above fell in principle within the
categoryof operationalaspectf the authorities@ctionsthat had a direct bearingon respectfor the protected rights
in contrastto political choicesmadein the courseof fighting terrorismthat remainedoutsideof the CourtOsupervision
In the presentcase,it hadto be possiblefor the rejectionof a requestfor repatriation,in the contextat issue to giverise
to an appropriateindividual examination py an independenbody, separatefrom the executiveauthoritiesof the State
but not necessarilyby a judicial authority. This examinationhad to ensurean assessmendf the factual and other
evidencewhich had led thoseauthoritiesto decidethat it wasnot appropriateto grant the request.n the CourtOwiew,
the safeguardsffordedto theapplicantshad not been appropriate. Thus,the ECtHRGC concludesa violation by 14 to
3 votes.

ECtHR 7 Oct. 2025, 3158/: H.G.D.VvRS CE:

violation of ECHR: Art. 5(1)+5(4)+5(¢
Violation of art. 5(1) dueto the applicantOsonfinemenfor 26 daysin the airport transit zonewithout any legal basis
This was consideredincompatiblewith the principles of legal certainty and protectionfrom arbitrariness, which are
commonthreadsthroughoutthe Conventionand the rule of law. As the applicantdid not haveaccesso proceedingdy
whichthe lawfulnessof his defacto detentioncould be decidedspeedilyby a court, and did not havean enforceableight
to compensation for the deprivation of liberty, art. 5(4) and (5) had also been violated.

ECtHR 20 June 2024, 37641, H.L. v HU __ cE
violation of ECHR: Art. 5+¢
The applicant was found to have been deprived of his liberty in the alien policing sector of the Tompa transit zol

ECtHR 22 Oct. 2024, 1766/ J.B.a.o.vMT CE:
violation of ECHR: Art. £
Detentionof unaccompanieaninor asylumseekersAccordingto art. 46, the Court consideredthat generalmeasure

werecalled for asregardsthe independencef the Immigration AppealsBoard whenreviewingdetentionas well as the
issue of effective remedy to complain about conditions of detention.
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ECtHR 2 July 2024, 63076/; K.A.v CY CE:
violation of ECHR: Art. £

A lack of speedy review in the appeal proceedings concerning the detention of a Moroccan asylum seeker.

ECtHR 27 Nov. 2025, 62466/ K.G.&S.G.vPL - CE
violation of ECHR: Art. 5(1)(f)+¢
The caseconcernedhe detentionof a womanof a Checherorigin and her child in a guardedcentrefor foreignersfor
approximatelynine monthspendingtheir expulsionto Russia.The ECtHRrelied on its establisheccaselaw concerning
the detentionof families with children, reiterating that the authorities mustrigorously assessalternativesto detentior
before placing vulnerableapplicantsin guardedcentres.It held that the applicantsQietentionwas arbitrary, as the
authoritiesfailed to meaningfullyexamindessrestrictivemeasuresgisregardeccompellingpsychologicakvidenceand
providedno adequatgustification for holding a motherand a very youngchild in a prison-like environmentor nine
months.

For similar reasons, the Court found that the interference with family life was disproportionate under Article 8.

ECtHR 6 Nov. 2018, 52548/ K.G.v BE CE:

no violation of ECHR: Art. t

Theapplicant,a Sri Lankannational,arrived in Belgiumin October2009.He lodgedeightasylumapplications,alleging
that he had beensubjectedo torture in Sri Lankabecauséhe belongedo the Tamil minority. His requestsvererejectec
andhewasissuedwith a numberof ordersto leaveBelgiumbut did not comply.In January2011hewassentencedo 18
months@nprisonmentfor the offenceof indecentassaultcommittedwith violenceor threatsagainsta minor under 16.
In October 2014 he was notified that he was bannedfrom entering Belgium for six years on the ground that he
constituteda seriousthreat to public order. The decisionof the Aliens Office referred, amongother points, to his
conviction,to policereportsshowingthat he had committedhe offencef assault,shop-lifting,and contactwith minors,
and also to the orders to leave Belgium with which he had not complied. He was then placed in a detention cen
The Court stressedhat the casehad involvedimportantconsiderationconcerningthe clarification of therisks actually
facing the applicantin Sri Lanka, the protectionof public safetyin view of the seriousoffencesof which he had beer
accusedand the risk of a repeatoffence,and also the applicantOsentalhealth. The interestsof the applicantand the
public interestin the proper administrationof justice had justified careful scrutiny by the authoritiesof all the relevant
aspectsand evidenceandin particular the examination by bodiesthat affordedsafeguardsagainstarbitrariness,of the
evidenceregarding the threat to national securityand the applicantO&ealth. The Court thereforeconsideredthat the
lengthof time for whichthe applicanthad beenat the GovernmentQiisposalb approximatelyl3 monthsb could not be
regarded as excessive.

ECtHR 3 Feh. 2022, 20611/ Kommissarov v CZ CE:

violation of "~ ECHR: Art. £

Theapplicantis a Russiamationalwhowasbornin 1968andlivesin NizhnyNovgorod(Russia).Thecaseconcernghe
applicantOdetentionpendingextraditionfrom the CzechRepublicto Russia.ln 1998the applicantsettledin the Czect
Republicand wasgrantedpermanentesidenceherein 2000. Meanwhile,in 1999,he wasindictedin Russiafor fraud.
Betweer2005and 2014 severalrequestavere lodgedby the Russianauthoritiesfor his extradition,and in 2015it was
ruled that he could be extradited.Following an unsuccessfutonstitutionalappealin February2016andthe dismissalof
his application for asylum, the applicant was surrendered to the Russian authorities in November 2017.

The ECtHR concludesthat as a result of the delaysin the asylumproceedingsthe length of the detentionpending
extradition, which lasted eighteenmonths,was not in accordancewith domesticlaw. In this context,there were two
relevant elements:

* the timelimit for the detention pending extradition, and

* the time-limit for dealing with the asylum claim (para. 27 and 29).

Theyboth are inextricablylinked Bthe time-limit for considerationof the asylumclaim is intended,in the circumstance
of the case, to ensure that the overall length of detention is not excessive.

The ECtHR holds unanimously that there has been a violation of art. 5(1)(f).

ECtHR 23 Apr. 2024, 71008/: M.B. v NL CE:
violation of ECHR: Art. £
Violation of art. 5(1) ECHRdueto immigrationdetentionof the applicantasylumseekemwhichwasconsideredarbitrary
as it was not deemednecessaryto enablethe examinationof his asylumclaim; no stepswere takento further that
examinationduring the precedingten monthsof (pre-trial) criminal law detention;the ECtHR thereforedid not find a
sufficiently close connection between the immigration detention and the aim of preventing unauthorised entry.

ECtHR 3 Oct. 2024, 652/ M.H. v HU CE:
violation of ECHR: Art. £
joined cases: 652/18, 32660/18, 18581/19

Theapplicants@onfinemenin the R§szkeand Tompatransit zoneswhich, in line with theruling in R.R.a.0.v. Hungary;
amountedo defactodeprivationof liberty whichwasconsideredarbitrary, lacking sufficientlegal safeguardsand with
no ability to challenge the lawfulness of their detention effectively.

ECtHR 27 Feb. 2025, 44283/ M.S.H. v HU CE:
violation of ECHR: Art. £

Violation of art. 5(1) and (4) asthe applicantOstayin the Tompatransit zoneamountedo defacto deprivationof liberty,
given the prolonged period of time (13 months) during which he had been confined in the zone.
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! ECtHR 19 June 2025, 51980, M.Y.a.0.v GR CE:
* violation of ECHR: Art. 5(1)+(4
* joined cases: 51980/19, 55988/19, 56843/19, 61303/19, 15463/20, 19803/20

* Violation due to the lack of information of the reasonsfor detentionand lack of accessto effectivejudicial review of
reasons for continued detention.

! ECtHR 31 July 2012, 14902/ Mahmundi v GR ) ~ CE
* violation of ECHR: Art. £

* Theconditionsof detentionof the applicantsb Afghannationals,subsequentlgeekingasylumin Norway,who had beer
detainedin the Paganidetentioncentreuponbeingrescuedrom a sinkingboatby the maritimepolice Dwereheldto be
in violation of ECHR art. 3. In the specific circumstance®f this casethe treatmentduring 18 daysof detentionwas
considerednot only degrading,but also inhuman,mainly due to the fact that the applicants@hildren had also beer
detained,someof them separatedfrom their parents.In addition, a femaleapplicant had beenin the final stagesof
pregnancyand had receivedinsufficientmedicalassistanceand no information aboutthe place of her giving birth and
what would happen to her and her child.

ECHR art. 13, takentogetherwith art. 3, had beenviolated by the impossibilityfor the applicantsto take any action
before the courts to complain of their conditions of detention.

ECHRart. 5 para. 4 wasviolateddueto the lack of judicial competencéo reviewthe lawfulnessof the deportationthat
constitutes the legal basis for detention.

! ECtHR 29 Apr. 2025, 6338/ Mansouri v IT CE:
* ECHR: Art. 5+3+1.
* Thiscaseconcernghe lawfulnessand conditionsof confinemenbf a Tunisiannationalin connectiorwith his removalto
Tunisia. Thecomplaintswererejectedas inadmissible Thecomplaintsunderart. 5(1), (2) and (4) wereinadmissiblefor
failure to exhausdomestiaemediesandthereforethe complaintunderart. 5(5) wasdismissedsincompatiblewith the
ECHRratione materiae.Asthe generalconditionson board the ship usedfor the removalhad not attainedthe minimurnr
level of severityrequiredto engageart. 3, the complaintsunderart. 3 aswell asart. 13 wereregardedas manifestlyill-

founded.
! ECtHR 25 June 2020, 9347/ Moustahi v FR CE:
* violation of ECHR: Art. 5+2 Prot

* Two children, 3 and 5 yearsold in 2013, left the Comoroson a makeshiftooat headingfor Mayotte,wheretheir father
wasliving, asa legal resident.Having beeninterceptedat sea,their namesvereaddedto a removalorder issuedagainst
oneof the adultsin the group. Subsequentlytheywere placedin administrativedetentionin a police station. Althougr
their father cameto meetthemthere he was not allowedto seethemand the children were placedwith the Ostrange
adult on a ferry bound for the Comoros.

An hour later, thefatherlodgedan applicationfor urgentproceedingsn the AdministrativeCourt. While noting that the
decisionin questionwas OmanifestlyunlawfulO,the judge rejectedthe application for lack of urgency. The urgent
applicationsjudgeof the ConseildO ftatlismissedin appeal finding that it wasup to thefatherto follow the appropriate
procedurein order to apply for family reunification. In 2014 the two children were granteda long-stayvisa in this

context.
! ECtHR 25 Apr. 2024, 14606/: Muhamad v GR CE:
* violation of ECHR: Art. ¢

* Violation of art. 3 ECHR due to the detention conditions in police facility for irregular immigrants.

! ECtHR 4 Apr. 2017, 23707/1 Muzamba Oyaw v BE CE:
* no violation of ECHR: Art. £
* inadmissable

* The applicantis a Congolesenational who is in administrativedetentionawaiting his deportationwhile his (Belgian)
partneris pregnant.The ECtHR found his complaintunder Article 5 @ 1 manifestlyill-foundedsincehis detentionwas
justified for the purposesof deportation,the domesticcourtshad adequatelyassessethe necessityof the detentionand
its duration (less than three months) had not been excessive.
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ECtHR 23 Feb. 2016, 44883/ Nasr & Ghaliv IT CE:
violation of ECHR: Art. 3+5+8+1

The caseconcernedthe extrajudicial transfer or Oextraordinaryendition(from Italy, with the cooperationof Italian
officials, of an Egyptiancitizenwho had beengrantedasylumin Italy. He becamean imam,wasa memberof an Islamist
movementand was suspectedand later convictedin Italy of membershipof a terrorist organisation. Following his
abductionby CIA agentsin a streetin Milan in February2003the applicantwastakento a US Air Force basein lItaly,
puton a planeandflown via Germanyto Cairo. On arrival he wasinterrogatedby the EgyptianintelligenceservicesHe
was detaineduntil April 2004in crampedand unhygieniccells from where he was takenout at regular intervals and
subjectedo interrogationsessionsluring which he wasill-treated and tortured. Approximately20 daysafter his release
he was rearrested and remained in detention in Egypt until February 2007.

TheCourt notedthatin spiteof effortsby the Italian investigatorsand judgeswho had identifiedthe personsresponsible
Bboth US nationalsand Italian intelligenceofficersb and securedheir convictions thesehad remainedineffectivedue
to the Italian executiveauthoritiesGttitude. As this had ultimately resultedin impunityfor thoseresponsiblethe Court
held that the domestidnvestigationhad beena violation of the proceduralaspectof art. 3. Sincethe Italian authorities
had beenaware of the OextraordinaryenditionGperationand had actively cooperatedwith the CIA during the initial
phaseof the operation,the Court further consideredthat thoseauthoritieshad knownor shouldhaveknownthat this
wouldplacethe applicantat a real risk of ill-treatmentand of detentionconditionscontraryto art. 3. Therehadtherefore
also been a violation of the substantive aspect of art. 3.

By allowing the CIA to abduct the applicant in order to transfer him to Egypt, and thereby subjecting him to
unacknowledgedetentionin completedisregardof the guaranteesenshrinedin art. 5 which constituteda particularly
seriousviolation of his right to liberty and security,ltalyOsesponsibilitywasengagedvith regard both to his abductior
andto the entire period of detentionfollowing his handoverto the US authorities.The Court thereforefounda violation
of art. 5.

TheCourt heldthe Italian authorities@ctionsand omissiongo engagethe responsibilityunderart. 8 for theinterference
with theright to respectfor the private and family life of both the applicantand his wife. Sincethe investigationcarried
out by the Italian police, prosecutingauthorities and courts had beendeprivedof its effectivenesdy the executivel
decision to invoke State secrecy, there had also been a violation of art. 13 in conjunction with arts. 3, 5 and 8.

ECtHR 22 June 2023, 1103/ Poklikayew v PL CE:
violation of ECHR: Art. 1 (Prot. 7

Mr PoklikayewOwas expelledfrom Polandin 2012 on national security groundswithout being fully informed of the
reasons.The Court observedthat Mr Poklikayewhad receivedonly very generalinformation about the accusation:
againsthim, while no specificactionsby him which allegedlyendangeredational securitycould be seenfrom thefile.
Nor had he beenprovidedwith any information aboutthe possibility of accessinghe documentsn the file througha
lawyer with the requiredsecurityclearance He had alreadybeenexpelledto Belarus,makingit very difficult for him to
pleadhis case.Thefact that the final decisionhad beentakenby independenjudicial authoritiesat a high levelwasnot
enough to counterbalance the limitations on his procedural rights.

ECtHR 6 Oct. 2016, 3342/ Richmond Yaw v IT CE:
violation of ECHR: Art. £

The case concernsthe placementin detentionof four Ghanaian nationals pending their removal from ltaly. The
applicantsarrivedin Italy in June2008after fleeinginter-religiousclashesn Ghana.On 20 NovembeR2008deportatior
orderswereissuedwith a viewto their removal.Thisorder for detentionwasupheldon 24 Novembe2008by the justice
of the peaceand extendedon 17 Decembe2008,by 30 dayswithoutthe applicantsor their lawyerbeinginformed.They
werereleasedon 14 January2009 and the deportationorder waswithdrawnin June2010.In June2010the Court of
Cassationdeclaredthe detentionorder of 17 December2008 null and void on the ground that it had beenadoptec
without a hearing and in the absence of the applicants and their lawyer.

Their subsequent claims for compensation for the damage were dismissed by the Rome District Court.

ECtHR 20 June 2024, 47321, S.H.vHU CE:
violation of ECHR: Art. 5(1)+
Detention of an Iranian asylum seeker in the Tompa transit zone.

ECtHR 10 Dec. 2020, 56751/ Shiksaitov v SK CE:
violation of ECHR: Art. 5(1)(f

The applicant,a Russiannational of Checherorigin, was grantedrefugeestatusin Swederon groundsof his political
opinions.Aninternationalarrestwarrant had beenissuedagainsthim on accountof allegedactsof terrorism committec
in RussiaWhiletravelling, he wasapprehendeat the Slovakborder as a personappearingon InterpolOdist of wantec
personsHe waslater arrestedand heldin detentionwhile the Slovakauthoritiesconducteda preliminary investigatior
into the matter, followed by detentionin view of extraditionto Russia.ln November2016,the SupremeCourt found his
extradition to be inadmissible in light of his refugee status. He was released and administratively expelled to Sw
Theapplicanthad beengrantedrefugeestatusin Swedernotin Slovakia.Sucha decisionwasextraterritorially binding
in thatan award of refugeestatusby Swedenas oneof the StatePartiesto the 1951 RefugeeConventioncould be called
into questionby Slovakiaonly in exceptionalcircumstancesiving rise to the appearancethat the beneficiaryof the
decisionin questionmanifestlyfell within the termsof the exclusionprovisionof Article 1F of the 1951 Conventionand
therefore did not meet the requirements of the definition of a refugee contained therein.

ECtHR 3 Oct. 2024, 15008/ T.S. & M.S. CE:
violation of ECHR: Art. 5(1)+5(4
Detention of two unaccompanied minor asylum seekers for a period of ten days.
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3.3.3: Irregular Migration and Border Detention: Jurispruden&sCtHR Judgmen

! ECtHR 4 Apr. 2017, 39061/] Thimothawes v BE CE:

* no violation of ECHR: Art. £

* Thecaseconcernedan Egyptianasylum-seekewho was detainedin Belgiumawaiting his deportationafter his asylurr
requestwasrejected.After a maximumadministrativedetentionperiod of 5 monthshe wasreleased With this (majority)
judgmentthe Court acquitsthe Belgian Stateof the chargeof havingbreachedhe right to liberty underarticle 5(1) by
systematically detaining asylum seekers at its external border at the national airport.

! ECtHR 25 Apr. 2019, 62824/: V.M. v UK CE:

* violation of ECHR: Art. £

* see also: ECtHR 1 Sep 2016, 49734/12, V.M. v. UK

* Theapplicantclaimsto haveenteredthe UK illegally in 2003.0n offencesf crueltytowardsher son,sheis sentencedo
twelve monthsimprisonmentand the recommendatiorto be deported.After the end of her criminal sentenceshewas
detainedunderimmigration powerswith theintentionto deporther. Shefirst complainedwith the ECtHRin 2012about
her detention(of 34 months)and the ECtHRfound (in 2016)a violation of Art. 5(1) in thelight of the authorities@elay
in consideringthe applicantOdurther representationsn the contextof her claim for asylum.In the end sheis not
deported but released.
This procedureis her secondcomplaintwith the ECtHR and concernsthe latter part of her detentionunder different
litigation proceedingsvhich had not yet endedduring the first judgmentof the Court. The applicantcomplainedunder
Article 5 of the Conventionthat her detentionhad beenarbitrary as the authoritieshad failed to act with appropriate
OduediligenceO Although six reviewsof the applicantOsletentionwere written by the applicantO€caseworkerhd
severalreportsby doctorssupportingan immediaterelease theserequestsverefiled as OyetanotherpsychiatricreportC
which wer treated as a further request to revoke the deportation order.
The Court rulesthat the applicantwas unlawfully detaineddueto the deficienciesn her detentionreviews;the needto
redressthat unlawfulnesswvas not lessenedecausethe Statedid not makeappropriate arrangementdor her release
during that period.

! ECtHR 12 Sep. 2024, 30056/ Z.A.vHU - CcE

* ECHR: Art. £

* The applicant minor asylumseekerhad beenplacedin the RSszketransit zonefor a period of 46 dayswhich was not
considered as a deprivation of liberty within the meaning of ECHR art. 5.

! ECtHR 12 Sep. 2024, 13899/ Z.L.a.0.vHU . cE
* violation of ECHR: Art. 5(1)+5(4

* In line with its ruling in R.R.and Othersv. Hungary (36037/17)the Court found ECHR art. 5 applicable to the
applicantsO placement in the RSszke transit zone during the asylum proceedings as well as the alien policing p

3.3.4 CtRC views on Irregular Migration and Border Detention and Identity of the Child (Art. 8, 20)

! CtRC 31 May 2019, CRC/C/81/D/16/2C A.L.VES
* violation of CRC: Art. ¢

* Theexaminatiorusedto determinethe authorOage, the absencef a representativéo assisthim during this processand
the almostautomaticdismissalof the probativevalue of the birth certificate provided by the author, without the State
party havingevenformally assessethe dataand,in the eventof uncertainty havingthat data confirmedby the Algerian
consularauthorities,the Committeds of the view that the bestinterestsof the child werenot a primary considerationn
the age determinationprocessundergoneby the author, in breachof art. 3 and 12. The Committeealso notesthat the
Stateparty violatedhis rights insofarasit alteredelement®f his identity by attributing to him an ageand a dateof birth
that did not matchtheinformationon his birth certificate,evenafter the authorhad presenteda copyof the certificateto
the Spanish authorities.

! CtRC 29 Jan. 2021, CRC/C/86/D/63/2( C.O.C.vVvES
* violation of CRC: Art. 8+12+2

* Theauthoris a national of Gambiabornin 2001.In 2018,the Maritime Safetyand RescueAgencydetainedthe authoras

he attemptedo enter Spainon board a small boat. Althoughhe claimedto be a minor he was declaredan adult on the
basis of a wrist X-ray. However, nor this X-ray or any other test result was presented.
The Committeenotesthat the determinationof the age of a youngpersonwho claimsto be a minor is of fundamente
importance as the outcomedeterminesvhetherthat personwill be entitledto or excludedrom national protectionasa
child. Similarly, and this point is of vital importanceto the Committee,the enjoymentof the rights set out in the
Conventionflows from that determination.Subsequentlyit is imperativethat there be due processto determinea
personOs age, as well as the opportunity to challenge the outcome through an appeals process.
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3.3.6: Irregular Migration and Border Detention: Jurispruden€sRC views

CtRC 31 May 2019, CRC/C/81/D/22/2C J.A.B.V ES
violation of CRC: Art. 8+2(

The age-determinatiorprocedureundergoneby the author, who claimedto be a child, was not accompaniecby the
safeguardsieededo protecthis rights underthe Conventionln particular the failure to considerthe authorOsriginals
of official identity documentsssuedby a sovereigncountry, the declarationof adulthoodin responseto the author®
refusalto undergoage-determinationiests,and the StateOrefusalto allow his representativao assisthim during this
process,the Committeeis of the view that the bestinterestsof the child were not a prime considerationin the age-
determination procedure to which the author was subjected, in breach of articles 3 and 12 of the Convention.
TheCommittefurther notesthat the Stateparty violatedhis rights underarticle 8 of the Conventiorinsofarasit altered
elementsof his identity by attributing to him a date of birth that did not correspondto the informationin the official
documents issued by his country of origin, including his original passport.

The Committegfurther notesthat the StateOfailure to provide protectionin responseo his situationas an unprotected
highly vulnerableunaccompaniedhild migrantwhowasill, aswell asthe contradictioninherentin declaringthe author
to be an adult while at the sametime requiring him to have a guardianin order to receive medical treatmentand
vaccinations. This constitutes a violation of Art. 20(1) and 24.

CtRC 7 Feb. 2020, CRC/C/83/D/24/2( M.A.B.V ES
violation of CRC: Art. 3+¢

The Committeeconsidersthat the age determinationprocedureundergoneby the author, who claimedto be a child and
providedevidenceto supportthis claim, wasnot accompaniedy the safeguardsieededo protecthis rights underthe
Convention.Giventhe circumstance®f the presentcase,in particular the examinationusedto determinethe authorO
age, the fact that he was not assistedby a representativaluring the age determinationprocedureand the fact that the
State party almost automatically rejected as evidencethe birth certificate that he provided, without even formally
assessinghe information that it containedand clearing up any doubtswith the Guinean consular authorities, the
Committeeis of the view that the bestinterestsof the child were not a primary considerationin the age determinatior
procedure undergone by the author, contrary to artt. 3 and 12.

The Committeealso considergthat a childOglate of birth formspart of his or her identity andthat Statespartieshavean
obligation to respectthe right of the child to preservehis or her identity without depriving him or her of any element
thereof.Althoughthe author providedthe Spanishauthoritieswith a copyof his birth certificate,the Stateparty failed to
respectthe identity of the author by rejecting the certificate as evidence without first askinga competentuthority to
formally assesshe informationthat it containedor askingthe authoritiesof the authorOsountryof origin to verify that
information.

CtRC 28 Sep. 2020, CRC/C/85/D/26/2( M.B.S.Vv ES
violation of CRC: Art. 8+2(

TheCommitteeconsiderghat the agedeterminatiorprocedureundergoneby the author,who claimedto be a minor, was
not accompaniedy the safeguardsieededo protecthis rights underthe Conventionln the presentcase this is dueto
thefailure to take proper accountof the original copy of the official birth certificateissuedby his countryof origin and
thefailure to appointa guardianto assisthim during the age determinationprocedure Consequentlythe Committeds
of the view that the bestinterestsof the child were not a primary considerationin the age determinationprocedure
contrary to artt. 3 and 12 of the Convention.

CtRC 28 Sep. 2020, CRC/C/85/D/40/2( S.M.A.v ES
violation of CRC: Art. 8+2(

TheCommitteds thereforeof the viewthat the agedeterminatiorprocedureundergoneby the author, who claimedto be
a minor, did not offer the safeguardsneededto protect his rights under the Convention.In this case,the author
underwenthe agedeterminatiorprocedurewithoutthe necessargafeguard$ecauséis official birth certificate,issuec
by his country of origin, was not given proper considerationand becausea guardianwas not appointedto assisthim
during the procedure.The Committeeis thereforeof the view that the bestinterestsof the child were not a primary
consideration in the age determination procedure, in violation of artt. 3 and 12 of the Convention.
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4 External Treaties

4.1 External Treaties: Association Agreements

EEC-Algeria Association Agreement
* 0OJ 2005 L 265

CJEU judgments
! CJEU 29 Feb. 2024 C-549/22
See further: 0 4.4

EEC-Tunisia Association Agreement
* 0J 1998 L 97

CJEU judgments
! CJEU 14 Dec. 2006 C-97/05
See further: o 4.4

EEC-Turkey Association Agreement
* 0J 1964 217/3687

EEC-Turkey Association Agreement Additional Protocol

*  0J1972L 293

CJEU judgments
! CJEU 11 May 2000 C-37/98
! CJEU 20 Sep. 2007 C-16/05
! CJEU 19 Feb. 2009 C-228/06
! CJEU 21 July 2011 C-186/10
! CJEU (GC) 24 Sep. 2013 C-221/11
! CJEU 10 July 2014 C-138/13

See further: © 4.4

EEC-Turkey Association Agreement Decision 2/76

measures sorted in alphabetical or
case law sorted in chronological orc

into force 18 July 2005

X. 68(4)

into force 26 Jan. 1998

Gatoussi 64(1)

into force 23 Dec. 1963

into force 1 Jan. 1973

Savas 41(2)
Tum & Dari 41(2)
Soysal 41(1)
Tural Oguz 41(1)
Demirkan 41(2)
Dogan (Naime) 41(2)

* Dec. 2/76 of 20 December 1976 on the implementation of Article 12 of the Ankara Agreement
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EEC-Turkey Association Agreement Decision 1/80

*

Dec. 1/80 of 19 Sept. 1980 on the Development of the Association

CJEU judgments

CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU (GC)
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU (GC)
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU
CJEU

30 Sep. 1987
20 Sep. 1990
16 Dec. 1992
50ct. 1994
6 June 1995
23 Jan. 1997
17 Apr. 1997
29 May 1997
5June 1997
30 Sep. 1997
30 Sep. 1997
19 Nov. 1998
26 Nov. 1998
10 Feb. 2000
16 Mar. 2000
22 June 2000
19 Nov. 2002
8 May 2003
21 Oct. 2003
16 Sep. 2004
30 Sep. 2004
11 Nov. 2004
2 June 2005
7 July 2005
7 July 2005
7 July 2005
10 Jan. 2006
16 Feb. 2006
26 Oct. 2006
18 July 2007
4 Oct. 2007
24 Jan. 2008
25 Sep. 2008
18 Dec. 2008
17 Sep. 2009
21 Jan. 2010
4 Feb. 2010
29 Apr. 2010
9 Dec. 2010
22 Dec. 2010
16 June 2011
29 Sep. 2011
15 Nov. 2011
8 Dec. 2011
29 Mar. 2012
19 July 2012
8 Nov. 2012
7 Nov. 2013
11 Sep. 2014
12 Apr. 2016
21 Dec. 2016
29 Mar. 2017
7 Aug. 2018
10 July 2019
3 0ct. 2019
21 Oct. 2020
3June 2021
2 Sep. 2021

C-12/86
C-192/89
C-237/91
C-355/93
C-434/93
C-171/95
C-351/95
C-386/95
C-285/95
C-36/96
C-98/96
C-210/97
C-1/97
C-340/97
C-329/97
C-65/98
C-188/00
C-171/01
C-317/01
C-465/01
C-275/02
C-467/02
C-136/03
C-373/03
C-374/03
C-383/03
C-230/03
C-502/04
C-4/05
C-325/05
C-349/06
C-294/06
C-453/07
C-337/07
C-242/06
C-462/08
C-14/09
C-92/07
C-300/09
C-303/08
C-484/07
C-187/10
C-256/11
C-371/08
C-7/10
C-451/11
C-268/11
C-225/12
C-91/13
C-561/14
C-508/15
C-652/15
C-123/17
C-89/18
C-70/18
C-720/19
C-194/20
C-379/20

Demirel
Sevince

Kus

Eroglu

Ahmet Bozkurt
Tetik
Kadiman

Eker

Kol

GYnaydin
Ertanir
Akman

Birden

Nazli

Ergat

EyYp

Kurz (Yuze)
Birlikte
Abatay & Sahin
Com. / Austria
Ayaz
Cetinkaya
DSrr & Unal
Aydinli

GYrol

Dogan (ErgYl)
Sedef

Torun

GYzeli

Derin

Polat

Payir

Er

Altun

Sahin
Bekleyen
Genc (Hava)
Com./NL
Toprak & Oguz
Metin Bozkurt
Pehlivan

Unal

Dereci

Ziebell
Kahveci & Inan
DYlger
GYhlbahce
Demir

Essent

Genc (Caner)
Ucar a.o.
Tekdemir

YSn

A. / Udl.Min. (DK)
Stscr. / A. a.o. (NL)

G.R.
B.Y.
B.

7+12
6(1)+13
6(1)+6(3)
6(1)

6(1)

6(1)

7

6(1)

6(1)

6(1)
6(1)+6(3)
7

6(1)
6(1)+14(1)
7

7(1)
6(1)+7
10(1)
13+41(1)
10(1)

7
7+14(1)
6(1)+14(1)
6+7

9

6(1) + (2)
6

7

6

6, 7 and 14
7+14
6(1)

7

7

13

7(2)

6(1)
10(1)+13
13
7+14(1)
7

6(1)

13

14(1)

7

7
6(1)+10
13

13

13

7

13

13

13

13

7
6,7and 9
13
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! CJEU 22 Dec. 2022 C-279/21 X. ' Udl¥andingen (DK) 13
! CJEU 9 Feb. 2023 C-402/21 S,E., &C. 6+7+13
! CJEU 4 July 2024 C-375/23 Meislev 6+13
See further: © 4.4
EEC-Turkey Association Agreement Decision 3/80
* Dec. 3/80 of 19 Sept. 1980 on Social Security
CJEU judgments
! CJEU (GC) 28 Apr. 2004 C-373/02 . ZtYrk 3
! CJEU 26 May 2011 C-485/07 Akdas 6(1)
! CJEU 14 Jan. 2015 C-171/13 Demirci a.o. 6(1)
! CJEU 15 May 2019 C-677/17 ,oban 6(1)
! CJEU 13 Feb. 2020 C-258/18 Solak 6

4.2 External Treaties: Readmission

See further: 0 4.4

Albania
* 0J 2005 L 124/21 into force 1 May 2006 UK optin
impl. date for TCN 1 May 2008
Armenia
* 0J 2013 L 289/13 into force 1 Jan. 2014
Azerbaijan
* 0J 2014 L 128/17 into force 1 Sep. 2014
Belarus
* 0J 2020 L 181/3 into force 1 July 2020
Bosnia and Herzegovina
* 0J 2007 L 334/66 into force 1 Jan. 2008 UK optin
impl. date for TCN 1 Jan. 2010
Cape Verde
*  0J2013L 282/15 into force 1 Dec. 2014
Georgia
* 0J 2011 L 52/47 into force 1 Mar. 2011 UK opt in
Hong Kong
* 0J2004 L 17/23 into force 1 May 2004 UK opt in
Macao
* 0J 2004 L 143/97 into force 1 June 2004 UK opt in
Macedonia
* 0J 2007 L 334/7 into force 1 Jan. 2008 UK opt in
impl. date for TCN 1 Jan. 2010
Moldova
* 0J 2007 L 334/149 into force 1 Jan. 2008 UK opt in
impl. date for TCN 1 Jan. 2010
Montenegro
* 0J 2007 L 334/26 into force 1 Jan. 2008 UK opt in
impl. date for TCN 1 Jan. 2010
Morocco, Algeria, and China
* negotiation mandate approved by Council
Pakistan
* 0J 2010 L 287/50 into force 1 Dec. 2010
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4.2: External Treaties: Readmission

Russia
* 0J 2007 L 129 into force 1 June 2007 UK optin
impl. date for TCN 1 June 2010
Serbia
*  0J 2007 L 334/46 into force 1 Jan. 2008 UK opt in
impl. date for TCN 1 Jan. 2010
Sri Lanka
* 0OJ 2005 L 124/43 into force 1 May 2005 UK optin
Turkey
* 0J 2014 L 134 into force 1 Oct. 2014
Ukraine
* 0J 2007 L 332/48 into force 1 Jan. 2008 UK optin

impl. date for TCN 1 Jan. 2010

Turkey (Statement)
*  Not published in OJ - only Press Release

CJEU judgments
! CJEU 27 Feb. 2017 T-192/16 N.F. / European Council
See further: = 4.4

4.3 External Treaties: Other

Albania, Bosnia, Montenegro, Macedonia, Serbia: visa
* 0J 2007 L 334 impl. date 1 Jan. 2008

Armenia: visa
* 0J 2013 L 289 into force 1 Jan. 2014

Azerbaijan: visa

* 0J 2013 L 320/7 into force 1 Sep. 2014
Belarus: visa
* 0J2020L 180/3 into force 1 July 2020

* Commission proposal for partial suspension (Sep 2021)

Brazil: short-stay visa waiver for holders of diplomatic or official passports
* 0J 2012 C/188 E/23

Brazil: short-stay visa waiver for holders of ordinary passports

* 0J2012 L 255/3 into force 1 Oct. 2012
Cape Verde: visa

* 0J 2013 L 282/3 into force 1 Dec. 2014
China: Approved Destination Status treaty

* 0J 2004 L 83/12 into force 1 May 2014
Denmark: Dublin 1l treaty

* 0J 2006 L 66/38 into force 1 Apr. 2006
Georgia: visa

* 0J 2012 C 169E

Mauritius, Antigua/Barbuda, Barbados, Seychelles, St. Kitts and evis and Bahamas: visa abolition
* 0J 2009 L 169 into force 1 May 2009

Moldova: visa
* 0J 2013 L 168/3 into force 1 July 2013
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4.3: External Treaties: Otht

Morocco: visa

*

proposals to negotiate - approved by council Dec. 2013

I orway and Iceland: Dublin Convention

*

0J 1999 L 176/36 into force 1 Mar. 2001

Switzerland: Free Movement of Persons

*

0J2002L 114 into force 1 June 2002

Switzerland: Implementation of Schengen, Dublin

* 0OJ 2008 L 83/37 into force 1 Dec. 2008
Ukraine: visa
* 0J 2013 L 168/11 into force 1 July 2013
4.4 External Treaties: Jurisprudence case law sorted in alphabetical orc

4.4.1 CJEU Judgments

CJEU 10 July 2019, C-89/: A. / Udl.Min. (DK) EU:C:2019:21
AG 14 Mar. 201! EU:C:2019:58
interpr. of EEC-Turkey Dec. 1/80: Art. :

ref. from Ostre Landsret, Denmark, 8 Feb. 2018

Art. 13 Dec. 1/80, mustbe interpretedas meaningthat a national measurewvhich makesfamily reunification betweera
Turkishworkerlegally residentin the MS concernedand his spouseconditionalupontheir overall attachmento that MS
beinggreaterthantheir overall attachmento a third country, constitutesa OnewestrictionOwithin the meaningof that
provision. Such a restriction is unjustified.

CJEU 21 Oct. 2003, C-317/ Abatay & Sahin EU:C:2003:27.
AG 13 May 200: EU:C:2003:57
interpr. of EEC-Turkey Dec. 1/80: Art. 13+41|

ref. from Bundessozialgericht, Germany, 13 Aug. 2001

joined cases: C-317/01 + C-369/01

Art. 41(1) Add. Protocoland Art. 13 Dec. 1/80 havedirect effectand prohibit generallythe introductionof newnational
restrictionson theright of establishmenandthe freedomto provideservicesand freedomof movementor workersfrom
the date of the entry into force in the host MemberStateof the legal measureof which thosearticles are part (scope
standstill obligation).

CJEU 6 June 1995, C-434/ Ahmet Bozkurt EU:C:1995:8!
AG 28 Mar. 199! EU:C:1995:16
interpr. of EEC-Turkey Dec. 1/80: Art. 6(

ref. from Raad van State, Netherlands, 4 Nov. 1993

In orderto ascertainwhethera Turkishworkerbelongso the legitimatelabour force of a MemberState for the purpose:
of Art. 6(1) of Dec.1/80it is for the national court to determinewhetherthe applicant'semploymentelationshipretainec
a sufficientlycloselink with the territory of the MemberState,and, in so doing, to take account,in particular, of the
placewherehe washired, theterritory on whichthe paid employmenis basedand the applicablenationallegislationin
the field of employment and social security law.

Theexistenceof legal employmenin a MemberStatewithin the meaningof Art. 6(1) of Dec. 1/80 can be establishedn
the caseof a Turkish worker who was not required by the national legislation concernedo hold a work permit or a
residencepermitissuedby the authoritiesin the hostStatein order to carry out his work. Thefact that suchemploymer
exists necessarily implies the recognition of a right of residence for the person concerned.

CJEU 26 May 2011, C-485/ Akdas EU:C:2011:34
interpr. of EEC-Turkey Dec. 3/80: Art. 6(
ref. from Centrale Raad van Beroep, Netherlands, 5 Nov. 2007

Supplements$o social security can not be withdrawn solely on the ground that the beneficiaryhas movedout of the
Member State.
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CJEU 19 Nov. 1998, C-210/¢ Akman EU:C:1998:34
AG 9 July 199¢ EU:C:1998:55
interpr. of EEC-Turkey Dec. 1/80: Art.

ref. from Verwaltungsgericht KSIn, Germany, 2 June 1997

A Turkishnationalis entitledto respondto any offer of employmenin the hostMemberStateafter havingcompleteca
courseof vocationaltraining there,and consequentlyo beissuedwith a residencepermit,whenoneof his parentshasin
the past been legally employed in that State for at least three years.

However,it is notrequiredthat the parentin questionshouldstill work or be residentin the MemberStatein questionat
the time when his child wishes to gain access to the employment market there.

CJEU 18 Dec. 2008, C-337/ Altun EU:C:2008:50
AG 11 Sep. 200 EU:C:2008:74
interpr. of EEC-Turkey Dec. 1/80: Art.

ref. from Verwaltungsgericht Stuttgart, Germany, 20 July 2007

Art. 7(1) of Dec.1/80is to beinterpretedas meaningthat the child of a Turkishworker mayenjoyrights arising by virtue
of that provision where,during the three-yearperiod whenthe child was co-habitingwith that worker, the latter was
working for two and a half years before being unemployed for the following six months.

Thefactthata Turkishworkerhasobtainedtheright of residenceén a MemberStateand,accordingly,theright of acces:
to thelabour marketof that Stateas a political refugeedoesnot preventa memberof his family from enjoyingtherights
arising under the first paragraph of Art. 7 of Dec. 1/80.

Art. 7(1) of Dec. 1/80 s to be interpretedas meaningthat whena Turkish worker has obtainedthe statusof political
refugeeon the basisof false statementsthe rights that a memberof his family derivesfrom that provision cannotbe
calledinto to questionif the latter, on the date on which the residencepermitissuedto that worker is withdrawn, fulfils
the conditions laid down therein.

CJEU 30 Sep. 2004, C-275/ Ayaz EU:C:2004:31
AG 25 May 200 EU:C:2004:57
interpr. of EEC-Turkey Dec. 1/80: Art.

ref. from Verwaltungsgericht Stuttgart, Germany, 26 July 2002

A stepsorwho is underthe age of 21 yearsor is a dependanbf a Turkishworker duly registeredas belongingto the
labour force of a Member State is a member of the family of that worker.

CJEU 7 July 2005, C-373/I Aydinli EU:C:2005:43

interpr. of EEC-Turkey Dec. 1/80: Art. 6-
ref. from Verwaltungsgericht Freiburg, Germany, 12 Mar. 2003

A long detention is no justification for loss of residence permit.

CJEU 2 Sep. 2021, C-379/ B. EU:C:2021:66

interpr. of EEC-Turkey Dec. 1/80: Art. :
ref. from Ostre Landsret, Denmark, 11 Aug. 2020

Art. 13 Dec. 1/80 mustbe interpretedas meaningthat a national measurdowering from 18 to 15 yearsthe age below
whichthe child of a Turkishworker residinglegally in the territory of the hostMS may submitan applicationfor family
reunification constitutesa OnewestrictionQwithin the meaningof that provision. Sucha restriction may, however,be
justified by the objectiveof ensuringthe successfuintegrationof the third-countrynationalsconcernedpn conditionthat
the detailed rules for its implementation do not go beyond what is necessary to attain the objective pursued.

CJEU 3 June 2021, C-194/ B.Y. EU:C:2021:43
interpr. of EEC-Turkey Dec. 1/80: Art. 6, 7 an
ref. from Verwaltungsgericht DYsseldorf, Germany, 7 May 2020

Thefirst sentenceof Art. 9 Dec. 1/80 mustbe interpretedas meaningthat it cannotbe relied on by Turkish children
whose parents do not satisfy the conditions laid down in Arts. 6 and 7 of Dec. 1/80.

CJEU 21 Jan. 2010, C-462 Bekleyen EU:C:2009:68
AG 29 Oct. 200! EU:C:2010:3
interpr. of EEC-Turkey Dec. 1/80: Art. 7(

ref. from Oberverwaltungsgericht Berlin-Brandenburg, Germany, 27 Oct. 20

The child of a Turkishworker has free accessto labour and an independentight to stayin Germany,if this child is
graduated in Germany and its parents have worked at least three years in Germany.

CJEU 26 Nov. 1998, C-1/¢ Birden EU:C:1998:26
AG 28 May 199 EU:C:1998:56
interpr. of EEC-Turkey Dec. 1/80: Art. 6(

ref. from Verwaltungsgericht Bremen, Germany, 6 Jan. 1997

In sofar ashehasavailablea job with the sameemployera Turkishnationalin that situationis entitledto demandhe
renewalof his residencepermitin the hostMS, evenif, pursuantto the legislationof that MS, the activity pursuedby him
was restricted to a limited group of persons,was intendedto facilitate their integration into working life and was
financed by public funds.
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! CJEU 8 May 2003, C-171/ Birlikte EU:C:2002:75
AG 12 Dec. 200 EU:C:2003:26
* interpr. of EEC-Turkey Dec. 1/80: Art. 10(

ref. from Verfassungsgerichtshof, Austria, 19 Apr. 2001

* Art 10 precludesthe application of national legislationwhich excludesTurkishworkersduly registeredas belongingto
the labour force of the host MS from eligibility for election to organisations such as trade unions.

! CJEU 11 Nov. 2004, C-467/( Cetinkaya EU:C:2004:36
AG 10 June 20C EU:C:2004:70
* interpr. of EEC-Turkey Dec. 1/80: Art. 7+14(

ref. from Verwaltungsgericht Stuttgart, Germany, 19 Dec. 2002
* The meaning of a Ofamily memberO is analogous to its meaning in the Free Movement Regulation.

! CJEU 15 May 2019, C-677/. ,oban EU:C:2019:15
AG 28 Feb. 201 EU:C:2019:40
* interpr. of EEC-Turkey Dec. 3/80: Art. 6(

ref. from Centrale Raad van Beroep, Netherlands, 1 Dec. 2017

* Thefirst subparagraplof Article 6(1) of Decision3/80 mustbe interpretedas not precludinga national provision,suct
asthat at issuein the main proceedingsyhich withdrawsa supplementarpenefitfrom a Turkish national who returns
to his countryof origin andwhoholds,at the dateof his departurefrom the hostMemberState Jong-termresidentstatus
within the meaning of Council Directive 2003/109 (on long-term residents).

! CJEU 16 Sep. 2004, C-465/ Com. / Austria EU:C:2004:53
* interpr. of EEC-Turkey Dec. 1/80: Art. 10(
Action brought by European Commission on 4 Dec. 2001

* Austria hasfailed to fulfil its obligationsby denyingworkerswhoare nationalsof otherMStheright to standfor electior
for workersO chambers: art. 10(1) prohibition of all discrimination based on nationality.

! CJEU 29 Apr. 2010, C-92/( Com. / NL EU:C:2010:22
* interpr. of EEC-Turkey Dec. 1/80: Art. 10(1)+
Action brought by European Commission on 16 Feb. 2007

* Theobligationto pay chargesin order to obtain or extenda residencepermit, which are disproportionatecomparedo
chargespaid by citizensof the Union is in breachwith the standstillclausesof Articles 10(1) and 13 of DecisionNo 1/80
of the Association.

! CJEU 7 Nov. 2013, C-225/: Demir EU:C:2013:47
AG 11 July 201: EU:C:2013:72

* interpr. of EEC-Turkey Dec. 1/80: Art. :
ref. from Raad van State, Netherlands, 14 May 2012

* Holding a temporaryresidencepermit,whichis valid only pendinga final decisionon theright of residencedoesnotfall

within the meaning of Olegally residentO.

! CJEU 14 Jan. 2015, C-171/ Demirci a.o. EU:C:2014:207
AG 10 July 201« EU:C:2015:
* interpr. of EEC-Turkey Dec. 3/80: Art. 6(

ref. from Centrale Raad van Beroep, Netherlands, 8 Apr. 2013

* Art. 6(1) mustbeinterpretedas meaningthat nationalsof a MSwhohavebeenduly registeredas belongingto thelabour
forceof that MSas Turkishworkerscannot,on the groundthat theyhaveretainedTurkishnationality, rely on Article 6 of
Dec. 3/80to objectto a residencerequirementprovidedfor by the legislation of that MS in order to receivea specia
non-contributory benefit within the meaning of Article 4(2) of Reg. 1408/71 on social security .

! CJEU 30 Sep. 1987, C-12/ Demirel EU:C:1987:23
AG 19 May 198 EU:C:1987:40
* interpr. of EEC-Turkey Dec. 1/80: Art. 7+:

ref. from Verwaltungsgericht Stuttgart, Germany, 17 Jan. 1986
* No right to family reunification. Art. 12 EEC-Turkeyand Art. 36 of the Additional Protocol, do not constituterules of

Community law which are directly applicable
in the internal legal order of the Member States.

! CJEU (GC) 24 Sep. 2013, C-221 Demirkan EU:C:2013:23
AG 11 Apr. 201! EU:C:2013:58
* interpr. of EEC-Turkey Add. Prot.: Art. 41(

ref. from Oberverwaltungsgericht Berlin, Germany, 11 May 2011
* The freedom to Oprovide servicesO does not encompass the freedom to OreceiveO services in other EU Mem!|
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CJEU (GC) 15 Nov. 2011, C-256/ Dereci EU:C:2011:62
AG 29 Sep. 201 EU:C:2011:73
interpr. of EEC-Turkey Dec. 1/80: Art. :

ref. from Verwaltungsgerichtshof, Austria, 25 May 2011

EU law doesnot precludea MemberStatefrom refusingto allow a third countrynationalto resideonits territory, where
that third country national wishesto residewith a memberof his family who is a citizen of the Union residingin the
MemberStateof which he hasnationality, who hasneverexercisecdhis right to freedomof movementprovidedthat suct
refusal doesnot lead, for the Union citizen concernedto the denial of the genuineenjoymentof the substanceof the
rights conferred by virtue of his status as a citizen of the Union, which is a matter for the referring court to verify
Art. 41(1) of the Additional Protocol must be interpreted as meaningthat the enactmentof new legislation more
restrictive that the previouslegislation, which, for its part, relaxedearlier legislation concerningthe conditionsfor the
exerciseof the freedomof establishmenof Turkish nationalsat the time of the entry into force of that protocol in the
Member State concerned must be considered to be a 'new restriction' within the meaning of that provision.

CJEU 18 July 2007, C-325/I Derin EU:C:2007:2!
AG 11 Jan. 200 EU:C:2007:44
interpr. of EEC-Turkey Dec. 1/80: Art. 6, 7 and

ref. from Verwaltungsgericht Darmstadt, Germany, 17 Aug. 2005

Thereare two differentreasonsfor loss of rights: (a) a seriousthreat (Art 14(1) of Dec 1/80), or (b) if he leavesthe
territory of the MS concerned for a significant length of time without legitimate reason.

CJEU 7 July 2005, C-383/i Dogan (ErgYl) EU:C:2005:43
interpr. of EEC-Turkey Dec. 1/80: Art. 6(1) + (
ref. from Verwaltungsgerichtshof, Austria, 4 Sep. 2003

Return to labour market: no loss due to imprisonment.

CJEU 10 July 2014, C-138/. Dogan (Naime) EU:C:2014:28
AG 30 Apr. 201« EU:C:2014:206
interpr. of EEC-Turkey Add. Prot.: Art. 41(

ref. from Verwaltungsgericht Berlin, Germany, 19 Mar. 2013

Thelanguagerequirementbroadis notin compliancewith the standstillclausesof the AssociatiorAgreementAlthougt
the questionwasalso raisedwhetherthis requirements in compliancewith the Family ReunificationDir., the Court did
not answer that question.

CJEU 2 June 2005, C-136/ DSrr & Unal EU:C:2004:65
AG 21 Oct. 200. EU:C:2005:34
interpr. of EEC-Turkey Dec. 1/80: Art. 6(1)+14

ref. from Verwaltungsgerichtshof, Austria, 18 Mar. 2003
The procedural guarantees set out in the Dir. on Free Movement also apply to Turkish workers.

CJEU 19 July 2012, C-451/. DYlger EU:C:2012:33
AG 7 June 201 EU:C:2015:50
interpr. of EEC-Turkey Dec. 1/80: Art.

ref. from Verwaltungsgericht Gie§en, Germany, 1 Sep. 2011

Art. 7 is also applicableto family membersof Turkish nationalswho can rely on the Regulation,who donOhavethe
Turkish nationality themselves, but instead a nationality from a third country.

CJEU 29 May 1997, C-386/' Eker EU:C:1997:10
AG 6 Mar. 199 EU:C:1997:25
interpr. of EEC-Turkey Dec. 1/80: Art. 6(

ref. from Bundesverwaltungsgericht, Germany, 11 Dec. 1995
On the meaning of Osame employerO.

CJEU 25 Sep. 2008, C-453/ Er EU:C:2008:52
interpr. of EEC-Turkey Dec. 1/80: Art.
ref. from Verwaltungsgericht Gie§en, Germany, 4 Oct. 2007

A Turkish national, who was authorisedto enterthe territory of a MemberStateas a child in the contextof a family
reunion,and who hasacquiredtheright to takeup freely any paid employmenof his choiceunderthe secondndentof
Art. 7(1) of Dec.1/80doesnot losetheright of residencedn that State whichis the corollary of thatright of free access
eventhough,at the age of 23, he hasnot beenin paid employmensinceleaving schoolat the age of 16 and hastaker
part in government job-support schemes without, however, completing them.

CJEU 16 Mar. 2000, C-329/! Ergat EU:C:1999:27
AG 3 June 199 EU:C:2000:13
interpr. of EEC-Turkey Dec. 1/80: Art.

ref. from Bundesverwaltungsgericht, Germany, 22 Sep. 1997
No loss of residence right in case of application for renewal residence permit after expiration date.

88

Newsletter on European Migration Issues B for Jut NEMIS 2025/4 (Dec




e NEMIS 2025/4

4.4.1: External Treaties: JurisprudencgJEU Judgmeni

! CJEU 5 Oct. 1994, C-355/ Eroglu EU:C:1994:28
AG 12 July 199: EU:C:1994:36
* interpr. of EEC-Turkey Dec. 1/80: Art. 6(

ref. from Verwaltungsgericht Karlsruhe, Germany, 26 May 1993

* Onthe meaningof OsamemployerOThefirst indentof Art. 6(1) is to be construedas not giving theright to therenewa
of his permitto work for his first employerto a Turkishnationalwhois a universitygraduateand who workedfor more
than oneyear for his first employerand for someten monthsfor anotheremployer having beenissuedwith a two-yeat
conditionalresidenceauthorizationand correspondingvork permitsin order to allow him to deeperhis knowledgeby
pursuing an occupational activity or specialized practical training.

! CJEU 30 Sep. 1997, C-98/ Ertanir EU:C:1997:22
AG 29 Apr. 199° EU:C:1997:44
* interpr. of EEC-Turkey Dec. 1/80: Art. 6(1)+6(

ref. from Verwaltungsgericht Darmstadt, Germany, 26 Mar. 1996

* Art. 6(3) of Dec.1/80is to be interpretedas meaningthat it doesnot permitMemberStateso adoptnational legislation
which excludesat the outsetwhole categoriesof Turkish migrant workers, such as specialistchefs,from the rights
conferred by the three indents of Art. 6(1).

A Turkish national who has been lawfully employed in a Member State for

an uninterruptedperiod of morethanoneyear ... is duly registeredas belongingto the labour force of that MemberState
and is legally employed within the meaning of Art. 6(1) of Dec. 1/80.

A Turkishnational in that situation may accordinglyseekthe renewalof his permitto residein the hostMemberState
notwithstandingthe fact that he was advisedwhenthe work and residencepermitswere grantedthat they were for a
maximum of three years and restricted to specific work, in this case as a specialist chef, for a specific employer
Art. 6(1) of Dec. 1/80 is to be interpreted as requiring account to

be taken,for the purposeof calculating the periodsof legal employmenteferredto in that provision, of short periods
during which the Turkishworker did not hold a valid residenceor work permitin the hostMemberStateand which are
not coveredby Article 6(2) of that decision,wherethe competentauthoritiesof the hostMemberStatehavenot calledin
guestionon that groundthe legality of the residenceof the worker in the country but have,on the contrary, issuedhim
with a new residence or work permit.

! CJEU 11 Sep. 2014, C-91/ Essent EU:C:2014:31
AG 8 May 201: EU:C:2014:220
* interpr. of EEC-Turkey Dec. 1/80: Art. :

ref. from Raad van State, Netherlands, 25 Feb. 2013

* The postingby a Germancompanyof Turkishworkersin the Netherlandgo work in the Netherlandss not affectedby
the standstill-clausesHowever,this situation falls within the scopeof art. 56 and 57 TFEU precluding such making
available is subject to the condition that those workers have been issued with work permits.

! CJEU 22 June 2000, C-65/ EyYp EU:C:1999:56
AG 18 Nov. 199 EU:C:2000:33
* interpr. of EEC-Turkey Dec. 1/80: Art. 7(

ref. from Verwaltungsgerichtshof, Austria, 5 Mar. 1998

* Art. 7(1) of Dec. 1/80 mustbe interpretedas coveringthe situation of a Turkish national who, like the applicantin the
main proceedingswasauthorisedin her capacityas the spouseof a Turkishworker duly registeredas belongingto the
labour force of the host MemberStateto join that worker there, in circumstancesvherethat spouse having divorcec
beforethe expiry of the three-yearqualification period laid downin the first indentof that provision, still continuedin
fact to live uninterruptedlywith her former spouseuntil the date on which the two former spousegemarried. Sucha
Turkish national must therefore be regarded as legally residentin that Member State within the meaningof that
provision,sothat shemayrely directly on her right, after threeyears,to respondto any offer of employmentand, after
five years, to enjoy free access to any paid employment of her choice.

! CJEU 21 Oct. 2020, C-720/ G.R. EU:C:2020:84

* interpr. of EEC-Turkey Dec. 1/80: Art.
ref. from Verwaltungsgericht DYsseldorf, Germany, 30 Sep. 2019

* Art. 7(1) of Dec.1/80 mustbe interpretedas meaningthat a memberof the family of a Turkishworkerwhohasacquirec
therights laid downunderthat provisionshall not losethe benefitof thoserights whenhe or sheacquiresthe nationality
of the host Member State while losing his or her previous nationality.

! CJEU 14 Dec. 2006, C-97/ Gatoussi EU:C:2006:24
AG 6 Apr. 200t EU:C:2006:78
* interpr. of EEC-Tunisia: Art. 64(1

ref. from Verwaltungsgericht Darmstadt, Germany, 14 Dec. 2006
* The EEC-TunisiaAssociationAgreemenhasan effecton theright of a Tunisiannationalto remainin theterritory of a

MS in the casewherethat personhasbeenduly permittedby that MS to work therefor a period extendingbeyondthe
period of validity of his permission to remain.

NEMIS 2025/4 (Dec.) Newsletter on European Migration Issues B for Jut 89



NEMIS 2025/4 —

4.4.1: External Treaties: Jurisprudenc8JEU Judgments

CJEU (GC) 12 Apr. 2016, C-561/ Genc (Caner) EU:C:2016:2i
AG 20 Jan. 201 EU:C:2016:24
interpr. of EEC-Turkey Dec. 1/80: Art. :

ref. from Ostre Landsret, Denmark, 5 Dec. 2014

A national measuremakingfamily reunificationbetweera Turkishworkerresidinglawfully in the MS concernedand his
minor child subjectto the condition that the latter have, or have the possibility of establishing,sufficient ties with
Denmarkto enablehim successfullyto integrate,whenthe child concernedand his other parentresidein the Stateof
origin or in anotherState,and the application for family reunificationis mademore than two yearsfrom the date on
which the parentresiding in the MS concernedobtaineda permanentresidencepermit or a residencepermit with a
possibilityof permanentesidenceconstitutesa OnewestrictionOwithin the meaningof Art. 13 of Decision1/80. Sucha
restriction is not justified.

CJEU 4 Feb. 2010, C-14/ Genc (Hava) EU:C:2010:5

interpr. of EEC-Turkey Dec. 1/80: Art. 6(
ref. from Verwaltungsgericht Berlin, Germany, 12 Jan. 2009

A Turkishworker, within the meaningof Art. 6(1) of Dec. 1/80, mayrely on theright to free movementhich he derives
from the Assn.Agreemengevenif the purposefor which he enteredthe hostMemberStateno longer exists.Wheresucha
worker satisfiesthe conditionssetoutin Art. 6(1) of that decision his right of residencan the hostMemberStatecannot
be madesubjectto additional conditionsasto the existencef interestscapableof justifyingresidenceor asto the nature
of the employment.

CJEU 8 Nov. 2012, C-268/: GYhlbahce EU:C:2012:38
AG 21 June 201 EU:C:2012:69
interpr. of EEC-Turkey Dec. 1/80: Art. 6(1)+

ref. from Oberverwaltungsgericht Hamburg, Germany, 31 May 2011
A MS cannot withdraw the residence permit of a Turkish employee with retroactive effect.

CJEU 30 Sep. 1997, C-36/ GVYnaydin EU:C:1997:22
AG 29 Apr. 199° EU:C:1997:44
interpr. of EEC-Turkey Dec. 1/80: Art. 6(

ref. from Bundesverwaltungsgericht, Germany, 12 Feb. 1996

A Turkish national who hasbeenlawfully employedn a MemberStatefor an uninterruptedperiod of morethan three
yearsin a genuineand effectiveeconomicactivity for the sameemployerand whoseemploymenstatusis not objectively
differentto that of otheremployeesmployedy the sameemployeror in the sectorconcernedand exercisingidentical or
comparable duties, is duly registered.

CJEU 7 July 2005, C-374/ GVYrol EU:C:2004:77
AG 2 Dec. 200 EU:C:2005:43
interpr. of EEC-Turkey Dec. 1/80: Art.

ref. from Verwaltungsgericht Sigmarinen, Germany, 31 July 2003

Art. 9 of Dec. 1/80 hasdirect effectin the MemberStatesThe conditionof residingwith parentsin accordancewith the
first sentencef Art. 9 is metin the caseof a Turkishchild who, after residinglegally with his parentsin the hostMembel
State,establishesis main residencein the placein the sameMemberStatein which he follows his university studies
while declaring his parentsO home to be his secondary residence only.

Thesecondsentencef Art. 9 of Dec. No 1/80 hasdirect effectin the MemberStatesThat provisionguaranteesTurkish
childrena non-discriminatoryright of accesso educationgrants,suchasthat providedfor underthe legislationat issue
in the main proceedings, that right being theirs even when they pursue higher education studies in Turkey.

CJEU 26 Oct. 2006, C-4/t GYzeli EU:C:2006:20
AG 23 Mar. 200i EU:C:2006:67
interpr. of EEC-Turkey Dec. 1/80: Art.

ref. from Verwaltungsgericht Aachen, Germany, 6 Jan. 2005

Thefirst indentof Art. 6(1) of Dec. 1/80 mustbe interpretedas meaningthat a Turkishworker can rely on the rights
conferred upon him by that provision only where his paid employmentwith a secondemployercomplieswith the
conditionslaid downby law and regulationin the hostMemberStategoverningentryinto its territory and employmen
It is for the national court to makethe requisitefindingsin order to establishwhetherthat is the casein respectof a
Turkishworker who changedemployerprior to expiry of the period of three yearsprovidedfor in the secondindentof
Art. 6(1) of that decision.

Thesecondsentencef Art. 6(2) of Dec.No 1/80 mustbeinterpretedas meaningthatit is intendedto ensurethat periods
of interruption of legal employmenbn accountof involuntary unemploymenand long-term sicknessdo not affectthe
rights that the Turkish worker has already acquiredowing to precedingperiodsof employmenthe length of which is
fixed in each of the three indents of Art. 6(1) respectively.
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! CJEU 17 Apr. 1997, C-351/¢ Kadiman EU:C:1997:2.
AG 16 Jan. 199 EU:C:1997:20
* interpr. of EEC-Turkey Dec. 1/80: Art.

ref. from Verwaltungsgericht MYnchen, Germany, 13 Nov. 1995

* Thefirst indentof Art. 7(1) of Dec.1/80is to beinterpretedas meaningthat the family memberconcerneds in principle
requiredto reside uninterruptedlyfor three yearsin the host MemberState.However,accountmustbe taken,for the
purposeof calculatingthe three year period of legal residencewithin the meaningof that provision, of an involuntary
stayof lessthan six monthsby the personconcernedn his countryof origin. Thesameappliesto the periodduring which
the personconcernedwas not in possessiorof a valid residencepermit, where the competeniauthorities of the host
Member State did not claim on that ground
that the person concerned was not legally resident within national territory,
but on the contrary issued a new residence permit to him.

! CJEU 29 Mar. 2012, C-7/: Kahveci & Inan EU:C:2011:67
AG 20 Oct. 201. EU:C:2012:18
* interpr. of EEC-Turkey Dec. 1/80: Art.

ref. from Raad van State, Netherlands, 8 Jan. 2010

* joined cases: C-7/10 + C-9/10

* The memberof the family of a Turkishworker duly registeredas belongingto the labour force of a MemberStatecan
still invokethat provision oncethat worker has acquiredthe nationality of the host MemberStatewhile retaining his
Turkish nationality.

! CJEU 5 June 1997, C-285/ Kol EU:C:1997:10
AG 6 Mar. 199 EU:C:1997:28
* interpr. of EEC-Turkey Dec. 1/80: Art. 6(

ref. from Oberverwaltungsgericht Berlin, Germany, 11 Aug. 1995

* Art. 6(1) of Dec.1/80is to beinterpretedas meaningthat a Turkishworker doesnot satisfythe conditionof havingbeer
in legal employmentwithin the meaningof that provision,in the hostMemberState wherehe hasbeenemployedhere
undera residencepermitwhich wasissuedto him only as a resultof fraudulentconductin respectof which he hasbeer

convicted.
! CJEU 19 Nov. 2002, C-188/( Kurz (Yuze) EU:C:2002:25
AG 25 Apr. 200: EU:C:2002:69
* interpr. of EEC-Turkey Dec. 1/80: Art. 6(1)-

ref. from Verwaltungsgericht Karlsruhe, Germany, 22 May 2000

* Wherea Turkishnationalhasworkedfor an employerfor an uninterruptedperiod of at leastfour years,he enjoysin the
host MemberState,in accordancewith the third indentof Art. 6(1) of Dec. 1/80, the right of free accessto any paid
employment of his choice and a corresponding right of residence.

Wherea Turkishnationalwhofulfils the conditionslaid downin a provisionof Dec. 1/80andthereforeenjoystherights
whichit confershasbeenexpelled, Communitylaw precludesapplication of national legislationunderwhichissueof a
residence authorisation must be refused until a time-limit has been placed on the effects of the expulsion order.

! CJEU 16 Dec. 1992, C-237/ Kus EU:C:1992:42
AG 10 Nov. 199: EU:C:1992:52
* interpr. of EEC-Turkey Dec. 1/80: Art. 6(1)+6(

ref. from Hessischer Verwaltungsgerichtshof, Germany, 18 Sep. 1991

* The third indent of Art. 6(1) of Dec. 1/80 mustbe interpretedas meaningthat a Turkish worker doesnot fulfil the

requirementjaid downin that provision,of havingbeenengagedn legal employmentor at leastfour years,wherehe
was employedon the basis of a right of residenceconferredon him only by the operation of national legislation
permitting residencein the hostcountry pendingcompletionof the procedurefor the grant of a residencepermit, ever
though his right of residencehas beenupheldby a judgmentof a court at first instanceagainstwhich an appealis
pending.
Thefirst indentof Art. 6(1) of Dec.1/80 mustbe interpretedas meaningthat a Turkishnationalwho obtaineda permitto
resideon the territory of a MemberStatein order to marry therea national of that MemberStateand hasworkedthere
for morethan oneyear with the sameemployerundera valid work permitis entitledunderthat provisionto renewalof
his work permit even if at the time when his application is determined his marriage has been dissolved.

! CJEU 4 July 2024, C-375/. Meislev EU:C:2024:57
* interpr. of EEC-Turkey Dec. 1/80: Art. 6+:
ref. from Hojesteret, Denmark, 6 June 2023

* Art. 13 of Dec. 1/80 mustbe interpretedas meaningthat legislationof a MS which makesthe obtaining of a permanen
residencepermit, by a Turkish worker legally residentin that MS and falling within the scopeof Art. 6(1) of that
decision,subjectto stricter conditionsthan thosewhich appliedat the time whenthat decisionenteredinto forcein that
MS doesnot constitutea OnewestrictionOwithin the meaningof Art. 13 of that decision,sinceit doesnot adverseh
affectthe exercisepy Turkishnationalslegally residingin that MS, of their right to freedomof movemenin theterritory
of that MS.
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CJEU 22 Dec. 2010, C-303/ Metin Bozkurt EU:C:2010:41
AG 8 July 201( EU:C:2010:80
interpr. of EEC-Turkey Dec. 1/80: Art. 7+14(

ref. from Bundesverwaltungsgericht, Germany, 8 July 2008

Art. 7 meanghata Turkishnationalwho enjoyscertainrights, doesnot losethoserights on accountof his divorce,which
took place after those rights were acquired.

By contrast,Art. 14(1)doesnot precludea measureorderingthe expulsionof a Turkishnationalwho hasbeenconvictec
of criminal offencesprovidedthat his personalconductconstitutesa presentgenuineand sufficientlyseriousthreatto a
fundamentalinterestof society.lIt is for the competentational court to assessvhetherthat is the casein the main
proceedings.

CJEU 27 Feb. 2017, T-192/ N.F. / European Council EU:T:2017:12
validity of EU-Turkey Statement: A
inadmissable

Applicantclaimsthat the EU-TurkeyStatementonstitutesan agreementhat producesegal effectsadverselyaffecting
applicantsrights and interestsas theyrisk refoulemento Turkeyand subsequentlyo Pakistan.Theactionis dismisse:
on the ground of the CourtOs lack of jurisdiction to hear and determine it.

Two other identical cases T-193/16 (N.G.) and T-257/16 (N.M.) were also declared inadmissable.

CJEU 10 Feb. 2000, C-340/ Nazli EU:C:1999:37
AG 8 July 199¢ EU:C:2000:7
interpr. of EEC-Turkey Dec. 1/80: Art. 6(1)+14

ref. from Verwaltungsgericht Ansbach, Germany, 1 Oct. 1997

A Turkishnationalwho hasbeenin legal employmenin a MemberStatefor an uninterruptedperiod of morethan four
yearsbut is subsequentlyletainedpendingtrial for more than a year in connectionwith an offencefor which he is
ultimatelysentencedio a termof imprisonmensuspendeth full hasnot ceasedbecauséne wasnotin employmentvhile
detainedpendingtrial, to be duly registeredas belongingto the labour force of the hostMemberStateif he findsa job
again within a reasonableperiod after his release,and may claim there an extensionof his residencepermit for the
purposeof continuingto exercisehis right of free accesgo any paid employmenof his choiceunderthe third indentof
Art. 6(1) of Dec. 1/80.

Art. 14(1) of Dec.1/80is to be interpretedas precludingthe expulsionof a Turkishnationalwho enjoysa right grantec
directly by that decisionwhenit is ordered,following a criminal conviction,as a deterrentto other aliens without the
personalconductof the personconcernedyiving reasonto considerthat hewill commitother seriousoffencegrejudicial
to the requirements of public policy in the host Member State.

CJEU (GC) 28 Apr. 2004, C-373/ ..ztYrk EU:C:2004:9!
AG 12 Feb. 200 EU:C:2004:23
interpr. of EEC-Turkey Dec. 3/80: Art.

ref. from Oberst Gerichtshof, Austria, 17 Oct. 2002

Art 3(1) Dec.3/80mustbe interpretedas precludingthe applicationof legislationof a MSwhich makesentitlemento an
early old-age pensionin the eventof unemploymentonditional upon fulfilment of the requirementthat the persor
concernechasreceivedwithin a certainperiod prior to his applicationfor the pensionunemploymenhsurancebenefits
from that MS alone.

CJEU 24 Jan. 2008, C-294, Payir EU:C:2007:45
AG 18 July 200° EU:C:2008:3!
interpr. of EEC-Turkey Dec. 1/80: Art. 6(

ref. from Court of Appeal, United Kingdom, 30 June 2006

Thefact that a Turkishnationalwasgrantedleaveto entertheterritory of a MemberStateasan au pair or asa studen
cannotdeprivehim of the statusof Oworkerénd preventhim from beingregardedas Odulyegisteredas belongingto the
labour forceCof that MemberStatewithin the meaningof Art. 6(1) of Dec. 1/80. Accordingly, that fact cannotpreven
that national from beingable to rely on that provisionfor the purposesof obtainingrenewedpermissionto work and a
corollary right of residence.

CJEU 16 June 2011, C-484, Pehlivan EU:C:2010:41
AG 8 July 201( EU:C:2011:39
interpr. of EEC-Turkey Dec. 1/80: Art.

ref. from Rechtbank Den Haag (zp) Roermond, Netherlands, 31 Oct. 2007

Family membermarriesin first 3 yearsbut continuesto live with Turkish worker. Art. 7 precludeslegislation under
whicha family membeiproperly authorisedto join a Turkishmigrantworkerwhois alreadyduly registeredas belonging
to the labour force of that Statelosesthe enjoymenbf the rights basedon family reunificationunderthat provisionfor
the reasononly that, having attainedmajority, he or shegetsmarried, evenwherehe or shecontinuesto live with that
worker during the first three years of his or her residence in the host Member State.
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! CJEU 4 Oct. 2007, C-349/ Polat EU:C:2007:58
* interpr. of EEC-Turkey Dec. 1/80: Art. 7+:
ref. from Verwaltungsgericht Darmstadt, Germany, 21 Aug. 2006

* Multiple convictionsfor small crimes do not lead to expulsion.Art. 14(1) of Dec. 1/80 mustbe interpretedas not
precludingthe taking of an expulsionmeasureagainsta Turkish national who has beenthe subjectof severalcriminal
convictions providedthat his behaviourconstitutesa genuineand sufficientlyseriousthreatto a fundamentalnterestof

society.
! CJEU 9 Feb. 2023, C-402/ S.,E.,&C. EU:C:2023:7
* interpr. of EEC-Turkey Dec. 1/80: Art. 6+7+

ref. from Raad van State, Netherlands, 23 June 2021

* Can the newrestriction wherebythe right of residenceof Turkish nationalsmay be terminatedevenafter 20 yearson
grounds of public policy be justified by referenceto the changedsocial perceptionswhich gave rise to that new
restriction? Is it sufficientthat the new restriction servesthe public policy objective,or is it also required that the
restriction be suitablefor achievingthat objectiveand not go beyondwhatis necessaryo attain it? Is this consistentvith
Art. 13 Dec. 1/80?

The CJEU hasruled that Art. 13 of Dec. 1/80 mustbe interpretedas meaningthat it may be relied on by Turkish
nationals who hold the rights referred to in Art. 6 or 7 of that decision.

Art. 14 of Dec. No 1/80 mustbe interpretedas meaningthat Turkishnationalswho, accordingto the competennational
authoritiesof the MS, constitutea genuine presentand sufficientlyseriousthreatto one of the interestsof society,may
rely on Art. 13 of that decisionin order to opposea OnewestrictionOwithin the meaningof that provision, from being
applied to themallowing those authoritiesto terminatetheir right of residenceon groundsof public policy. Sucha
restriction may be justified under Art. 14 of that decisionin so far asit is suitablefor securingthe attainmentof the
objective of protecting public policy pursued and it does not go beyond what is necessary in order to attain it.

! CJEU 17 Sep. 2009, C-242/ Sahin EU:C:2009:55
* interpr. of EEC-Turkey Dec. 1/80: Art. :
ref. from Raad van State, Netherlands, 29 May 2006

* Art. 13 of Dec. 1/80 mustbe interpretedas precludingthe introduction, from the entry into force of that decisionin the
MemberStateconcernedpf nationallegislation,suchasthat at issuein the main proceedingswhichmakeshe granting
of a residencepermitor an extensiorof the period of validity thereofconditionalon paymentof administrativecharges
where the amountof those chargespayable by Turkish nationalsis disproportionateas comparedwith the amoun
required from Community nationals.

! CJEU 11 May 2000, C-37/¢ Savas EU:C:1999:57
AG 25 Nov. 199 EU:C:2000:22
* interpr. of EEC-Turkey Add. Prot.: Art. 41(

ref. from High Court of England and Wales, UK, 16 Feb. 1998

* Art. 41(1) of the Additional Protocol prohibits the introduction of new national restrictions on the freedom of
establishmenandright of residenceof Turkishnationalsasfrom the dateon whichthat protocolenterednto forcein the
hostMemberState.lt is for the national court to interpretdomestidaw for the purposesf determiningwhethertherules
appliedto the applicantin the main proceedingsare lessfavourablethan thosewhich wereapplicableat the time wher
the Additional Protocol entered into force.

! CJEU 10 Jan. 2006, C-230; Sedef EU:C:2005:49
AG 6 Sep. 200 EU:C:2006:!
* interpr. of EEC-Turkey Dec. 1/80: Art.

ref. from Bundesverwaltungsgericht, Germany, 26 May 2003

* Art. 6 of Dec. 1/80 is to be interpreted as meaning that:
b enjoymentof the rights conferredon a Turkish worker by the third indent of paragraph 1 of that article
presupposem principle thatthe personconcernechasalreadyfulfilled the conditionssetout in the secondndentof that
paragraph;
b a Turkishworkerwho doesnot yetenjoythe right of free accesgo any paid employmenof his choiceunderthat
third indentmustbein legal employmentvithoutinterruptionin the hostMemberStateunlesshe canrely on a legitimate
reason of the type laid down in Art. 6(2) to justify his temporary absence from the labour force.
Art. 6(2) of Dec.1/80coversinterruptionsin periodsof legal employmentsuchasthoseat issuein the mainproceedings
andthe relevantnational authoritiescannot,in this case,disputetheright of the Turkishworker concernedo residein
the host Member State.

! CJEU 20 Sep. 1990, C-192/ Sevince EU:C:1990:20
AG 15 May 199 EU:C:1990:32
* interpr. of EEC-Turkey Dec. 1/80: Art. 6(1)+

ref. from Raad van State, Netherlands, 8 June 1989

* The term 'legal employment' in Art. 2(1)(b) of Dec. 2/76 and Art. 6(1) of Dec. 1/80,
doesnot cover the situation of a Turkish worker authorizedto engagein employmenfor suchtime as the effectof a
decisionrefusing him a right of residence,againstwhich he has lodged an appeal which has beendismissed,is=
suspended.
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CJEU 13 Feb. 2020, C-258/ Solak EU:C:2020:9i
interpr. of EEC-Turkey Dec. 3/80: Art.
ref. from Centrale Raad van Beroep, Netherlands, 13 Apr. 2018

Art. 6(1) mustbe interpretedas not precludinga domestianeasureunderwhich the paymentof a benefitin addition to
disability benefitsto ensurea minimumincomegrantedunderthat schemas terminatedin respectof a Turkishnational
enteringthe regular labour marketof a MS and who, having renouncedhe nationality of that MS acquiredduring his
stay in that MS, has returned to his country of origin.

CJEU 19 Feb. 2009, C-228/ Soysal EU:C:2009:10
interpr. of EEC-Turkey Add. Prot.: Art. 41(
ref. from Oberverwaltungsgericht Berlin-Brandenburg, Germany, 19 May 2C

Art. 41(1) of the Add. Protocolis to be interpretedas meaningthat it precludesthe introduction,as from the entry into
force of that protocol, of a requirementhat Turkishnationalssuchasthe appellantsin the main proceedingsnusthavea
visato entertheterritory of a MemberStatein order to provideserviceghereon behalfof an undertakingestablishedn
Turkey, since, on that date, such a visa was not required.

CJEU 3 Oct. 2019, C-70/: Stscr. / A. a.o. (NL) EU:C:2019:36
AG 2 May 201¢ EU:C:2019:82
interpr. of EEC-Turkey Dec. 1/80: Art. :
ref. from Raad van State, Netherlands, 2 Feb. 2018 Charter Fundamental Rights: Art. 7

Also on Art. 7 Dec. 2/76.

Art. 13 of Dec. No 1/80 must be interpreted as meaningthat a national rule, such as that at issuein the main
proceedingswhich makesthe issuanceof a temporaryresidencepermit to third-country nationals,including Turkish
nationals,conditionaluponthe collection,recordingand retentionof their biometricdatain a centralfiling systendoes
constitutea OnewrestrictionOwithin the meaningof that provision. Sucha restriction is, however,justified by the
objective of preventing and combating identity and document fraud.

CJEU 29 Mar. 2017, C-652/. Tekdemir EU:C:2016:96
AG 15 Dec. 201 EU:C:2017:23
interpr. of EEC-Turkey Dec. 1/80: Art. :

ref. from Verwaltungsgericht Darmstadt, Germany, 7 Dec. 2015

Art. 13 mustbe interpretedas meaningthat the objectiveof efficientmanagemenof migration flows may constitutean
overriding reasonin the public interestcapableof justifying a national measurejntroducedafter the entry into force of
that decisionin the MemberStatein questionrequiring nationalsof third countriesunderthe ageof 16 yearsold to hold
a residencepermitin order to enterand residein that MemberState.Sucha measurds not, however proportionateto
the objectivepursuedwherethe procedurefor its implementatioras regardschild nationalsof third countriesbornin the
MSin questionand one of whoseparentsis a Turkishworker lawfully residingin that MS, suchas the applicantin the
main proceedings, goes beyond what is necessary for attaining that objective.

CJEU 23 Jan. 1997, C-171/ Tetik EU:C:1996:43
AG 14 Nov. 199 EU:C:1997:3.
interpr. of EEC-Turkey Dec. 1/80: Art. 6(

ref. from Bundesverwaltungsgericht, Germany, 7 June 1995

Art. 6(1) of Dec. 1/80 mustbe interpretedas meaningthat a Turkishworker who has beenlegally employedfor more
than four yearsin a MemberState,who decidesvoluntarily to leave his employmenin order to seeknewwork in the
sameMemberStateand is unableimmediatelyto enterinto a newemploymentelationship,enjoysin that State,for a
reasonablegperiod, a right of residencéor the purposeof seekinghewpaid employmenthere,providedthat he continue:
to be duly registeredas belongingto the labour force of the MemberStateconcernedcomplyingwhereappropriatewith
therequirementf thelegislationin forcein that State for instanceby registeringas a personseekingemploymenand
making himselfavailable to the employmenauthorities. It is for the MemberStateconcernedand, in the absenceof
legislationto that end,for the national court beforewhich the matterhasbeenbroughtto fix sucha reasonableperiod,
which must, however, be sufficient not to jeopardize in fact the prospects of his finding new employment.

CJEU 9 Dec. 2010, C-300/ Toprak & Oguz EU:C:2010:75
interpr. of EEC-Turkey Dec. 1/80: Art. :
ref. from Raad van State, Netherlands, 30 July 2009

joined cases: C-300/09 + C-301/09

Art. 13 of Dec. 1/80 mustbe interpretedas meaningthat a tighteningof a provisionintroducedafter 1 December1980,
which providedfor a relaxation of the provision applicableon 1 Decemberl980, constitutesa OnewestrictionGwithin
the meaningof that article, evenwherethat tighteningdoesnot makethe conditionsgoverningthe acquisitionof that
permit more stringent than those which resulted from the provision in force on 1 December 1980.
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! CJEU 16 Feb. 2006, C-502/ Torun EU:C:2006:11

* interpr. of EEC-Turkey Dec. 1/80: Art.
ref. from Bundesverwaltungsgericht, Germany, 7 Dec. 2004

* Thechild, whohasreachedthe ageof majority, of a Turkishmigrantworkerwhohasbeenlegally employedn a Membel
Statefor morethanthreeyears,andwho hassuccessfullfinisheda vocationaltraining coursein that Stateand satisfies
the conditionssetout in Art. 7(2) of Dec. 1/80, doesnot losethe right of residencethat is the corollary of the right to
respondto any offer of employmentonferredby that provision exceptin the circumstancesaid downin Art. 14(1) of
that provisionor whenheleavestheterritory of the hostMemberStatefor a significantlengthof time withoutlegitimate

reason.
! CJEU 20 Sep. 2007, C-16/ Tum & Dari EU:C:2006:55
AG 12 Sep. 200 EU:C:2007:53
* interpr. of EEC-Turkey Add. Prot.: Art. 41(

ref. from House of Lords, UK, 19 Jan. 2005

* Art. 41(1) of the Add. Protocol is to be interpretedas prohibiting the introduction, as from the entry into force of that
protocolwith regardto the MemberStateconcernedpf any newrestrictionson the exerciseof freedomof establishmen
includingthoserelating to the substantiveand/or proceduralconditionsgoverningthe first admissiorinto theterritory of
that State, of Turkish nationals intending to establish themselves in business there on their own account.

! CJEU 21 July 2011, C-186/. Tural Oguz EU:C:2011:25
AG 14 Apr. 201: EU:C:2011:50
* interpr. of EEC-Turkey Add. Prot.: Art. 41(

ref. from Court of Appeal (E&W), UK, 15 Apr. 2010

* Art. 41(1) mustbe interpretedas meaningthatit mayberelied on by a Turkishnationalwho, havingleaveto remainin a
Member State on condition that he does not engagein any businessor profession,neverthelessentersinto self-
employmentn breachof that conditionand later appliesto the national authoritiesfor further leaveto remainon the
basis of the business which he has meanwhile established.

! CJEU 21 Dec. 2016, C-508/ Ucar a.o. EU:C:2016:69
AG 15 Sep. 201 EU:C:2016:98
* interpr. of EEC-Turkey Dec. 1/80: Art.

ref. from Verwaltungsgericht Berlin, Germany, 24 Sep. 2015

* Art 7 mustbe interpretedas meaningthat that provisionconfersa right of residencen the hostMS on a family membe
of a Turkishworker, who hasbeenauthorisedto enterthat MS, for the purposesof family reunification,and who, from
his entryinto theterritory of that MS, haslived with that Turkishworker, evenif the period of at leastthreeyearsduring
whichthe latter is duly registeredas belongingto the labour force doesnot immediatelyfollow the arrival of the family
member concerned in the host MS, but is subsequent to it.

! CJEU 29 Sep. 2011, C-187/ Unal EU:C:2011:51
AG 21 July 201: EU:C:2011:62
* interpr. of EEC-Turkey Dec. 1/80: Art. 6(

ref. from Raad van State, Netherlands, 16 Apr. 2010

* Art. 6(1) mustbeinterpretedas precludingthe competennhational authoritiesfrom withdrawingthe residencepermitof a
Turkishworkerwith retroactiveeffectfrom the pointin timeat whichtherewasno longer compliancewith the groundon
the basisof which his residencepermit had beenissuedundernationallaw if thereis no questionof fraudulentconduc
on the part of that worker and that withdrawal occurs after the expiry of the one-year period of legal employmen

! CJEU 29 Feb. 2024, C-549/ X. EU:C:2023:76
AG 12 Oct. 202: EU:C:2024:18
* interpr. of EEC-Algeria: Art. 68(4

ref. from Centrale Raad van Beroep, Netherlands, 18 Aug. 2022

* This caseconcernssocial securityin the contextof the AssociationAgreemenbetweerthe EEC and Algeria. The CJEU
is asked about: (a) the direct effect, (b) the scope, and (c) the level of a benefit. The CJEU rules that:
(2) Art. 68(4) mustbe interpretedas havingdirect effect,so that personsto whomthat provisionappliesare entitledto
rely on it directly before the MSO courts to have rules of national law which are contrary to it disapplied.
(2). Art. 68(4) mustbe interpretedas applying to the survivors of a worker who, wishingto transfer their survivorst
benefit to Algeria, are not themselves workers and who reside in Algeria.
(3) Art. 68(4) mustbeinterpretedas not precludinga reductionin the amountof a survivors(enefitby reasonof the fact
thattherecipientof that benefitresidesin Algeria, wherethat benefitis intendedto guaranteea basicincomecalculatec
on the basisof the costof living in the debtor MS and the reductionthus effectedrespectghe substancef the right to
transfer freely such a benefit.
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CJEU 22 Dec. 2022, C-279/ X. ' Udl¥zndingen (DK) EU:C:2022:65
AG 8 Sep. 202 EU:C:2022:101
interpr. of EEC-Turkey Dec. 1/80: Art. :

ref. from High Court, Denmark, 15 Mar. 2021

Art. 13 mustbe interpretedas meaningthat nationalllegislation,introducedafter the entry into force of that decisionin
the MS Stateconcernedwhich makesfamily reunificationbetweera Turkishworkerresidinglegally in that MS and his
or her spousesubjectto the condition that that worker has successfulljtakena testdemonstratinga certain level of
knowledgeof the official languageof that MS, constitutesa OnewestrictionQvithin the meaningof that provision.Sucha
restriction cannotbe justified by the objectiveof ensuringsuccessfutegrationof that spousesincethatlegislationdoes
notallow the competenauthoritiesto takeaccounteither of the spouseQmvn ability to integrateor of factors,otherthan
successfullyaking sucha test,demonstratinghe effectiveintegrationof that workerin the MS concernedand, therefore
his or her ability to help his or her spouse integrate into that MS.

CJEU 7 Aug. 2018, C-123/: Ysn EU:C:2018:26
AG 19 Apr. 201¢ EU:C:2018:63
interpr. of EEC-Turkey Dec. 1/80: Art. :

ref. from Bundesverwaltungsgericht Leipzig, Germany, 10 Mar. 2017

Meaningof the standstillclauseof Art 13 Dec1/80andArt 7 Dec2/76in relation to the languagerequiremenbf visafor
retiring spousesA national measure taken during the period from 20 decemberl976 to 30 Novemberl980, which
makeshe grant, for the purpose=f family reunification,of a residencepermitto third-countrynationalswho are family
membersof a Turkish worker residing lawfully in the Member State concerned subjectto_such nationals obtaining,
beforeenteringnational territory, a visa for the purposeof that reunification, constitutesa OnewestrictionGwithin the
meaning of that provision.

Sucha measuranayneverthelesge justified on the groundsof the effectivecontrol of immigrationandthe managemer
of migratory flows, but may be acceptedonly providedthat the detailedrules relating to its implementatiordo not go
beyond what is necessary to achieve the objective pursued, which it is for the national court to verify.

CJEU 8 Dec. 2011, C-371/ Ziebell EU:C:2011:24
AG 14 Apr. 201: EU:C:2011:80
interpr. of EEC-Turkey Dec. 1/80: Art. 14(

ref. from Verwaltungsgerichtshof Baden WYrttemberg, Germany, 14 Aug. 2

DecisionNo 1/80 doesnot precludean expulsionmeasurebasedon groundsof public policy from beingtakenagainsta
Turkishnational whoselegal statusderivesfrom the secondndentof thefirst paragraphof Article 7 of that decision,in
sofar asthe personalconductof the individual concernectonstitutesat presenta genuineand sufficientlyseriousthreat
affectinga fundamentalinterestof the societyof the hostMemberStateand that measureis indispensablén order to
safeguardthat interest. It is for the national court to determine,in the light of all the relevantfactorsrelating to the
situation of the Turkish national concerned, whether such a measure is lawfully justified in the main proceeding:

96

Newsletter on European Migration Issues B for Jut NEMIS 2025/4 (Dec




