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Editorial

Welcometo thefirst edition of NEMIS in 2017.
In this issue we would like to draw your attention to the following.

Family Life

The CJEUhasruled- again- onthefamily life issueof art 7 of Dec.1/80.In C-508/15[Ucar] the Courtruledtha
the phrasein Article 7 on membersof the family of a Turkish worker, mustbe interpretedas meaningthat tha
provision confersa right of residencen the host MS on a family memberof a Turkish worker, who hasbeet
authorisedo enterthat MemberState,for the purposesf family reunification,andwho, from his entry into the
territory of that Member State,haslived with that Turkish worker. This is evensoif the period of at leastthree
yearsduring which the Turkish worker is duly registeredas belongingto the labourforce doesnot immediatel
follow the arrival of the family member concerned in the host MS, but is subsequent to it.

Standstill

After the judgmentof the CJEUIin the Dogancase,on the compatibility of the Germanlanguagerequirementor
family reunificationwith Article 41 Additional Protocolof the AssociationAgreementEEC/Turkey,the Germai
Bundesverwaltungsgerichbw wantsto know from the CJEUhow this requirementelatesto the standstillclaust
of Article 13 of Decision 1/80, in a case of an illiterate spouse of a Turkish worker.

Visa

In the latestissueof 2016we mentionedthe prejudicialquestionon the interpretatiorof the Visa Codein orderto
decidewhethera humanitariarvisa could or shouldbe issuedby the Belgian Embassyin Beirut (Lebanon)to a
Syrian family from Aleppo (C-638/16,X&X). Accordingto Advocate GeneralMengozzi,in his opinion on 7
February2017,thatsituationis governedby the Visa Codeandthereforeby Union law. Subsequentlyhe advise
the Court that MembersStatesmustissuea visa on humanitariangroundswhere substantiagroundshavebeer
shown for believing that a refusal would place personsseekinginternational protectionat risk of torture or
inhumanor degradingreatmentHowever,the Courtinterpretedhis quitedifferently. It statecthatanapplicatiot
for avisawith limited territorial validity madeon humanitariargroundsby a third-countrynational,on the basit
of Article 25 of the code,to the representatiorof the MS of destinationthat is within the territory of a third
country, with a view to lodging, immediatelyupon his or her arrival in that Member State,an applicationfor
internationalprotectionand,thereafterto stayingin thatMS for morethan90 daysin a 180-dayperiod,doesnot
fall within the scope of that code but, as European Union law currently stands, solely within that of nation

Long-Term Residents

The Spanishadministrativecourt of Pamplona(Juzgadode lo Contencioso-Administrativanf Pamplona)has
requesteda preliminary ruling (C-636/16, Lopez Pastuzano)on the interpretationof Article 12 and the
requirements of protection against expulsion and whether such protection is limited to a specific type of ¢

Borders

AG Mengozzi concludedin the El Dakkak case (C-17/16) that the meaning of Oenteringor leaving the
CommunityQs not the sameasthe Ocrossinof externalbordersOrhe first conceptis usedin art. 3(1) of Reg
1889/20050n the control of cashenteringof leavingthe EuropeanJnion. The secondconceptis usedin art 4(1)
Borders Code and refers to people - not to any kind of customs regulation.

Turkey

Three actionsfor annulmentwere put forward regardingthe EU-Turkey statement.The court statedthat this
statement does not belong to Union law and therefor lacks jurisdiction.

Nijmegen March 2017, Carolus GrYtters & Tineke Strik

Website http://cmr.jur.ru.nl/nemis
Subscribe email to c.grutters@ijur.ru.nl
ISSN 2212 - 9154

About

NEMIS is a newsletterdesignedor judgeswho needto keepup to datewith EU development$n migrationanc
borderslaw. This newslettercontainsall Europeariegislationandjurisprudenceon accessandresidenceights of
third country nationals.NEMIS doesnot include jurisprudenceon free movementor asylum.We would like to
refer to a separate Newsletter on that issue, the Newsletter on European AsylunNEsU8§ (

This Newsletter is part of the CMR Jean Monnet Centre of Excellence Work Program 2015-2018.
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1 Regular Migration

1.1 Regular Migration: Adopted Measures case law sorted in chronological orc
Directive 2009/50 Blue Card |
On conditions of entry and residence of TCNs for the purposes of highly qualified employment
* 0J 2009 L 155/17 impl. date 19-06-2011
Directive 2003/86 Family Reunification
On the right to Family Reunification
* 0J 2003 L 251/12 impl. date 03-10-2005
*  COM(2014) 210, 3 Apr. 2014: Guidelines on the application
CJEU judgments
I CJEU C-558/14achab 21 Apr. 2016 Art. 7(1)(c)
I CJEU C-527/1%ruche 2 Sep. 2015 Art. 7(2) - deleted
! CJEU C-153/1K. & A. 9July 2015 Art. 7(2)
I CJEU C-338/13Noorzia 17 July 2014 Art. 4(5)
I CJEU C-138/1®ogan (Naime) 10 July 2014 Art. 7(2)
I CJEU C-87/12Ymeraga 8 May 2013 Art. 3(3)
! CJEU C-356/1D. & S. 6 Dec. 2012 Art. 7(1)(c)
! CJEU C-155/11mran 10 June 2011 Art. 7(2) - no adj.
I CJEU C-578/0&hakroun 4 Mar. 2010 Art. 7(1)(c) + 2(d)
! CJEU C-540/0FP v. Council 27 June 2006 Art. 8
CJEU pending cases
I CJEU C-550/1&\. & S. pending Art. 2(f)
EFTA judgments
! EFTA E-4/11Clauder 26 July 2011 Art. 7(1)
See further: © 1.3
Council Decision 2007/435 Integration Fund

Establishing European Fund for the Integration of TCNs for the period 2007 to 2013 as part of
General programme Solidarity and Management of Migration Flows

* 0J 2007 L 168/18 UK, IRL optin

Directive 2014/66 Intra-Corporate Transferees
On conditions of entry and residence of TCNs in the framework of an intra-corporate transfer
* 0J 2014 L 15711 impl. date 29-11-2016

Directive 2003/109 Long-Term Residents
Concerning the status of TCNs who are long-term residents
* 0J2004 L 16/44 impl. date 23-01-2006
* amended by Dir. 2011/51

CJEU judgments
! CJEU C-309/14GIL 2 Sep. 2015
' CJEU C-579/1%. & S. 4 June 2015 Art. 5+ 11
! CJEU C-176/14/an Hauthem 16 Mar. 2015 Art. 14 - deleted
! CJEU C-311/13FYmer 5Nov. 2014
! CJEU C-469/13 ahir 17 July 2014 Art. 7(1) + 13
! CJEU C-257/13Vlalali 14 Nov. 2013 Art. 11(1)(d) - inadm.
! CJEU C-40/11lida 8 Nov. 2012 Art. 7(1)
I CJEU C-502/1@Bingh 18 Oct. 2012 Art. 3(2)(e)
! CJEU C-508/1@Com. v. Netherlands 26 Apr. 2012
! CJEU C-571/1(Bervet Kamberaj 24 Apr. 2012 Art. 11(1)(d)
CJEU pending cases
New! CJEU C-636/16.opez Pastuzano pending Art. 12

See further: @ 1.3
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1.1: Regular Migration: Adopted Measures

Directive 2011/51 Long-Term Residents ext.
Long-Term Resident status for refugees and persons with subsidiary protection
* (0J 2011 L 132/1 (April 2011) impl. date 20-05-2013
* extending Dir. 2003/109 on LTR
Council Decision 2006/688 Mutual Information
On the establishment of a mutual information mechanism in the areas of asylum and immigrati
* (0J 2006 L 283/40 UK, IRL opt in
Directive 2005/71 Researchers
On a specific procedure for admitting TCNSs for the purposes of scientific research
* 0J 2005 L 289/15 impl. date 12-10-2007
* Directive is replaced by Dir. 2016/801 Researchers and Students
CJEU judgments
& CJEU C-523/0&8om. v. Spain 11 Feb. 2010
See further: @ 1.3
Recommendation 762/2005 Researchers

To facilitate the admission of TCNs to carry out scientific research
* (0J 2005 L 289/26
Directive 2016/801 Researchers and Students

On the conditions of entry and residence of Third-Country Nationals for the purposes of resear
studies, training, voluntary service, pupil exchange schemes, educational projects and au pairi

* 0J 2016 L 132/21 (11-05-2016) impl. date 24-05-2018

* This directive replaces both Dir 2005/71 on Researchers and Dir 2004/114 on Students
Requlation 1030/2002 Residence Permit Format

Laying down a uniform format for residence permits for TCNs

* 0J2002L157/1 UK opt in

amd by Reg. 330/2008 (OJ 2008 L 115/1)

Directive 2014/36 Seasonal Workers

On the conditions of entry and residence of TCNSs for the purposes of seasonal employment

* 0J 2014 L 94/375 impl. date 30-09-2016
Directive 2011/98 Single Permit

Single Application Procedure: for a single permit for TCNSs to reside and work in the territory of
and on a common set of rights for third-country workers legally residing in a MS

* 0J 2011 L 343/1 (Dec. 2011) impl. date 25-12-2013
CJEU pending cases
< CJEU C-449/16Vartinez Silva pending Art. 12(1)(e)
See further: @ 1.3
Requlation 859/2003 Social Security TCN
Third-Country NationalsO Social Security extending Reg. 1408/71 and Reg. 574/72
* 0J 2003 L 124/1 UK, IRL optin
* Replaced by Reg 1231/2010: Social Security TCN I
CJEU judgments
& CJEU C-465/14Nieland & Rothwang| 27 Oct. 2016 Art. 1
& CJEU C-247/0Xhymshiti 18 Nov. 2010
See further: © 1.3
Requlation 1231/2010 Social Security TCN Il
Social Security for EU Citizens and TCNs who move within the EU
* 0J 2010 L 344/1 impl. date 1-01-2011 IRL opt in
* Replacing Reg. 859/2003 on Social Security TCN
Directive 2004/114 Students

Admission of Third-Country Nationals for the purposes of studies, pupil exchange, unremunere
training or voluntary service

* 0J 2004 L 375/12 impl. date 12-01-2007
* Directive is replaced by Dir. 2016/801 Researchers and Students

CJEU judgments
& CJEU C-491/13Ben Alaya 10 Sep. 2014 Art. 6 +7
< CJEU C-15/11Sommer 21 June 2012 Art. 17(3)
& CJEU C-294/06Payir 24 Nov. 2008

CJEU pending cases
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1.1: Regular Migration: Adopted Measures

I CJEU C-544/1%ahimian
See further: & 1.3

ECHR

Protocols

Art. 8 Family Life

Art. 12 Right to Marry
Art. 14 Prohibition of Discrimination
* ETS 005 (4 November 1950)

ECtHR Judgments

New!

ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.
ECtHR Ap.no.

31183/12BUHMAID
77063/18alem
56971/1&! Ghatet
7994/14stinova
38030/1Khan
76136/1Ramadan
38590/18ia0
12738/10eunesse
32504/1Kaplan a.o.
52701/0Mugenzi
52166/08lasanbasic
12020/09deh
22689/0De Souza Ribeiro
47017/08utt
22341/08%lode and Abdi
26940/18ntwi
22251/0G.R.
8000/0&.A.
55597/08lunez
38058/0®Dsman
34848/000ODonoghue
41615/0Weulinger
1638/084aslov
46410/99%ner
54273/08oultif

See further: o 1.3

1.2 Regular Migration: Proposed Measures

Directive

pending

Art.

6(1)(d)

Family - Marriage - Discriminiation
European Convention for the Protection of Human Rights and Fundamental Freedoms and its

impl. date 31-08-1954

12 Jan.
1 Dec.
8 Nov.
8 Nov.
23 Sep.
21 June
24 May
3 Oct.
24 July
10 July
11 June
16 Apr.
13 Dec.
4 Dec.
6 Nov.
14 Feb.
10 Jan.
20 Sep.
28 June
14 June
14 Dec.
6 July
22 Marr.
18 Oct.
2 Aug.

Blue Card (amended)

2017
2016
2016
2016
2016
2016
2016
2014
2014
2014
2013
2013
2012
2012
2012
2012
2012
2011
2011
2011
2010
2010
2007
2006
2001

Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.

+
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+
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00 CO 00O OO = 00 00 0O CO 0O OO 00 00 0O 0O CO 0O OO ©O 00 00 0O 0O O O

On the conditions of entry and residence of third-country nationals for the purposes of highly sl

employment.

* COM (2016) 378, 7 June 2016
* Recast of Blue Card | (2009/50). Proposal of the Commission, June 2016.

Reqgulation amending Requlation

On a uniform format for residence permits for third-country nationals

* COM (2016) 434, 30 June 2016
* Recast of Residence Permit Format (Reg. 1030/2002)

New

Council and EP negotiating

1.3 Regular Migration: Jurisprudence

1.3.1 CJEU Judgments on Regular Migration

Residence Permit Format (amended)

case law sorted in alphabetical ort

NEMIS 2017/1 (March)
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1.3: Regular Migration: Jurisprudence: CJEU Judgments

' CJEU C-491/1 Ben Alaya 10 Sep. 201

* interpr. of Dir. 2004/11 Students Art. 6 + 7

* TheMS concerneds obligedto admitto its territory a third-country national who wishesto stay
for more than three monthsin that territory for study purposeswhere that national meetsthe
conditionsfor admissionexhaustivehfisted in Art. 6 and 7 and providedthat that MS doesnot
invokeagainstthat personone of the groundsexpressilisted by the directive as justification for
refusing a residence permit.

' CJEU C-309/1 CGIL 2 Sep. 201

* interpr. of Dir. 2003/10 Long-Term Residents

* |talian national legislation has seta minimumfee for a residencepermit, which is around eight
timesthe chargefor the issueof a nationalidentity card. Sucha feeis disproportionaten thelight
of the objectivepursuedby the directive and is liable to createan obstacleto the exerciseof the
rights conferred by the directive.

! CJEU C-578/0 Chakroun 4 Mar. 2011

* interpr. of Dir. 2003/8 Family Reunification Art. 7(1)(c) + 2(d

* The concept of family reunification allows no distinction based on the time of marriage
Furthermore,Member Statesmay not require an incomeas a condition for family reunification
which is higher than the national minimum wage level. Admissionconditions allowed by the
directive, serveas indicators, but should not be appliedrigidly, i.e. all individual circumstance
should be taken into account.

! CJEU C-508/1 Com. v. Netherlands 26 Apr. 201.

* incor. appl. of Dir. 2003/1( Long-Term Residents
The Court rules that the Netherlandshasfailed to fulfil its obligationsby applying excessiveanc
disproportionateadministrativefeeswhich are liable to createan obstacleto the exerciseof the
rights conferredby the Long-TermResidentDirective: (1) to TCNsseekinglong-termresiden
statusin the Netherlands,(2) to thosewho, having acquiredthat statusin a MS other than the
Kingdom of the Netherlands,are seekingto exercisethe right to residein that MS, and (3) to
members of their families seeking authorisation to accompany or join them.

! CJEU C-523/0 Com. v. Spain 11 Feb. 201
* non-transp. of Dir. 2005/, Researchers

!' CJEU C-138/1 Dogan (Naime) 10 July 201
* interpr. of Dir. 2003/8 Family Reunification Art. 7(2)

* Thelanguagerequirementbroadis notin compliancewith the standstillclausesof the Associatiol
AgreementAlthoughthe questionwas also raised whetherthis requirementis in compliancewith
the Family Reunification Directive, the Court did not answer that question.

However paragraph38 of thejudgmentcould also haveimplicationsfor its forthcomingansweron
the compatibility of the languagetestwith the Family Reunification:Oonthe assumptiorthat the
groundssetout by the GermanGovernmentpnamelythe preventionof forced marriagesand the
promotion of integration, can constituteoverriding reasonsin the public interest,it remainsthe
casethat a national provisionsuchas that at issuein the main proceedingggoesbeyondwhat is
necessaryn order to attain the objectivepursued,n sofar asthe absencef evidenceof sufficien
linguistic knowledgeautomaticallyleadsto the dismissalof the applicationfor family reunification
without account being taken of the specific circumstances of each caseO.

In this contextit is relevantthat the EuropeanCommissiorhas stressedn its Communicatioron
guidancefor the applicationof Dir 2003/86,0Othatthe objectiveof suchmeasuress to facilitate the
integrationof family membersTheir admissibilitydependson whethertheyservethis purposeanc
whether they respect the principle of proportionalityO (COM (2014)210, = 4.5).

! CJEU C-540/0 EP v. Council 27 June 20C
* interpr. of Dir. 2003/8 Family Reunification Art. 8
* Thederogationclauseq3 yearswaiting period andthe age-limitsfor children)are notannulled,as
theydo not constitutea violation of article 8 ECHR.However while applyingtheseclausesandthe
directive as a whole, MemberStatesare boundby the fundamentakights (including the rights of
the child), the purpose of the directive and obligation to take all individual interests into acct

' CJEU C-40/1 lida 8 Nov. 201

* interpr. of Dir. 2003/10 Long-Term Residents Art. 7(1)

* In order to acquirelong term residentstatus,the third-country national concernedmustlodge an
application with the competentauthorities of the Member State in which he resides.If this
application is voluntarily withdrawn, a residence permit can not be granted.

! CJEU C-155/1 Imran 10 June 201
* interpr. of Dir. 2003/8 Family Reunification Art. 7(2) - no ad
*  The Commissiortook the positionthat Art. 7(2) doesnot allow MSsto denya family memberas

6 Newsletter on European Migration Issues D for Ju NEMIS 2017/1 (Marct
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1.3: Regular Migration: Jurisprudence: CJEU Judgments

* % ok =

meantin Art. 4(1)(a) of a lawfully residing TCN entry and admissionon the sole ground of not
havingpassed civic integrationexaminatiorabroad.However,asa residencgermitwasgrantec
just before the hearing would take place, the Court decided it was not necessary to give a r

CJEU C-153/1 K. & A. 9 July 201!
interpr. of Dir. 2003/8 Family Reunification Art. 7(2)
Member Statesmay require TCNsto passa civic integration examination,which consistsin an
assessmentf basic knowledgeboth of the languageof the Member State concernedand of its
societyandwhich entailsthe paymenbf variouscosts beforeauthorisingthat nationalOgntryinto
andresidencen theterritory of the MemberStatefor the purposeof family reunification,providec
that the conditionsof application of sucha requirementdo not makeit impossibleor excessive
difficult to exercise the right to family reunification.

In circumstancesuchasthoseof the casesin the main proceedingsin sofar astheydo not allow
regardto be hadto specialcircumstancesbjectivelyforming an obstacleto the applicantspassiny
the examinationand in so far as they setthe feesrelating to suchan examinationat too high a
level, those conditions make the exercise of the right to family reunification impossible or
excessively difficult.

CJEU C-558/1 Kachab 21 Apr. 2011
interpr. of Dir. 2003/8 Family Reunification Art. 7(1)(c
AG: 23 dec. 2015

Art. 7(1)(c) must be interpreted as allowing the competentauthorities of a MS to refuse an
applicationfor family reunificationon the basisof a prospectiveassessmentf the likelihood of the
sponsorretaining, or failing to retain, the necessarystable and regular resourceswhich are
sufficient to maintain himself and the membersof his family, without recourseto the socia
assistancesystenof that MS, in the year following the date of submissiorof that application, that
assessmertteing basedon the pattern of the sponsorOmcomein the six monthsprecedingthat
date.

CJEU C-257/1 Mlalali 14 Nov. 201
interpr. of Dir. 2003/10 Long-Term Residents Art. 11(2)(d) - inadrr
Case (on equal treatment) was inadmissable

CJEU C-338/1 Noorzia 17 July 201
interpr. of Dir. 2003/8 Family Reunification Art. 4(5)

Art. 4(5) doesnot precludea rule of national law requiring that spousesand registeredpartner:
musthavereachedthe age of 21 by the datewhenthe applicationseekingio be consideredamily
members entitled to reunification is lodged.

CJEU C-356/1 0.&S. 6 Dec. 201
interpr. of Dir. 2003/8 Family Reunification Art. 7(2)(c
Whenexaminingan applicationfor family reunification,a MS hasto do soin the interestsof the
childrenconcernedcandalsowith a viewto promotingfamily life, and avoidingany underminingof
the objective and the effectiveness of the directive.

CJEU C-527/1 Oruche 2 Sep. 201
interpr. of Dir. 2003/8 Family Reunification Art. 7(2) - delete
Case is withdrawn since the question was answered in the judgment in the K&A case (C-1¢
CJEU C-579/1 P.&S. 4 June 201
interpr. of Dir. 2003/10 Long-Term Residents Art. 5 + 11

Article 5(2) and Article 11(1) do not precludenationallegislation,suchasthat at issuein the mair
proceedingswhichimposeson TCNswho already possessong-termresidentstatusthe obligatior
to passa civic integration examination,under pain of a fine, provided that the means of
implementinghat obligation are not liable to jeopardisethe achievemenof the objectivespursue:
by that directive,which it is for the referring court to determine Whetherthe long-termresiden
statuswas acquired before or after the obligation to passa civic integration examinationwas
imposed is irrelevant in that respect.

CJEU C-294/0 Payir 24 Nov. 200
interpr. of Dir. 2004/11 Students

On a working Turkish student.

CJEU C-571/1 Servet Kamberaj 24 Apr. 201.
interpr. of Dir. 2003/10 Long-Term Residents Art. 11(1)(d

EU Law precludesa distinctionon the basisof ethnicityor linguistic groupsin order to be eligible
for housing benefit.

CJEU C-502/1 Singh 18 Oct. 201
interpr. of Dir. 2003/10 Long-Term Residents Art. 3(2)(e

NEMIS 2017/1 (March) Newsletter on European Migration Issues D for Ju
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1.3: Regular Migration: Jurisprudence: CJEU Judgments

*  The conceptof Oresidencpermit which has beenformally limitedCas referredto in Art. 3(2)(e)
doesnot include a fixed-periodresidencepermit, grantedto a specific group of persons,if the
validity of their permit can be extendedndefinitely without offering the prospectof permaner
residencerights. The referring national court has to ascertainif a formal limitation doesnot
preventthelong-termresidenceof thethird-countrynationalin the MemberStateconcernedIf that
is the case, this national cannot be excluded from the personal scope of Directive 2003/10¢

! CJEU C-15/1 Sommer 21 June 201

* interpr. of Dir. 2004/11 Students Art. 17(3

* The conditionsof accesdo the labour marketby Bulgarian studentsmay not be morerestrictive
than those set out in the Directive

! CJEU C-469/1 Tahir 17 July 201

* interpr. of Dir. 2003/10 Long-Term Residents Art. 7(1) + 1:

*  Family membersf a personwho hasalreadyacquiredL TR statusmay not be exemptedrom the
conditionlaid downin Article 4(1), underwhich, in order to obtain that status,a TCN musthave
residedlegally and continuouslyin the MS concernedfor five yearsimmediatelyprior to the
submissiorof the relevantapplication. Art. 13 of the LTR Directive doesnot allow a MS to issu
family membersas definedin Article 2(e) of that directive, with LTRCEU residencepermitson
terms more favourable than those laid down by that directive.

' CJEUC-311/1 TYmer 5 Nov. 201

* interpr. of Dir. 2003/10 Long-Term Residents

*  Whilethe LTR providedfor equaltreatmentof long-termresidentTCNs,this Oimo way preclude
other EU acts, suchasChe insolventemployersDirective, Ofromconferring, subjectto differen
conditions, rights on TCNs with a view to achieving individual objectives of those actsO.

!' CJEUC-176/1 Van Hauthem 16 Mar. 201

* interpr. of Dir. 2003/10 Long-Term Residents Art. 14 - delete

* Case was withdrawn by the Belgian court.

! CJEU C-465/1 Wieland & Rothwang| 27 Oct. 201

* interpr. of Req. 859/20( Social Security TCN Art. 1

*  AG: 4 Feb. 2016

*  Article 2(1) and (2) of Regulation859/2003 mustbe interpretedas not precludinglegislationof a
MemberStatewhich providesthat a period of employmenN completedoursuantto thelegislatior
of that MemberStateby an employedvorkerwhowasnot a national of a MemberStateduring thai
period but who, when he requeststhe paymentof an old-age pension,falls within the scopeot
Article 1 of that regulationN is not to be takeninto considerationby that MemberStatefor the
determination of that workerOs pension rights.

! CJEU C-247/0 Xhymshiti 18 Nov. 201

* interpr. of Reg. 859/20( Social Security TCN

* |n thecasein whicha national of a non-membecountryis lawfully residentin a MS of the EU anc
worksin SwitzerlandReg.859/2003doesnot applyto that personin his MS of residenceijn sofar
asthat regulationis not amongthe Communityactsmentionedn sectionA of Annexll to the EU-
Switzerland Agreement which the parties to that agreement undertake to apply.

! CJEU C-87/1: Ymeraga 8 May 201:

* interpr. of Dir. 2003/8 Family Reunification Art. 3(3)

* Directives 2003/86and 2004/38are not applicableto third-country nationalswho apply for the
right of residencen orderto join a family membemhois a Union citizenand hasneverexercise
his right of freedomof movemenas a Union citizen,alwayshavingresidedas suchin the Membe
State of which he holds the nationality (see, also, C-256/11 Dereci a.0., par. 58).

1.3.2 CJEU pending cases on Regular Migration

CJEU C-550/1 A &S.

interpr. of Dir. 2003/8 Family Reunification Art. 2(f)
ref. from 'Rechtbank Os Gravenhage (zp) Amsterdam' (Netherlands)

TheDistrict Courtof Amsterdanhasrequestedh preliminaryruling on theinterpretationof art 2(f)
of the Family ReunificationDirective on the issuewhetherthe age of an unaccompanieaninot
asylumseekeris takeninto accountat the time of arrival in the MemberStateor - if protectionis
granted- at the later time of a requestfor family reunification. In this casethe unaccompanie
asylumseekemwasa minor at the time of arrival. However after protectionwasgrantedhe wasnc
longer a minor.

! CJEU C-544/1 Fahimian

* % ok =
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interpr. of Dir. 2004/11 Students Art. 6(1)(d’
AG: 15 September 2016

Is Art. 6(1)(d) to be interpretedas meaningthat the MemberStatesare therebyempoweredin a
casesuchasthe present,in whicha TCN from Iran, who obtainedher universitydegreefrom the
SharifUniversityof TechnologyTehran)in Iran, which specialisesn technologygngineeringanc
physics seeksentry for the purposeof taking up doctoral studiesin the areaof IT-securityresearcl
within the frameworkof the OTrustedEmbeddedand Mobile Systems@roject, in particular the
developmenbf effectivesecurity mechanismdor smartphonesto deny entry to their territory,
stating as grounds for this refusal that it could not be ruled out that the skills acquiredin
connectionwith the researchproject might be misusedn Iran, for instancefor the acquisitionof
sensitiveinformationin Westerrcountries for the purposeof internal repressioror moregenerally
in connection with human rights violations?

CJEU C-636/1 Lopez Pastuzano

interpr. of Dir. 2003/10 Long-Term Residents Art. 12
Must Article 12 be interpretedas precludingnational legislation, which doesnot provide for the
application of the requirementf protectionagainstthe expulsionof a long-termresidentforeigr
nationalto all administrativeexpulsiondecisionsgegardlessof thelegal natureor typethereof,but
instead restricts the application of those requirements to a specific type of expulsion?

CJEU C-449/1 Martinez Silva

interpr. of Dir. 2011/9 Single Permit Art. 12(1)(e
Doesthe principle of equaltreatmentprecludelegislation, suchas the Italian legislationat issue
underwhich a third-country worker in possessiomf a Osinglavork permitQwhich is valid for a
period of morethansix months)s not eligible for the Oassegneer i nucleifamiliari conalmenotre
figli minoriQ(a family benefit),eventhoughshelives with three or more minor children and het
income is below the statutory limit?

1.3.3 EFTA judgments on Regular Migration

* % *63

* *Q

EFTA E-4/11 Clauder v. LIE 26 July 201
interpr. of Dir. 2003/8 Family Reunification Art. 7(1)
ref. from 'Verwaltungsgerichtshof' (Liechtenstein)

An EEA national with a right of permanentesidencewho is a pensionerand in receiptof socia
welfarebenefitsin the hostEEA State,mayclaim theright to family reunificationevenif the family
member will also be claiming social welfare benefits.

EFTA E-28/1¢ Yankuba Jabbi v. NO 21 Sep. 201
interpr. of Dir. 2004/3 Right of Residence Art. 7(1)(b) + 7(2
ref. from 'District Court of Oslo' (Norway)

Wherean EEA national, pursuantto Article 7(1)(b) and Article 7(2) of Directive 2004/38/EC has
createdor strengthenedh family life with a third country national during genuineresidencen an
EEA Stateother than that of which he is a national, the provisionsof that directive will apply by
analogy where that EEA national returns with the family member to his home State.

1.3.4 ECtHR Judgments on Regular Migration

*

*

ECtHR Ap.no. 8000/C A.A.v. UK 20 Sep. 201
violation of ECHR Art. 8
The applicant alleged, in particular, that his deportationto Nigeria would violate his right to
respectfor his family and private life and would deprive him of the right to education by
terminating his university studies in the United Kingdom.

ECtHR Ap.no. 31183/1 ABUHMAID v. UKR 12 Jan. 201
no violation of ECHR Art. 8 + 1t
The applicantis a Palestinianresiding in Ukraine for over twentyyears.In 2010 the temporan
residencepermit expired. Sincethen, the applicant has applied for asylumunsuccessfullyThe
Court foundthat the applicantdoesnot face any real or imminentrisk of expulsionfrom Ukraine
sincehis newapplicationfor asylumis still beingconsideredand thereforedeclaredthis complain
inadmissible.

ECtHR Ap.no. 26940/1 Antwi v. 14 Feb. 201
no violation of ECHR Art. 8

A casesimilar to Nunez(ECtHR 28 June 2011) exceptthat the judgmentis not unanimous(2
dissentingopinions).Mr Antwi from Ghanamigratesin 1988to Germanyon a false Portugues
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passport.In Germanyhe meetshis future wife (also from Ghana)who lives in Norway and is
naturalisedto Norwegiannationality. Mr Antwi movesto Norwayto live with her and their first
child is born in 2001 in Norway. In 2005 the parentsmarry in Ghanaand subsequentiyt is
discoveredthat mr Antwi travels on a false passport.In Norway mr Antwi goesto trial and is
expelledto Ghanawith a five year re-entry ban. The Court doesnot find that the Norwegiat
authoritiesactedarbitrarily or otherwisetransgressedhe margin of appreciationwhich shouldbe
accordedto it in this area when seekingto strike a fair balancebetweenits public interestin
ensuring effectiveimmigration control, on the one hand, and the applicantseedthat the first
applicant be able to remain in Norway, on the other hand.

! ECtHR Ap.no. 38590/1 Biao v. DK 24 May 201!

* violation of ECHR Art. 8 + 1«
Initially, the SecondSectionof the Court decidedon 25 March 2014that therewasno violation of
Art. 8 in the Danish case where the Danish statutory amendmentequires that the spouse:
aggregateties with Denmarkhas to be strongerthan the spouses@ggregateties with anothe
country.
However,after referral, the Grand Chamberreviewedthat decisionand decidedotherwise.The
Courtruled that the the so-calledattachmentequirementthe requiremeniof both spouseiaving
stronger ties with Denmarkthan to any other country) is unjustified and constitutesindireci
discrimination and therefore a violation of Art 8 and 14 ECHR.

! ECtHR Ap.no. 54273/C Boultif v. CH 2 Aug. 200:
*  violation of ECHR Art. 8
* Expulsionof one of the spousess a seriousobstacleto family life for the remainingspouseanc
childrenin the contextof article 8. In this casethe ECtHRestablisheguidingprinciplesin orderto
examine whether such a measure is necessary in a democratic society. Relevant criteria at
- the nature and seriousness of the offence committed by the applicant;
- the length of the applicantOs stay in the country from which he is going to be expelled;
- the time elapsed since the offence was committed as well as the applicantOs conduct in t
- the nationalities of the various persons concerned,;
- the applicantOs family situation, such as the length of the marriage;
- and other factors expressing the effectiveness of a coupleOs family life;
- whether the spouse knew about the offence at the time when he or she
entered into a family relationship;
- and whether there are children in the marriage, and if so, their age.
Notleast,the Courtwill alsoconsiderthe seriousnessf thedifficultieswhichthe spousas likely to
encounteiin the countryof origin, thoughthe merefactthat a personmightfacecertaindifficulties
in accompanying her or his spouse cannot in itself exclude an expulsion.

! ECtHR Ap.no. 47017/C Butt v. NO 4 Dec. 201

* violation of ECHR Art. 8

* Attheageof 3 and4, the Butt childrenenterNorwaywith their motherfrom Pakistanin 1989.The)
receivea residencepermit on humanitariangrounds.After a couple of yearsthe motherreturns
with the childrento Pakistanwithoutknowledgeof the Norwegianauthorities.After a coupleyear:
the mothertravels - again - backto Norwayto continueliving there. The children are 10 an 11
yearsold. Whenthe father of the children wantsto live alsoin Norway,a newinvestigationshow:
that the family haslived bothin Norwayandin Pakistanand their residencepermitis withdrawn
However the expulsionof the childrenis not carried out. Yearslater, their deportationis discusse
again. Themotherhasalreadydied and the adult children still do not haveany contactwith their
fatherin Pakistan.Their ties with Pakistanare so weakand reverselywith Norway so strongthat
their expulsion would entail a violation of art. 8.

! ECtHR Ap.no. 22689/C De Souza Ribeiro v. UK 13 Dec. 201

* violation of ECHR Art. 8 + 1
A Brazilian in French Guianawas removedto Brazil within 50 minutesafter an appealhad beet
lodgedagainsthis removalorder. In this casethe Court considersthat the hastewith which the
removal order was executedhad the effect of rendering the available remediesineffectivein
practiceand thereforeinaccessibleThe brevity of that time lapseexcludesany possibility that the
court seriouslyexaminedhe circumstancesandlegal argumentsn favour of or againsta violation
of Article 8 of the Conventionin the eventof the removalorder beingenforced.Thus,while State
are affordedsomediscretionas to the mannerin which they conformto their obligationsundel
Article 13 of the Conventionthat discretionmustnot result,asin the presentcase,in an applican
being denied accessin practice to the minimum procedural safeguardsneededto protect him
against arbitrary expulsion. Concerningthe danger of overloading the courts and adversel
affectingthe proper administrationof justicein French Guiana,the Court reiteratesthat, as with
Article 6 of the ConventionArticle 13 impose®n the ContractingStateshe duty to organisetheir
judicial systems in such a way that their courts can meet its requirements.
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ECtHR Ap.no. 17120/C Dhahbi v. IT 8 Apr. 201«
interpr. of ECHR Art. 6,8 and 1
The ECtHRruled that art. 6(1) also meansthat a national judge hasan obligationto decideon a
guestionwhich requestsfor a preliminary ruling on the interpretationof Union law. Either the
national judge explicitly argueswhy such a requestis pointless(or already answered)or the
national judge requeststhe CJEU for a preliminary ruling on the issue.In this casethe Italian
Supreme Court did not answer the question at all.

ECtHR Ap.no. 56971/1 El Ghatet v. CH 8 Nov. 201!
violation of ECHR Art. 8
The applicant is an Egyptian national, who applied for asylumin Switzerlandleaving his sor
behindin Egypt.While his asylumapplicationwasrejected the father obtaineda residencepermi
and after havingmarried a Swissnational also Swissnationality. The couplehavea daughteranc
eventuallydivorced.ThefatherO#$rst requestfor family reunificationwith his sonwasacceptedn
2003but eventuallyhis sonreturnedto Egypt. ThefatherOsecondrequestfor family reunificatior
in 2006 was rejected. According to the SwissFederal SupremeCourt, the applicantOson hac
closerties to Egyptwherehe had beencaredfor by his motherand grandmother Moreover,the
father should have applied for family reunification immediately after arriving in Switzerland.
TheCourtfirst considerghatit would be unreasonabléo askthe fatherto relocateto Egyptto live
togetherwith his sonthere, as this would entail a separationfrom the fatherOslaughterliving in
Switzerland.The son had reachedthe age of 15 whenthe requestfor family reunification was
lodged and there were no other major threats to his best interests in the country of origin.

Basedon thesefacts, the Court finds that no clear conclusioncan be drawn whetheror not the
applicantsnterestin a family reunification outweighedhe public interestof the respondenState
in controlling the entry of foreignersinto its territory. Neverthelessthe Court notesthat the
domesticcourt have merely examinedthe bestinterest of the child in a brief mannerand put
forward a rather summaryreasoning.As suchthe childOsestinterestshavenot sufficientlybeet
placed at the centre of its balancing exercise. The Court therefore finds a violation of Art. 8.

ECtHR Ap.no. 22251/C G.R. v. NL 10 Jan. 201
violation of ECHR Art. 8 + 1:
The applicantdid not have effectiveaccessto the administrativeprocedureby which he might
subjectto fulfilling the conditionsprescribedby domesticlaw, obtain a residencepermit whick
would allow him to reside lawfully with his family in the Netherlandsdue to the disproportior
betweenthe administrativechargein issueand the actual incomeof the applicantOgamily. The
Courtfindsthat the extremelyformalistic attitude of the Minister Dwhich,endorsedy the Regiona
Court, alsodeprivedthe applicantof accesgo the competenadministrativetribunal Bunjustifiably
hindered the applicantOs use of an otherwise effective domestic remedy.

There has therefore been a violation of Article 8 and 13 of the Convention.

ECtHR Ap.no. 52166/C Hasanbasic v. CH 11 June 201
violation of ECHR Art. 8
After living in Switzerlandor 23 yearswith a residencepermit,the applicantdecidego go backto
Bosnia.Soonafter, he getsseriouslyill andwantsto getbackto his wife who stayedn Switzerlanc
However,this (family reunification) requestis deniedmainly becauseof the fact that he hasbeer
on welfareand had beenfined (a total of 350 euros)and convictedfor severaloffencega total of
17 daysimprisonment)The court rules that this rejection, giventhe circumstance®f the case,is
disproportionate and a violation of article 8.

ECtHR Ap.no. 22341/C Hode and Abdi v. UK 6 Nov. 201:
violation of ECHR Art. 8 + 1«
Discrimination on the basis of date of marriage has no objective and reasonable justificatiol
ECtHR Ap.no. 12738/1 Jeunesse v. NL 3 Oct. 201.
violation of ECHR Art. 8

The central issuein this caseis whether,bearingin mind the margin of appreciationaffordedto
Statesin immigration matters,a fair balancehas beenstruck betweenthe competinginterestsat
stake namelythe personalinterestsof the applicant,her husbandandtheir childrenin maintaining
their family life in the Netherlandson the onehandand, on the other, the public order interestsot
the respondentGovernmentin controlling immigration.In view of the particular circumstance®f
the case,|it is questionablevhethergeneralimmigrationpolicy consideration®f themselvesan be
regarded as sufficient justification for refusing the applicant residence in the Netherlands.

ECtHR Ap.no. 32504/1 Kaplan a.o. v. NO 24 July 201
violation of ECHR Art. 8
explicit reference to the Best interests of the Child

A Turkish fatherOsapplication for asylumis deniedin 1998. After a conviction for aggravate:
burglary in 1999he getsan expulsionorder andan indefiniteentryban. On appealthis entrybanis
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reducedo 5 years.Finally heis expelledin 2011.His wife and childrenarrived in Norwayin 200:
and were grantedcitizenshipin 2012.Giventhe youngestdaughterspecialcare needs(relatedto
chronic and serious autism), the bond with the father and the long period of inactivity of the
immigration authorities,the Court statesthat it is not convincedin the concreteand exceptione
circumstance of the case that sufficient weight was attached to the best interests of the chil

! ECtHR Ap.no. 38030/1 Khan v. GER 23 Sep. 201

* interpr. of ECHR Art. 8

* This caseis aboutthe applicantOgKhan) imminentexpulsionto Pakistanafter shehad committe:
manslaughtem Germanyin a stateof mentalincapacity.On 23 April 2015the Courtruled thatthe
expulsionwould not give rise to a violation of Art. 8. Subsequentlyhe casewas referred to the
Grand Chamber.The Grand Chamberwasinformedby the GermanGovernmenthat the applican
would not be expelledand granteda ODuldungQheseassurancesnadethe Grand Chamberto
strike the application.

! ECtHR Ap.no. 1638/C Maslov v. AU 22 Mar. 200
* violation of ECHR Art. 8
* In addition to the criteria setout in Boultif and tnerte the ECtHR considersthat for a settlec
migrantwho haslawfully spentall or the major part of his or her childhoodand youthin the hos
country very seriousreasonsare required to justify expulsion.This is all the more so wherethe
person concerned committed the offences underlying the expulsion measure as a juvenile.

! ECtHR Ap.no. 52701/C Mugenzi v. FR 10 July 201

* violation of ECHR Art. 8

* The Court notedthe particular difficulties the applicantencounteredn their applications,namel
the excessivalelaysand lack of reasonsor explanationggiventhroughoutthe process despitethe
fact that he had already been through traumatic experiences.

! ECtHR Ap.no. 41615/C Neulinger v. CH 6 July 201

* violation of ECHR Art. 8

* The child's bestinterests,from a personaldevelopmenperspectivewill dependon a variety of
individual circumstancedn particular his ageandlevel of maturity, the presenceor absenceof his
parentsand his environmentndexperiences-or that reason thosebestinterestsmustbe assesse
in eachindividual case.To that endthey enjoy a certain margin of appreciation,which remain:
subject,howeverto a Europeansupervisiorwherebythe Court reviewsunderthe Conventionthe
decisionsthat thoseauthorities have takenin the exerciseof that power. In this casethe Court
notesthat the child has Swissnationalityandthat he arrived in the countryin June2005at the age
of two. He hasbeenliving therecontinuouslyeversince.He nowgoesto schoolin Switzerlandanc
speakd-rench.Eventhoughheis at an agewherehestill hasa certain capacityfor adaptationthe
fact of being uprooted again from his habitual environmentwould probably have seriou:
consequence®r him, especiallyif he returnson his own, asindicatedin the medicalreports.His
return to Israel cannot therefore be regarded as beneficial.

I ECtHR Ap.no. 55597/C Nunez v. NO 28 June 201

* violation of ECHR Art. 8

*  AthoughMs Nunezwas deportedfrom Norwayin 1996 with a two-yearban on her re-entryinto
Norway, shereturnedto Norway, got married and had two daughtersborn in 2002 and 2003. It
takesuntil 2005for the Norwegianauthoritiesto revokeher permitsand to decidethat mrs Nune:
shouldbe expelled.The Court rules that the authoritieshad not strucka fair balancebetweerthe
public interestin ensuringeffectiveimmigrationcontrol and Ms NunezQOseedto remainin Norway
in order to continue to have contact with her children.

! ECtHR Ap.no. 34848/C 0ODonoghue v. UK 14 Dec. 201

* violation of ECHR Art. 12 + 1«

* Judgment of Fourth Section

* TheUK Certificateof Approvalrequiredforeigners,excepthosewishingto marryin the Churchof
England,to pay large feesto obtain the permissionfrom the Home Office to marry. The Court
found that the conditionsviolated the right to marry (Article 12 of the Convention),that it was
discriminatoryin its application (Article 14 of the Convention)and that it was discriminatoryon
the ground of religion (Articles 9 and 14 of the Convention).

! ECtHR Ap.no. 38058/C Osman v. DK 14 June 201

*

violation of ECHR Art. 8
TheCourt concludedhat the denial of admissionof a 17 yearsold Somaligirl to Denmark,where
shehadlived from the age of severuntil the ageof fifteen,violated Article 8. For a settledmigran
who haslawfully spentall of the major part of his or her childhoodand youthin a hostcountry
veryseriousreasonsare requiredto justify expulsion@heDanishGovernmenhad arguedthat the
refusalwasjustified becausehe applicanthad beentakenout of the countryby her father, with her
motherOpermissionjn exerciseof their rights of parentalresponsibility. The Court agreedOthz

12 Newsletter on European Migration Issues D for Ju NEMIS 2017/1 (Marct




NEMIS 2017/1 EE—

1.3: Regular Migration: Jurisprudence: ECtHR Judgments

the exerciseof parentalrights constitutesa fundamentaklementof family life® but concludedhat
Oinrespectingparental rights, the authorities cannotignore the childOsnterestincluding its owr
right to respect for private and family lifeO.

! ECtHR Ap.no. 76136/1 Ramadan v. MAL 21 June 201

* no violation of ECHR Art. 8

*  Mr Ramadangriginally an Egyptiancitizen,acquiredMaltesecitizenshipafter marrying a Maltes¢
national. It was revokedby the Minister of Justiceand Internal Affairs following a decisionby a
domesticcourt to annulthe marriage on the groundthat Mr RamadanQmnly reasonto marry hac
beento remainin Malta and acquire Maltesecitizenship.Meanwhile,the applicantremarried a
Russiamational. The Court foundthat the decisiondeprivinghim of his citizenship whichhad hac
a clear legal basisunderthe relevantnational law and had beenaccompaniedyy hearingsanc
remedies consistent with procedural fairness, had not been arbitrary.

! ECtHR Ap.no. 77063/1 Salem v. DK 1 Dec. 201

* no violation of ECHR Art. 8

* Theapplicantis a stateles$?alestinianfrom Lebanonln 1994, havingmarrieda Danishwomanhe
is granteda residencepermit,andin 2000he s also grantedasylum.In June2010the applicant-
by thenfather of 8 children - is convictedof drug trafficking and dealing, coercionby violence
blackmail,theft,and the possessionf weaponsHe is sentencedo five yearsimprisonmentwhict
decisionis upheld by the SupremeCourt in 2011 adding a life-long ban on his return. Appeal:
against his expulsion are refused and at the end of 2014 he is deported to Libanon.
The ECtHRrules that althoughthe applicanthas8 childrenin Denmark,he hasan extensiveanc
seriouscriminal record. Also, heis not well-integratednto Danishsociety(still beingilliterate anc
not being able to speak Danish).

! ECtHR Ap.no. 12020/C Udeh v. CH 16 Apr. 201.

* violation of ECHR Art. 8

* |n 2001a Nigerian national, wassentencedo four months@nprisonmenfor possessionf a smal
guantity of cocaine.In 2003 he married a Swissnational who had just given birth to their twin
daughtersBy virtue of his marriage,he wasgranteda residencepermitin Switzerlandln 2006 he
was sentencedo forty-two months@mprisonmentn Germanyfor a drug-trafficking offence.The
SwissOffice of Migration refusedto renewhis residencepermit, statingthat his criminal convictior
and his familyOslependencen welfare benefitswere groundsfor his expulsion.An appealwas
dismissedIn 2009 he was informedthat he had to leave Switzerland.In 2011 he was madethe
subjectof an order prohibiting him from enteringSwitzerlanduntil 2020. Althoughhe is divorcec
in the meantimeand custodyof the children has beenawardedto the mother,he hasbeengiver
contactrights. The court rules that deportationand exclusionorderswould preventthe immigran
with two criminal convictionsfrom seeinghis minor children: deportation would constitutea
violation of article 8.

! ECtHR Ap.no. 46410/¢ tner v. NL 18 Oct. 200
* violation of ECHR Art. 8
* The expulsionof an alien raisesa problemwithin the contextof art. 8 ECHRIif that alien hasa
family whom he has to leave behind. In Boultif (54273/00)the Court elaboratedthe relevan
criteria which it would usein order to assesshetheran expulsionmeasurewas necessarjn a
democraticsocietyand proportionateto the legitimate aim pursued.In this judgmentthe Court
adds two additional criteria:
b the bestinterestsand well-beingof the children, in particular the seriousnessf the difficulties
which any children of the applicantare likely to encountelin the countryto whichthe applicantis
to be expelled; and
b the solidity of social, cultural and family ties with the host country and with the country of

destination.
I ECtHR Ap.no. 7994/1 Ustinova v. RUS 8 Nov. 201!
* violation of ECHR Art. 8

* Theapplicant,AnnaUstinova,is a national of Ukrainewhowasbornin 1984.Shemovedto live in
Russiaat the beginningof 2000.In March 2013Ms Ustinovawasdeniedre-entryto Russiaafter a
visit to Ukraine with her two children. This denialwasbasedon a decisionissuedby the Consume
Protection Authority (CPA) in June 2012, that, during her pregnancyin 2012, Ms Ustinovahac
tested positive for HIV and therefor her presence in Russia constituted a threat to public he
This decisionwas challengedbut upheldby a district Court, a RegionalCourt and the Suprem
Court. Only the Constitutional Court declared this incompatible with the Russian Constitutic
Although ms Ustinova has since been able to re-enter Russiavia a border crossing with nc
controls, her namehas not yet beendefinitively deletedfrom the list of undesirableindividuals
maintained by the Border Control Service.
violation of Art. 8.
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2 Borders and Visas

2.1 Borders and Visas: Adopted Measures case law sorted in chronological or¢

Regulation 2016/1624 Border and Coast Guard Agency
Creating a Borders and Coast Guard Agency
* 0J 2016 L 251/1
* Repealing: Regulation 2007/2004 and Regulation 1168/2011 (Frontex)
and Regulation 863/2007 (Rapid Interventions Teams).
Requlation 562/2006 Borders Code
Establishing a Community Code on the rules governing the movement of persons across bordi
* 0J 2006 L 105/1
* This Regulation is replaced by Regulation 2016/399 Borders Code (codified).
amd by Reg. 296/2008 (OJ 2008 L 97/60)
amd by Reg. 81/2009 (OJ 2009 L 35/58) the use of the VIS
amd by Reg. 265/2010 (OJ 2010 L 85 movement of persons with a long-stay visa
amd by Reg. 610/2013 (OJ 2013 L 182/1)
amd by Reg. 1051/2013 (OJ 2013 L 295/1)

CJEU judgments
I CJEU C-575/12ir Baltic 4 Sep. 2014 Art. 5
I CJEU C-23/1Zakaria 17 Jan. 2013 Art. 13(3)
! CJEU C-88/12Jaoo 14 Sep. 2012 Art. 20 + 21 - deleted
! CJEU C-355/1EP v. Council 5Sep. 2012
! CJEU C-278/12 (PPWAIl 19 July 2012 Art. 20 + 21
! CJEU C-606/1ANAFE 14 June 2012 Art. 13 + 5(4)(a)
! CJEU C-430/1G5aydarov 17 Nov. 2011
! CJEU C-188/10 & C-189/1Melki & Abdeli 22 June 2010 Art. 20 + 21
|

CJEU C-261/08 & C-348/0&arcia & Cabrera 22 Oct. 2009 Art. 5,11 + 13
CJEU pending cases

! CJEU C-17/1€Il Dakkak pending Art. 4(1)
! CJEU C-346/1€C. pending Art. 20 + 21
' CJEU C-9/16A. pending Art. 23
See further: © 2.3
Regulation 2016/399 Borders Code (codified)

On the rules governing the movement of persons across borders. Codification of all previous
amendments of the (Schengen) Borders Code

* 0J2016L 77/1
* This Regulation replaces Regulation 562/2006 Borders Code
New  Amendment not yet published
amd by Reg. -/2017 (not yet)n the reinforcement of checks against relevant databases and
Decision 574/2007 Borders Fund |
Establishing European External Borders Fund
* 0J 2007 L 144
* This Regulation is repealed by Regulation 515/2004 (Borders Fund II)
Requlation 515/2014 Borders Fund Il
Borders and Visa Fund
* 0J 2014 L 150/143
* This Regulation repeals Decision No 574/2007 (Borders Fund I)
Regulation 1052/2013 EUROSUR
Establishing the European Border Surveillance System (Eurosur)
* 0J 2013 L 295/11
CJEU judgments

14 Newsletter on European Migration Issues D for Ju NEMIS 2017/1 (Marct




NEMIS 2017/1 EE—

2.1: Borders and Visas: Adopted Measures

! CJEU C-44/148pain v. EP & Council 8 Sep. 2015
See further: & 2.3
Regulation 2007/2004 Frontex

Establishing External Borders Agency

* (0J 2004 L 349/1

* This Regulation is replaced by Regulation 2016/1624 Border and Coast Guard Agency
amd by Reg. 863/2007 (OJ 2007 L 199/®Wrder guard teams
amd by Reg. 1168/2011 (OJ 2011 L 304/1)

Regulation 1931/2006 Local Border traffic

Local border traffic within enlarged EU at external borders of EU

* 0J 2006 L 405/1
amd by Reg. 1342/2011 (OJ 2011 L 347/41)

CJEU judgments
! CJEU C-254/18homodi 21 Mar. 2013 Art. 2(a) + 3(3)
See further: @ 2.3
Regulation 656/2014 Maritime Surveillance

Establishing rules for the surveillance of the external sea borders in the context of operational
cooperation coordinated by Frontex

* (0J 2014 L 189/93

Directive 2004/82 Passenger Data

On the obligation of carriers to communicate passenger data

* 0J 2004 L 261/24 UK opt in
Regulation 2252/2004 Passports

On standards for security features and biometrics in passports and travel documents
* (0J 2004 L 385/1
amd by Reg. 444/2009 (OJ 2009 L 142/1)

CJEU judgments
I CJEU C-446/1Willems a.o. 16 Apr. 2015 Art. 4(3)
' CJEU C-101/13. 20ct. 2014
! CJEU C-139/1%om. v. Belgium 13 Feb. 2014 Art. 6
' CJEU C-291/15chwarz 17 Oct. 2013 Art. 1(2)
See further: 1 2.3
Recommendation 761/2005 Researchers

On uniform short-stay visas for researchers from third countries
* (0J 2005 L 289/23

Regulation 1053/2013 Schengen Evaluation
Schengen Evaluation
* 0J 2013 L 295/27

Regulation 1987/2006 SIS 11
Establishing second generation Schengen Information System
* (0J 2006 L 381/4
* Replacing:
Reg. 378/2004 (OJ 2004 L 64)
Reg. 871/2004 (OJ 2004 L 162/29)
Reg. 2424/2001 (OJ 2001 L 328/4)
Reg. 1988/2006 (OJ 2006 L 411/1)
Ending validity of:
Dec. 2001/886; 2005/451; 2005/728; 2006/628
Council Decision 2016/268 SIS II Access
List of competent authorities which are authorised to search directly the data contained in the second
generation Schengen information system
* (0J 2016 C 268/1

Council Decision 2016/1209 SIS II Manual
On the SIRENE Manual and other implementing measures for the second generation Schengen
Information System (SIS II)

* 0J 2016 L 203/35

Decision 565/2014 Transit Bulgaria a.o. countries
Transit through Bulgaria, Croatia, Cyprus and Romania
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* 0J 2014 L 157/23
* repealing Dec. 895/2006 and Dec. 582/2008 (OJ 2008 L 161/30)

Requlation 693/2003 Transit Documents
Establishing a specific Facilitated Transit Document (FTD) and a Facilitated Rail Transit Docur
(FRTD)
* 0J 2003 L 99/8

Requlation 694/2003 Transit Documents Format

Format for Facilitated Transit Documents (FTD) and Facilitated Rail Transit Documents (FRTD
* 0J 2003 L 99/15

Decision 586/2008 Transit Switzerland
Transit through Switzerland and Liechtenstein
* (0J 2008 L 162/27
* amending Dec. 896/2006 (OJ 2006 L 167)

Decision 1105/2011 Travel Documents
On the list of travel documents which entitle the holder to cross the external borders
* 0J2011L 287/9

Decision 512/2004 VIS
Establishing Visa Information System (VIS)
* 0J 2004 L 213/5

Council Decision 2008/633 VIS Access
Concerning access for consultation of the Visa Information System (VIS) by designated author
Member States and Europol

* 0J 2008 L 218/129

Requlation 767/2008 VIS Data exchange
Establishing Visa Information System (VIS) and the exchange of data between MS
* (0J 2008 L 218/60
*  Third-pillar VIS Decision (OJ 2008 L 218/129)

Requlation 1077/2011 VIS Management Agency
Establishing an Agency to manage VIS, SIS & Eurodac
* 0J 2011 L 286/1

Requlation 810/2009 Visa Code
Establishing a Community Code on Visas
* 0J 2009 L 243/1
amd by Reg. 154/2012 (OJ 2012 L 58/3)

CJEU judgments
! CJEU C-575/1Air Baltic 4 Sep. 2014 Art. 24(1) + 34
I CJEU C-84/1XKoushkaki 19 Dec. 2013 Art. 23(4) + 32(1)
I CJEU C-39/1Dang 18 June 2012 Art. 21 + 34 - deleted
! CJEU C-83/12/0 10 Apr. 2012 Art. 21 + 34
CJEU pending cases
I CJEU C-403/1€&Il Hassani pending Art. 32
New! CJEU C-638/16 PPY. & X. pending Art. 25(1)(a)
See further: © 2.3
Requlation 1683/95 Visa Format
Uniform format for visas
* 0J 1995 L 164/1 UK opt in

amd by Reg. 334/2002 (OJ 2002 L 53/7)
amd by Reg. 856/2008 (OJ 2008 L 235/1)
Requlation 539/2001 Visa List
Listing the third countries whose nationals must be in possession of visas
* 0J2001L81/1
New  Georgia added and on safeguard clause

amd by Reg. 2414/2001 (OJ 2001 L 327Myving Romania to Owhite listO
amd by Reg. 453/2003 (OJ 2003 L 69/1pving Ecuador to Oblack listO
amd by Reg. 851/2005 (OJ 2005 L 141Q3ix reciprocity for visas
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Adopted Measures

New
New

Requlation 333/2002

amd by Reg.
amd by Reg.
amd by Reg.
amd by Reg.
amd by Reg.
amd by Reg.
amd by Reg.
amd by Reg.
amd by Reg.
amd by Reg.
amd by Reg.
amd by Reg.
amd by Reg.
amd by Reg.

1932/2006 (OJ 2006 L 405/23)

1244/2009 (OJ 2009 L 336l1itng visa req. for Macedonia, Montenegro and
1091/2010 (OJ 2010 L 32911fting visa req. for Albania and Bosnia

1211/2010 (OJ 2010 L 33916iting visa req. for Taiwan

1289/2013 (OJ 2013 L 347/74)

259/2014 (0J 2014 L 10519jting visa req. for Moldova

509/2014 (OJ 2014 L 149/@%#ing visa req. for Colombia, Dominica, Grenada,
509/2014 (OJ 2014 L 149/@&Md Kiribati, Marshall Islands, Micronesia, Nauru,
509/2014 (OJ 2014 L 149/@#)d Palau, Peru, Saint Lucia, Saint Vincent & GrO:
509/2014 (OJ 2014 L 149/@&fd Samoa, Solomon Islands, Timor-Leste, Tonga
509/2014 (OJ 2014 L 149/@&Md Trinidad and Tobago, Tuvalu, the UA Emirate,
509/2014 (0OJ 2014 L 149/&f)d Vanuatu.

372/2017 (OJ 2017 L 61/4jting visa req. for Georgia

-/2017 (not yet publishe@n Safeguard Clause (COM (2016) 290)

CJEU judgments

CJEU C-88/14Com. v. EP

16 July 2015

See further: @ 2.3

Visa Stickers

Uniform format for forms for affixing the visa

*

ECHR

0J 2002 L 53/4

UK opt in

Anti-torture

European Convention for the Protection of Human Rights and Fundamental Freedoms and its
Protocols
Art. 3 Prohibition of Torture, Degrading Treatment

*

ETS 005 (4 November 1950)

impl. date 31-08-1954

ECtHR Judgments

New! ECtHR Ap.no. 19356/0Bhioshvili a.o. 20 Dec. 2016 Art. 3+ 13
! ECtHR Ap.no. 53608/1B.M. 19 Dec. 2013 Art. 3+ 13
! ECtHR Ap.no. 55352/12den Ahmed 23 July 2013 Art. 3+5
! ECtHR Ap.no. 11463/0$amaras 28 Feb. 2012 Art. 3
! ECtHR Ap.no. 27765/08lirsi 21 Feb. 2012 Art. 3+ 13

See further: @ 2.3
2.2 Borders and Visas: Proposed Measures
Requlation EES

Establishing an Entry/Exit System (EES) to register entry and exit data of third country nationa
crossing the external borders

COM (2013) 95, 27 Feb. 2013

*

*

New

*

*

New

Revised (COM (2016) 194, 6 April 2016)

agreed in Council, Feb 2017

Regulation amending Regulation 562/2006 EES usage
On the use of the EES - amending Borders Code
COM (2013) 96, 27 Feb. 2013
Revised (COM (2016) 196, 6 April 2016)
agreed in Council, Feb 2017
ETIAS

Regulation

Establishing a European Travel Information and Authorisation System
Com (2016) 731, 16 Nov 2016
Amending Regulations 515/2014, 2016/399, 2016/794 and 2016/1624.

*

*

New Regulation SIS Il usage on returns
On the use of SIS for the return of illegally staying third-country nationals
* Com (2016) 881
New Regulation SISl
On the replacement of SIS I
* Com (2016) 881
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Council Decision Temporary Internal Border Control
Setting out a Recommendation for prolonging temporary internal border control in exceptional
circumstances putting the overall functioning of the Schengen area at risk

*

Com (2016) 711

Regulation amending Regulation 562/2006 Touring Visa
Establishing Touring Visa

*

*

New

Com (2014) 163

amending: Regulation 562/2006 (Borders Code)
and Regulation 767/2008 (VIS)

negotiations stalled

Regulation Travellers
Establishing a Registered Traveller Programme (RTP)

*

COM (2013) 97, 27 Feb. 2013
Withdrawn

Regulation amending Regulation 810/2009 Visa Code Il
Recast of the Visa Code

*

New

Com (2014) 164
negotiations stalled

Regulation amending Regulation 539/2001 Visa waiver Kosovo
Visa List amendment

*

COM (2016) 277, 4 May 2016

Regulation amending Regulation 539/2001 Visa waiver Turkey
Visa List amendment

*

COM (2016) 279, 4 May 2016

Regulation amending Regulation 539/2001 Visa waiver Ukraine
Visa List amendment

*

2.3 Borders and Visas: Jurisprudence

COM (2016) 236, 20 April 2016
agreed in Council

2.3.1 CJEU Judgments on Borders and Visas

CJEU C-278/12 (PPL Adil 19 July 201
interpr. of Reg. 562/20( Borders Code Art. 20 + 2.
TheSchengemordersCodemustbeinterpretedasnot precludingnationallegislation,suchasthat
at issuein the main proceedingswhich enablesofficials responsiblefor border surveillanceanc
the monitoring of foreign nationalsto carry out checks,n a geographicarea 20 kilometresfrom
theland borderbetweera MS andthe Statepartiesto the CISA,with a viewto establishingvhethe
the personsstoppedsatisfythe requirementdor lawful residenceapplicablein the MS concernec
whenthosechecksare basedon generalinformationand experienceegardingtheillegal residenc
of personsat the placeswherethe checksare to be made,whentheymayalso be carried out to a
limited extentin order to obtain such general information and experience-basedata in that
regard,andwhenthe carrying out of thosecheckss subjectto certainlimitations concerningnter
alia, their intensity and frequency.

CJEU C-575/1 Air Baltic 4 Sep. 201
interpr. of Reg. 562/20( Borders Code Art. 5
TheBordersCodeprecludesnationallegislation,which makeghe entry of TCNsto the territory of
the MS concernedsubjectto the conditionthat, at the border check,the valid visa presentednus
necessarily be affixed to a valid travel document.

CJEU C-575/1 Air Baltic 4 Sep. 201
interpr. of Reg. 810/20( Visa Code Art. 24(1) + 3«
The cancellationof a travel documentby an authority of a third country doesnot meanthat the
uniform visa affixed to that document is automatically invalidated.

CJEU C-606/1 ANAFE 14 June 201
interpr. of Reg. 562/20( Borders Code Art. 13 + 5(4)(a
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annulment of national legislation on visa

Article 5(4)(a) mustbe interpretedas meaningthat a MS which issuesto a TCN a re-entry vise
within the meaningof that provision cannotlimit entry into the Schengerarea solelyto points ot
entry to its national territory.

The principles of legal certainty and protection of legitimate expectationsdid not require the
provisionof transitional measuregor the benefitof TCNswho had left the territory of a MS wher
theywereholdersof temporaryresidencepermitsissuedpendingexaminatiorof a first applicatior
for a residencepermitor an applicationfor asylumandwantedto return to that territory (after the
entry into force of this Regulation)

CJEU C-241/0 Bot 4 Oct. 200
interpr. of Schengen Agreement Art. 20(1
on the conditions of movement of third-country nationals not subject to a visa requirement;
meaning of Ofirst entryO and successive stays

This provision allows TCNsnot subjectto a visa requirementto stayin the Schengerireafor a
maximumperiod of three monthsduring successiveeriods of six months,providedthat eachof
those periods commences with a Ofirst entryO.

CJEU C-139/1 Com. v. Belgium 13 Feb. 201
violation of Reg. 2252/20( Passports Art. 6
Failure to implementbiometric passportscontaining digital fingerprints within the prescribe:
periods.

CJEU C-257/0 Com. v. Council 18 Jan. 20C
validity of Visa Applications

challenge to Regs. 789/2001 and 790/2001

upholding validity of Regs.

CJEU C-88/1. Com. v. EP 16 July 201
validity of Reg. 539/20C Visa List

The Commissionhad requestedan annullmentof an amendmenbf the visa list by Regulatiol
1289/2013. The Court dismisses the action.

CJEU C-39/1: Dang 18 June 201
interpr. of Reg. 810/20( Visa Code Art. 21 + 34 - delete
Whetherpenaltiescan be appliedin the caseof foreignnationalsin possessionf a visawhichwas
obtainedby deceptionfrom a competentuthority of anotherMemberStatebut has not yet beet
annulled pursuant to the regulation.

CJEU C-355/1 EP v. Council 5 Sep. 201
violation of Req. 562/20( Borders Code
annulment of measure supplementing Borders Code

The CJEU decidedto annul Council Decision 2010/252 of 26 April 2010 supplementingthe
BordersCodeas regardsthe surveillanceof the seaexternalbordersin the contextof operationa
cooperationcoordinatedby the EuropeanAgencyfor the Managemenbf OperationalCooperatiol
at the External Bordersof the MemberStatesof the EuropeanUnion. Accordingto the Court, this
decisioncontainsessentiakelementf the surveillanceof the seaexternalbordersof the Membe
Stateawvhich go beyondthe scopeof the additionalmeasuresvithin the meaningof Art. 12(5) of the
BordersCode.As only the EuropeanUnion legislaturewas entitledto adoptsucha decision,this
couldnot havebeendecidedoy comitology.Furthermorethe Courtruled that the effectsof decisiot
2010/252 maintain until the entry into force of new rules within a reasonable time.

CJEU C-261/08 & C-348/C Garcia & Cabrera 22 Oct. 200
interpr. of Req. 562/20( Borders Code Art. 5,11 + 1.
Member States are not obliged to expel a third-country national who is unlawfully present o
territory of a Member State because the conditions of duration of stay are not or no longer 1
Wherea TCNis unlawfully presenton the territory of a MS becauséhe or shedoesnot fulfil, or nc
longer fulfils, the conditionsof duration of stayapplicablethere,that MS is not obligedto adopta
decision to expel that person.

CJEU C-430/1 Gaydarov 17 Nov. 201
interpr. of Reg. 562/20( Borders Code

Reg.doesnot precludenationallegislationthat permitsthe restriction of theright of a nationalof a
MS to travel to anotherMS in particular on the groundthat he has beenconvictedof a criminal
offenceof narcotic drug trafficking in anotherState,providedthat (i) the personalconductof thai
national constitutesa genuine, present and sufficiently serious threat affecting one of the
fundamentainterestsof society,(ii) the restrictivemeasureenvisageds appropriateto ensurethe
achievemenbf the objectiveit pursuesand doesnot go beyondwhat is necessaryo attain it anc
(i) that measurds subjectto effectivejudicial reviewpermittinga determinationof its legality as
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regards matters of fact and law in the light of the requirements of European Union law.

' CJEU C-88/1; Jaoo 14 Sep. 201

* interpr. of Req. 562/20( Borders Code Art. 20 + 21 - delete

* Onstatutoryprovisionauthorising,in the contextof counteringillegal residenceafter bordershave
beencrossedpolice checkdn theareabetweertheland border of the Netherlandswith Belgiumor
Germany and a line situated within 20 kilometres of that border

' CJEU C-84/1. Koushkaki 19 Dec. 201

* interpr. of Reg. 810/20( Visa Code Art. 23(4) + 32(1

* Art. 23(4),32(1) and 35(6) mustbe interpretedas meaningthat the competenauthoritiesof a MS
cannotrefusea visato an applicantunlessone of the groundsfor refusalof a visalisted in those
provisions can be applied to that applicant. In the examinationsof those conditions and the
relevantfacts,authoritieshavea wide discretion. The obligation to issuea uniformvisais subjec
to the conditionthat thereis no reasonabledoubtthat the applicantintendsto leavethe territory of
the Member States before the expiry of the visa applied for.

! CJEU C-139/0 Kqiku 2 Apr. 200!

* interpr. of Dec. 896/20( Transit Switzerland Art. 1+ 2

* on transit visa legislation for third-country nationals subject to a visa requirement

* Residencgermitsissuedby the SwissConfederationor the Principality of Liechtensteirto TCN:
subject to a visa requirement, are considered to be equivalent to a transit visa only.

! CJEU C-188/10 & C-189/1 Melki & Abdeli 22 June 201

* interpr. of Req. 562/20( Borders Code Art. 20 + 2:

* consistency of national law and European Union law, abolition of border control and the are
kilometres from the land border

* The French Ostomand search@aw, which allowed for controls behindthe internal border, is in
violation of article 20 and 21 of the Borderscode,dueto thelack of requiremenbf Obehaviouanc
of specificcircumstancegiving rise to a risk of breachof public orderQ. Accordingto the Court.
controls may not have an effect equivalent to border checks.

!' CJEU C-291/1 Schwarz 17 Oct. 201

* interpr. of Req. 2252/20( Passports Art. 1(2)
Althoughthetakingandstoring of fingerprintsin passportonstitutesan infringementof therights
to respectfor private life and the protection of personaldata, such measuresare nonetheles
justified for the purpose of preventing any fraudulent use of passports.

! CJEU C-254/1 Shomodi 21 Mar. 201
* interpr. of Req. 1931/20( Local Border traffic Art. 2(a) + 3(3
* Theholderof a local bordertraffic permitmustbe able to movefreely within the borderareafor a
period of three monthsif his stayis uninterruptedand to havea newright to a three-monthstay
eachtimethat his stayis interrupted.Thereis suchan interruption of stayuponthe crossingof the
border irrespective of the frequency of such crossings, even if they occur several times dalil

' CJEU C-44/1. Spain v. EP & Council 8 Sep. 201

* non-transp. of Reg. 1052/2C EUROSUR

* Limitedformsof cooperationdo not constitutea form of taking part within the meaningof Article 4
of the SchengeriProtocol. ConsequentlyArticle 19 of the Eurosur Regulationcannotbe regardec
asgiving the MemberStategshe option of concludingagreementsvhichallow Ireland or the Unitec
Kingdomto takepart in the provisionsin force of the Schengermcquisin the area of the crossingot
the external borders.

!' CJEU C-101/1 U. 2 Oct. 201

* interpr. of Reg. 2252/20( Passports

* Aboutthe recordingand spelling of namessurnamesand family namesn passportsWherea MS
whose law provides that a personOsiame compriseshis forenamesand surname choose
neverthelesgo include (also) the birth name of the passportholder in the machinereadable
personaldata page of the passportthat Stateis requiredto stateclearly in the caption of those
fields that the birth name is entered there.

' CJEU C-77/05 & C-137/C UK v. Councll 18 Dec. 200
* validity of Border Agency Regulation and Passport Regulation

* judgment against UK

! CJEU C-482/0 UK v. Council 26 Oct. 201
* annulment of decision on police access to VIS, due to UK non-patrticipation

* judgment against UK

! CJEU C-83/1 Vo 10 Apr. 201.
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interpr. of Reg. 810/20( Visa Code Art. 21 + 3¢
First substantivedecisionon Visa Code.The Court rulesthat the Visa Codedoesnot precludethat
national legislation of one MS penalisesmigration-relatedidentity fraud with genuinevisa issuet
by another MS.

CJEU C-446/1 Willems a.o. 16 Apr. 201!
interpr. of Reg. 2252/20( Passports Art. 4(3)
Article 4(3) doesnot require the MemberStatesto guarantee,in their legislation, that biometric
data collectedand storedin accordancewith that regulationwill not be collected,processedinc
usedfor purposesotherthantheissueof the passportor travel documentsincethat is nota mattel
which falls within the scope of that regulation.

CJEU C-23/1. Zakaria 17 Jan. 201
interpr. of Reg. 562/20( Borders Code Art. 13(3
MSs are obliged to establish a means of obtaining redress only against decisions to refuse

2.3.2 CJEU pending cases on Borders and Visas

* % ¥ =

*

* % X e

CJEU C-9/1¢ A.

interpr. of Reg. 562/20( Borders Code Art. 23
On border control on the internal borderswithout a formal temporaryreintroduction of bordel
control according to art. 23 and 24 SBC.

CJEU C-346/1 C.

interpr. of Reg. 562/20( Borders Code Art. 20 + 22
On the questionwhetherthe Borders Code precludesnational legislation which grants the police
authorities of the Member Statein questionthe power to search,within an area of up to 3C
kilometresfrom the land border of that Member State with the Statesparty to the Conventiol
implementingthe Schengemgreemenbf 14 June 1985 (Conventionimplementingthe Schenge
Agreement)for an article, irrespectiveof the behaviourof the personcarrying this article and of
specificcircumstancesyith a viewto impedingor stoppingunlawful entryinto theterritory of thai
MemberStateor to preventingcertain criminal actsdirectedagainstthe securityor protectionot
the border or committedin connectionwith the crossingof the border, in the absenceof any
temporaryreintroductionof border controlsat the relevantinternal border pursuantto Article 23
et seq. of the Schengen Borders Code?

CJEU C-17/11 El Dakkak

interpr. of Req. 562/20( Borders Code Art. 4(1)
AG: 21 dec. 2016

On the questionwhethera TCN hascrossedan externalborder of the Union if this TCNis in the
(international) transitzone of an airport.

CJEU C-403/1 El Hassani

interpr. of Reg. 810/20( Visa Code Art. 32
On the question whether a MS has to guarantee an effective remedy.

CJEU C-638/16 PP X. & X.

interpr. of Req. 810/20( Visa Code Art. 25(1)(a

AG: 7 Feb 2017

The Belgian AliensTribunal has referred on 8 December2016 urgent questiongo the Court of
Justicein the caseof the Syrianfamily waiting for the delivery by Belgiumof a limited territorial
visain Alepposincemonths.The Tribunal wantsto knowif the "international obligations" undei
article 25 of the Visa Codeconcernall the CharterOsights andin particular article 4 and 18, as
well as obligations under the ECHR and the Geneva Convention.

If this questionis confirmedby the Court, the Tribunal askswhetherarticle 25(1)(a) of the Vise
Codemustbe interpretedin the way that, without prejudiceto the evaluationof the circumstance
of the case,a MemberStatehasto grant a visain caseof a risk that article 4 or 18 of the Chartel
or another international obligation is or will be violated.

Accordingto AdvocateGeneral Mengozzi,MembersStatesmustissuea visa on humanitariat
grounds where substantialgrounds have beenshownfor believing that a refusal would place
persons seeking international protection at risk of torture or inhuman or degrading treatmer

2.3.3 ECtHR Judgments on Borders and Visas

ECtHR Ap.no. 55352/1 Aden Ahmed v. MAL 23 July 201
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violation of ECHR Art.3+5
The case concerns a migrant who had entered Malta in an irregular manner by boat. The ECtHR
found a violation of art. 5(1), mainly due to the failure of the Maltese authorities to pursue
deportation or to do so with due diligence, and of art. 5(4) due to absence of an effective and
speedy domestic remedy to challenge the lawfulness of their detention.

Also, the ECtHR requested the Maltese authorities (Art. 46) to establish a mechanism allowing a
determination of the lawfulness of immigration detention within a reasonable time-limit.

In this case the Court for the first time found Malta in violation of art. 3 because of the immigration
detention conditions. Those conditions in which the applicant had been living for 14%: months were,
taken as a whole, amounted to degrading treatment.

ECtHR Ap.no. 53608/11 B.M. v. GR 19 Dec. 2013
violation of ECHR Art. 3+ 13
The applicant was an Iranian journalist who alleged to have been arrested and tortured due to his
involvement in protests against the government. After his arrival in Greece a decision had been
taken to return him to Turkey, and he had been held in custody in a police station and in various
detention centres. His application for asylum was first not registered by the Greek authorities, and
later they dismissed the application.

The application mainly concerned the conditions of detention, in particular overcrowding,
unhygienic conditions, lack of external contact, and lack of access to telephone, translators and any
kind of information. Referring to its previous case law, the ECtHR held these conditions to be in
violation of Art. 3.

As there had been no effective domestic remedy against that situation, Art. 13 in combination with
art. 3 had also been violated.

ECtHR Ap.no. 27765/09 Hirsiv. IT 21 Feb. 2012
violation of ECHR Art. 3+ 13
The Court concluded that the decision of the Italian authorities to send TCNs - who were
intercepted outside the territorial waters of Italy - back to Libya, had exposed them to the risk of ill-
treatment there, as well as to the risk of ill-treatment if they were sent back to their countries of
origin (Somalia and Eritrea). For the first time the Court applied Article 4 of Protocol no. 4
(prohibition of collective expulsion) in the circumstance of aliens who were not physically present
on the territory of the State, but in the high seas. Italy was also held responsible for exposing the
aliens to a treatment in violation with Article 3 ECHR, as it transferred them to Libya 'in full
knowledge of the facts' and circumstances in Libya. The Court also concluded that they had had no
effective remedy in Italy against the alleged violations (Art. 13).

ECtHR Ap.no. 11463/09 Samaras v. GR 28 Feb. 2012
violation of ECHR Art. 3
The conditions of detention of the applicants — one Somali and twelve Greek nationals — at
loannina prison were held to constitute degrading treatment in violation of ECHR art. 3.

ECtHR Ap.no. 19356/07 Shioshvili a.o. v. RUS 20 Dec. 2016
violation of ECHR Art. 3+ 13
Applicant with Georgian nationality, is expelled from Russia with her four children after living
there for 8 years and being eight months pregnant. While leaving Russia they are taken off a train
and forced to walk to the border. A few weeks later she gives birth to a dead child. Violation (also)
of article 2 and 4 Protocol nr. 4.

*

* >(-|-

* >(-|-

* >(-|-

New

* >(-|-
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3 Irregular Migration

3.1 Irregular Migration: Adopted Measures case law sorted in chronological or¢
Directive 2001/51 Carrier sanctions
Obligation of carriers to return TCNs when entry is refused
* 0J 2001 L 187/45 impl. date 11-02-2003 UK opt in
Decision 267/2005 Early Warning System

Establishing a secure web-based Information and Coordination Network for MSO Migration
Management Services

* (0J 2005 L 83/48 UK optin
Directive 2009/52 Employers Sanctions

Minimum standards on sanctions and measures against employers of illegally staying TCNs

* 0J 2009 L 168/24 impl. date 20-07-2011
Directive 2003/110 Expulsion by Air

Assistance with transit for expulsion by air
* 0J 2003 L 321/26
Decision 191/2004 Expulsion Costs

On the compensation of the financial imbalances resulting from the mutual recognition of decis
the expulsion of TCNs

* 0J 2004 L 60/55 UK opt in
Directive 2001/40 Expulsion Decisions
Mutual recognition of expulsion decisions of TCNs
* 0J 2001 L 149/34 impl. date 2-10-2002 UK opt in
CJEU judgments
! CJEU C-456/14rrego Arias 3 Sep. 2015 Art. 3(1)(a) - inadmissabl
See further: & 3.3
Decision 573/2004 Expulsion Joint Flights
On the organisation of joint flights for removals from the territory of two or more MSs, of TCNs
* 0J 2004 L 261/28 UK optin
Conclusion 2003/? Expulsion via Land
Transit via land for expulsion
UK opt in
* adopted 22 Dec. 2003 by Council
Directive & Framework Decision 2002/90 lllegal Entry
Facilitation of unauthorised entry, transit and residence
* 0J 2002 L 328 UK optin
Regulation 377/2004 Immigration Liaison Officers
On the creation of an immigration liaison officers network
* 0J 2004 L 64/1 UK opt in
amd by Reg 493/2011 (OJ 2011 L 141/13)
Directive 2008/115 Return Directive
On common standards and procedures in MSs for returning illegally staying TCNs
* 0J 2008 L 348/98 impl. date 24-12-2010
CJEU judgments
I CJEU C-47/15Affum 7 June 2016 Art. 2(1) + 3(2)
I CJEU C-290/14&elaj 10Oct. 2015
I CJEU C-554/1Zh. & O. 11 June 2015 Art. 7(4)
I CJEU C-390/14Mehrabipari 5June 2015 Art. 15 + 16 - deleted
I CJEU C-38/14Zaizoune 23 Apr. 2015 Art. 4(2) + 6(1)
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CJEU C-562/1RAbdida
CJEU C-249/18Boudjlida
CJEU C-166/13Mukarubega

CJEU C-473/13 & C-514/1Bero & Bouzalmate

!
!
!
!
' CJEU C-474/1%ham
I CJEU C-189/1%a Silva
! CJEU C-146/14 (PPWYahdi
I CJEU C-297/1Filev & Osmani
! CJEU C-383/13 (PPU}. & R.
I CJEU C-534/1RArslan
I CJEU C-522/1Mbaye
' CJEU C-51/1Zhu
! CJEU C-430/15agor
! CJEU C-73/1ZEttaghi
I CJEU C-329/1Achughbabian
! CJEU C-61/11 (PPUgI Dridi
I CJEU C-357/09 (PPWLadzoev
CJEU pending cases
I CJEU C-181/165nandi
I CJEU C-184/16etrea
I CJEU C-199/18Nianga
I CJEU C-225/1@8uhrami
I CJEU C-82/1&.
See further: @ 3.3

Decision 575/2007

18 Dec. 2014 Art. 5+13

11 Dec. 2014

5Nov. 2014 Art. 3+7

17 July 2014 Art. 16(1)

17 July 2014 Art. 16(1)

3July 2014 inadmissable

5June 2014 Art. 15

19 Sep. 2013 Art. 2(2)(b) + 11

10 Sep. 2013 Art. 15(2) + 6

30 May 2013 Art. 2(1)

21 Mar. 2013 Art. 2(2)(b) + 7(4)

16 Feb. 2013 Art. 2-8, 15 + 16 - deletec
6 Dec. 2012 Art. 2,15+ 16

4 July 2012 Art. 2-8, 15 + 16 - deletec
6 Dec. 2011

28 Apr. 2011 Art. 15 + 16

30 Nov. 2009 Art. 15(4), (5) + (6)

pending Art. 5

pending Art. 6(1)
pending Art. 5

pending Art. 11(2)
pending Art. 5,11 + 13

Return Programme

Establishing the European Return Fund as part of the General Programme Solidarity and Man

of Migration Flows
* (0J2007 L 144

Directive 2011/36

UK opt in
Trafficking Persons

On preventing and combating trafficking in human beings and protecting its victims

* 0J2011L 101/1 (Mar. 2011)

impl. date 6-04-2013 UK opt in

* Replacing Framework Decision 2002/629 (OJ 2002 L 203/1)

Directive 2004/81

Trafficking Victims

Residence permits for TCNs who are victims of trafficking

* 0J 2004 L 261/19

CJEU judgments
! CJEU C-266/0&omm. v. Spain
See further: & 3.3

ECHR

14 May 2009

Detention - Collective Expulsion

European Convention for the Protection of Human Rights and Fundamental Freedoms and its

Protocols

Art. 5 Detention

Prot. 4 Art. 4 Collective Expulsion

* ETS 005 (4 November 1950)
ECtHR Judgments

ECtHR Ap.no. 55352/12den Ahmed
ECtHR Ap.no. 3342/1Richmond Yaw
ECtHR Ap.no. 53709/1A.F.

ECtHR Ap.no. 13058/1Abdelhakim
ECtHR Ap.no. 13457/1Ali Said
ECtHR Ap.no. 50520/08hmade
ECtHR Ap.no. 14902/1Mahmundi
ECtHR Ap.no. 27765/08firsi

See further: @ 3.3

ECtHR Ap.no. 10816/100kpo & TourZ

impl. date 31-08-1954

23 July 2013 Art. 3+5
6 Oct. 2016 Art.
13 June 2013 Art.
23 Oct. 2012 Art.
23 Oct. 2012 Art.
25 Sep. 2012 Art.
31 July 2012 Art.
21 Feb. 2012 Prot. 4 Art. 4
20 Sep. 2011 Art. 5

o1 o1 010101 Ol
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3.2 Irregular Migration: Proposed Measures

* Nothing to report

3.3 Irregular Migration: Jurisprudence case law sorted in alphabetical ort

3.3.1 CJEU Judgments on Irregular Migration

!' CJEU C-562/1 Abdida 18 Dec. 201

* interpr. of Dir. 2008/11 Return Directive Art. 5+12

*  Although the Belgium court had asked a preliminary ruling on the interpretation of the
Qualification Dir., the CJEUre-interpretedthe questionof anissueof Art. 5 and 13 of the Return:
Directive.
Thesearticles are to be interpretedas precludingnational legislation which: (1) doesnot endov
with suspensiveffectan appealagainsta decisionorderinga third countrynational sufferingfrom
a seriousillnessto leavethe territory of a MemberState, wherethe enforcemenof that decisiot
may exposehat third country national to a seriousrisk of grave and irreversible deteriorationin
his stateof health,and (2) doesnot makeprovision,in so far as possible,for the basic needsot
sucha third countrynationalto be met,in orderto ensurethat that personmayin fact avail himsel
of emergencyealthcare and essentiatreatmentof illnessduring the periodin whichthat Membe
Stateis required to postponeremoval of the third country national following the lodging of the

appeal.
' CJEU C-329/1 Achughbabian 6 Dec. 201
* interpr. of Dir. 2008/11 Return Directive

* The directive precludesnational legislation permitting the imprisonmentof an illegally staying
third-country national who has not (yet) beensubjectto the coercivemeasuresprovidedfor in the
directive and hasnot, if detainedwith a viewto be returned,reachedthe expiry of the maximur
duration of that detention.Thedirectivedoesnot precludepenalsanctionsbeingimposedafter full
application of the return procedure established by that directive.

' CJEU C-47/1! Affum 7 June 201

* interpr. of Dir. 2008/11 Return Directive Art. 2(1) + 3(2

* Art. 2(1) and 3(2) mustbe interpretedas meaningthat a TCNis stayingillegally on theterritory of
a MSandthereforefalls within the scopeof that directivewhen,withoutfulfilling the conditionsfor
entry, stayor residencehe passesn transit throughthat MSasa passengeon a busfrom anothe
MS forming part of the Schengen area and bound for a third MS outside that area.
Also, the Directive mustbe interpretedas precludinglegislation of a MS which permitsa TCNin
respectof whomthe return procedureestablishedy the directivehasnot yetbeencompletedo be
imprisoned merely on account of illegal entry across an internal border, resulting in an illegi
That interpretationalso applieswherethe national concernedmay be takenback by anotherMs
pursuant to an agreement or arrangement within the meaning of Art. 6(3).

!' CJEU C-534/1 Arslan 30 May 201

* interpr. of Dir. 2008/11 Return Directive Art. 2(1)

* TheReturnDIr. doesnot apply during the period from the makingof the (asylum)applicationto
the adoptionof the decisionat first instanceon that applicationor, as the casemay be, until the
outcome of any action brought against that decision is known.

' CJEU C-473/13 & C-514/1 Bero & Bouzalmate 17 July 201

* interpr. of Dir. 2008/11 Return Directive Art. 16(1
As a rule, a MS is required to detainillegally staying TCNs for the purposeof removalin a
specialiseddetentionfacility of that Stateevenif the MS hasa federal structureand the federate:
statecompetento decideuponand carry out suchdetentionundernationallaw doesnot havesuct
a detention facility.

! CJEU C-249/1 Boudjlida 11 Dec. 201

* interpr. of Dir. 2008/11 Return Directive

* Theright to be heardin all proceedinggin particular, Art 6), mustbe interpretedas extendingto
the right of an illegally stayingthird-country national to expresspeforethe adoptionof a return
decisionconcerninghim, his point of view on the legality of his stay,on the possibleapplicationof
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Art 5 and 6(2) to (5) and on the detailed arrangements for his return.

! CJEU C-290/1 Celaj 1 Oct. 201

* interpr. of Dir. 2008/11 Return Directive

* The Directive must be interpreted as not, in principle, precluding legislation of a MS whick
providesfor theimpositionof a prison sentencen an illegally stayingthird-countrynationalwho
after having beenreturnedto his country of origin in the contextof an earlier return procedure
unlawfullyre-enterstheterritory of that Statein breachof an entryban, at leastin casef re-entry
in breach of an entry ban.
See also: http://eulawanalysis.blogspot.nl/2015/10/the-cjeus-ruling-in-celaj-criminal.html

! CJEU C-266/0 Comm. v. Spain 14 May 200!
* non-transp. of Dir. 2004/¢ Trafficking Victims

* On the status of victims of trafficking and smuggling

! CJEU C-189/1 Da Silva 3 July 201
* interpr. of Dir. 2008/11 Return Directive inadmissabl

* Onthe permissibilityof nationallegislationimposinga custodialsentencédor the offenceof illegal
entry prior to the institution of deportation proceedings.

! CJEU C-61/11 (PPL El Dridi 28 Apr. 201
* interpr. of Dir. 2008/11 Return Directive Art. 15 + 1¢

* TheReturnDirective precludesthat a MemberStatehaslegislationwhich providesfor a sentenc
of imprisonmentio be imposedon an illegally staying TCN on the sole ground that he remains
without valid grounds,on the territory of that State,contrary to an order to leavethat territory
within a given period.

!' CJEU C-73/1. Ettaghi 4 July 201.
* interpr. of Dir. 2008/11 Return Directive Art. 2-8, 15 + 16 - delett
' CJEU C-297/1 Filev & Osmani 19 Sep. 201
* interpr. of Dir. 2008/11 Return Directive Art. 2(2)(b) + 1.

* Directive mustbe interpretedas precludinga MS from providing that an expulsionor remova
order which predatesby five yearsor more the period betweenthe date on which that directive
should have beenimplementedand the date on which it was implementedmay subsequentlye
usedas a basisfor criminal proceedingswherethat order wasbasedon a criminal law sanctiot
(within the meaningof Article 2(2)(b)) and wherethat MS exercisedthe discretion providedfor
under that provision.

! CJEU C-383/13 (PPL G.&R. 10 Sep. 201

* interpr. of Dir. 2008/11 Return Directive Art. 15(2) + ¢

* |If the extensiorof a detentionmeasurehasbeendecidedin an administrativeprocedurein breact
of theright to be heard,the national court responsibldor assessinghe lawfulnessof that extensio
decisionmayorder thelifting of the detentionmeasureonly if it considersjn thelight of all of the
factual and legal circumstance®f eachcase,that the infringementat issueactually deprivedthe
party relying thereonof the possibility of arguing his defencebetter,to the extentthat the outcom:
of that administrative procedure could have been different.

! CJEU C-357/09 (PPL Kadzoev 30 Nov. 200!

* interpr. of Dir. 2008/11 Return Directive Art. 15(4), (5) + (6

*  The maximumduration of detentionmustinclude a period of detentioncompletedin connectiol
with a removalprocedurecommencedeforethe rulesin the directive becomeapplicable.Only a
real prospectthat removalcan be carried out successfullyhavingregardto the periodslaid dowr
in Article 15(5)and(6), correspondgo a reasonablgrospectof removal,andthat that reasonabl
prospectdoesnot existwhereit appearsunlikely that the personconcernedwill be admittedto a
third country, having regard to those periods.

! CJEU C-146/14 (PPL Mahdi 5 June 201

* interpr. of Dir. 2008/11 Return Directive Art. 1

* Any decisionadoptedby a competentuthority, on expiry of the maximumperiod allowedfor the
initial detentionof a TCN, on the further courseto take concerningthe detentionmustbe in the
form of a written measurethat includesthe reasonsin fact andin law for that decision.The Dir.
precludesthat an initial six-monthperiod of detentionmay be extendedsolely becausethe third-
country national concerned has no identity documents.

' CJEU C-522/1 Mbaye 21 Mar. 201

* interpr. of Dir. 2008/11 Return Directive Art. 2(2)(b) + 7(4

* Thedirectivedoesnot precludethat a fine becauseof illegal stayof a TCNin a MSis replacedby
expulsion if there is a risk of absconding.

' CJEU C-390/1 Mehrabipari 5 June 201
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* interpr. of Dir. 2008/11 Return Directive Art. 15 + 16 - delete
* Prejudicial question on refusal to cooporate on expulsion was withdrawn.

! CJEU C-166/1 Mukarubega 5 Nov. 201.
* interpr. of Dir. 2008/11 Return Directive Art. 3+

* A national authority is not precludedfrom failing to hear a TCN specificallyon the subjectof a
return decisionwhere,after that authority has determinedthat the TCN is stayingillegally in the
national territory on the conclusionof a procedurewhich fully respectedhat personOsgght to be
heard, it is contemplatinghe adoptionof sucha decisionin respectof that person,whetheror not
that return decision is the result of refusal of a residence permit.

! CJEU C-456/1 Orrego Arias 3 Sep. 201

* interpr. of Dir. 2001/4 Expulsion Decisions Art. 3(1)(a) - inadmissakt

* This case concernsthe exact meaningof the term Ooffencgunishableby a penalty involving
deprivation of liberty of at least one yearOset out in Art 3(1)(a). However,the questionwas
incorrectly formulated. Consequently, the Court ordered that the case was inadmissable.

' CJEU C-474/1 Pham 17 July 201

* interpr. of Dir. 2008/11 Return Directive Art. 16(1

* The Dir. does not permit a MS to detain a TCN for the purpose of removal in prisor
accommodation together with ordinary prisoners even if the TCN consents thereto.

' CJEU C-430/1 Sagor 6 Dec. 201
* interpr. of Dir. 2008/11 Return Directive Art. 2, 15 + 1
An illegal stay by a TCN in a MS:
(1) can be penalised by means of a fine, which may be replaced by an expulsion order;
(2) can not be penalisedby meansof a homedetentionorder unlessthat order is terminatedas
soon as the physical transportation of the TCN out of that MS is possible.

! CJEU C-38/1 Zaizoune 23 Apr. 201!

* interpr. of Dir. 2008/11 Return Directive Art. 4(2) + 6(1
Articles 6(1) and 8(1), read in conjunctionwith Article 4(2) and 4(3), mustbe interpreted as
precluding legislation of a MS, which provides,in the eventof TCNs illegally stayingin the
territory of that MemberState,dependingon the circumstancesfor eithera fine or removal,since
the two measures are mutually exclusive.

I CJEU C-554/1 Zh. & O. 11 June 201

* interpr. of Dir. 2008/11 Return Directive Art. 7(4)

* (1) Article 7(4) mustbe interpretedas precluding a national practice wherebya third-country
national,whois stayingillegally within theterritory of a MemberState,is deemedo posea risk to
public policy within the meaningof that provision on the sole ground that that national is
suspectedpr has beencriminally convicted,of an act punishableas a criminal offenceunde!
national law;
(2) Article 7(4) mustbe interpretedto the effectthat, in the caseof a TCN whois stayingillegally
within theterritory of a MSandis suspectedyr hasbeencriminally convicted of an act punishabl
as a criminal offenceunder national law, other factors, suchas the natureand seriousnessf that
act, the time which has elapsedsinceit was committedand the fact that that national wasin the
procesf leavingtheterritory of that MSwhenhewasdetainedby the nationalauthorities,maybe
relevantin the assessmertf whetherhe posesa risk to public policy within the meaningof that
provision.Any matterwhichrelatesto thereliability of the suspicionthatthethird-countrynationa
concernedcommittedthe alleged criminal offence,as the casemay be, is also relevantto that
assessment.
(3) Article 7(4) mustbeinterpretedas meaningthatit is not necessaryin order to makeuseof the
option offeredby that provisionto refrain from grantinga periodfor voluntarydeparturewhenthe
third-country national posesa risk to public policy, to conducta fresh examinationof the matter:
whichhavealreadybeenexaminedn order to establishthe existencef thatrisk. Anylegislationor
practiceof a MSon thisissuemustneverthelesensurethat a case-by-casassessmeris conducte
of whether the refusal to grant such a period is compatible with that personOs fundamental

!' CJEU C-51/1. Zhu 16 Feb. 201

* interpr. of Dir. 2008/11 Return Directive Art. 2-8, 15 + 16 - delett

* Whetherit is possibleto substitutefor the fine (for enteringnational territory illegally or staying
thereillegally) an order for immediateexpulsionfor a period of at leastfive yearsor a measur
restricting freedom (Opermanenza domiciliareO).
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3.3.2 CJEU pending cases on Irregular Migration

! CJEU C-181/1 Gnandi

* interpr. of Dir. 2008/11 Return Directive Art. 5

* ref. from 'Conseil dOEtat' (Belgium)

* MustArt. 5 be interpretedas precludingthe adoptionof a return decision,as providedfor undei
Art. 6 andnationallaw after therejectionof the asylumapplicationby the (Belgian) Commissione
General for Refugeesand StatelessPersonsand therefore before the legal remediesavailable
against that rejection decision can be exhaustedand before the asylum procedure can be
definitively concluded?

' CJEU C-82/1 K.

* interpr. of Dir. 2008/11 Return Directive Art. 5,11 + 1.

* ref. from 'Raad voor Vreemdelingenbetwistingen' (Belgium)

* ShouldUnion law, in particular Art. 20 TFEU, Art. 5 and 11 of ReturnsDirectivetogetherwith Art.
7 and 24 of the Charter, be interpretedas precludingin certain circumstances national practice
wherebya residenceapplication,lodgedby a family member/third-countryational in the contex
of family reunificationwith a Union citizenin the MS wherethe Union citizenconcernedives anc
of which he is a national and who has not madeuse of his right of freedomof movementnc
establishmen(és:[aticUnion citizen®)js not consideredN whetheror not accompaniedoy a
removaldecisionN for the sole reasonthat the family memberconcerneds a TCN subjectto a
valid entry ban with a European dimension?

' CJEU C-199/1 Nianga

* interpr. of Dir. 2008/11 Return Directive Art. 5

* ref. from 'Conseil dOEtat' (Belgium)

* |s Art. 5 readin conjunctionwith Art 47 of the Charterand havingregardto the right to be hearc
in any proceedingsyhichformsan integral part of respectfor the rights of the defencea genera
principle of EU law, to be interpretedas requiring national authoritiesto take accountof the bes
interestsof the child, family life and the stateof healthof the TCN concernedvhenissuinga return
decision,referredto in Art. 3(4) and Art. 6(1), or a removaldecision,as providedfor in Art. 3(5)
and Art. 8?

! CJEU C-225/1 Ouhrami

* interpr. of Dir. 2008/11 Return Directive Art. 11(2

* ref. from 'Hoge Raad' (Netherlands)

* On the start of the entry ban term.

! CJEU C-184/1 Petrea

* interpr. of Dir. 2008/11 Return Directive Art. 6(1)

* ref. from 'Dioikitiko Protodikeio Thessalonikis' (Greece)

*

Are circumstance$n which a certificate of registrationas a EuropeanUnion citizenis withdrawr
to betreatedin the sameway as circumstancesvherea EuropeanUnion citizenis stayingillegally
in theterritory of the hostMS, sothat it is permissible pursuantto Art. 6(1) for the bodywhichis
competento withdraw the certificate of registration as a Union citizen to issuea return order,
giventhat (i) the registration certificate doesnot constitute,as is well establishedevidenceof a
right of legal residencen Greeceand (ii) only third countynationalsfall within the scoperatione
personae of the Returns Directive?

3.3.3 ECtHR Judgments on Irregular Migration

! ECtHR Ap.no. 53709/1 AF.v.GR 13 June 201
violation of ECHR Art. 5

* An Iranian enteringGreecefrom Turkeyhad initially not beenregisteredas an asylumseekerby
the Greekauthorities,which orderedhis return to Turkey.However the Turkishauthoritiesrefuse!
to readmit him into Turkey, and he was then detained by the Greek police.
Againstthe backgroundof reportsfrom Greekand international organisations having visited the
relevant police detentionfacilities either during the applicantOsletentionor shortly after his
release b including the European Committeefor the Preventionof Torture, the UN Specia
Rapporteur on Torture, the German NGO ProAsyl and the Greek National Human Right:
Commissiorb the ECtHR found a violation of art. 3 dueto the seriouslack of spaceavailableto
theapplicant,alsotakingthe duration of his detentioninto account.lt wasthusunnecessarjor the
Court to examinethe applicantO®ther allegations concerningthe detentionconditions (art 5
ECHR)whichthe Governmentlisputed.Yet,the Court notedthat the GovernmentGgatementsn
this regard were not in accordance with the findings of the abovementioned organisations.
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ECtHR Ap.no. 13058/1 Abdelhakim v. HU 23 Oct. 201
violation of ECHR Art. 5
This caseconcernaunlawful detentionwithouteffectivejudicial review,of an asylumseekeduring
the examinationof his asylumapplication. Theapplicantwasa Palestinianwho had beenstoppe:
at the Hungarian border control for using a forged passport.

ECtHR Ap.no. 50520/C Ahmade v. GR 25 Sep. 201
violation of ECHR Art. 5
The conditionsof detentionof the applicant Afghanasylumseeketin two police stationsin Athen:
were foundto constitutedegradingtreatmentin breachof ECHR art. 3 SinceGreeklaw did not
allow the courts to examinethe conditionsof detentionin centresfor irregular immigrants,the
applicant did not have an effectiveremedyin that regard, in violation of ECHR art. 13 taker
together with art. 3.

The Court foundan additional violation of ECHRart. 13 takentogetherwith art. 3, resultingfrom
the structural deficiencief the Greekasylumsystemas evidencedy the period during whichthe
applicanthad beenawaiting the outcomeof his appealagainstthe refusal of asylum,and the risk
that he might be deported before his asylum appeal had been examined.

ECHRart. 5 para. 4 wasviolateddueto thelack of judicial competencéo reviewthe lawfulnessot
the deportation constituting the legal basis of detention.

ECtHR Ap.no. 59727/1 Ahmed v. UK 2 Mar. 201
no violation of ECHR Art. 5(1)
A fifteenyear old Somaliasylumseekergetsa temporaryresidencepermitin The Netherlandsn
1992. After 6 years(1998) he travelsto the UK and applies- again- for asylumbut undera false
name.Theasylumrequestis rejectedbut he is allowedto stay (with family) in the UK in 2004.1n
2007 he is sentencedo four and a half months@nprisonmentand also facedwith a deportatiot
order in 2008. After the Sufiand EImi judgment(8319/07)the Somaliis releasedon bail in 2011
The Court statesthat the periodsof time takenby the Governmento decideon his appealsagains
the deportation orders were reasonable.

ECtHR Ap.no. 13457/1 Ali Said v. HU 23 Oct. 201
violation of ECHR Art. 5
This caseconcernaunlawful detentionwithouteffectivgjudicial review,of an asylumseekeduring
the examinationof his asylum application. The applicants were Iragi nationals who illegally
enteredHungary, applied for asylumand then travelledillegally to the Netherlandsfrom where
they were transferred back to Hungary under the Dublin Regulation.

ECtHR Ap.no. 27765/C Hirsiv. IT 21 Feb. 201
violation of ECHR Prot. 4 Art.
The Court concludedthat the decision of the Italian authorities to send TCNs - who were
interceptedobutsidetheterritorial watersof Italy - backto Libya, had exposedhemto therisk of ill-
treatmentthere, as well as to the risk of ill-treatmentif they were sentbackto their countriesof
origin (Somaliaand Eritrea). Theyalso had beensubjectedo collective expulsionprohibited by
Art. 4 of Protocol No. 4. The Court also concludedthat they had had no effectiveremedyin Italy
against the alleged violations.

ECtHR Ap.no. 10816/1 Lokpo & TourZ v. HU 20 Sep. 201
violation of ECHR Art. 5

The applicantsenteredHungaryillegally. After their arrest and during subsequentletentionthey
applied for asylum. They were kept however in detention.

The Court ruled that Article 5 = 1 (right to liberty and security) was violated, stating that the
absenceof elaborate reasoningfor an applicantOsleprivation of liberty rendersthat measur
incompatible with the requirement of lawfulness.

ECtHR Ap.no. 14902/1 Mahmundi v. GR 31 July 201
violation of ECHR Art. 5
The conditionsof detentionof the applicantsb Afghannationals,subsequenthgeekingasylumin
Norway,who had beendetainedin the Paganidetentioncentreuponbeingrescuedrom a sinking
boat by the maritime police B were held to be in violation of ECHR art. 3. In the specific
circumstanceof this casethe treatmentduring 18 days of detentionwas considerednot only
degrading,but also inhuman,mainly dueto the fact that the applicants@hildren had also beer
detained,someof themseparatedrom their parents.In addition, a femaleapplicanthad beenin
the final stagesof pregnancyand had receivedinsufficientmedicalassistanceand no informatior
about the place of her giving birth and what would happen to her and her child.

ECHRart. 13, takentogetherwith art. 3, had beenviolated by the impossibilityfor the applicant:
to take any action before the courts to complain of their conditions of detention.

ECHRart. 5 para. 4 wasviolateddueto thelack of judicial competencéo reviewthe lawfulnessot
the deportation that constitutes the legal basis for detention.
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! ECtHR Ap.no. 3342/1 Richmond Yaw v. IT 6 Oct. 201

* violation of ECHR Art. 5

* The caseconcernsthe placementin detentionof four Ghanaiannationals pendingtheir remova
from ltaly. The applicantsarrived in Italy in June 2008 after fleeing inter-religious clashesin
Ghana.On 20 November2008 deportationorders wereissuedwith a view to their removal. This
order for detentionwasupheldon 24 Novembe2008 by the justice of the peaceand extendedpn
17 December2008, by 30 dayswithout the applicantsor their lawyer beinginformed. Theywere
releasedon 14 January2009andthe deportationorder waswithdrawnin June2010.In June201(
the Court of Cassationdeclaredthe detentionorder of 17 December2008 null and void on the
groundthat it had beenadoptedwithouta hearingandin the absenceof the applicantsand their
lawyer.
Their subsequentlaims for compensatiorfor the damagewere dismissedby the RomeDistrict
Court.
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4 External Treaties

4.1 External Treaties: Association Agreements case law sorted in chronological orc

EC-Turkey Association Agreement
* into force 23 Dec. 1963

EC-Turkey Association Agreement Additional Protocol
* into force 1 Jan. 1973

CJEU judgments
! CJEU C-561/145enc (Caner) 12 Apr. 2016 Art. 41(1)
! CJEU C-138/1®Pogan (Naime) 10 July 2014 Art. 41(1)
! CJEU C-221/1Demirkan 24 Sep. 2013 Art. 41(1)
! CJEU C-186/10rural Oguz 21 July 2011 Art. 41(1)
! CJEU C-228/060ysal 19 Feb. 2009 Art. 41(1)
! CJEU C-16/05Tum & Dari 20 Sep. 2007 Art. 41(1)
! CJEU C-37/98avas 11 May 2000 Art. 41(1)
! CJEU C-1/1=EC v. Austria Art. 41(1) - deleted

See further: @ 4.4
EC-Turkey Association Agreement Decision 1/80
*  Dec. 1/80 of 19 Sept. 1980 on the Development of the Association

CJEU judgments
New! CJEU C-508/18Jcar 21 Dec. 2016 Art. 7
! CJEU C-176/14/an Hauthem 16 Mar. 2015 Art. 6 + 7 - deleted
! CJEU C-91/1FEssent 11 Sep. 2014 Art. 13
! CJEU C-225/1Demir 7 Nov. 2013 Art. 13
! CJEU C-268/1%GYhlbahce 8 Nov. 2012 Art. 6(1) + 10
! CJEU C-451/1DVYIger 19 July 2012 Art. 7
! CJEU C-7/10 & C-9/1&ahveci & Inan 29 Mar. 2012 Art. 7
! CJEU C-436/0Belkiran 13 Jan. 2012 deleted
! CJEU C-371/0&iebell or ...rnek 8 Dec. 2011 Art. 14(1)
! CJEU C-256/1Dereci et al. 15 Nov. 2011 Art. 13
! CJEU C-187/1nal 29 Sep. 2011 Art. 6(1)
! CJEU C-484/0Pehlivan 16 June 2011 Art. 7
! CJEU C-303/08Vletin Bozkurt 22 Dec. 2010 Art. 7 + 14(1)
I CJEU C-300/09 & C-301/0%oprak/Oguz 9 Dec. 2010 Art. 13
! CJEU C-92/0fComm. v. Netherlands 29 Apr. 2010 Art. 10(1) + 13
! CJEU C-14/09%Genc (Hava) 4 Feb. 2010 Art. 6(1)
! CJEU C-462/08Bekleyen 21 Jan. 2010 Art. 7(2)
! CJEU C-242/06ahin 17 Sep. 2009 Art. 13
! CJEU C-337/0Altun 18 Dec. 2008 Art. 7
! CJEU C-453/0°FEr 25 Sep. 2008 Art. 7
! CJEU C-294/06ayir 24 Jan. 2008 Art. 6(1)
! CJEU C-349/060lat 4 Oct. 2007 Art. 7 + 14
! CJEU C-325/0%erin 18 July 2007 Art. 6, 7 and 14
! CJEU C-4/05GYzeli 26 Oct. 2006 Art. 10(1)
! CJEU C-502/04rorun 16 Feb. 2006 Art. 7
! CJEU C-230/0Fedef 10 Jan. 2006 Art. 6
! CJEU C-373/0RAydinli 7 July 2005 Art. 6 +7
! CJEU C-374/0%5Yrol 7 July 2005 Art. 9
I CJEU C-383/0Dogan (ErgYl) 7 July 2005 Art. 6(1) + (2)
! CJEU C-136/0Dsrr & Unal 2 June 2005 Art. 6(1) + 14(1)
! CJEU C-467/0ZLetinkaya 11 Nov. 2004 Art. 7 + 14(1)
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4.1: External Treaties: Association Agreements

! CJEU C-275/02Ayaz 30 Sep. 2004 Art. 7

! CJEU C-465/0Comm. v. Austria 16 Sep. 2004

! CJEU C-317/01 & C-369/0Abatay & Sahin 21 Oct. 2003 Art. 13 + 41(1)

! CJEU C-171/0Birlikte 8 May 2003 Art. 10(1)

! CJEU C-188/0Kurz (Yuze) 19 Nov. 2002 Art. 6(1) + 7

! CJEU C-89/0@icakci 19 Sep. 2000

! CJEU C-65/9&yYp 22 June 2000  Art. 7

! CJEU C-329/9rgat 16 Mar. 2000 Art. 7

! CJEU C-340/9Nazli 10 Feb. 2000 Art. 6(1) + 14(1)

! CJEU C-1/97irden 26 Nov. 1998 Art. 6(1)

! CJEU C-210/9Akman 19 Nov. 1998 Art. 7

! CJEU C-36/965Ynaydin 30 Sep. 1997  Art. 6(1)

! CJEU C-98/9€rtanir 30 Sep. 1997 Art. 6(1) + 6(3)

! CJEU C-285/9%ol 5June 1997 Art. 6(1)

I CJEU C-386/9Fker 29 May 1997  Art. 6(1)

! CJEU C-351/9%adiman 17 Apr. 1997 Art. 7

! CJEU C-171/95etik 23 Jan. 1997 Art. 6(1)

! CJEU C-434/9Rhmet Bozkurt 6 June 1995 Art. 6(1)

! CJEU C-355/9Froglu 50ct. 1994 Art. 6(1)

! CJEU C-237/9Kus 16 Dec. 1992 Art. 6(1) + 6(3)

! CJEU C-192/8%evince 20 Sep. 1990 Art. 6(1) + 13

! CJEU C-12/86Demirel 30 Sep. 1987 Art. 7 +12

CJEU pending cases

! CJEU C-652/15ekdemir pending Art. 6, 13, 14, 16

New! CJEU C-xxx (not yet knowry pending Art. 13

See further: o 4.4
EC-Turkey Association Agreement Decision 3/80
*  Dec. 3/80 of 19 Sept. 1980 on Social Security

CJEU judgments
I CJEU C-171/1®Pemirci a.o. 14 Jan. 2015 Art. 6(1)
I CJEU C-485/0Akdas 26 May 2011 Art. 6(1)

See further: o 4.4

4.2 External Treaties: Readmission

Albania

* (0J 2005 L 124 (into force 1 May 2006 (TCN: May 2008)) UK optin
Armenia

* (0J 2013 L 289/13 (into force 1 Jan. 2014)
Azerbaijan

*  COM (2013) 745 (into force 1 Sept. 2014)
Belarus

* negotiation mandate approved by Council, Feb. 2011
Cape Verde

* (0J 2013 L 281 (into force 1 Dec. 2014)
Georgia

* 0J 2011 L 52/47 (into force 1 March 2011)

EC proposes to lift visa requirements, March 2016

Hong Kong

* 0J 2004 L 17/23 (into force 1 Mar. 2004) UK opt in
Macao

* 0J 2004 L 143/97 (into force 1 June 2004 ) UK opt in

Morocco, Algeria, and China
* negotiation mandate approved by Council
Pakistan

32 Newsletter on European Migration Issues D for Ju NEMIS 2017/1 (Marct




NEMIS 2017/1 EE—

4.2: External Treaties: Readmission

* 0J 2010 L 287/52 (into force 1 Dec. 2010)

Russia

* 0J 2007 L 129 (into force 1 June 2007 (TCN: June 2010)) UK opt in
Sri Lanka

* 0J 2005 L 124/43 (into force 1 May 2005 ) UK opt in
Turkey

* Com (2012) 239 (into force 1 Oct. 2014)
Additional provisions as of 1 June 2016
Ukraine, Serbia, Montenegro, Bosnia, Macedonia and Moldova
* 0J 2007 L 332 and 334 (into force 1 Jan. 2008 (TCN: Jan. 20 UK optin
Turkey (Statement)
* Not published in OJ - only Press Release (18 March 2016)

CJEU judgments
New! CJEU T-192/16NF inadm.
New! CJEU T-193/16NG inadm.
New! CJEU T-257/16NM inadm.

See further: o 4.4

4.3 External Treaties: Other case law sorted in alphabetical ort

Armenia: visa
* (0J 2013 L 289 (into force 1 Jan. 2014)
Azerbaijan: visa
* 0J 2013 L 320/7 (into force 1 Sep. 2014)
Belarus: visa
* council mandate to negotiate, Feb. 2011
Brazil: short-stay visa waiver for holders of diplomatic or official passports
* 0J 2011 L 66/1 (into force 24 Feb. 2011)
Brazil: short-stay visa waiver for holders of ordinary passports
* 0J 2012 L 255/3 (into force 1 Oct. 2012)
Cape Verde: Visa facilitation agreement
* 0J 2013 L 282/3 (into force 1 Dec. 2014)
China: Approved Destination Status treaty
* 0J 2004 L 83/12 (into force 1 May 2004 )
Denmark: Dublin Il treaty
* (0J 2006 L 66/38 (into force 1 April 2006 )
Mauritius, Antigua/Barbuda, Barbados, Seychelles, St. Kitts and Nevis and Bahamas: Visa aboliti
treaties agreed
(into force, May 2009)
Moldova
* visa facilitation treaty (into force 1 July 2013)
Morocco: visa
* proposals to negotiate - approved by council Dec. 2013
Norway and Iceland: Dublin Convention
* 0J 1999 L 176/36 (into force 1 March 2001)
* Protocol into force 1 May 2006
Russia: Visa facilitation
* Council mandate to renegotiate visa facilitation treaties, April 2
Switzerland: Free Movement of Persons
* concl. 28 Feb. 2002 (OJ 2002 L 114) (into force 1 June 2002)
Switzerland: Implementation of Schengen, Dublin
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4.3: External Treaties: Other

* (0J 2008 L 83/37 (applied from Dec. 2008 )

Ukraine
* visa facilitation treaty (into force 1 July 2013)

4.4 External Treaties: Jurisprudence

4.4.1 CJEU Judgments on EEC-Turkey Association Agreement

! CJEU C-317/01 & C-369/C Abatay & Sahin 21 Oct. 200
* interpr. of Dec. 1/80 Art. 13 + 41(1
* Direct effect and scope standstill obligation

! CJEU C-434/9 Ahmet Bozkurt 6 June 199
* interpr. of Dec. 1/80 Art. 6(1)
* Belonging to labour market

! CJEU C-485/0 Akdas 26 May 201
* interpr. of Dec. 3/80 Art. 6(1)

*  Supplementto social securitycan not be withdrawnsolely on the groundthat the beneficiaryhas
moved out of the Member State.

' CJEU C-210/9 Akman 19 Nov. 199
* interpr. of Dec. 1/80 Art. 7
* Turkish worker has left labour market

! CJEU C-337/0 Altun 18 Dec. 200
* interpr. of Dec. 1/80 Art. 7
* On the rights of family members of an unemployed Turkish worker or fraud by a Turkish wc
! CJEU C-275/0 Ayaz 30 Sep. 20C
* interpr. of Dec. 1/80 Art. 7
* A stepchild is a family member

! CJEU C-373/0 Aydinli 7 July 200!
* interpr. of Dec. 1/80 Art. 6 + 7
* A long detention is no justification for loss of residence permit

! CJEU C-462/0 Bekleyen 21 Jan. 201
* interpr. of Dec. 1/80 Art. 7(2)

* The child of a Turkish worker has free accessto labour and an independentight to stay in
Germanyj|f this child is graduatedin Germanyand its parentshaveworkedat leastthreeyearsin

Germany.
' CJEU C-436/0 Belkiran 13 Jan. 201
* interpr. of Dec. 1/80 deletel

* Casewithdrawnbecausef judgmentC-371/08(Ziebell). Art. 14(1) of Dec. 1/80 doesnot havethe
same scope as art. 28(3)(a) of the Directive on Free Movement.

' CJEU C-89/0 Bicakci 19 Sep. 20C
* interpr. of Dec. 1/80

* Art 14 does not refer to a preventive expulsion measure

' CJEUC-1/9 Birden 26 Nov. 199
* interpr. of Dec. 1/80 Art. 6(1)

* In sofar as he hasavailablea job with the sameemployer,a Turkishnationalin that situationis
entitled to demandthe renewal of his residencepermitin the host MS, evenif, pursuantto the
legislationof that MS, the activity pursuedby him wasrestrictedto a limited group of personswas
intended to facilitate their integration into working life and was financed by public funds.

!' CJEUC-171/0 Birlikte 8 May 200:

* interpr. of Dec. 1/80 Art. 10(1

* Art 10 precludesthe application of national legislation which excludesTurkish workers duly
registered as belonging to the labour force of the host MS from eligibility for election to
organisations such as trade unions.

34 Newsletter on European Migration Issues D for Ju NEMIS 2017/1 (Marct




4.4: External Treaties: Jurisprudence: CJEU Judgments on EEC-Turkey

NEMIS 2017/1 EE—

* % ¥ =

s v

CJEU C-467/0 Cetinkaya 11 Nov. 200
interpr. of Dec. 1/80 Art. 7+ 14(1
The meaning of a Ofamily memberO is analogous to its meaning in the Free Movement Re
CJEU C-465/0 Comm. v. Austria 16 Sep. 20C
interpr. of Dec. 1/80

CJEU C-92/0 Comm. v. Netherlands 29 Apr. 2011
interpr. of Dec. 1/80 Art. 10(1) + 1:

The obligation to pay chargesin order to obtain or extenda residencepermit, which are
disproportionatecomparedo chargespaid by citizensof the Union is in breachwith the standstil
clauses of Articles 10(1) and 13 of Decision No 1/80 of the Association.

CJEU C-225/1 Demir 7 Nov. 201:
interpr. of Dec. 1/80 Art. 13
Judgment due: 7 Nov. 2013

Holding a temporaryresidencepermit, whichis valid only pendinga final decisionon the right of
residence, does not fall within the meaning of Olegally residentO.

CJEU C-171/1 Demirci a.o. 14 Jan. 201
interpr. of Dec. 3/80 Art. 6(1)
Art. 6(1) mustbe interpretedas meaningthat nationalsof a MS who havebeenduly registeredas
belongingto the labour force of that MS as Turkishworkerscannot,on the groundthat they have
retained Turkish nationality, rely on Article 6 of Dec. 3/80 to objectto a residencerequiremer
providedfor by the legislation of that MS in order to receivea specialnon-contributorybenefi
within the meaning of Article 4(2) of Reg. 1408/71 on social security .

CJEU C-12/8! Demirel 30 Sep. 19€
interpr. of Dec. 1/80 Art. 7 + 12
No right to family reunification.

CJEU C-221/1 Demirkan 24 Sep. 201
interpr. of Protocol Art. 41(1

Thefreedomto Oprovideervices@oesnot encompasthe freedomto Oreceives@rvicesn otherEU
Member States.

CJEU C-256/1 Dereci et al. 15 Nov. 201
interpr. of Dec. 1/80 Art. 13
Right of residenceof nationals of third countrieswho are family membersof Union citizens-
Refusalbasedon the citizen'sfailure to exercisethe right to freedomof movement Possibl
differencein treatmentcomparedwith EU citizenswho have exercisedtheir right to freedomot
movement EEC-TurkeyAssociationAgreement Article 13 of DecisionNo 1/80 of the Associatiol
Council - Article 41 of the Additional Protocol - 'Standstill' clauses.

CJEU C-325/0 Derin 18 July 200
interpr. of Dec. 1/80 Art. 6, 7 and 1
Thereare two differentreasondor lossof rights: (a) a seriousthreat (Art 14(1) of Dec1/80),or (b)
if he leavesthe territory of the MS concernedfor a significantlength of time without legitimate
reason.

CJEU C-383/0 Dogan (ErgYl) 7 July 200!
interpr. of Dec. 1/80 Art. 6(1) + (2
Return to labour market: no loss due to detention

CJEU C-138/1 Dogan (Naime) 10 July 201
interpr. of Protocol Art. 41(1

Thelanguagerequirementbroadis notin compliancewith the standstillclausesf the Associatiol
AgreementAlthoughthe questionwas also raised whetherthis requirements in compliancewith
the Family Reunification Dir., the Court did not answer that question.

CJEU C-136/0 DSrr & Unal 2 June 200
interpr. of Dec. 1/80 Art. 6(1) + 14(1
The procedural guarantees set out in the Dir on Free Movement also apply to Turkish work
CJEU C-451/1 DYlger 19 July 201
interpr. of Dec. 1/80 Art. 7

Art. 7 is also applicableto family membersof Turkish nationalswho canrely on the Regulatior
who donOt have the Turkish nationality themselves, but instead a nationality from a third cc

CJEU C-1/1! EC v. Austria
non-transp. ¢ Protocol Art. 41(1) - delete
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* Incorrect way of implementationby meansof adjusting policy guidelinesinstead of adjusting
legislation: the European Commission withdraws its complaint.

! CJEU C-386/9 Eker 29 May 199
* interpr. of . Dec’. 1/80 Art. 6(1)
*  About the meaning of Osame employerO.

! CJEU C-453/0 Er 25 Sep. 20C
* interpr. o Dec. 1/80 Art. 7
* On the consequences of having no paid employment.

' CJEU C-329/9 Ergat 16 Mar. 200
* interpr. of Dec. 1/80 Art. 7
* No loss of residence right in case of application for renewal residence permit after expiratio
' CJEU C-355/9 Eroglu 5 Oct. 199
* interpr. of . Dec. 1/80 Art. 6(1)
* On the meaning of Osame employerO.

I CJEU C-98/9 Ertanir 30 Sep. 19¢
* interpr. of Dec. 1/80 Art. 6(1) + 6(3
* On interpretation of Art 45 TFEU

' CJEU C-91/1. Essent 11 Sep. 201
* interpr. of Dec. 1/80 Art. 13

* The posting by a German companyof Turkish workers in the Netherlandsto work in the
Netherlandds not affectedby the standstill-clausesHowever this situationfalls within the scopt
of art. 56 and 57 TFEU precluding suchmakingavailable is subjectto the condition that those
workers have been issued with work permits.

! CJEU C-65/9i EyYp 22 June 20C

* interpr. of Dec. 1/80 Art. 7

* On the obligation to co-habit as a family.

' CJEU C-561/1 Genc (Caner) 12 Apr. 2011

* interpr. of Protocol Art. 41(1

*  AG: 20 Jan 2016

* A national measuremakingfamily reunificationbetweera Turkishworker residinglawfully in the
MS concernedand his minor child subjectto the condition that the latter have, or have the
possibility of establishing,sufficientties with Denmarkto enable him successfullyto integrate
whenthe child concernedand his other parentresidein the Stateof origin or in anotherState,anc
the application for family reunificationis mademore than two yearsfrom the date on which the
parentresidingin the MS concernedbtaineda permanentesidencepermitor a residencepermi
with a possibilityof permanentesidenceconstitutesa OnewestrictionOwithin the meaningof Art.
13 of Decision 1/80. Such a restriction is not justified.

' CJEU C-14/0 Genc (Hava) 4 Feb. 201

* interpr. of Dec. 1/80 Art. 6(1)

* Onthedeterminingcriteria of the conceptworkerandthe applicability of thesecriteria on bothEU
and Turkish workers.

! CJEU C-268/1 GYhlbahce 8 Nov. 201.
* interpr. of Dec. 1/80 Art. 6(1) + 1(
* A MS cannot withdraw the residence permit of a Turkish employee with retroactive effect.

! CJEU C-36/9i GYnaydin 30 Sep. 19¢
* interpr. of Dec. 1/80 Art. 6(1)
* On interpretation of Art 45 TFEU

! CJEU C-374/0 GYrol 7 July 200!
* interpr. o Dec. 1/80 Art. 9
* On the right to an education grant for study in Turkey

! CJEU C-4/0! GYzeli 26 Oct. 200
* interpr. of Dec. 1/80 Art. 10(1)
* The rights of the Ass. Agr. apply only after one year with same employer.

' CJEU C-351/9 Kadiman 17 Apr. 199
* interpr. of Dec. 1/80 Art. 7
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* On the calculation of the period of cohabitation as a family

!' CJEUC-7/10 & C-9/1 Kahveci & Inan 29 Mar. 201

* interpr. of Dec. 1/80 Art. 7

*  Themember®f thefamily of a Turkishworkerduly registeredasbelongingto thelabourforce of a
MemberStatecan still invokethat provision oncethat worker hasacquiredthe nationality of the
host Member State while retaining his Turkish nationality.

!' CJEU C-285/9 Kol 5 June 199
* interpr. of Dec. 1/80 Art. 6(1)
* On the consequences of conviction for fraud

! CJEU C-188/0 Kurz (Yuze) 19 Nov. 200
* interpr. of Dec. 1/80 Art. 6(1) + 7
*  On the rights following an unjustified expulsion measure

' CJEU C-237/9 Kus 16 Dec. 199
* interpr. of Dec. 1/80 Art. 6(1) + 6(3
* On stable position on the labour market

! CJEU C-303/0 Metin Bozkurt 22 Dec. 201
* interpr. of Dec. 1/80 Art. 7 + 14(1

* Art. 7 meansthat a Turkish national who enjoys certain rights, doesnot lose thoserights on
account of his divorce, which took place after those rights were acquired.
By contrast,Art. 14(1) doesnot precludea measureordering the expulsionof a Turkish nationa
who has beenconvictedof criminal offences,provided that his personal conduct constitutesa
present,genuineand sufficiently seriousthreat to a fundamentalinterestof society.lIt is for the
competent national court to assess whether that is the case in the main proceedings.

! CJEU C-340/9 Nazli 10 Feb. 200
* interpr. of Dec. 1/80 Art. 6(1) + 14(1
* On the effects of detention on residence rights

I CJEU C-294/0 Payir 24 Jan. 20C
* interpr. of Dec. 1/80 Art. 6(1)
* Residence rights do not depend on the reason for admission

I CJEU C-484/0 Pehlivan 16 June 201
* interpr. of Dec. 1/80 Art. 7

* Family membemarriesin first 3 yearsbut continueso live with Turkishworker. Art. 7 preclude
legislationunderwhicha family membeiproperly authorisedto join a Turkishmigrantworkerwhc
is alreadyduly registeredas belongingto the labour force of that Statelosesthe enjoymenbf the
rights basedon family reunificationunderthat provisionfor the reasononly that, havingattainec
majority, he or shegetsmarried,evenwherehe or shecontinuego live with that worker during the
first three years of his or her residence in the host Member State.

! CJEU C-349/0 Polat 4 Oct. 200

* interpr. of Dec. 1/80 Art. 7 + 1¢

* Multiple convictions for small crimes do not lead to expulsion

' CJEU C-242/0 Sahin 17 Sep. 20C

* interpr. of Dec. 1/80 Art. 13

* On the fees for a residence permit

' CJEU C-37/9i Savas 11 May 200!

* interpr. of Protocol Art. 41(1

* On the scope of the standstill obligation

! CJEU C-230/0 Sedef 10 Jan. 20C

* interpr. o Dec. 1/80 Art. 6
On the meaning of Osame employerO

! CJEU C-192/8 Sevince 20 Sep. 19¢

* interpr. of Dec. 1/80 Art. 6(1) + 11

* On the meaning of stable position and the labour market

! CJEU C-228/0 Soysal 19 Feb. 200

* interpr. of Protocol Art. 41(1

* On the standstill obligation and secondary law

' CJEU C-171/9 Tetik 23 Jan. 19¢

* interpr. of Dec. 1/80 Art. 6(1)
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* On the meaning of voluntary unemployment after 4 years

! CJEU C-300/09 & C-301/C Toprak/Oguz 9 Dec. 201
* interpr. of Dec. 1/80 Art. 13

* Onthe referencedate regardingthe prohibition to introducenewrestrictionsfor Turkishworker:
and their family members.

! CJEU C-502/0 Torun 16 Feb. 200
* interpr. of Dec. 1/80 Art. 7
On possible reasons for loss of residence right

! CJEU C-16/0! Tum & Dari 20 Sep. 20C
* interpr. of Protocol Art. 41(1
* On the scope of the standstill obligation

' CJEU C-186/1 Tural Oguz 21 July 201
* interpr. of Protocol Art. 41(1

*  Article 41(1) mustbe interpretedas meaningthat it may be relied on by a Turkish national who
havingleaveto remainin a MemberStateon conditionthat he doesnot engagein any businessor
professionneverthelesentersinto self-employmerit breachof that conditionandlater appliesto
the national authorities for further leave to remain on the basis of the businesswhich he has
meanwhile established.

New ! CJEU C-508/1 Ucar 21 Dec. 201
* interpr. of Dec. 1/80 Art. 7
*  Art 7 mustbe interpretedas meaningthat that provisionconfersa right of residencen the hostMS
on a family memberof a Turkish worker, who has beenauthorisedto enter that MS, for the
purposesof family reunification,and who, from his entry into the territory of that MS, has lived
with that Turkishworker, evenif the period of at leastthree yearsduring which the latter is duly
registeredas belongingto the labour force doesnot immediatelyfollow the arrival of the family
member concerned in the host MS, but is subsequent to it.

! CJEU C-187/1 Unal 29 Sep. 201
* interpr. of Dec. 1/80 Art. 6(1)
* Art. 6(1) mustbe interpretedas precludingthe competennational authoritiesfrom withdrawing
the residencepermit of a Turkish worker with retroactive effectfrom the point in time at whict
there was no longer compliancewith the ground on the basis of which his residencepermit hac
beenissuedunder national law if thereis no questionof fraudulentconducton the part of that
worker and that withdrawal occurs after the expiry of the one-year period of legal employmt

' CJEUC-176/1 Van Hauthem 16 Mar. 201!
* interpr. of Dec. 1/80 Art. 6 + 7 - delete
* Case (on the access to jobs in public service) was withdrawn by the Belgian court.

! CJEU C-371/0 Ziebell or ...rnek 8 Dec. 201
* interpr. of Dec. 1/80 Art. 14(1

DecisionNo 1/80 doesnot precludean expulsionmeasurebasedon groundsof public policy from
beingtakenagainsta Turkishnationalwhoselegal statusderivesfrom the secondndentof thefirst
paragraph of Article 7 of that decision,in so far as the personal conductof the individual
concernedconstitutesat presenta genuineand sufficientlyseriousthreat affectinga fundament:
interest of the societyof the host Member State and that measureis indispensablen order to
safeguardthat interest. It is for the national court to determine,in the light of all the relevan
factors relating to the situation of the Turkish national concerned whethersuch a measureis
lawfully justified in the main proceedings.

4.4.2 CJEU pending cases on EEC-Turkey Association Agreement

New I CJEU C-xxx (not yet knowt -
* interpr. of Dec. 1/80 Art. 13
* ref. from 'Bundesverwaltungsgericht Leipzig' (Germany) 26-01-2016
* Meaningof the standstillclauseof Art 13 Dec 1/80andArt 7 Dec 2/76in relation to the languagt
requirement of visa for retiring spouses.
! CJEU C-652/1 Tekdemir
* interpr. of Dec. 1/80 Art. 6, 13,14, 1
* AG: 15 December 2016
* ref. from 'Verwaltungsgericht Darmstadt' (Germany)
*

On the meaningof standstillin the contextof family reunificationpolicy. The CJEU decidedin the
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Dogan case (C-138/13) that “a restriction, whose purpose or effect is to make the exercise by a
Turkish national of the freedom of stablishment in national territory subject to conditions more
restrictive than those applicable at the date of entry into force of the Additional Protocol, is
prohibited, unless it is justified by an overriding reason in the public interest, is suitable to achieve
the legitimate objective pursued and does not go beyond what is necessary in order to attain it (see,
by analogy, judgment in Demir, C- 225/12)".

The Court is asked in Tekdemir (C-652/15) whether this type of justification (compelling reason in
the public interest) can be found in national reunification policies and whether the objective of
ensuring effective preventive oversight of immigration is such a compelling reason.

AG Mengozzi takes the view that it is not: it is a new restriction prohibited by the standstill clause
(art. 13 Dec 1/80).

4.4.3 CJEU Judgments on Readmission Treaties

!
*

*

CJEU T-192/1( NF

validity of EU-Turkey Statement inadm
Applicant claims that the EU-Turkey Statement constitutes an agreement that produces legal effects
adversely affecting applicants rights and interests as they risk refoulement to Turkey and
subsequently to Pakistan.

The action is dismissed on the ground of the Court’s lack of jurisdiction to hear and determine it.

CJEU T-193/1( NG

validity of EU-Turkey Statement inadm
Applicant claims that the EU-Turkey Statement constitutes an agreement that produces legal effects
adversely affecting applicants rights and interests as they risk refoulement to Turkey and
subsequently to Afghanistan.

The action is dismissed on the ground of the Court’s lack of jurisdiction to hear and determine it.

CJEU T-257/11 NM

validity of EU-Turkey Statement inadm
Applicant claims that the EU-Turkey Statement constitutes an agreement that produces legal effects
adversely affecting applicants rights and interests as they risk refoulement to Turkey and
subsequently to Pakistan.

The action is dismissed on the ground of the Court’s lack of jurisdiction to hear and determine it.
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5 : Miscellaneous

5 Miscellaneous

French Newsletter
* The UpiversitZ catholigue de Louvain (UCL) publishesa Newsletter: EDEM, Equipe Droits
EuropZens et migrations, French. To be found at: <www.uclouvain.be/edem.htmli>.
Website on Migration
* The site <europeanmigrationlaw.eygrovideslegislationand caselaw on asylumandimmigratior
in Europe.
Information Note on references from national courts for a preliminary ruling
* 0J 2011 C 160/01

COE Report on Rule 39

* On 9 Nov. 2010, the Committeeon Migration, Refugeesand Populationof the Parliamentar
Assembly of the Council of Europe, published a report on Rule 39.
PreventingHarm to refugeesand migrantsin extraditionand expulsioncasesRule 39 indication
by the European Court of Human Rights.

Amendments to Court of Justice Statute and rules of procedure

* 0J2008 L 24
* in effect 1 March 2008
* Fast-track system for urgent JHA cases
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