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Editorial
Welcome to the first edition of NEMIS in 2017.
In this issue we would like to draw your attention to the following.

Family Life
TheCJEUhasruled- again- on thefamily life issueof art 7 of Dec.1/80.In C-508/15[Ucar] theCourtruledthat
the phrasein Article 7 on membersof the family of a Turkish worker, mustbe interpretedasmeaningthat that
provision confersa right of residencein the host MS on a family memberof a Turkish worker, who hasbeen
authorisedto enterthat MemberState,for the purposesof family reunification,andwho, from his entry into the
territory of that MemberState,haslived with that Turkish worker.This is evenso if the periodof at leastthree
yearsduring which the Turkish worker is duly registeredasbelongingto the labour force doesnot immediately
follow the arrival of the family member concerned in the host MS, but is subsequent to it.

Standstill
After the judgmentof theCJEUin theDogancase,on thecompatibilityof theGermanlanguagerequirementfor
family reunificationwith Article 41 Additional Protocolof the AssociationAgreementEEC/Turkey,the German
Bundesverwaltungsgerichtnow wantsto know from theCJEUhow this requirementrelatesto thestandstillclause
of Article 13 of Decision 1/80, in a case of an illiterate spouse of a Turkish worker.

Visa
In thelatestissueof 2016we mentionedtheprejudicialquestionon theinterpretationof theVisa Codein orderto
decidewhethera humanitarianvisa could or shouldbe issuedby the BelgianEmbassyin Beirut (Lebanon)to a
Syrian family from Aleppo (C-638/16,X&X). According to AdvocateGeneralMengozzi, in his opinion on 7
February2017,thatsituationis governedby theVisa Codeandthereforeby Union law. Subsequently,headvises
the Court that MembersStatesmust issuea visa on humanitariangroundswheresubstantialgroundshavebeen
shown for believing that a refusal would place personsseekinginternationalprotectionat risk of torture or
inhumanor degradingtreatment.However,the Court interpretedthis quitedifferently. It statedthatanapplication
for a visa with limited territorial validity madeon humanitariangroundsby a third-countrynational,on the basis
of Article 25 of the code,to the representationof the MS of destinationthat is within the territory of a third
country, with a view to lodging, immediatelyupon his or her arrival in that MemberState,an applicationfor
internationalprotectionand,thereafter,to stayingin thatMS for morethan90 daysin a 180-dayperiod,doesnot
fall within the scope of that code but, as European Union law currently stands, solely within that of national law.

Long-Term Residents
The Spanishadministrativecourt of Pamplona(Juzgadode lo Contencioso-Administrativoof Pamplona)has
requesteda preliminary ruling (C-636/16, Lopez Pastuzano)on the interpretation of Article 12 and the
requirements of protection against expulsion and whether such protection is limited to a specific type of expulsion.

Borders
AG Mengozzi concluded in the El Dakkak case (C-17/16) that the meaning of Ôenteringor leaving the
CommunityÕis not the sameas the Ôcrossingof externalbordersÕ.The first conceptis usedin art. 3(1) of Reg.
1889/2005on thecontrol of cashenteringof leavingtheEuropeanUnion. Thesecondconceptis usedin art 4(1)
Borders Code and refers to people - not to any kind of customs regulation.

Turkey
Three actionsfor annulmentwere put forward regardingthe EU-Turkey statement.The court statedthat this
statement does not belong to Union law and therefor lacks jurisdiction.

Nijmegen March 2017, Carolus GrŸtters & Tineke Strik
Website http://cmr.jur.ru.nl/nemis
Subscribe email to c.grutters@jur.ru.nl
ISSN 2212 - 9154

About
NEMIS is a newsletterdesignedfor judgeswho needto keepup to datewith EU developmentsin migrationand
borderslaw. This newslettercontainsall Europeanlegislationandjurisprudenceon accessandresidencerightsof
third countrynationals.NEMIS doesnot include jurisprudenceon free movementor asylum.We would like to
refer to a separate Newsletter on that issue, the Newsletter on European Asylum Issues (NEAIS).
This Newsletter is part of the CMR Jean Monnet Centre of Excellence Work Program 2015-2018.
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32009L0050
On conditions of entry and residence of TCNs for the purposes of highly qualified employment

OJ 2009 L 155/17

Directive 2009/50 

impl. date 19-06-2011

1 Regular Migration

1.1 Regular Migration: Adopted Measures

*

case law sorted in chronological order

Blue Card I

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003L0086
On the right to Family Reunification

OJ 2003 L 251/12

CJEU judgments
CJEU C-558/14 Kachab 21 Apr. 2016  Art. 7(1)(c)
CJEU C-527/14 Oruche 2 Sep. 2015  Art. 7(2) - deleted
CJEU C-153/14 K. & A. 9 July 2015  Art. 7(2)
CJEU C-338/13 Noorzia 17 July 2014  Art. 4(5)
CJEU C-138/13 Dogan (Naime) 10 July 2014  Art. 7(2)
CJEU C-87/12 Ymeraga 8 May 2013  Art. 3(3)
CJEU C-356/11 O. & S. 6 Dec. 2012  Art. 7(1)(c)
CJEU C-155/11 Imran 10 June 2011  Art. 7(2) - no adj.
CJEU C-578/08 Chakroun 4 Mar. 2010  Art. 7(1)(c) + 2(d)
CJEU C-540/03 EP v. Council 27 June 2006  Art. 8
CJEU pending cases
CJEU C-550/16 A. & S. pending  Art. 2(f)
EFTA judgments
EFTA E-4/11 Clauder  26 July 2011  Art. 7(1)
See further: ¤ 1.3

COM(2014) 210, 3 Apr. 2014: Guidelines on the application

Directive 2003/86 

impl. date 03-10-2005

!!
!!
!!
!!
!!
!!
!!
!!
!!
!!

!!

!!

*
*

Family Reunification

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32007D0435
Establishing European Fund for the Integration of TCNs for the period 2007 to 2013 as part of the
General programme Solidarity and Management of Migration Flows

OJ 2007 L 168/18

Council Decision 2007/435 

*

Integration Fund

UK, IRL opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32014L0066
On conditions of entry and residence of TCNs in the framework of an intra-corporate transfer

OJ 2014 L 157/1

Directive 2014/66 

impl. date 29-11-2016*

Intra-Corporate Transferees

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003L0109
Concerning the status of TCNs who are long-term residents

OJ 2004 L 16/44

CJEU judgments
CJEU C-309/14 CGIL 2 Sep. 2015
CJEU C-579/13 P. & S. 4 June 2015  Art. 5 + 11
CJEU C-176/14 Van Hauthem 16 Mar. 2015  Art. 14 - deleted
CJEU C-311/13 TŸmer 5 Nov. 2014
CJEU C-469/13 Tahir 17 July 2014  Art. 7(1) + 13
CJEU C-257/13 Mlalali 14 Nov. 2013  Art. 11(1)(d) - inadm.
CJEU C-40/11 Iida 8 Nov. 2012  Art. 7(1)
CJEU C-502/10 Singh 18 Oct. 2012  Art. 3(2)(e)
CJEU C-508/10 Com. v. Netherlands 26 Apr. 2012
CJEU C-571/10 Servet Kamberaj 24 Apr. 2012  Art. 11(1)(d)
CJEU pending cases
CJEU C-636/16 Lopez Pastuzano pending  Art. 12
See further: ¤ 1.3

Directive 2003/109 

impl. date 23-01-2006

!!
!!
!!
!!
!!
!!
!!
!!
!!
!!

!!

*
amended by Dir. 2011/51*

New

Long-Term Residents
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32011L0051
Long-Term Resident status for refugees and persons with subsidiary protection

OJ 2011 L 132/1 (April 2011)

Directive 2011/51 

impl. date 20-05-2013*
extending Dir. 2003/109 on LTR*

Long-Term Residents ext.

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32006D0688
On the establishment of a mutual information mechanism in the areas of asylum and immigration

OJ 2006 L 283/40

Council Decision 2006/688 

*

Mutual Information

UK, IRL opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32005L0071
On a specific procedure for admitting TCNs for the purposes of scientific research

OJ 2005 L 289/15

CJEU judgments
CJEU C-523/08 Com. v. Spain 11 Feb. 2010
See further: ¤ 1.3

Directive 2005/71 

impl. date 12-10-2007

!!

*
Directive is replaced by Dir. 2016/801 Researchers and Students*

Researchers

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32005H0762
To facilitate the admission of TCNs to carry out scientific research

OJ 2005 L 289/26

Recommendation 762/2005 

*

Researchers

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32016L0801
On the conditions of entry and residence of Third-Country Nationals for the purposes of research,
studies, training, voluntary service, pupil exchange schemes, educational projects and au pairing.

OJ 2016 L 132/21 (11-05-2016)

Directive 2016/801 

impl. date 24-05-2018*
This directive replaces both Dir 2005/71 on Researchers and Dir 2004/114 on Students*

Researchers and Students

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32002R1030
Laying down a uniform format for residence permits for TCNs

OJ 2002 L 157/1

Regulation 1030/2002 

amd by Reg. 330/2008 (OJ 2008 L 115/1)
*

Residence Permit Format

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32014L0036
On the conditions of entry and residence of TCNs for the purposes of seasonal employment

OJ 2014 L 94/375

Directive 2014/36 

impl. date 30-09-2016*

Seasonal Workers

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32011L0098
Single Application Procedure: for a single permit for TCNs to reside and work in the territory of a MS
and on a common set of rights for third-country workers legally residing in a MS

OJ 2011 L 343/1 (Dec. 2011)
CJEU pending cases
CJEU C-449/16 Martinez Silva pending  Art. 12(1)(e)
See further: ¤ 1.3

Directive 2011/98 

impl. date 25-12-2013

!!

*

Single Permit

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003R0859
Third-Country NationalsÕ Social Security extending Reg. 1408/71 and Reg. 574/72

OJ 2003 L 124/1

CJEU judgments
CJEU C-465/14 Wieland & Rothwangl 27 Oct. 2016  Art. 1
CJEU C-247/09 Xhymshiti 18 Nov. 2010
See further: ¤ 1.3

Regulation 859/2003 

!!
!!

*
Replaced by Reg 1231/2010: Social Security TCN II*

Social Security TCN

UK, IRL opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32010R1231
Social Security for EU Citizens and TCNs who move within the EU

OJ 2010 L 344/1

Regulation 1231/2010 

impl. date 1-01-2011*
Replacing Reg. 859/2003 on Social Security TCN*

Social Security TCN II

IRL opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004L0114
Admission of Third-Country Nationals for the purposes of studies, pupil exchange, unremunerated
training or voluntary service

OJ 2004 L 375/12

CJEU judgments
CJEU C-491/13 Ben Alaya 10 Sep. 2014  Art. 6 + 7
CJEU C-15/11 Sommer 21 June 2012  Art. 17(3)
CJEU C-294/06 Payir 24 Nov. 2008
CJEU pending cases

Directive 2004/114 

impl. date 12-01-2007

!!
!!
!!

*
Directive is replaced by Dir. 2016/801 Researchers and Students*

Students
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CJEU C-544/15 Fahimian pending  Art. 6(1)(d)
See further: ¤ 1.3

!!

http://echr.coe.int/Pages/home.aspx?p=basictexts&c=#n1359128122487_pointer

European Convention for the Protection of Human Rights and Fundamental Freedoms and its
Protocols

ETS 005 (4 November 1950)
ECtHR Judgments
ECtHR Ap.no. 31183/13 ABUHMAID  12 Jan. 2017  Art. 8 + 13
ECtHR Ap.no. 77063/11 Salem  1 Dec. 2016  Art. 8
ECtHR Ap.no. 56971/10 El Ghatet  8 Nov. 2016  Art. 8
ECtHR Ap.no. 7994/14 Ustinova  8 Nov. 2016  Art. 8
ECtHR Ap.no. 38030/12 Khan  23 Sep. 2016  Art. 8
ECtHR Ap.no. 76136/12 Ramadan  21 June 2016  Art. 8
ECtHR Ap.no. 38590/10 Biao  24 May 2016  Art. 8 + 14
ECtHR Ap.no. 12738/10 Jeunesse  3 Oct. 2014  Art. 8
ECtHR Ap.no. 32504/11 Kaplan a.o.  24 July 2014  Art. 8
ECtHR Ap.no. 52701/09 Mugenzi  10 July 2014  Art. 8
ECtHR Ap.no. 52166/09 Hasanbasic  11 June 2013  Art. 8
ECtHR Ap.no. 12020/09 Udeh  16 Apr. 2013  Art. 8
ECtHR Ap.no. 22689/07 De Souza Ribeiro  13 Dec. 2012  Art. 8 + 13
ECtHR Ap.no. 47017/09 Butt  4 Dec. 2012  Art. 8
ECtHR Ap.no. 22341/09 Hode and Abdi  6 Nov. 2012  Art. 8 + 14
ECtHR Ap.no. 26940/10 Antwi  14 Feb. 2012  Art. 8
ECtHR Ap.no. 22251/07 G.R.  10 Jan. 2012  Art. 8 + 13
ECtHR Ap.no. 8000/08 A.A.  20 Sep. 2011  Art. 8
ECtHR Ap.no. 55597/09 Nunez  28 June 2011  Art. 8
ECtHR Ap.no. 38058/09 Osman  14 June 2011  Art. 8
ECtHR Ap.no. 34848/07 OÕDonoghue  14 Dec. 2010  Art. 12 + 14
ECtHR Ap.no. 41615/07 Neulinger  6 July 2010  Art. 8
ECtHR Ap.no. 1638/03 Maslov  22 Mar. 2007  Art. 8
ECtHR Ap.no. 46410/99 †ner  18 Oct. 2006  Art. 8
ECtHR Ap.no. 54273/00 Boultif  2 Aug. 2001  Art. 8
See further: ¤ 1.3

impl. date 31-08-1954

!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!

*

ECHR Family - Marriage - Discriminiation

Art. 8 Family Life
Art. 12 Right to Marry
Art. 14 Prohibition of Discrimination

New

On the conditions of entry and residence of third-country nationals for the purposes of highly skilled
employment.

COM (2016) 378, 7 June 2016

Directive 

1.2 Regular Migration: Proposed Measures

*
Recast of Blue Card I (2009/50). Proposal of the Commission, June 2016.*

Blue Card (amended)

On a uniform format for residence permits for third-country nationals
COM (2016) 434, 30 June 2016

Regulation amending Regulation 

*
Recast of Residence Permit Format (Reg. 1030/2002)*
Council and EP negotiatingNew

Residence Permit Format (amended)

1.3 Regular Migration: Jurisprudence

1.3.1 CJEU Judgments on Regular Migration

case law sorted in alphabetical order

Newsletter on European Migration Issues Ð for JudgesNEMIS 2017/1 (March) 5
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-491/13!!
interpr. of  Dir. 2004/114  Students
CJEU C-491/13  Ben Alaya 10 Sep. 2014

 Art. 6 + 7*
TheMS concernedis obligedto admit to its territory a third-countrynational who wishesto stay
for more than three monthsin that territory for study purposes,where that national meetsthe
conditionsfor admissionexhaustivelylisted in Art. 6 and 7 and providedthat that MS doesnot
invokeagainstthat persononeof the groundsexpresslylisted by the directiveas justification for
refusing a residence permit.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-309/14!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-309/14  CGIL 2 Sep. 2015

*
Italian national legislation has set a minimumfee for a residencepermit, which is around eight
timesthechargefor the issueof a national identitycard. Sucha feeis disproportionatein the light
of the objectivepursuedby the directiveand is liable to createan obstacleto the exerciseof the
rights conferred by the directive.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-578/08!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-578/08  Chakroun 4 Mar. 2010

 Art. 7(1)(c) + 2(d)*
The concept of family reunification allows no distinction based on the time of marriage.
Furthermore,MemberStatesmay not require an incomeas a condition for family reunification,
which is higher than the national minimum wage level. Admissionconditions allowed by the
directive,serveas indicators,but shouldnot be applied rigidly, i.e. all individual circumstances
should be taken into account.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-508/10!!
incor. appl. of  Dir. 2003/109  Long-Term Residents
CJEU C-508/10  Com. v. Netherlands 26 Apr. 2012

*
TheCourt rules that the Netherlandshas failed to fulfil its obligationsby applyingexcessiveand
disproportionateadministrativefeeswhich are liable to createan obstacleto the exerciseof the
rights conferredby the Long-TermResidentsDirective: (1) to TCNsseekinglong-termresident
statusin the Netherlands,(2) to thosewho, having acquired that statusin a MS other than the
Kingdom of the Netherlands,are seekingto exercisethe right to reside in that MS, and (3) to
members of their families seeking authorisation to accompany or join them.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-523/08!!
non-transp. of  Dir. 2005/71  Researchers
CJEU C-523/08  Com. v. Spain 11 Feb. 2010

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-138/13!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-138/13  Dogan (Naime) 10 July 2014

 Art. 7(2)*
Thelanguagerequirementabroadis not in compliancewith thestandstillclausesof theAssociation
Agreement.Althoughthe questionwasalso raisedwhetherthis requirementis in compliancewith
the Family Reunification Directive, the Court did not answer that question.
However,paragraph38 of thejudgmentcouldalsohaveimplicationsfor its forthcomingansweron
the compatibilityof the languagetestwith the Family Reunification:Òonthe assumptionthat the
groundsset out by the GermanGovernment,namelythe preventionof forced marriagesand the
promotionof integration, can constituteoverriding reasonsin the public interest,it remainsthe
casethat a national provisionsuchas that at issuein the main proceedingsgoesbeyondwhat is
necessaryin order to attain theobjectivepursued,in so far as theabsenceof evidenceof sufficient
linguistic knowledgeautomaticallyleadsto thedismissalof theapplicationfor family reunification,
without account being taken of the specific circumstances of each caseÓ.
In this contextit is relevantthat the EuropeanCommissionhasstressedin its Communicationon
guidancefor theapplicationof Dir 2003/86,Òthattheobjectiveof suchmeasuresis to facilitate the
integrationof family members.Their admissibilitydependson whethertheyservethis purposeand
whether they respect the principle of proportionalityÓ (COM (2014)210, ¤ 4.5).

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-540/03!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-540/03  EP v. Council 27 June 2006

 Art. 8*
Thederogationclauses(3 yearswaiting periodandtheage-limitsfor children)are not annulled,as
theydo not constitutea violation of article 8 ECHR.However,while applyingtheseclausesandthe
directiveas a whole,MemberStatesare boundby the fundamentalrights (including the rights of
the child), the purpose of the directive and obligation to take all individual interests into account.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-40/11!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-40/11  Iida 8 Nov. 2012

 Art. 7(1)*
In order to acquirelong- term residentstatus,the third-countrynational concernedmustlodgean
application with the competentauthorities of the Member State in which he resides. If this
application is voluntarily withdrawn, a residence permit can not be granted.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-155/11!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-155/11  Imran 10 June 2011

 Art. 7(2) - no adj.*
TheCommissiontook the position that Art. 7(2) doesnot allow MSsto denya family memberas*

Newsletter on European Migration Issues Ð for Judges6 NEMIS 2017/1 (March)
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meantin Art. 4(1)(a) of a lawfully residing TCN entry and admissionon the sole ground of not
havingpasseda civic integrationexaminationabroad.However,asa residencepermitwasgranted
just before the hearing would take place, the Court decided it was not necessary to give a ruling.

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-153/14!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-153/14  K. & A. 9 July 2015

 Art. 7(2)*
MemberStatesmay require TCNsto passa civic integration examination,which consistsin an
assessmentof basic knowledgeboth of the languageof the MemberStateconcernedand of its
societyandwhichentailsthepaymentof variouscosts,beforeauthorisingthat nationalÕsentry into
andresidencein theterritory of theMemberStatefor thepurposesof family reunification,provided
that the conditionsof applicationof sucha requirementdo not makeit impossibleor excessively
difficult to exercise the right to family reunification.
In circumstancessuchas thoseof thecasesin themainproceedings,in so far as theydo not allow
regardto behadto specialcircumstancesobjectivelyformingan obstacleto theapplicantspassing
the examinationand in so far as they set the feesrelating to suchan examinationat too high a
level, those conditions make the exerciseof the right to family reunification impossibleor
excessively difficult.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-558/14!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-558/14  Kachab 21 Apr. 2016

 Art. 7(1)(c)
AG: 23 dec. 2015

*
*

Art. 7(1)(c) must be interpreted as allowing the competentauthorities of a MS to refuse an
applicationfor family reunificationon thebasisof a prospectiveassessmentof thelikelihoodof the
sponsorretaining, or failing to retain, the necessarystable and regular resourceswhich are
sufficient to maintain himself and the membersof his family, without recourse to the social
assistancesystemof that MS, in the year following the dateof submissionof that application,that
assessmentbeing basedon the pattern of the sponsorÕsincomein the six monthsprecedingthat
date.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-257/13!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-257/13  Mlalali 14 Nov. 2013

 Art. 11(1)(d) - inadm.*
Case (on equal treatment) was inadmissable*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-338/13!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-338/13  Noorzia 17 July 2014

 Art. 4(5)*
Art. 4(5) doesnot precludea rule of national law requiring that spousesand registeredpartners
musthavereachedthe ageof 21 by the datewhenthe applicationseekingto be consideredfamily
members entitled to reunification is lodged.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-356/11!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-356/11  O. & S. 6 Dec. 2012

 Art. 7(1)(c)*
Whenexaminingan applicationfor family reunification,a MS hasto do so in the interestsof the
childrenconcernedandalsowith a viewto promotingfamily life, andavoidinganyunderminingof
the objective and the effectiveness of the directive.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-527/14!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-527/14  Oruche 2 Sep. 2015

 Art. 7(2) - deleted*
Case is withdrawn since the question was answered in the judgment in the K&A case (C-153/14).*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-579/13!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-579/13  P. & S. 4 June 2015

 Art. 5 + 11*
Article 5(2) andArticle 11(1)do not precludenational legislation,suchasthat at issuein themain
proceedings,which imposeson TCNswhoalreadypossesslong-termresidentstatustheobligation
to pass a civic integration examination,under pain of a fine, provided that the meansof
implementingthat obligationare not liable to jeopardisetheachievementof theobjectivespursued
by that directive,which it is for the referring court to determine.Whetherthe long-termresident
statuswas acquired before or after the obligation to passa civic integration examinationwas
imposed is irrelevant in that respect.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-294/06!!
interpr. of  Dir. 2004/114  Students
CJEU C-294/06  Payir 24 Nov. 2008

*
On a working Turkish student.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-571/10!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-571/10  Servet Kamberaj 24 Apr. 2012

 Art. 11(1)(d)*
EU Law precludesa distinctionon thebasisof ethnicityor linguistic groupsin order to beeligible
for housing benefit.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-502/10!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-502/10  Singh 18 Oct. 2012

 Art. 3(2)(e)*
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The conceptof Ôresidencepermit which has beenformally limitedÕas referred to in Art. 3(2)(e),
doesnot include a fixed-periodresidencepermit, granted to a specificgroup of persons,if the
validity of their permit can be extendedindefinitely without offering the prospectof permanent
residencerights. The referring national court has to ascertain if a formal limitation doesnot
preventthelong-termresidenceof thethird-countrynationalin theMemberStateconcerned.If that
is the case, this national cannot be excluded from the personal scope of Directive 2003/109.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-15/11!!
interpr. of  Dir. 2004/114  Students
CJEU C-15/11  Sommer 21 June 2012

 Art. 17(3)*
Theconditionsof accessto the labour marketby Bulgarian students,maynot be morerestrictive
than those set out in the Directive

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-469/13!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-469/13  Tahir 17 July 2014

 Art. 7(1) + 13*
Family membersof a personwho hasalreadyacquiredLTR statusmaynot be exemptedfrom the
conditionlaid downin Article 4(1), underwhich, in order to obtain that status,a TCN musthave
resided legally and continuouslyin the MS concernedfor five years immediatelyprior to the
submissionof the relevantapplication.Art. 13 of the LTR Directive doesnot allow a MS to issue
family members,as definedin Article 2(e) of that directive,with LTRÕEU residencepermitson
terms more favourable than those laid down by that directive.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-311/13!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-311/13  TŸmer 5 Nov. 2014

*
While theLTRprovidedfor equaltreatmentof long-termresidentTCNs,this Ôinno wayprecludes
other EU acts,suchasÕthe insolventemployersDirective, Òfromconferring,subjectto different
conditions, rights on TCNs with a view to achieving individual objectives of those actsÓ.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-176/14!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-176/14  Van Hauthem 16 Mar. 2015

 Art. 14 - deleted*
Case was withdrawn by the Belgian court.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-465/14!!
interpr. of  Reg. 859/2003  Social Security TCN
CJEU C-465/14  Wieland & Rothwangl 27 Oct. 2016

 Art. 1
AG: 4 Feb. 2016

*
*

Article 2(1) and (2) of Regulation859/2003,mustbe interpretedasnot precludinglegislationof a
MemberStatewhichprovidesthat a periodof employmentÑ completedpursuantto thelegislation
of that MemberStateby an employedworkerwhowasnot a nationalof a MemberStateduring that
period but who, whenhe requeststhe paymentof an old-agepension,falls within the scopeof
Article 1 of that regulationÑ is not to be takeninto considerationby that MemberStatefor the
determination of that workerÕs pension rights.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-247/09!!
interpr. of  Reg. 859/2003  Social Security TCN
CJEU C-247/09  Xhymshiti 18 Nov. 2010

*
In thecasein whicha nationalof a non-membercountryis lawfully residentin a MSof theEU and
worksin Switzerland,Reg.859/2003doesnot apply to that personin his MSof residence,in sofar
as that regulationis not amongtheCommunityactsmentionedin sectionA of AnnexII to theEU-
Switzerland Agreement which the parties to that agreement undertake to apply.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-87/12!!
interpr. of  Dir. 2003/86  Family Reunification
CJEU C-87/12  Ymeraga 8 May 2013

 Art. 3(3)*
Directives2003/86and 2004/38are not applicableto third-country nationalswho apply for the
right of residencein order to join a family memberwho is a Union citizenandhasneverexercised
his right of freedomof movementasa Union citizen,alwayshavingresidedassuchin theMember
State of which he holds the nationality (see, also, C-256/11 Dereci a.o., par. 58).

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-550/16!!

1.3.2 CJEU pending cases on Regular Migration

interpr. of  Dir. 2003/86  Family Reunification
CJEU C-550/16  A. & S.

ref. from 'Rechtbank Ôs Gravenhage (zp) Amsterdam' (Netherlands)
 Art. 2(f)*

*
TheDistrict Court of Amsterdamhasrequesteda preliminaryruling on theinterpretationof art 2(f)
of the Family ReunificationDirective on the issuewhetherthe age of an unaccompaniedminor
asylumseekeris takeninto accountat the time of arrival in the MemberStateor - if protectionis
granted- at the later time of a requestfor family reunification. In this casethe unaccompanied
asylumseekerwasa minor at thetimeof arrival. However,after protectionwasgrantedhewasno
longer a minor.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-544/15!! CJEU C-544/15  Fahimian
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interpr. of  Dir. 2004/114  Students  Art. 6(1)(d)
AG: 15 September 2016

*
*

Is Art. 6(1)(d) to be interpretedas meaningthat the MemberStatesare therebyempowered,in a
casesuchas the present,in which a TCN from Iran, who obtainedher universitydegreefrom the
SharifUniversityof Technology(Tehran)in Iran, whichspecialisesin technology,engineeringand
physics,seeksentryfor thepurposeof takingup doctoralstudiesin theareaof IT-securityresearch
within the frameworkof the ÔTrustedEmbeddedand Mobile SystemsÕproject, in particular the
developmentof effectivesecurity mechanismsfor smartphones,to deny entry to their territory,
stating as grounds for this refusal that it could not be ruled out that the skills acquired in
connectionwith the researchproject might be misusedin Iran, for instancefor the acquisitionof
sensitiveinformationin Westerncountries,for thepurposeof internal repressionor moregenerally
in connection with human rights violations?

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-636/16!!
interpr. of  Dir. 2003/109  Long-Term Residents
CJEU C-636/16  Lopez Pastuzano

 Art. 12*
Must Article 12 be interpretedas precludingnational legislation,which doesnot provide for the
applicationof the requirementsof protectionagainstthe expulsionof a long-termresidentforeign
national to all administrativeexpulsiondecisionsregardlessof thelegal natureor typethereof,but
instead restricts the application of those requirements to a specific type of expulsion?

*

New

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-449/16!!
interpr. of  Dir. 2011/98  Single Permit
CJEU C-449/16  Martinez Silva

 Art. 12(1)(e)*
Doesthe principle of equal treatmentprecludelegislation,suchas the Italian legislationat issue,
underwhich a third-countryworker in possessionof a Ôsinglework permitÕ(which is valid for a
periodof morethansix months)is not eligible for theÔassegnoper i nucleifamiliari conalmenotre
figli minoriÕ(a family benefit),eventhoughshelives with threeor more minor children and her
income is below the statutory limit?

*

http://www.eftacourt.int/uploads/tx_nvcases/4_11_Judgment_EN.pdf!!

1.3.3 EFTA judgments on Regular Migration

interpr. of  Dir. 2003/86  Family Reunification
EFTA E-4/11  Clauder v. LIE 26 July 2011

ref. from 'Verwaltungsgerichtshof' (Liechtenstein)
 Art. 7(1)*

*
An EEA national with a right of permanentresidence,who is a pensionerand in receiptof social
welfarebenefitsin thehostEEAState,mayclaim theright to family reunificationevenif thefamily
member will also be claiming social welfare benefits.

*

http://www.eftacourt.int/uploads/tx_nvcases/28_15_Judgment_EN.pdf!!
interpr. of  Dir. 2004/38  Right of Residence
EFTA E-28/15  Yankuba Jabbi v. NO 21 Sep. 2016

ref. from 'District Court of Oslo' (Norway)
 Art. 7(1)(b) + 7(2)*

*
Wherean EEA national,pursuantto Article 7(1)(b) and Article 7(2) of Directive2004/38/EC,has
createdor strengtheneda family life with a third countrynational during genuineresidencein an
EEA Stateother than that of which he is a national, the provisionsof that directivewill apply by
analogy where that EEA national returns with the family member to his home State.

*

http://hudoc.echr.coe.int/eng#{"appno":["8000/08"]}!!

1.3.4 ECtHR Judgments on Regular Migration

violation of  ECHR
ECtHR Ap.no. 8000/08  A.A. v. UK 20 Sep. 2011

 Art. 8*
The applicant alleged, in particular, that his deportationto Nigeria would violate his right to
respect for his family and private life and would deprive him of the right to education by
terminating his university studies in the United Kingdom.

*

http://hudoc.echr.coe.int/eng#{"appno":["31183/13"]}!!
no violation of  ECHR
ECtHR Ap.no. 31183/13  ABUHMAID v. UKR 12 Jan. 2017

 Art. 8 + 13*
The applicant is a Palestinianresiding in Ukraine for over twentyyears.In 2010 the temporary
residencepermit expired.Sincethen, the applicant has applied for asylumunsuccessfully.The
Court foundthat the applicantdoesnot faceany real or imminentrisk of expulsionfrom Ukraine
sincehis newapplicationfor asylumis still beingconsideredandthereforedeclaredthis complaint
inadmissible.

*

New

http://hudoc.echr.coe.int/eng#{"appno":["26940/10"]}!!
no violation of  ECHR
ECtHR Ap.no. 26940/10  Antwi v. 14 Feb. 2012

 Art. 8*
A casesimilar to Nunez(ECtHR 28 June 2011) exceptthat the judgmentis not unanimous(2
dissentingopinions).Mr Antwi from Ghanamigratesin 1988 to Germanyon a false Portuguese

*
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passport.In Germanyhe meetshis future wife (also from Ghana) who lives in Norway and is
naturalisedto Norwegiannationality. Mr Antwi movesto Norway to live with her and their first
child is born in 2001 in Norway. In 2005 the parentsmarry in Ghana and subsequentlyit is
discoveredthat mr Antwi travels on a false passport.In Norway mr Antwi goesto trial and is
expelledto Ghana with a five year re-entry ban. The Court doesnot find that the Norwegian
authoritiesactedarbitrarily or otherwisetransgressedthemarginof appreciationwhichshouldbe
accordedto it in this area when seekingto strike a fair balancebetweenits public interest in
ensuringeffectiveimmigration control, on the one hand, and the applicantsÕneedthat the first
applicant be able to remain in Norway, on the other hand.

http://hudoc.echr.coe.int/eng#{"appno":["38590/10"]}!!
violation of  ECHR
ECtHR Ap.no. 38590/10  Biao v. DK 24 May 2016

 Art. 8 + 14*
Initially, theSecondSectionof theCourt decidedon 25 March 2014that therewasno violation of
Art. 8 in the Danish case where the Danish statutory amendmentrequires that the spousesÕ
aggregateties with Denmarkhas to be stronger than the spousesÕaggregateties with another
country.
However,after referral, the Grand Chamberreviewedthat decisionand decidedotherwise.The
Court ruled that the theso-calledattachmentrequirement(the requirementof bothspouseshaving
stronger ties with Denmark than to any other country) is unjustified and constitutesindirect
discrimination and therefore a violation of Art 8 and 14 ECHR.

*

http://hudoc.echr.coe.int/eng#{"appno":["54273/00"]}!!
violation of  ECHR
ECtHR Ap.no. 54273/00  Boultif v. CH 2 Aug. 2001

 Art. 8*
Expulsionof oneof the spousesis a seriousobstacleto family life for the remainingspouseand
childrenin thecontextof article 8. In this casetheECtHRestablishesguidingprinciplesin order to
examine whether such a measure is necessary in a democratic society. Relevant criteria are:
- the nature and seriousness of the offence committed by the applicant;
- the length of the applicantÕs stay in the country from which he is going to be expelled;
- the time elapsed since the offence was committed as well as the applicantÕs conduct in that period;
- the nationalities of the various persons concerned;
- the applicantÕs family situation, such as the length of the marriage;
- and other factors expressing the effectiveness of a coupleÕs family life;
- whether the spouse knew about the offence at the time when he or she
entered into a family relationship;
- and whether there are children in the marriage, and if so, their age.
Not least,theCourt will alsoconsidertheseriousnessof thedifficultieswhichthespouseis likely to
encounterin thecountryof origin, thoughthemerefact that a personmightfacecertaindifficulties
in accompanying her or his spouse cannot in itself exclude an expulsion.

*

http://hudoc.echr.coe.int/eng#{"appno":["47017/09"]}!!
violation of  ECHR
ECtHR Ap.no. 47017/09  Butt v. NO 4 Dec. 2012

 Art. 8*
At theageof 3 and4, theButt childrenenterNorwaywith their motherfrom Pakistanin 1989.They
receivea residencepermit on humanitariangrounds.After a coupleof yearsthe motherreturns
with thechildrento Pakistanwithoutknowledgeof theNorwegianauthorities.After a coupleyears
the mothertravels - again - back to Norway to continueliving there.The children are 10 an 11
yearsold. Whenthe fatherof thechildrenwantsto live also in Norway,a newinvestigationshows
that the family haslived both in Norwayand in Pakistanand their residencepermit is withdrawn.
However,theexpulsionof thechildrenis not carried out.Yearslater, their deportationis discussed
again.Themotherhasalreadydied and the adult children still do not haveany contactwith their
father in Pakistan.Their ties with Pakistanare so weakand reverselywith Norwayso strongthat
their expulsion would entail a violation of art. 8.

*

http://hudoc.echr.coe.int/eng#{"appno":["22689/07"]}!!
violation of  ECHR
ECtHR Ap.no. 22689/07  De Souza Ribeiro v. UK 13 Dec. 2012

 Art. 8 + 13*
A Brazilian in FrenchGuianawasremovedto Brazil within 50 minutesafter an appealhad been
lodgedagainsthis removalorder. In this casethe Court considersthat the hastewith which the
removal order was executedhad the effect of rendering the available remediesineffective in
practiceand thereforeinaccessible.Thebrevity of that time lapseexcludesany possibilitythat the
court seriouslyexaminedthecircumstancesandlegal argumentsin favourof or againsta violation
of Article 8 of theConventionin theeventof the removalorder beingenforced.Thus,while States
are affordedsomediscretionas to the mannerin which they conformto their obligationsunder
Article 13 of theConvention,that discretionmustnot result,as in thepresentcase,in an applicant
being deniedaccessin practice to the minimumprocedural safeguardsneededto protect him
against arbitrary expulsion.Concerning the danger of overloading the courts and adversely
affectingthe proper administrationof justice in FrenchGuiana,the Court reiteratesthat, as with
Article 6 of theConvention,Article 13 imposeson theContractingStatestheduty to organisetheir
judicial systems in such a way that their courts can meet its requirements.

*
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http://hudoc.echr.coe.int/eng#{"appno":["17120/09"]}!!
interpr. of  ECHR
ECtHR Ap.no. 17120/09  Dhahbi v. IT 8 Apr. 2014

 Art. 6, 8 and 14*
TheECtHRruled that art. 6(1) also meansthat a national judgehasan obligation to decideon a
questionwhich requestsfor a preliminary ruling on the interpretationof Union law. Either the
national judge explicitly argueswhy such a requestis pointless(or already answered)or the
national judge requeststhe CJEU for a preliminary ruling on the issue.In this casethe Italian
Supreme Court did not answer the question at all.

*

http://hudoc.echr.coe.int/eng#{"appno":["56971/10"]}!!
violation of  ECHR
ECtHR Ap.no. 56971/10  El Ghatet v. CH 8 Nov. 2016

 Art. 8*
The applicant is an Egyptian national, who applied for asylumin Switzerlandleaving his son
behindin Egypt.Whilehis asylumapplicationwasrejected,the fatherobtaineda residencepermit
andafter havingmarrieda SwissnationalalsoSwissnationality.Thecouplehavea daughterand
eventuallydivorced.ThefatherÕsfirst requestfor family reunificationwith his sonwasacceptedin
2003but eventuallyhis sonreturnedto Egypt.ThefatherÕssecondrequestfor family reunification
in 2006 was rejected.According to the SwissFederal SupremeCourt, the applicantÕsson had
closer ties to Egyptwherehe had beencared for by his motherand grandmother.Moreover,the
father should have applied for family reunification immediately after arriving in Switzerland.
TheCourt first considersthat it wouldbeunreasonableto askthefatherto relocateto Egyptto live
togetherwith his sonthere,as this would entail a separationfrom the fatherÕsdaughterliving in
Switzerland.The son had reachedthe age of 15 when the requestfor family reunification was
lodged and there were no other major threats to his best interests in the country of origin.
Basedon thesefacts, the Court finds that no clear conclusioncan be drawn whetheror not the
applicantsÕinterestin a family reunificationoutweighedthepublic interestof the respondentState
in controlling the entry of foreigners into its territory. Nevertheless,the Court notes that the
domesticcourt have merely examinedthe best interest of the child in a brief mannerand put
forward a rather summaryreasoning.As suchthe childÕsbestinterestshavenot sufficientlybeen
placed at the centre of its balancing exercise. The Court therefore finds a violation of Art. 8.

*

http://hudoc.echr.coe.int/eng#{"appno":["22251/07"]}!!
violation of  ECHR
ECtHR Ap.no. 22251/07  G.R. v. NL 10 Jan. 2012

 Art. 8 + 13*
The applicant did not haveeffectiveaccessto the administrativeprocedureby which he might,
subjectto fulfilling the conditionsprescribedby domesticlaw, obtain a residencepermit which
would allow him to reside lawfully with his family in the Netherlands,due to the disproportion
betweenthe administrativechargein issueand the actual incomeof the applicantÕsfamily. The
Court findsthat theextremelyformalisticattitudeof theMinister Ðwhich,endorsedby theRegional
Court,alsodeprivedtheapplicantof accessto thecompetentadministrativetribunal Ðunjustifiably
hindered the applicantÕs use of an otherwise effective domestic remedy.
There has therefore been a violation of Article 8 and 13 of the Convention.

*

http://hudoc.echr.coe.int/eng#{"appno":["52166/09"]}!!
violation of  ECHR
ECtHR Ap.no. 52166/09  Hasanbasic v. CH 11 June 2013

 Art. 8*
After living in Switzerlandfor 23 yearswith a residencepermit,theapplicantdecidesto go backto
Bosnia.Soonafter,hegetsseriouslyill andwantsto getbackto his wife whostayedin Switzerland.
However,this (family reunification)requestis deniedmainly becauseof the fact that he hasbeen
on welfareand had beenfined (a total of 350 euros)and convictedfor severaloffences(a total of
17 daysimprisonment).Thecourt rules that this rejection,giventhe circumstancesof the case,is
disproportionate and a violation of article 8.

*

http://hudoc.echr.coe.int/eng#{"appno":["22341/09"]}!!
violation of  ECHR
ECtHR Ap.no. 22341/09  Hode and Abdi v. UK 6 Nov. 2012

 Art. 8 + 14*
Discrimination on the basis of date of marriage has no objective and reasonable justification.*

http://hudoc.echr.coe.int/eng#{"appno":["12738/10"]}!!
violation of  ECHR
ECtHR Ap.no. 12738/10  Jeunesse v. NL 3 Oct. 2014

 Art. 8*
Thecentral issuein this caseis whether,bearing in mind the margin of appreciationaffordedto
Statesin immigration matters,a fair balancehas beenstruck betweenthe competinginterestsat
stake,namelythepersonalinterestsof theapplicant,her husbandandtheir childrenin maintaining
their family life in theNetherlandson theonehandand,on theother, thepublic order interestsof
the respondentGovernmentin controlling immigration.In view of the particular circumstancesof
thecase,it is questionablewhethergeneralimmigrationpolicy considerationsof themselvescanbe
regarded as sufficient justification for refusing the applicant residence in the Netherlands.

*

http://hudoc.echr.coe.int/eng#{"appno":["32504/11"]}!!
violation of  ECHR
ECtHR Ap.no. 32504/11  Kaplan a.o. v. NO 24 July 2014

 Art. 8
explicit reference to the Best interests of the Child

*
*

A Turkish fatherÕsapplication for asylumis deniedin 1998. After a conviction for aggravated
burglary in 1999hegetsan expulsionorder andan indefiniteentryban.On appealthis entrybanis

*
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reducedto 5 years.Finally heis expelledin 2011.His wife andchildrenarrived in Norwayin 2003
and weregrantedcitizenshipin 2012.Giventhe youngestdaughterspecialcare needs(relatedto
chronic and seriousautism), the bond with the father and the long period of inactivity of the
immigration authorities,the Court statesthat it is not convincedin the concreteand exceptional
circumstance of the case that sufficient weight was attached to the best interests of the child.

http://hudoc.echr.coe.int/eng#{"appno":["38030/12"]}!!
interpr. of  ECHR
ECtHR Ap.no. 38030/12  Khan v. GER 23 Sep. 2016

 Art. 8*
This caseis aboutthe applicantÕs(Khan) imminentexpulsionto Pakistanafter shehad committed
manslaughterin Germanyin a stateof mentalincapacity.On 23 April 2015theCourt ruled that the
expulsionwould not give rise to a violation of Art. 8. Subsequentlythe casewas referred to the
GrandChamber.TheGrandChamberwasinformedby theGermanGovernmentthat theapplicant
would not be expelledand granteda ÔDuldungÕ.Theseassurancesmadethe Grand Chamberto
strike the application.

*

http://hudoc.echr.coe.int/eng#{"appno":["1638/03"]}!!
violation of  ECHR
ECtHR Ap.no. 1638/03  Maslov v. AU 22 Mar. 2007

 Art. 8*
In addition to the criteria set out in Boultif and †nerte the ECtHR considersthat for a settled
migrantwhohaslawfully spentall or themajor part of his or her childhoodandyouthin thehost
country very seriousreasonsare required to justify expulsion.This is all the more so wherethe
person concerned committed the offences underlying the expulsion measure as a juvenile.

*

http://hudoc.echr.coe.int/eng#{"appno":["52701/09"]}!!
violation of  ECHR
ECtHR Ap.no. 52701/09  Mugenzi v. FR 10 July 2014

 Art. 8*
TheCourt notedthe particular difficulties the applicantencounteredin their applications,namely
the excessivedelaysand lack of reasonsor explanationsgiventhroughoutthe process,despitethe
fact that he had already been through traumatic experiences.

*

http://hudoc.echr.coe.int/eng#{"appno":["41615/07"]}!!
violation of  ECHR
ECtHR Ap.no. 41615/07  Neulinger v. CH 6 July 2010

 Art. 8*
The child's best interests,from a personaldevelopmentperspective,will dependon a variety of
individual circumstances,in particular his ageandlevelof maturity,thepresenceor absenceof his
parentsandhis environmentandexperiences.For that reason,thosebestinterestsmustbeassessed
in eachindividual case.To that end they enjoy a certain margin of appreciation,which remains
subject,however,to a Europeansupervisionwherebythe Court reviewsunderthe Conventionthe
decisionsthat thoseauthoritieshavetaken in the exerciseof that power. In this casethe Court
notesthat thechild hasSwissnationalityandthat hearrived in thecountryin June2005at theage
of two.He hasbeenliving therecontinuouslyeversince.He nowgoesto schoolin Switzerlandand
speaksFrench.Eventhoughheis at an agewherehestill hasa certaincapacityfor adaptation,the
fact of being uprooted again from his habitual environmentwould probably have serious
consequencesfor him, especiallyif he returnson his own,as indicatedin themedicalreports.His
return to Israel cannot therefore be regarded as beneficial.

*

http://hudoc.echr.coe.int/eng#{"appno":["55597/09"]}!!
violation of  ECHR
ECtHR Ap.no. 55597/09  Nunez v. NO 28 June 2011

 Art. 8*
AthoughMs Nunezwasdeportedfrom Norway in 1996with a two-yearban on her re-entry into
Norway,shereturnedto Norway,got married and had two daughtersborn in 2002and 2003. It
takesuntil 2005for theNorwegianauthoritiesto revokeher permitsand to decidethat mrsNunez
shouldbe expelled.TheCourt rules that the authoritieshad not strucka fair balancebetweenthe
public interestin ensuringeffectiveimmigrationcontrol andMs NunezÕsneedto remainin Norway
in order to continue to have contact with her children.

*

http://hudoc.echr.coe.int/eng#{"appno":["34848/07"]}!!
violation of  ECHR
ECtHR Ap.no. 34848/07  OÕDonoghue v. UK 14 Dec. 2010

 Art. 12 + 14
Judgment of Fourth Section

*
*

TheUK Certificateof Approvalrequiredforeigners,exceptthosewishingto marry in theChurchof
England,to pay large feesto obtain the permissionfrom the HomeOffice to marry. The Court
found that the conditionsviolated the right to marry (Article 12 of the Convention),that it was
discriminatoryin its application (Article 14 of the Convention)and that it wasdiscriminatoryon
the ground of religion (Articles 9 and 14 of the Convention).

*

http://hudoc.echr.coe.int/eng#{"appno":["38058/09"]}!!
violation of  ECHR
ECtHR Ap.no. 38058/09  Osman v. DK 14 June 2011

 Art. 8*
TheCourt concludedthat thedenialof admissionof a 17 yearsold Somaligirl to Denmark,where
shehadlived from theageof sevenuntil theageof fifteen,violatedArticle 8. For a settledmigrant
who has lawfully spentall of the major part of his or her childhoodand youth in a hostcountry,
veryseriousreasonsare requiredto justify expulsionÕ.TheDanishGovernmenthadarguedthat the
refusalwasjustifiedbecausetheapplicanthadbeentakenout of thecountryby her father,with her
motherÕspermission,in exerciseof their rights of parentalresponsibility. TheCourt agreedÔthat

*
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theexerciseof parentalrights constitutesa fundamentalelementof family lifeÕ,but concludedthat
Ôinrespectingparental rights, the authoritiescannotignore the childÕsinterestincluding its own
right to respect for private and family lifeÕ.

http://hudoc.echr.coe.int/eng#{"appno":["76136/12"]}!!
no violation of  ECHR
ECtHR Ap.no. 76136/12  Ramadan v. MAL 21 June 2016

 Art. 8*
Mr Ramadan,originally an Egyptiancitizen,acquiredMaltesecitizenshipafter marryinga Maltese
national. It wasrevokedby the Minister of Justiceand Internal Affairs following a decisionby a
domesticcourt to annul themarriageon thegroundthat Mr RamadanÕsonly reasonto marry had
beento remain in Malta and acquire Maltesecitizenship.Meanwhile,the applicant remarried a
Russiannational.TheCourt foundthat thedecisiondeprivinghim of his citizenship,whichhadhad
a clear legal basisunder the relevantnational law and had beenaccompaniedby hearingsand
remedies consistent with procedural fairness, had not been arbitrary.

*

http://hudoc.echr.coe.int/eng#{"appno":["77063/11"]}!!
no violation of  ECHR
ECtHR Ap.no. 77063/11  Salem v. DK 1 Dec. 2016

 Art. 8*
Theapplicantis a statelessPalestinianfrom Lebanon.In 1994,havingmarrieda Danishwomanhe
is granteda residencepermit,and in 2000he is alsograntedasylum.In June2010theapplicant-
by then father of 8 children - is convictedof drug trafficking and dealing,coercionby violence,
blackmail,theft,and thepossessionof weapons.He is sentencedto five yearsimprisonment,which
decisionis upheldby the SupremeCourt in 2011 adding a life-long ban on his return. Appeals
against his expulsion are refused and at the end of 2014 he is deported to Libanon.
TheECtHRrules that althoughthe applicanthas8 children in Denmark,he hasan extensiveand
seriouscriminal record.Also,heis not well-integratedinto Danishsociety(still beingilliterate and
not being able to speak Danish).

*

http://hudoc.echr.coe.int/eng#{"appno":["12020/09"]}!!
violation of  ECHR
ECtHR Ap.no. 12020/09  Udeh v. CH 16 Apr. 2013

 Art. 8*
In 2001a Nigeriannational,wassentencedto four monthsÕimprisonmentfor possessionof a small
quantity of cocaine.In 2003 he married a Swissnational who had just given birth to their twin
daughters.By virtue of his marriage,hewasgranteda residencepermit in Switzerland.In 2006he
wassentencedto forty-two monthsÕimprisonmentin Germanyfor a drug-traffickingoffence.The
SwissOfficeof Migration refusedto renewhis residencepermit,statingthat his criminal conviction
and his familyÕsdependenceon welfare benefitswere groundsfor his expulsion.An appealwas
dismissed.In 2009 he was informedthat he had to leaveSwitzerland.In 2011 he was madethe
subjectof an order prohibiting him from enteringSwitzerlanduntil 2020.Althoughhe is divorced
in the meantimeand custodyof the children hasbeenawardedto the mother,he hasbeengiven
contactrights. Thecourt rules that deportationand exclusionorderswould preventthe immigrant
with two criminal convictionsfrom seeinghis minor children: deportation would constitutea
violation of article 8.

*

http://hudoc.echr.coe.int/eng#{"appno":["46410/99"]}!!
violation of  ECHR
ECtHR Ap.no. 46410/99  †ner v. NL 18 Oct. 2006

 Art. 8*
Theexpulsionof an alien raisesa problemwithin the contextof art. 8 ECHR if that alien hasa
family whom he has to leave behind. In Boultif (54273/00)the Court elaboratedthe relevant
criteria which it would usein order to assesswhetheran expulsionmeasurewas necessaryin a
democraticsocietyand proportionateto the legitimateaim pursued.In this judgmentthe Court
adds two additional criteria:
Ð the bestinterestsand well-beingof the children, in particular the seriousnessof the difficulties
whichanychildrenof theapplicantare likely to encounterin thecountryto which theapplicantis
to be expelled; and
Ð the solidity of social, cultural and family ties with the host country and with the country of
destination.

*

http://hudoc.echr.coe.int/eng#{"appno":["7994/14"]}!!
violation of  ECHR
ECtHR Ap.no. 7994/14  Ustinova v. RUS 8 Nov. 2016

 Art. 8*
Theapplicant,AnnaUstinova,is a nationalof Ukrainewhowasborn in 1984.Shemovedto live in
Russiaat thebeginningof 2000.In March 2013Ms Ustinovawasdeniedre-entryto Russiaafter a
visit to Ukrainewith her two children.Thisdenialwasbasedon a decisionissuedby theConsumer
ProtectionAuthority (CPA) in June2012, that, during her pregnancyin 2012,Ms Ustinovahad
tested positive for HIV and therefor her presence in Russia constituted a threat to public health.
This decisionwas challengedbut upheldby a district Court, a RegionalCourt and the Supreme
Court. Only the Constitutional Court declared this incompatible with the Russian Constitution.
Although ms Ustinova has since been able to re-enter Russiavia a border crossing with no
controls, her namehas not yet beendefinitively deletedfrom the list of undesirableindividuals
maintained by the Border Control Service.
violation of Art. 8.

*
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32016R1624
Creating a Borders and Coast Guard Agency

OJ 2016 L 251/1

Regulation 2016/1624 

2 Borders and Visas

2.1 Borders and Visas: Adopted Measures

*
Repealing: Regulation 2007/2004 and Regulation 1168/2011 (Frontex)
and Regulation 863/2007 (Rapid Interventions Teams).

*

case law sorted in chronological order

Border and Coast Guard Agency

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32006R0562
Establishing a Community Code on the rules governing the movement of persons across borders

OJ 2006 L 105/1

CJEU judgments
CJEU C-575/12 Air Baltic 4 Sep. 2014  Art. 5
CJEU C-23/12 Zakaria 17 Jan. 2013  Art. 13(3)
CJEU C-88/12 Jaoo 14 Sep. 2012  Art. 20 + 21 - deleted
CJEU C-355/10 EP v. Council 5 Sep. 2012
CJEU C-278/12 (PPU) Adil 19 July 2012  Art. 20 + 21
CJEU C-606/10 ANAFE 14 June 2012  Art. 13 + 5(4)(a)
CJEU C-430/10 Gaydarov 17 Nov. 2011
CJEU C-188/10 & C-189/10 Melki & Abdeli 22 June 2010  Art. 20 + 21
CJEU C-261/08 & C-348/08 Garcia & Cabrera 22 Oct. 2009  Art. 5, 11 + 13
CJEU pending cases
CJEU C-17/16 El Dakkak pending  Art. 4(1)
CJEU C-346/16 C. pending  Art. 20 + 21
CJEU C-9/16 A. pending  Art. 23
See further: ¤ 2.3

Regulation 562/2006 

amd by Reg. 296/2008 (OJ 2008 L 97/60)
amd by Reg. 81/2009 (OJ 2009 L 35/56): On the use of the VIS
amd by Reg. 265/2010 (OJ 2010 L 85/1): On movement of persons with a long-stay visa
amd by Reg. 610/2013 (OJ 2013 L 182/1)
amd by Reg. 1051/2013 (OJ 2013 L 295/1)

!!
!!
!!
!!
!!
!!
!!
!!
!!

!!
!!
!!

*
This Regulation is replaced by Regulation 2016/399 Borders Code (codified).*

Borders Code

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32016R0399
On the rules governing the movement of persons across borders. Codification of all previous
amendments of the (Schengen) Borders Code

OJ 2016 L 77/1

Regulation 2016/399 

amd by Reg. -/2017 (not yet): on the reinforcement of checks against relevant databases and

*
This Regulation replaces Regulation 562/2006 Borders Code*
Amendment not yet publishedNew

Borders Code (codified)

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32007D0574
Establishing European External Borders Fund

OJ 2007 L 144

Decision 574/2007 

*
This Regulation is repealed by Regulation 515/2004 (Borders Fund II)*

Borders Fund I

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32014R0515
Borders and Visa Fund

OJ 2014 L 150/143

Regulation 515/2014 

*
This Regulation repeals Decision No 574/2007 (Borders Fund I)*

Borders Fund II

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32013R1052
Establishing the European Border Surveillance System (Eurosur)

OJ 2013 L 295/11
CJEU judgments

Regulation 1052/2013 

*

EUROSUR
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CJEU C-44/14 Spain v. EP & Council 8 Sep. 2015
See further: ¤ 2.3

!!

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004R2007
Establishing External Borders Agency

OJ 2004 L 349/1

Regulation 2007/2004 

amd by Reg. 863/2007 (OJ 2007 L 199/30): Border guard teams
amd by Reg. 1168/2011 (OJ 2011 L 304/1)

*
This Regulation is replaced by Regulation 2016/1624 Border and Coast Guard Agency*

Frontex

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32006R1931
Local border traffic within enlarged EU at external borders of EU

OJ 2006 L 405/1

CJEU judgments
CJEU C-254/11 Shomodi 21 Mar. 2013  Art. 2(a) + 3(3)
See further: ¤ 2.3

Regulation 1931/2006 

amd by Reg. 1342/2011 (OJ 2011 L 347/41)

!!

*

Local Border traffic

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32014R0656
Establishing rules for the surveillance of the external sea borders in the context of operational
cooperation coordinated by Frontex

OJ 2014 L 189/93

Regulation 656/2014 

*

Maritime Surveillance

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004L0082
On the obligation of carriers to communicate passenger data

OJ 2004 L 261/24

Directive 2004/82 

*

Passenger Data

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004R2252
On standards for security features and biometrics in passports and travel documents

OJ 2004 L 385/1

CJEU judgments
CJEU C-446/12 Willems a.o. 16 Apr. 2015  Art. 4(3)
CJEU C-101/13 U. 2 Oct. 2014
CJEU C-139/13 Com. v. Belgium 13 Feb. 2014  Art. 6
CJEU C-291/12 Schwarz 17 Oct. 2013  Art. 1(2)
See further: ¤ 2.3

Regulation 2252/2004 

amd by Reg. 444/2009 (OJ 2009 L 142/1)

!!
!!
!!
!!

*

Passports

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32005H0761
On uniform short-stay visas for researchers from third countries

OJ 2005 L 289/23

Recommendation 761/2005 

*

Researchers

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32013R1053
Schengen Evaluation

OJ 2013 L 295/27

Regulation 1053/2013 

*

Schengen Evaluation

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32006R1987
Establishing second generation Schengen Information System

OJ 2006 L 381/4

Regulation 1987/2006 

*
Replacing:
Reg. 378/2004 (OJ 2004 L 64)
Reg. 871/2004 (OJ 2004 L 162/29)
Reg. 2424/2001 (OJ 2001 L 328/4)
Reg. 1988/2006 (OJ 2006 L 411/1)
Ending validity of:
Dec. 2001/886; 2005/451; 2005/728; 2006/628

*

SIS II

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32016D0268
List of competent authorities which are authorised to search directly the data contained in the second
generation Schengen information system

OJ 2016 C 268/1

Council Decision 2016/268 

*

SIS II Access

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32016D1209
On the SIRENE Manual and other implementing measures for the second generation Schengen
Information System (SIS II)

OJ 2016 L 203/35

Council Decision 2016/1209 

*

SIS II Manual

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32014D0565
Transit through Bulgaria, Croatia, Cyprus and Romania

Decision 565/2014 Transit Bulgaria a.o. countries
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OJ 2014 L 157/23*
repealing Dec. 895/2006 and Dec. 582/2008 (OJ 2008 L 161/30)*

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003R0693
Establishing a specific Facilitated Transit Document (FTD) and a Facilitated Rail Transit Document
(FRTD)

OJ 2003 L 99/8

Regulation 693/2003 

*

Transit Documents

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003R0694
Format for Facilitated Transit Documents (FTD) and Facilitated Rail Transit Documents (FRTD)

OJ 2003 L 99/15

Regulation 694/2003 

*

Transit Documents Format

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32008D0586
Transit through Switzerland and Liechtenstein

OJ 2008 L 162/27

Decision 586/2008 

*
amending Dec. 896/2006 (OJ 2006 L 167)*

Transit Switzerland

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32011D1105
On the list of travel documents which entitle the holder to cross the external borders

OJ 2011 L 287/9

Decision 1105/2011 

*

Travel Documents

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004D0512
Establishing Visa Information System (VIS)

OJ 2004 L 213/5

Decision 512/2004 

*

VIS

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32008D0633
Concerning access for consultation of the Visa Information System (VIS) by designated authorities of
Member States and Europol

OJ 2008 L 218/129

Council Decision 2008/633 

*

VIS Access

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32008R0767
Establishing Visa Information System (VIS) and the exchange of data between MS

OJ 2008 L 218/60

Regulation 767/2008 

*
Third-pillar VIS Decision (OJ 2008 L 218/129)*

VIS Data exchange

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32011R1077
Establishing an Agency to manage VIS, SIS & Eurodac

OJ 2011 L 286/1

Regulation 1077/2011 

*

VIS Management Agency

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32009R0810
Establishing a Community Code on Visas

OJ 2009 L 243/1

CJEU judgments
CJEU C-575/12 Air Baltic 4 Sep. 2014  Art. 24(1) + 34
CJEU C-84/12 Koushkaki 19 Dec. 2013  Art. 23(4) + 32(1)
CJEU C-39/12 Dang 18 June 2012  Art. 21 + 34 - deleted
CJEU C-83/12 Vo 10 Apr. 2012  Art. 21 + 34
CJEU pending cases
CJEU C-403/16 El Hassani pending  Art. 32
CJEU C-638/16 PPU X. & X. pending  Art. 25(1)(a)
See further: ¤ 2.3

Regulation 810/2009 

amd by Reg. 154/2012 (OJ 2012 L 58/3)

!!
!!
!!
!!

!!
!!

*

New

Visa Code

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:395R1683
Uniform format for visas

OJ 1995 L 164/1

Regulation 1683/95 

amd by Reg. 334/2002 (OJ 2002 L 53/7)
amd by Reg. 856/2008 (OJ 2008 L 235/1)

*

Visa Format

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32001R0539
Listing the third countries whose nationals must be in possession of visas

OJ 2001 L 81/1

Regulation 539/2001 

amd by Reg. 2414/2001 (OJ 2001 L 327/1): Moving Romania to Ôwhite listÕ
amd by Reg. 453/2003 (OJ 2003 L 69/10): Moving Ecuador to Ôblack listÕ
amd by Reg. 851/2005 (OJ 2005 L 141/3): On reciprocity for visas

*
Georgia added and on safeguard clauseNew

Visa List
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CJEU judgments
CJEU C-88/14 Com. v. EP 16 July 2015
See further: ¤ 2.3

amd by Reg. 1932/2006 (OJ 2006 L 405/23)
amd by Reg. 1244/2009 (OJ 2009 L 336/1): Lifting visa req. for Macedonia, Montenegro and
amd by Reg. 1091/2010 (OJ 2010 L 329/1): Lifting visa req. for Albania and Bosnia
amd by Reg. 1211/2010 (OJ 2010 L 339/6): Lifting visa req. for Taiwan
amd by Reg. 1289/2013 (OJ 2013 L 347/74)
amd by Reg. 259/2014 (OJ 2014 L 105/9): Lifting visa req. for Moldova
amd by Reg. 509/2014 (OJ 2014 L 149/67): Lifting visa req. for Colombia, Dominica, Grenada,
amd by Reg. 509/2014 (OJ 2014 L 149/67): and Kiribati, Marshall Islands, Micronesia, Nauru,
amd by Reg. 509/2014 (OJ 2014 L 149/67): and Palau, Peru, Saint Lucia, Saint Vincent & GrÕs,
amd by Reg. 509/2014 (OJ 2014 L 149/67): and Samoa, Solomon Islands, Timor-Leste, Tonga,
amd by Reg. 509/2014 (OJ 2014 L 149/67): and Trinidad and Tobago, Tuvalu, the UA Emirate,
amd by Reg. 509/2014 (OJ 2014 L 149/67): and Vanuatu.
amd by Reg. 372/2017 (OJ 2017 L 61/7): Lifting visa req. for Georgia
amd by Reg. -/2017 (not yet published): On Safeguard Clause (COM (2016) 290)

!!

New
New

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32002R0333
Uniform format for forms for affixing the visa

OJ 2002 L 53/4

Regulation 333/2002 

*

Visa Stickers

UK opt in

http://echr.coe.int/Pages/home.aspx?p=basictexts&c=#n1359128122487_pointer

European Convention for the Protection of Human Rights and Fundamental Freedoms and its
Protocols

ETS 005 (4 November 1950)
ECtHR Judgments
ECtHR Ap.no. 19356/07 Shioshvili a.o.  20 Dec. 2016  Art. 3 + 13
ECtHR Ap.no. 53608/11 B.M.  19 Dec. 2013  Art. 3 + 13
ECtHR Ap.no. 55352/12 Aden Ahmed  23 July 2013  Art. 3 + 5
ECtHR Ap.no. 11463/09 Samaras  28 Feb. 2012  Art. 3
ECtHR Ap.no. 27765/09 Hirsi  21 Feb. 2012  Art. 3 + 13
See further: ¤ 2.3

impl. date 31-08-1954

!!
!!
!!
!!
!!

*

ECHR Anti-torture

Art. 3 Prohibition of Torture, Degrading Treatment

New

Establishing an Entry/Exit System (EES) to register entry and exit data of third country nationals
crossing the external borders

COM (2013) 95, 27 Feb. 2013

Regulation 

2.2 Borders and Visas: Proposed Measures

*
Revised (COM (2016) 194, 6 April 2016)*
agreed in Council, Feb 2017New

EES

On the use of the EES - amending Borders Code
COM (2013) 96, 27 Feb. 2013

Regulation amending Regulation 562/2006 

*
Revised (COM (2016) 196, 6 April 2016)*
agreed in Council, Feb 2017New

EES usage

Establishing a European Travel Information and Authorisation System
Com (2016) 731, 16 Nov 2016

Regulation 

*
Amending Regulations 515/2014, 2016/399, 2016/794 and 2016/1624.*

ETIAS

On the use of SIS for the return of illegally staying third-country nationals
Com (2016) 881

Regulation 

*

New SIS II usage on returns

On the replacement of SIS II
Com (2016) 881

Regulation 

*

New SIS III
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Setting out a Recommendation for prolonging temporary internal border control in exceptional
circumstances putting the overall functioning of the Schengen area at risk

Com (2016) 711

Council Decision 

*

Temporary Internal Border Control

Establishing Touring Visa
Com (2014) 163

Regulation amending Regulation 562/2006 

*
amending:  Regulation 562/2006 (Borders Code)
and Regulation 767/2008 (VIS)

*

negotiations stalledNew

Touring Visa

Establishing a Registered Traveller Programme (RTP)
COM (2013) 97, 27 Feb. 2013

Regulation 

*
Withdrawn

Travellers

Recast of the Visa Code
Com (2014) 164

Regulation amending Regulation 810/2009 

*
negotiations stalledNew

Visa Code II

Visa List amendment
COM (2016) 277, 4 May 2016

Regulation amending Regulation 539/2001 

*

Visa waiver Kosovo

Visa List amendment
COM (2016) 279, 4 May 2016

Regulation amending Regulation 539/2001 

*

Visa waiver Turkey

Visa List amendment
COM (2016) 236, 20 April 2016

Regulation amending Regulation 539/2001 

*
agreed in Council

Visa waiver Ukraine

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-278/12

2.3 Borders and Visas: Jurisprudence

!!

2.3.1 CJEU Judgments on Borders and Visas

interpr. of  Reg. 562/2006  Borders Code
CJEU C-278/12 (PPU)  Adil 19 July 2012

 Art. 20 + 21*
TheSchengenBordersCodemustbeinterpretedasnot precludingnationallegislation,suchasthat
at issuein the main proceedings,which enablesofficials responsiblefor border surveillanceand
the monitoringof foreign nationalsto carry out checks,in a geographicarea 20 kilometresfrom
theland borderbetweena MSandtheStatepartiesto theCISA,with a viewto establishingwhether
the personsstoppedsatisfythe requirementsfor lawful residenceapplicablein the MS concerned,
whenthosechecksare basedon generalinformationandexperienceregardingtheillegal residence
of personsat the placeswherethe checksare to be made,whentheymayalso be carried out to a
limited extent in order to obtain such general information and experience-baseddata in that
regard,andwhenthecarrying out of thosechecksis subjectto certainlimitationsconcerning,inter
alia, their intensity and frequency.

*

case law sorted in alphabetical order

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-575/12!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-575/12  Air Baltic 4 Sep. 2014

 Art. 5*
TheBordersCodeprecludesnational legislation,whichmakestheentryof TCNsto theterritory of
the MS concernedsubjectto the conditionthat, at the border check,the valid visa presentedmust
necessarily be affixed to a valid travel document.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-575/12!!
interpr. of  Reg. 810/2009  Visa Code
CJEU C-575/12  Air Baltic 4 Sep. 2014

 Art. 24(1) + 34*
The cancellationof a travel documentby an authority of a third country doesnot meanthat the
uniform visa affixed to that document is automatically invalidated.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-606/10!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-606/10  ANAFE 14 June 2012

 Art. 13 + 5(4)(a)*
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annulment of national legislation on visa*
Article 5(4)(a) mustbe interpretedas meaningthat a MS which issuesto a TCN a re-entry visa
within the meaningof that provisioncannotlimit entry into the Schengenarea solely to pointsof
entry to its national territory.
The principles of legal certainty and protection of legitimate expectationsdid not require the
provisionof transitionalmeasuresfor thebenefitof TCNswhohad left the territory of a MSwhen
theywereholdersof temporaryresidencepermitsissuedpendingexaminationof a first application
for a residencepermitor an applicationfor asylumandwantedto return to that territory (after the
entry into force of this Regulation)

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-241/05!!
interpr. of  Schengen Agreement
CJEU C-241/05  Bot 4 Oct. 2006

 Art. 20(1)
on the conditions of movement of third-country nationals not subject to a visa requirement; on the
meaning of Ôfirst entryÕ and successive stays

*
*

This provisionallows TCNsnot subjectto a visa requirementto stay in the SchengenArea for a
maximumperiod of three monthsduring successiveperiodsof six months,providedthat eachof
those periods commences with a Ôfirst entryÕ.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-139/13!!
violation of  Reg. 2252/2004  Passports
CJEU C-139/13  Com. v. Belgium 13 Feb. 2014

 Art. 6*
Failure to implementbiometric passportscontaining digital fingerprints within the prescribed
periods.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-257/01!!
validity of  Visa Applications
CJEU C-257/01  Com. v. Council 18 Jan. 2005

challenge to Regs. 789/2001 and 790/2001
upholding validity of Regs.

*
*
*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-88/14!!
validity of  Reg. 539/2001  Visa List
CJEU C-88/14  Com. v. EP 16 July 2015

*
The Commissionhad requestedan annullmentof an amendmentof the visa list by Regulation
1289/2013. The Court dismisses the action.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-39/12!!
interpr. of  Reg. 810/2009  Visa Code
CJEU C-39/12  Dang 18 June 2012

 Art. 21 + 34 - deleted*
Whetherpenaltiescanbeappliedin thecaseof foreignnationalsin possessionof a visawhichwas
obtainedby deceptionfrom a competentauthority of anotherMemberStatebut hasnot yet been
annulled pursuant to the regulation.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-355/10!!
violation of  Reg. 562/2006  Borders Code
CJEU C-355/10  EP v. Council 5 Sep. 2012

annulment of measure supplementing Borders Code
*
*

The CJEU decidedto annul Council Decision 2010/252of 26 April 2010 supplementingthe
BordersCodeas regardsthesurveillanceof theseaexternalbordersin thecontextof operational
cooperationcoordinatedby theEuropeanAgencyfor theManagementof OperationalCooperation
at theExternalBordersof theMemberStatesof theEuropeanUnion. Accordingto theCourt, this
decisioncontainsessentialelementsof the surveillanceof the seaexternalbordersof the Member
Stateswhichgo beyondthescopeof theadditionalmeasureswithin themeaningof Art. 12(5)of the
BordersCode.As only the EuropeanUnion legislaturewasentitledto adoptsucha decision,this
couldnot havebeendecidedby comitology.FurthermoretheCourt ruled that theeffectsof decision
2010/252 maintain until the entry into force of new rules within a reasonable time.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-261/08 & C-348/08!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-261/08 & C-348/08  Garcia & Cabrera 22 Oct. 2009

 Art. 5, 11 + 13
Member States are not obliged to expel a third-country national who is unlawfully present on the
territory of a Member State because the conditions of duration of stay are not or no longer fulfilled

*
*

Wherea TCNis unlawfullypresenton theterritory of a MSbecauseheor shedoesnot fulfil, or no
longer fulfils, theconditionsof durationof stayapplicablethere,that MS is not obligedto adopta
decision to expel that person.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-430/10!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-430/10  Gaydarov 17 Nov. 2011

*
Reg.doesnot precludenationallegislationthat permitstherestrictionof theright of a nationalof a
MS to travel to anotherMS in particular on the groundthat he hasbeenconvictedof a criminal
offenceof narcotic drug trafficking in anotherState,providedthat (i) the personalconductof that
national constitutesa genuine, present and sufficiently serious threat affecting one of the
fundamentalinterestsof society,(ii) the restrictivemeasureenvisagedis appropriateto ensurethe
achievementof the objectiveit pursuesand doesnot go beyondwhat is necessaryto attain it and
(iii) that measureis subjectto effectivejudicial reviewpermittinga determinationof its legality as

*
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regards matters of fact and law in the light of the requirements of European Union law.

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-88/12!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-88/12  Jaoo 14 Sep. 2012

 Art. 20 + 21 - deleted*
On statutoryprovisionauthorising,in thecontextof counteringillegal residenceafter bordershave
beencrossed,policechecksin theareabetweentheland borderof theNetherlandswith Belgiumor
Germany and a line situated within 20 kilometres of that border

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-84/12!!
interpr. of  Reg. 810/2009  Visa Code
CJEU C-84/12  Koushkaki 19 Dec. 2013

 Art. 23(4) + 32(1)*
Art. 23(4),32(1)and35(6)mustbe interpretedasmeaningthat thecompetentauthoritiesof a MS
cannotrefusea visa to an applicantunlessoneof the groundsfor refusalof a visa listed in those
provisions can be applied to that applicant. In the examinationsof those conditions and the
relevantfacts,authoritieshavea wide discretion.Theobligation to issuea uniform visa is subject
to theconditionthat thereis no reasonabledoubtthat theapplicantintendsto leavetheterritory of
the Member States before the expiry of the visa applied for.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-139/08!!
interpr. of  Dec. 896/2006  Transit Switzerland
CJEU C-139/08  Kqiku 2 Apr. 2009

 Art. 1 + 2
on transit visa legislation for third-country nationals subject to a visa requirement

*
*

Residencepermitsissuedby the SwissConfederationor the Principality of Liechtensteinto TCNs
subject to a visa requirement, are considered to be equivalent to a transit visa only.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-188/10 & C-189/10!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-188/10 & C-189/10  Melki & Abdeli 22 June 2010

 Art. 20 + 21
consistency of national law and European Union law, abolition of border control and the area of 20
kilometres from the land border

*
*

The French Ôstopand searchÕlaw, which allowed for controls behind the internal border, is in
violation of article 20 and21 of theBorderscode,dueto thelack of requirementof Òbehaviourand
of specificcircumstancesgiving rise to a risk of breachof public orderÓ. Accordingto theCourt,
controls may not have an effect equivalent to border checks.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-291/12!!
interpr. of  Reg. 2252/2004  Passports
CJEU C-291/12  Schwarz 17 Oct. 2013

 Art. 1(2)*
Althoughthetakingandstoringof fingerprintsin passportsconstitutesan infringementof therights
to respectfor private life and the protection of personaldata, such measuresare nonetheless
justified for the purpose of preventing any fraudulent use of passports.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-254/11!!
interpr. of  Reg. 1931/2006  Local Border traffic
CJEU C-254/11  Shomodi 21 Mar. 2013

 Art. 2(a) + 3(3)*
Theholderof a local border traffic permitmustbeableto movefreelywithin theborderareafor a
period of threemonthsif his stay is uninterruptedand to havea newright to a three-monthstay
eachtimethat his stayis interrupted.Thereis suchan interruptionof stayuponthecrossingof the
border irrespective of the frequency of such crossings, even if they occur several times daily.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-44/14!!
non-transp. of  Reg. 1052/2013  EUROSUR
CJEU C-44/14  Spain v. EP & Council 8 Sep. 2015

*
Limitedformsof cooperationdo not constitutea form of takingpart within themeaningof Article 4
of the SchengenProtocol.Consequently,Article 19 of the EurosurRegulationcannotbe regarded
asgiving theMemberStatestheoptionof concludingagreementswhichallow Irelandor theUnited
Kingdomto takepart in theprovisionsin forceof theSchengenacquisin theareaof thecrossingof
the external borders.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-101/13!!
interpr. of  Reg. 2252/2004  Passports
CJEU C-101/13  U. 2 Oct. 2014

*
Aboutthe recordingandspellingof names,surnamesand family namesin passports.Wherea MS
whose law provides that a personÕsname compriseshis forenamesand surname chooses
neverthelessto include (also) the birth name of the passportholder in the machinereadable
personaldata pageof the passport,that Stateis required to stateclearly in the caption of those
fields that the birth name is entered there.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-77/05 & C-137/05!! CJEU C-77/05 & C-137/05  UK v. Council 18 Dec. 2007
validity of Border Agency Regulation and Passport Regulation
judgment against UK

*
*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-482/08!! CJEU C-482/08  UK v. Council 26 Oct. 2010
annulment of decision on police access to VIS, due to UK non-participation
judgment against UK

*
*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-83/12!! CJEU C-83/12  Vo 10 Apr. 2012
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interpr. of  Reg. 810/2009  Visa Code  Art. 21 + 34*
First substantivedecisionon VisaCode.TheCourt rules that theVisaCodedoesnot precludethat
national legislationof oneMS penalisesmigration-relatedidentity fraud with genuinevisa issued
by another MS.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-446/12!!
interpr. of  Reg. 2252/2004  Passports
CJEU C-446/12  Willems a.o. 16 Apr. 2015

 Art. 4(3)*
Article 4(3) doesnot require the MemberStatesto guarantee,in their legislation, that biometric
data collectedand storedin accordancewith that regulationwill not be collected,processedand
usedfor purposesotherthantheissueof thepassportor travel document,sincethat is not a matter
which falls within the scope of that regulation.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-23/12!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-23/12  Zakaria 17 Jan. 2013

 Art. 13(3)*
MSs are obliged to establish a means of obtaining redress only against decisions to refuse entry.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-9/16!!

2.3.2 CJEU pending cases on Borders and Visas

interpr. of  Reg. 562/2006  Borders Code
CJEU C-9/16  A.

 Art. 23*
On border control on the internal borderswithout a formal temporaryreintroductionof border
control according to art. 23 and 24 SBC.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-346/16!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-346/16  C.

 Art. 20 + 21*
On the questionwhetherthe BordersCodeprecludesnational legislationwhich grants the police
authorities of the MemberState in questionthe power to search,within an area of up to 30
kilometresfrom the land border of that MemberStatewith the Statesparty to the Convention
implementingthe SchengenAgreementof 14 June1985 (Conventionimplementingthe Schengen
Agreement),for an article, irrespectiveof the behaviourof the personcarrying this article and of
specificcircumstances,with a viewto impedingor stoppingunlawfulentry into theterritory of that
MemberStateor to preventingcertain criminal actsdirectedagainstthe securityor protectionof
the border or committedin connectionwith the crossingof the border, in the absenceof any
temporaryreintroductionof border controlsat the relevantinternal border pursuantto Article 23
et seq. of the Schengen Borders Code?

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-17/16!!
interpr. of  Reg. 562/2006  Borders Code
CJEU C-17/16  El Dakkak

 Art. 4(1)
AG: 21 dec. 2016

*
*

On the questionwhethera TCN hascrossedan externalborder of the Union if this TCN is in the
(international) transitzone of an airport.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-403/16!!
interpr. of  Reg. 810/2009  Visa Code
CJEU C-403/16  El Hassani

 Art. 32*
On the question whether a MS has to guarantee an effective remedy.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-638/16 PPU!!
interpr. of  Reg. 810/2009  Visa Code
CJEU C-638/16 PPU  X. & X.

 Art. 25(1)(a)
AG: 7 Feb 2017

*
*

The Belgian AliensTribunal has referred on 8 December2016 urgent questionsto the Court of
Justicein the caseof the Syrianfamily waiting for the deliveryby Belgiumof a limited territorial
visa in Alepposincemonths.TheTribunal wantsto knowif the "international obligations"under
article 25 of the Visa Codeconcernall the CharterÕsrights and in particular article 4 and 18, as
well as obligations under the ECHR and the Geneva Convention.
If this questionis confirmedby the Court, the Tribunal askswhetherarticle 25(1)(a)of the Visa
Codemustbe interpretedin theway that, withoutprejudiceto theevaluationof thecircumstances
of thecase,a MemberStatehasto grant a visa in caseof a risk that article 4 or 18 of theCharter
or another international obligation is or will be violated.
According to AdvocateGeneral Mengozzi,MembersStatesmust issuea visa on humanitarian
groundswhere substantialgroundshave beenshown for believing that a refusal would place
persons seeking international protection at risk of torture or inhuman or degrading treatment.

*

New

http://hudoc.echr.coe.int/eng#{"appno":["55352/12"]}!!

2.3.3 ECtHR Judgments on Borders and Visas

ECtHR Ap.no. 55352/12  Aden Ahmed v. MAL 23 July 2013
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violation of  ECHR  Art. 3 + 5*
The case concerns a migrant who had entered Malta in an irregular manner by boat. The ECtHR
found a violation of art. 5(1), mainly due to the failure of the Maltese authorities to pursue
deportation or to do so with due diligence, and of art. 5(4) due to absence of an effective and
speedy domestic remedy to challenge the lawfulness of their detention.
Also, the ECtHR requested the Maltese authorities (Art. 46) to establish a mechanism allowing a
determination of the lawfulness of immigration detention within a reasonable time-limit.
In this case the Court for the first time found Malta in violation of art. 3 because of the immigration
detention conditions. Those conditions in which the applicant had been living for 14½ months were,
taken as a whole, amounted to degrading treatment.

*

http://hudoc.echr.coe.int/eng#{"appno":["53608/11"]}!!
violation of  ECHR
ECtHR Ap.no. 53608/11  B.M. v. GR 19 Dec. 2013

 Art. 3 + 13*
The applicant was an Iranian journalist who alleged to have been arrested and tortured due to his
involvement in protests against the government. After his arrival in Greece a decision had been
taken to return him to Turkey, and he had been held in custody in a police station and in various
detention centres. His application for asylum was first not registered by the Greek authorities, and
later they dismissed the application.
The application mainly concerned the conditions of detention, in particular overcrowding,
unhygienic conditions, lack of external contact, and lack of access to telephone, translators and any
kind of information. Referring to its previous case law, the ECtHR held these conditions to be in
violation of Art. 3.
As there had been no effective domestic remedy against that situation, Art. 13 in combination with
art. 3 had also been violated.

*

http://hudoc.echr.coe.int/eng#{"appno":["27765/09"]}!!
violation of  ECHR
ECtHR Ap.no. 27765/09  Hirsi v. IT 21 Feb. 2012

 Art. 3 + 13*
The Court concluded that the decision of the Italian authorities to send TCNs - who were
intercepted outside the territorial waters of Italy - back to Libya, had exposed them to the risk of ill-
treatment there, as well as to the risk of ill-treatment if they were sent back to their countries of
origin (Somalia and Eritrea). For the first time the Court applied Article 4 of Protocol no. 4
(prohibition of collective expulsion) in the circumstance of aliens who were not physically present
on the territory of the State, but in the high seas. Italy was also held responsible for exposing the
aliens to a treatment in violation with Article 3 ECHR, as it transferred them to Libya 'in full
knowledge of the facts' and circumstances in Libya. The Court also concluded that they had had no
effective remedy in Italy against the alleged violations (Art. 13).

*

http://hudoc.echr.coe.int/eng#{"appno":["11463/09"]}!!
violation of  ECHR
ECtHR Ap.no. 11463/09  Samaras v. GR 28 Feb. 2012

 Art. 3*
The conditions of detention of the applicants – one Somali and twelve Greek nationals – at
Ioannina prison were held to constitute degrading treatment in violation of ECHR art. 3.

*

http://hudoc.echr.coe.int/eng#{"appno":["19356/07"]}!!
violation of  ECHR
ECtHR Ap.no. 19356/07  Shioshvili a.o. v. RUS 20 Dec. 2016

 Art. 3 + 13*
Applicant with Georgian nationality, is expelled from Russia with her four children after living
there for 8 years and being eight months pregnant. While leaving Russia they are taken off a train
and forced to walk to the border. A few weeks later she gives birth to a dead child. Violation (also)
of article 2 and 4 Protocol nr. 4.

*

New
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http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32001L0051
Obligation of carriers to return TCNs when entry is refused

OJ 2001 L 187/45

Directive 2001/51 

impl. date 11-02-2003

3 Irregular Migration

3.1 Irregular Migration: Adopted Measures

*

case law sorted in chronological order

Carrier sanctions

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32005D0267
Establishing a secure web-based Information and Coordination Network for MSÕ Migration
Management Services

OJ 2005 L 83/48

Decision 267/2005 

*

Early Warning System

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32009L0052
Minimum standards on sanctions and measures against employers of illegally staying TCNs

OJ 2009 L 168/24

Directive 2009/52 

impl. date 20-07-2011*

Employers Sanctions

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003L0110
Assistance with transit for expulsion by air

OJ 2003 L 321/26

Directive 2003/110 

*

Expulsion by Air

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004D0191
On the compensation of the financial imbalances resulting from the mutual recognition of decisions on
the expulsion of TCNs

OJ 2004 L 60/55

Decision 191/2004 

*

Expulsion Costs

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32001L0040
Mutual recognition of expulsion decisions of TCNs

OJ 2001 L 149/34
CJEU judgments
CJEU C-456/14 Orrego Arias 3 Sep. 2015  Art. 3(1)(a) - inadmissable
See further: ¤ 3.3

Directive 2001/40 

impl. date 2-10-2002

!!

*

Expulsion Decisions

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004D0573
On the organisation of joint flights for removals from the territory of two or more MSs, of TCNs

OJ 2004 L 261/28

Decision 573/2004 

*

Expulsion Joint Flights

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32003?
Transit via land for expulsion

Conclusion 2003/? Expulsion via Land

adopted 22 Dec. 2003 by Council*

Expulsion via Land

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:320020090
Facilitation of unauthorised entry, transit and residence

OJ 2002 L 328

Directive & Framework Decision 2002/90 

*

Illegal Entry

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004R0377
On the creation of an immigration liaison officers network

OJ 2004 L 64/1

Regulation 377/2004 

amd by Reg 493/2011 (OJ 2011 L 141/13)
*

Immigration Liaison Officers

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32008L0115
On common standards and procedures in MSs for returning illegally staying TCNs

OJ 2008 L 348/98
CJEU judgments
CJEU C-47/15 Affum 7 June 2016  Art. 2(1) + 3(2)
CJEU C-290/14 Celaj 1 Oct. 2015
CJEU C-554/13 Zh. & O. 11 June 2015  Art. 7(4)
CJEU C-390/14 Mehrabipari 5 June 2015  Art. 15 + 16 - deleted
CJEU C-38/14 Zaizoune 23 Apr. 2015  Art. 4(2) + 6(1)

Directive 2008/115 

impl. date 24-12-2010

!!
!!
!!
!!
!!

*

Return Directive
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CJEU C-562/13 Abdida 18 Dec. 2014  Art. 5+13
CJEU C-249/13 Boudjlida 11 Dec. 2014
CJEU C-166/13 Mukarubega 5 Nov. 2014  Art. 3 + 7
CJEU C-473/13 & C-514/13 Bero & Bouzalmate 17 July 2014  Art. 16(1)
CJEU C-474/13 Pham 17 July 2014  Art. 16(1)
CJEU C-189/13 Da Silva 3 July 2014  inadmissable
CJEU C-146/14 (PPU) Mahdi 5 June 2014  Art. 15
CJEU C-297/12 Filev & Osmani 19 Sep. 2013  Art. 2(2)(b) + 11
CJEU C-383/13 (PPU) G. & R. 10 Sep. 2013  Art. 15(2) + 6
CJEU C-534/11 Arslan 30 May 2013  Art. 2(1)
CJEU C-522/11 Mbaye 21 Mar. 2013  Art. 2(2)(b) + 7(4)
CJEU C-51/12 Zhu 16 Feb. 2013  Art. 2-8, 15 + 16 - deleted
CJEU C-430/11 Sagor 6 Dec. 2012  Art. 2, 15 + 16
CJEU C-73/12 Ettaghi 4 July 2012  Art. 2-8, 15 + 16 - deleted
CJEU C-329/11 Achughbabian 6 Dec. 2011
CJEU C-61/11 (PPU) El Dridi 28 Apr. 2011  Art. 15 + 16
CJEU C-357/09 (PPU) Kadzoev 30 Nov. 2009  Art. 15(4), (5) + (6)
CJEU pending cases
CJEU C-181/16 Gnandi pending  Art. 5
CJEU C-184/16 Petrea pending  Art. 6(1)
CJEU C-199/16 Nianga pending  Art. 5
CJEU C-225/16 Ouhrami pending  Art. 11(2)
CJEU C-82/16 K. pending  Art. 5, 11 + 13
See further: ¤ 3.3

!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!

!!
!!
!!
!!
!!

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32007D0575
Establishing the European Return Fund as part of the General Programme Solidarity and Management
of Migration Flows

OJ 2007 L 144

Decision 575/2007 

*

Return Programme

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32011L0036
On preventing and combating trafficking in human beings and protecting its victims

OJ 2011 L 101/1 (Mar. 2011)

Directive 2011/36 

impl. date 6-04-2013*
Replacing Framework Decision 2002/629 (OJ 2002 L 203/1)*

Trafficking Persons

UK opt in

http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32004L0081
Residence permits for TCNs who are victims of trafficking

OJ 2004 L 261/19
CJEU judgments
CJEU C-266/08 Comm. v. Spain 14 May 2009
See further: ¤ 3.3

Directive 2004/81 

!!

*

Trafficking Victims

http://echr.coe.int/Pages/home.aspx?p=basictexts&c=#n1359128122487_pointer

European Convention for the Protection of Human Rights and Fundamental Freedoms and its
Protocols

ETS 005 (4 November 1950)
ECtHR Judgments
ECtHR Ap.no. 55352/12 Aden Ahmed  23 July 2013  Art. 3 + 5
ECtHR Ap.no. 3342/11 Richmond Yaw  6 Oct. 2016  Art. 5
ECtHR Ap.no. 53709/11 A.F.  13 June 2013  Art. 5
ECtHR Ap.no. 13058/11 Abdelhakim  23 Oct. 2012  Art. 5
ECtHR Ap.no. 13457/11 Ali Said  23 Oct. 2012  Art. 5
ECtHR Ap.no. 50520/09 Ahmade  25 Sep. 2012  Art. 5
ECtHR Ap.no. 14902/10 Mahmundi  31 July 2012  Art. 5
ECtHR Ap.no. 27765/09 Hirsi  21 Feb. 2012  Prot. 4 Art. 4
ECtHR Ap.no. 10816/10 Lokpo & TourŽ  20 Sep. 2011  Art. 5
See further: ¤ 3.3

impl. date 31-08-1954

!!
!!
!!
!!
!!
!!
!!
!!
!!

*

ECHR Detention - Collective Expulsion

Art. 5 Detention
Prot. 4 Art. 4 Collective Expulsion
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3.2 Irregular Migration: Proposed Measures

Nothing to report*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-562/13

3.3 Irregular Migration: Jurisprudence

!!

3.3.1 CJEU Judgments on Irregular Migration

interpr. of  Dir. 2008/115  Return Directive
CJEU C-562/13  Abdida 18 Dec. 2014

 Art. 5+13*
Although the Belgium court had asked a preliminary ruling on the interpretation of the
QualificationDir., theCJEUre-interpretedthequestionof an issueof Art. 5 and13 of theReturns
Directive.
Thesearticles are to be interpretedas precludingnational legislationwhich: (1) doesnot endow
with suspensiveeffectan appealagainsta decisionorderinga third countrynationalsufferingfrom
a seriousillness to leavethe territory of a MemberState,wherethe enforcementof that decision
mayexposethat third countrynational to a seriousrisk of graveand irreversibledeteriorationin
his stateof health,and (2) doesnot makeprovision, in so far as possible,for the basicneedsof
sucha third countrynationalto bemet,in order to ensurethat that personmayin fact avail himself
of emergencyhealthcareandessentialtreatmentof illnessduring theperiodin whichthat Member
Stateis required to postponeremovalof the third country national following the lodging of the
appeal.

*

case law sorted in alphabetical order

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-329/11!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-329/11  Achughbabian 6 Dec. 2011

*
The directive precludesnational legislation permitting the imprisonmentof an illegally staying
third-countrynational who hasnot (yet) beensubjectto the coercivemeasuresprovidedfor in the
directiveand hasnot, if detainedwith a view to be returned,reachedthe expiry of the maximum
durationof that detention.Thedirectivedoesnot precludepenalsanctionsbeingimposedafter full
application of the return procedure established by that directive.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-47/15!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-47/15  Affum 7 June 2016

 Art. 2(1) + 3(2)*
Art. 2(1) and3(2) mustbeinterpretedasmeaningthat a TCNis stayingillegally on theterritory of
a MSandthereforefalls within thescopeof that directivewhen,withoutfulfilling theconditionsfor
entry,stayor residence,hepassesin transit throughthat MSasa passengeron a busfrom another
MS forming part of the Schengen area and bound for a third MS outside that area.
Also, the Directive mustbe interpretedas precludinglegislationof a MS which permitsa TCN in
respectof whomthereturn procedureestablishedby thedirectivehasnot yetbeencompletedto be
imprisoned merely on account of illegal entry across an internal border, resulting in an illegal stay.
That interpretationalso applieswherethe national concernedmaybe takenbackby anotherMS
pursuant to an agreement or arrangement within the meaning of Art. 6(3).

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-534/11!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-534/11  Arslan 30 May 2013

 Art. 2(1)*
TheReturnDIr. doesnot apply during the period from the makingof the (asylum)application to
the adoptionof the decisionat first instanceon that applicationor, as the casemaybe, until the
outcome of any action brought against that decision is known.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-473/13 & C-514/13!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-473/13 & C-514/13  Bero & Bouzalmate 17 July 2014

 Art. 16(1)*
As a rule, a MS is required to detain illegally staying TCNs for the purposeof removal in a
specialiseddetentionfacility of that Stateevenif the MS hasa federalstructureand the federated
statecompetentto decideuponandcarry out suchdetentionundernational law doesnot havesuch
a detention facility.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-249/13!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-249/13  Boudjlida 11 Dec. 2014

*
Theright to be heardin all proceedings(in particular, Art 6), mustbe interpretedas extendingto
the right of an illegally stayingthird-countrynational to express,beforethe adoptionof a return
decisionconcerninghim, his point of viewon the legality of his stay,on thepossibleapplicationof

*
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Art 5 and 6(2) to (5) and on the detailed arrangements for his return.

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-290/14!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-290/14  Celaj 1 Oct. 2015

*
The Directive must be interpreted as not, in principle, precluding legislation of a MS which
providesfor the impositionof a prisonsentenceon an illegally stayingthird-countrynationalwho,
after havingbeenreturnedto his countryof origin in the contextof an earlier return procedure,
unlawfullyre-enterstheterritory of that Statein breachof an entryban,at leastin casesof re-entry
in breach of an entry ban.
See also: http://eulawanalysis.blogspot.nl/2015/10/the-cjeus-ruling-in-celaj-criminal.html

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-266/08!!
non-transp. of  Dir. 2004/81  Trafficking Victims
CJEU C-266/08  Comm. v. Spain 14 May 2009

*
On the status of victims of trafficking and smuggling*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-189/13!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-189/13  Da Silva 3 July 2014

 inadmissable*
On thepermissibilityof national legislationimposinga custodialsentencefor theoffenceof illegal
entry prior to the institution of deportation proceedings.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-61/11!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-61/11 (PPU)  El Dridi 28 Apr. 2011

 Art. 15 + 16*
TheReturnDirectiveprecludesthat a MemberStatehaslegislationwhich providesfor a sentence
of imprisonmentto be imposedon an illegally stayingTCN on the sole ground that he remains,
without valid grounds,on the territory of that State,contrary to an order to leavethat territory
within a given period.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-73/12!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-73/12  Ettaghi 4 July 2012

 Art. 2-8, 15 + 16 - deleted*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-297/12!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-297/12  Filev & Osmani 19 Sep. 2013

 Art. 2(2)(b) + 11*
Directive mustbe interpretedas precludinga MS from providing that an expulsionor removal
order which predatesby five yearsor more the period betweenthe date on which that directive
shouldhavebeenimplementedand the date on which it was implemented,may subsequentlybe
usedas a basisfor criminal proceedings,wherethat order wasbasedon a criminal law sanction
(within the meaningof Article 2(2)(b)) and wherethat MS exercisedthe discretionprovidedfor
under that provision.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-383/13!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-383/13 (PPU)  G. & R. 10 Sep. 2013

 Art. 15(2) + 6*
If theextensionof a detentionmeasurehasbeendecidedin an administrativeprocedurein breach
of theright to beheard,thenationalcourt responsiblefor assessingthelawfulnessof that extension
decisionmayorder the lifting of thedetentionmeasureonly if it considers,in the light of all of the
factual and legal circumstancesof eachcase,that the infringementat issueactually deprivedthe
party relying thereonof thepossibilityof arguinghis defencebetter,to theextentthat theoutcome
of that administrative procedure could have been different.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-357/09!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-357/09 (PPU)  Kadzoev 30 Nov. 2009

 Art. 15(4), (5) + (6)*
The maximumduration of detentionmust include a period of detentioncompletedin connection
with a removalprocedurecommencedbeforethe rules in the directivebecomeapplicable.Only a
real prospectthat removalcanbecarried out successfully,havingregard to theperiodslaid down
in Article 15(5)and(6), correspondsto a reasonableprospectof removal,andthat that reasonable
prospectdoesnot existwhereit appearsunlikely that the personconcernedwill be admittedto a
third country, having regard to those periods.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-146/14!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-146/14 (PPU)  Mahdi 5 June 2014

 Art. 15*
Any decisionadoptedby a competentauthority, on expiry of the maximumperiod allowedfor the
initial detentionof a TCN, on the further courseto take concerningthe detentionmustbe in the
form of a written measurethat includesthe reasonsin fact and in law for that decision.TheDir.
precludesthat an initial six-monthperiod of detentionmaybe extendedsolelybecausethe third-
country national concerned has no identity documents.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-522/11!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-522/11  Mbaye 21 Mar. 2013

 Art. 2(2)(b) + 7(4)*
Thedirectivedoesnot precludethat a fine becauseof illegal stayof a TCNin a MSis replacedby
expulsion if there is a risk of absconding.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-390/14!! CJEU C-390/14  Mehrabipari 5 June 2015
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interpr. of  Dir. 2008/115  Return Directive  Art. 15 + 16 - deleted*
Prejudicial question on refusal to cooporate on expulsion was withdrawn.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-166/13!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-166/13  Mukarubega 5 Nov. 2014

 Art. 3 + 7*
A national authority is not precludedfrom failing to hear a TCN specificallyon the subjectof a
return decisionwhere,after that authority hasdeterminedthat the TCN is stayingillegally in the
national territory on the conclusionof a procedurewhich fully respectedthat personÕsright to be
heard,it is contemplatingtheadoptionof sucha decisionin respectof that person,whetheror not
that return decision is the result of refusal of a residence permit.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-456/14!!
interpr. of  Dir. 2001/40  Expulsion Decisions
CJEU C-456/14  Orrego Arias 3 Sep. 2015

 Art. 3(1)(a) - inadmissable*
This case concernsthe exact meaningof the term Ôoffencepunishableby a penalty involving
deprivation of liberty of at least one yearÕ,set out in Art 3(1)(a). However,the questionwas
incorrectly formulated. Consequently, the Court ordered that the case was inadmissable.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-474/13!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-474/13  Pham 17 July 2014

 Art. 16(1)*
The Dir. does not permit a MS to detain a TCN for the purpose of removal in prison
accommodation together with ordinary prisoners even if the TCN consents thereto.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-430/11!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-430/11  Sagor 6 Dec. 2012

 Art. 2, 15 + 16*
An illegal stay by a TCN in a MS:
(1) can be penalised by means of a fine, which may be replaced by an expulsion order;
(2) can not be penalisedby meansof a homedetentionorder unlessthat order is terminatedas
soon as the physical transportation of the TCN out of that MS is possible.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-38/14!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-38/14  Zaizoune 23 Apr. 2015

 Art. 4(2) + 6(1)*
Articles 6(1) and 8(1), read in conjunctionwith Article 4(2) and 4(3), must be interpretedas
precluding legislation of a MS, which provides, in the event of TCNs illegally staying in the
territory of that MemberState,dependingon thecircumstances,for eithera fine or removal,since
the two measures are mutually exclusive.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-554/13!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-554/13  Zh. & O. 11 June 2015

 Art. 7(4)*
(1) Article 7(4) must be interpretedas precluding a national practice wherebya third-country
national,whois stayingillegally within theterritory of a MemberState,is deemedto posea risk to
public policy within the meaning of that provision on the sole ground that that national is
suspected,or has beencriminally convicted,of an act punishableas a criminal offenceunder
national law;
(2) Article 7(4) mustbe interpretedto the effectthat, in the caseof a TCN who is stayingillegally
within theterritory of a MSandis suspected,or hasbeencriminally convicted,of an act punishable
as a criminal offenceundernational law, other factors,suchas the natureand seriousnessof that
act, the time which haselapsedsinceit wascommittedand the fact that that national was in the
processof leavingtheterritory of that MSwhenhewasdetainedby thenationalauthorities,maybe
relevantin the assessmentof whetherhe posesa risk to public policy within the meaningof that
provision.Anymatterwhichrelatesto thereliability of thesuspicionthat thethird-countrynational
concernedcommittedthe alleged criminal offence,as the casemay be, is also relevant to that
assessment.
(3) Article 7(4) mustbe interpretedasmeaningthat it is not necessary,in order to makeuseof the
optionofferedby that provisionto refrain from grantinga periodfor voluntarydeparturewhenthe
third-countrynational posesa risk to public policy, to conducta freshexaminationof the matters
whichhavealreadybeenexaminedin order to establishtheexistenceof that risk. Anylegislationor
practiceof a MSon this issuemustneverthelessensurethat a case-by-caseassessmentis conducted
of whether the refusal to grant such a period is compatible with that personÕs fundamental rights.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-51/12!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-51/12  Zhu 16 Feb. 2013

 Art. 2-8, 15 + 16 - deleted*
Whetherit is possibleto substitutefor the fine (for enteringnational territory illegally or staying
there illegally) an order for immediateexpulsionfor a period of at least five yearsor a measure
restricting freedom (Ôpermanenza domiciliareÕ).

*
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-181/16!!

3.3.2 CJEU pending cases on Irregular Migration

interpr. of  Dir. 2008/115  Return Directive
CJEU C-181/16  Gnandi

ref. from 'Conseil dÕEtat' (Belgium)
 Art. 5*

*
Must Art. 5 be interpretedas precludingthe adoptionof a return decision,as providedfor under
Art. 6 andnational law after therejectionof theasylumapplicationby the(Belgian)Commissioner
General for Refugeesand StatelessPersonsand thereforebefore the legal remediesavailable
against that rejection decision can be exhaustedand before the asylum procedure can be
definitively concluded?

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-82/16!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-82/16  K.

ref. from 'Raad voor Vreemdelingenbetwistingen' (Belgium)
 Art. 5, 11 + 13*

*
ShouldUnion law, in particular Art. 20 TFEU,Art. 5 and11 of ReturnsDirectivetogetherwith Art.
7 and 24 of the Charter,be interpretedas precludingin certain circumstancesa national practice
wherebya residenceapplication,lodgedby a family member/third-countrynational in the context
of family reunificationwith a Union citizenin theMSwheretheUnion citizenconcernedlivesand
of which he is a national and who has not madeuseof his right of freedomof movementand
establishment(ÔstaticUnion citizenÕ),is not consideredÑ whether or not accompaniedby a
removaldecisionÑ for the sole reasonthat the family memberconcernedis a TCN subjectto a
valid entry ban with a European dimension?

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-199/16!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-199/16  Nianga

ref. from 'Conseil dÕEtat' (Belgium)
 Art. 5*

*
Is Art. 5 read in conjunctionwith Art 47 of theCharterandhavingregard to the right to beheard
in anyproceedings,which formsan integral part of respectfor the rights of thedefence,a general
principle of EU law, to be interpretedas requiring national authoritiesto takeaccountof the best
interestsof thechild, family life andthestateof healthof theTCNconcernedwhenissuinga return
decision,referredto in Art. 3(4) and Art. 6(1), or a removaldecision,as providedfor in Art. 3(5)
and Art. 8?

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-225/16!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-225/16  Ouhrami

ref. from 'Hoge Raad' (Netherlands)
 Art. 11(2)*

*
On the start of the entry ban term.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-184/16!!
interpr. of  Dir. 2008/115  Return Directive
CJEU C-184/16  Petrea

ref. from 'Dioikitiko Protodikeio Thessalonikis' (Greece)
 Art. 6(1)*

*
Are circumstancesin which a certificateof registrationas a EuropeanUnion citizenis withdrawn
to betreatedin thesamewayascircumstanceswherea EuropeanUnion citizenis stayingillegally
in the territory of thehostMS,so that it is permissible,pursuantto Art. 6(1) for thebodywhich is
competentto withdraw the certificate of registration as a Union citizen to issuea return order,
given that (i) the registration certificatedoesnot constitute,as is well established,evidenceof a
right of legal residencein Greece,and(ii) only third countynationalsfall within thescoperatione
personae of the Returns Directive?

*

http://hudoc.echr.coe.int/eng#{"appno":["53709/11"]}!!

3.3.3 ECtHR Judgments on Irregular Migration

violation of  ECHR
ECtHR Ap.no. 53709/11  A.F. v. GR 13 June 2013

 Art. 5*
An Iranian enteringGreecefrom Turkeyhad initially not beenregisteredas an asylumseekerby
theGreekauthorities,whichorderedhis return to Turkey.However,theTurkishauthoritiesrefused
to readmit him into Turkey, and he was then detained by the Greek police.
Againstthe backgroundof reports from Greekand internationalorganisations,havingvisitedthe
relevant police detentionfacilities either during the applicantÕsdetentionor shortly after his
release Ð including the European Committeefor the Prevention of Torture, the UN Special
Rapporteur on Torture, the German NGO ProAsyl and the Greek National Human Rights
CommissionÐthe ECtHRfounda violation of art. 3 dueto the seriouslack of spaceavailableto
theapplicant,alsotakingthedurationof his detentioninto account.It wasthusunnecessaryfor the
Court to examinethe applicantÕsother allegations concerningthe detentionconditions (art 5
ECHR)which the Governmentdisputed.Yet,the Court notedthat the GovernmentÕsstatementsin
this regard were not in accordance with the findings of the abovementioned organisations.

*
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http://hudoc.echr.coe.int/eng#{"appno":["13058/11"]}!!
violation of  ECHR
ECtHR Ap.no. 13058/11  Abdelhakim v. HU 23 Oct. 2012

 Art. 5*
Thiscaseconcernsunlawfuldetention,withouteffectivejudicial review,of an asylumseekerduring
theexaminationof his asylumapplication.Theapplicantwasa Palestinianwho hadbeenstopped
at the Hungarian border control for using a forged passport.

*

http://hudoc.echr.coe.int/eng#{"appno":["50520/09"]}!!
violation of  ECHR
ECtHR Ap.no. 50520/09  Ahmade v. GR 25 Sep. 2012

 Art. 5*
Theconditionsof detentionof theapplicantAfghanasylumseekerin two policestationsin Athens
were found to constitutedegradingtreatmentin breachof ECHR art. 3 SinceGreeklaw did not
allow the courts to examinethe conditionsof detentionin centresfor irregular immigrants,the
applicant did not have an effectiveremedyin that regard, in violation of ECHR art. 13 taken
together with art. 3.
TheCourt foundan additionalviolation of ECHRart. 13 takentogetherwith art. 3, resultingfrom
thestructuraldeficienciesof theGreekasylumsystem,asevidencedby theperiodduring whichthe
applicanthad beenawaiting the outcomeof his appealagainstthe refusalof asylum,and the risk
that he might be deported before his asylum appeal had been examined.
ECHRart. 5 para.4 wasviolateddueto thelack of judicial competenceto reviewthelawfulnessof
the deportation constituting the legal basis of detention.

*

http://hudoc.echr.coe.int/eng#{"appno":["59727/13"]}!!
no violation of  ECHR
ECtHR Ap.no. 59727/13  Ahmed v. UK 2 Mar. 2017

 Art. 5(1)*
A fifteenyear old Somaliasylumseekergetsa temporaryresidencepermit in TheNetherlandsin
1992.After 6 years(1998)he travelsto theUK andapplies- again - for asylumbut undera false
name.Theasylumrequestis rejectedbut he is allowedto stay(with family) in the UK in 2004.In
2007he is sentencedto four and a half monthsÕimprisonmentand also facedwith a deportation
order in 2008.After the Sufi and Elmi judgment(8319/07)the Somaliis releasedon bail in 2011.
TheCourt statesthat theperiodsof timetakenby theGovernmentto decideon his appealsagainst
the deportation orders were reasonable.

*

New

http://hudoc.echr.coe.int/eng#{"appno":["13457/11"]}!!
violation of  ECHR
ECtHR Ap.no. 13457/11  Ali Said v. HU 23 Oct. 2012

 Art. 5*
Thiscaseconcernsunlawfuldetention,withouteffectivejudicial review,of an asylumseekerduring
the examinationof his asylum application. The applicants were Iraqi nationals who illegally
enteredHungary,applied for asylumand then travelled illegally to the Netherlandsfrom where
they were transferred back to Hungary under the Dublin Regulation.

*

http://hudoc.echr.coe.int/eng#{"appno":["27765/09"]}!!
violation of  ECHR
ECtHR Ap.no. 27765/09  Hirsi v. IT 21 Feb. 2012

 Prot. 4 Art. 4*
The Court concludedthat the decision of the Italian authorities to send TCNs - who were
interceptedoutsidetheterritorial watersof Italy - backto Libya,hadexposedthemto therisk of ill-
treatmentthere,as well as to the risk of ill-treatment if theyweresentback to their countriesof
origin (Somaliaand Eritrea). Theyalso had beensubjectedto collectiveexpulsionprohibited by
Art. 4 of Protocol No. 4. TheCourt also concludedthat theyhad had no effectiveremedyin Italy
against the alleged violations.

*

http://hudoc.echr.coe.int/eng#{"appno":["10816/10"]}!!
violation of  ECHR
ECtHR Ap.no. 10816/10  Lokpo & TourŽ v. HU 20 Sep. 2011

 Art. 5*
TheapplicantsenteredHungary illegally. After their arrest and during subsequentdetentionthey
applied for asylum. They were kept however in detention.
The Court ruled that Article 5 ¤ 1 (right to liberty and security) was violated, stating that the
absenceof elaborate reasoningfor an applicantÕsdeprivation of liberty renders that measure
incompatible with the requirement of lawfulness.

*

http://hudoc.echr.coe.int/eng#{"appno":["14902/10"]}!!
violation of  ECHR
ECtHR Ap.no. 14902/10  Mahmundi v. GR 31 July 2012

 Art. 5*
Theconditionsof detentionof the applicantsÐAfghannationals,subsequentlyseekingasylumin
Norway,whohadbeendetainedin thePaganidetentioncentreuponbeingrescuedfrom a sinking
boat by the maritime police Ð were held to be in violation of ECHR art. 3. In the specific
circumstancesof this casethe treatmentduring 18 days of detentionwas considerednot only
degrading,but also inhuman,mainly due to the fact that the applicantsÕchildren had also been
detained,someof themseparatedfrom their parents.In addition, a femaleapplicanthad beenin
the final stagesof pregnancyand had receivedinsufficientmedicalassistanceand no information
about the place of her giving birth and what would happen to her and her child.
ECHRart. 13, takentogetherwith art. 3, had beenviolatedby the impossibilityfor the applicants
to take any action before the courts to complain of their conditions of detention.
ECHRart. 5 para.4 wasviolateddueto thelack of judicial competenceto reviewthelawfulnessof
the deportation that constitutes the legal basis for detention.

*
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http://hudoc.echr.coe.int/eng#{"appno":["3342/11"]}!!
violation of  ECHR
ECtHR Ap.no. 3342/11  Richmond Yaw v. IT 6 Oct. 2016

 Art. 5*
The caseconcernsthe placementin detentionof four Ghanaiannationalspendingtheir removal
from Italy. The applicantsarrived in Italy in June 2008 after fleeing inter-religious clashesin
Ghana.On 20 November2008deportationorderswere issuedwith a view to their removal.This
order for detentionwasupheldon 24 November2008by the justiceof thepeaceandextended,on
17 December2008,by 30 dayswithout the applicantsor their lawyer being informed.Theywere
releasedon 14 January2009andthedeportationorder waswithdrawnin June2010.In June2010
the Court of Cassationdeclaredthe detentionorder of 17 December2008 null and void on the
groundthat it had beenadoptedwithout a hearingand in the absenceof the applicantsand their
lawyer.
Their subsequentclaims for compensationfor the damagewere dismissedby the RomeDistrict
Court.

*
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4 External Treaties

4.1 External Treaties: Association Agreements

into force 23 Dec. 1963*
EC-Turkey Association Agreement

case law sorted in chronological order

CJEU judgments
CJEU C-561/14 Genc (Caner) 12 Apr. 2016  Art. 41(1)
CJEU C-138/13 Dogan (Naime) 10 July 2014  Art. 41(1)
CJEU C-221/11 Demirkan 24 Sep. 2013  Art. 41(1)
CJEU C-186/10 Tural Oguz 21 July 2011  Art. 41(1)
CJEU C-228/06 Soysal 19 Feb. 2009  Art. 41(1)
CJEU C-16/05 Tum & Dari 20 Sep. 2007  Art. 41(1)
CJEU C-37/98 Savas 11 May 2000  Art. 41(1)
CJEU C-1/15 EC v. Austria  Art. 41(1) - deleted
See further: ¤ 4.4

!!
!!
!!
!!
!!
!!
!!
!!

into force 1 Jan. 1973*
EC-Turkey Association Agreement Additional Protocol

CJEU judgments
CJEU C-508/15 Ucar 21 Dec. 2016  Art. 7
CJEU C-176/14 Van Hauthem 16 Mar. 2015  Art. 6 + 7 - deleted
CJEU C-91/13 Essent 11 Sep. 2014  Art. 13
CJEU C-225/12 Demir 7 Nov. 2013  Art. 13
CJEU C-268/11 GŸhlbahce 8 Nov. 2012  Art. 6(1) + 10
CJEU C-451/11 DŸlger 19 July 2012  Art. 7
CJEU C-7/10 & C-9/10 Kahveci & Inan 29 Mar. 2012  Art. 7
CJEU C-436/09 Belkiran 13 Jan. 2012  deleted
CJEU C-371/08 Ziebell or …rnek 8 Dec. 2011  Art. 14(1)
CJEU C-256/11 Dereci et al. 15 Nov. 2011  Art. 13
CJEU C-187/10 Unal 29 Sep. 2011  Art. 6(1)
CJEU C-484/07 Pehlivan 16 June 2011  Art. 7
CJEU C-303/08 Metin Bozkurt 22 Dec. 2010  Art. 7 + 14(1)
CJEU C-300/09 & C-301/09 Toprak/Oguz 9 Dec. 2010  Art. 13
CJEU C-92/07 Comm. v. Netherlands 29 Apr. 2010  Art. 10(1) + 13
CJEU C-14/09 Genc (Hava) 4 Feb. 2010  Art. 6(1)
CJEU C-462/08 Bekleyen  21 Jan. 2010  Art. 7(2)
CJEU C-242/06 Sahin 17 Sep. 2009  Art. 13
CJEU C-337/07 Altun 18 Dec. 2008  Art. 7
CJEU C-453/07 Er 25 Sep. 2008  Art. 7
CJEU C-294/06 Payir 24 Jan. 2008  Art. 6(1)
CJEU C-349/06 Polat 4 Oct. 2007  Art. 7 + 14
CJEU C-325/05 Derin 18 July 2007  Art. 6, 7 and 14
CJEU C-4/05 GŸzeli 26 Oct. 2006  Art. 10(1)
CJEU C-502/04 Torun 16 Feb. 2006  Art. 7
CJEU C-230/03 Sedef 10 Jan. 2006  Art. 6
CJEU C-373/03 Aydinli 7 July 2005  Art. 6 + 7
CJEU C-374/03 GŸrol 7 July 2005  Art. 9
CJEU C-383/03 Dogan (ErgŸl) 7 July 2005  Art. 6(1) + (2)
CJEU C-136/03 Dšrr & Unal 2 June 2005  Art. 6(1) + 14(1)
CJEU C-467/02 Cetinkaya 11 Nov. 2004  Art. 7 + 14(1)

!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!

Dec. 1/80 of 19 Sept. 1980 on the Development of the Association*
EC-Turkey Association Agreement Decision 1/80
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CJEU C-275/02 Ayaz 30 Sep. 2004  Art. 7
CJEU C-465/01 Comm. v. Austria   16 Sep. 2004
CJEU C-317/01 & C-369/01 Abatay & Sahin   21 Oct. 2003  Art. 13 + 41(1)
CJEU C-171/01 Birlikte  8 May 2003  Art. 10(1)
CJEU C-188/00 Kurz (Yuze) 19 Nov. 2002  Art. 6(1) + 7
CJEU C-89/00 Bicakci 19 Sep. 2000
CJEU C-65/98 EyŸp 22 June 2000  Art. 7
CJEU C-329/97 Ergat 16 Mar. 2000  Art. 7
CJEU C-340/97 Nazli 10 Feb. 2000  Art. 6(1) + 14(1)
CJEU C-1/97 Birden 26 Nov. 1998  Art. 6(1)
CJEU C-210/97 Akman 19 Nov. 1998  Art. 7
CJEU C-36/96 GŸnaydin 30 Sep. 1997  Art. 6(1)
CJEU C-98/96 Ertanir 30 Sep. 1997  Art. 6(1) + 6(3)
CJEU C-285/95 Kol 5 June 1997  Art. 6(1)
CJEU C-386/95 Eker 29 May 1997  Art. 6(1)
CJEU C-351/95 Kadiman 17 Apr. 1997  Art. 7
CJEU C-171/95 Tetik 23 Jan. 1997  Art. 6(1)
CJEU C-434/93 Ahmet Bozkurt   6 June 1995  Art. 6(1)
CJEU C-355/93 Eroglu 5 Oct. 1994  Art. 6(1)
CJEU C-237/91 Kus 16 Dec. 1992  Art. 6(1) + 6(3)
CJEU C-192/89 Sevince 20 Sep. 1990  Art. 6(1) + 13
CJEU C-12/86  Demirel 30 Sep. 1987  Art. 7 + 12
CJEU pending cases
CJEU C-652/15 Tekdemir pending  Art. 6, 13, 14, 16
CJEU C-xxx (not yet known) - pending  Art. 13
See further: ¤ 4.4

!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!
!!

!!
!!New

CJEU judgments
CJEU C-171/13 Demirci a.o. 14 Jan. 2015  Art. 6(1)
CJEU C-485/07 Akdas 26 May 2011  Art. 6(1)
See further: ¤ 4.4

!!
!!

Dec. 3/80 of 19 Sept. 1980 on Social Security*
EC-Turkey Association Agreement Decision 3/80

OJ 2005 L 124 (into force 1 May 2006 (TCN: May 2008))

4.2 External Treaties: Readmission

*
Albania

UK opt in

OJ 2013 L 289/13 (into force 1 Jan. 2014)*
Armenia

COM (2013) 745 (into force 1 Sept. 2014)*
Azerbaijan

negotiation mandate approved by Council, Feb. 2011*
Belarus

OJ 2013 L 281 (into force 1 Dec. 2014)*
Cape Verde

OJ 2011 L 52/47 (into force 1 March 2011)*
Georgia

EC proposes to lift visa requirements, March 2016

OJ 2004 L 17/23 (into force 1 Mar. 2004)*
Hong Kong

UK opt in

OJ 2004 L 143/97 (into force 1 June 2004 )*
Macao

UK opt in

negotiation mandate approved by Council*
Morocco, Algeria, and China

Pakistan

Newsletter on European Migration Issues Ð for Judges32 NEMIS 2017/1 (March)



N E M I S 2017/1
(March)4.2: External Treaties: Readmission

OJ 2010 L 287/52 (into force 1 Dec. 2010)*

OJ 2007 L 129 (into force 1 June 2007 (TCN: June 2010))*
Russia

UK opt in

OJ 2005 L 124/43 (into force 1 May 2005 )*
Sri Lanka

UK opt in

Com (2012) 239 (into force 1 Oct. 2014)*
Turkey

Additional provisions as of 1 June 2016

OJ 2007 L 332 and 334  (into force 1 Jan. 2008 (TCN: Jan. 2010))*
Ukraine, Serbia, Montenegro, Bosnia, Macedonia and Moldova

UK opt in

Not published in OJ - only Press Release (18 March 2016)
CJEU judgments
CJEU T-192/16 NF  inadm.
CJEU T-193/16 NG  inadm.
CJEU T-257/16 NM  inadm.
See further: ¤ 4.4

!!
!!
!!

*
Turkey (Statement)

New
New
New

OJ 2013 L 289 (into force 1 Jan. 2014)

4.3 External Treaties: Other

*
Armenia: visa

case law sorted in alphabetical order

OJ 2013 L 320/7 (into force 1 Sep. 2014)*
Azerbaijan: visa

council mandate to negotiate, Feb. 2011*
Belarus: visa

OJ 2011 L 66/1 (into force 24 Feb. 2011)*
Brazil: short-stay visa waiver for holders of diplomatic or official passports

OJ 2012 L 255/3 (into force 1 Oct. 2012)*
Brazil: short-stay visa waiver for holders of ordinary passports

OJ 2013 L 282/3 (into force 1 Dec. 2014)*
Cape Verde: Visa facilitation agreement

OJ 2004 L 83/12 (into force 1 May 2004 )*
China: Approved Destination Status treaty

OJ 2006 L 66/38 (into force 1 April 2006 )*
Denmark: Dublin II treaty

 (into force, May 2009)

Mauritius, Antigua/Barbuda, Barbados, Seychelles, St. Kitts and Nevis and Bahamas: Visa abolition
treaties agreed

visa facilitation treaty (into force 1 July 2013)*
Moldova

proposals to negotiate - approved by council Dec. 2013*
Morocco: visa

OJ 1999 L 176/36 (into force 1 March 2001)*
Protocol into force 1 May 2006*

Norway and Iceland: Dublin Convention

Council mandate to renegotiate visa facilitation treaties, April 2011*
Russia: Visa facilitation

concl. 28 Feb. 2002 (OJ 2002 L 114) (into force 1 June 2002)*
Switzerland: Free Movement of Persons

Switzerland: Implementation of Schengen, Dublin
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OJ 2008 L 83/37 (applied from Dec. 2008 )*

visa facilitation treaty (into force 1 July 2013)*
Ukraine

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-317/01 & C-369/01

4.4 External Treaties: Jurisprudence

!!

4.4.1 CJEU Judgments on EEC-Turkey Association Agreement

interpr. of  Dec. 1/80
CJEU C-317/01 & C-369/01  Abatay & Sahin 21 Oct. 2003

 Art. 13 + 41(1)*
Direct effect and scope standstill obligation*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-434/93!!
interpr. of  Dec. 1/80
CJEU C-434/93  Ahmet Bozkurt 6 June 1995

 Art. 6(1)*
Belonging to labour market*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-485/07!!
interpr. of  Dec. 3/80
CJEU C-485/07  Akdas 26 May 2011

 Art. 6(1)*
Supplementsto social securitycan not be withdrawnsolelyon the groundthat the beneficiaryhas
moved out of the Member State.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-210/97!!
interpr. of  Dec. 1/80
CJEU C-210/97  Akman 19 Nov. 1998

 Art. 7*
Turkish worker has left labour market*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-337/07!!
interpr. of  Dec. 1/80
CJEU C-337/07  Altun 18 Dec. 2008

 Art. 7*
On the rights of family members of an unemployed Turkish worker or fraud by a Turkish worker*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-275/02!!
interpr. of  Dec. 1/80
CJEU C-275/02  Ayaz 30 Sep. 2004

 Art. 7*
A stepchild is a family member*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-373/03!!
interpr. of  Dec. 1/80
CJEU C-373/03  Aydinli 7 July 2005

 Art. 6 + 7*
A long detention is no justification for loss of residence permit*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-462/08!!
interpr. of  Dec. 1/80
CJEU C-462/08  Bekleyen 21 Jan. 2010

 Art. 7(2)*
The child of a Turkish worker has free accessto labour and an independentright to stay in
Germany,if this child is graduatedin Germanyand its parentshaveworkedat leastthreeyearsin
Germany.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-436/09!!
interpr. of  Dec. 1/80
CJEU C-436/09  Belkiran 13 Jan. 2012

 deleted*
Casewithdrawnbecauseof judgmentC-371/08(Ziebell).Art. 14(1)of Dec.1/80doesnot havethe
same scope as art. 28(3)(a) of the Directive on Free Movement.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-89/00!!
interpr. of  Dec. 1/80
CJEU C-89/00  Bicakci 19 Sep. 2000

*
Art 14 does not refer to a preventive expulsion measure*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-1/97!!
interpr. of  Dec. 1/80
CJEU C-1/97  Birden 26 Nov. 1998

 Art. 6(1)*
In so far as he hasavailablea job with the sameemployer,a Turkishnational in that situationis
entitled to demandthe renewalof his residencepermit in the host MS, evenif, pursuantto the
legislationof that MS,theactivity pursuedby him wasrestrictedto a limited groupof persons,was
intended to facilitate their integration into working life and was financed by public funds.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-171/01!!
interpr. of  Dec. 1/80
CJEU C-171/01  Birlikte 8 May 2003

 Art. 10(1)*
Art 10 precludesthe application of national legislation which excludesTurkish workers duly
registered as belonging to the labour force of the host MS from eligibility for election to
organisations such as trade unions.

*
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http://curia.europa.eu/juris/liste.jsf?language=en&num=C-467/02!!
interpr. of  Dec. 1/80
CJEU C-467/02  Cetinkaya 11 Nov. 2004

 Art. 7 + 14(1)*
The meaning of a Òfamily memberÓ is analogous to its meaning in the Free Movement Regulation*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-465/01!!
interpr. of  Dec. 1/80
CJEU C-465/01  Comm. v. Austria 16 Sep. 2004

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-92/07!!
interpr. of  Dec. 1/80
CJEU C-92/07  Comm. v. Netherlands 29 Apr. 2010

 Art. 10(1) + 13*
The obligation to pay charges in order to obtain or extend a residencepermit, which are
disproportionatecomparedto chargespaid by citizensof theUnion is in breachwith thestandstill
clauses of Articles 10(1) and 13 of Decision No 1/80 of the Association.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-225/12!!
interpr. of  Dec. 1/80
CJEU C-225/12  Demir 7 Nov. 2013

 Art. 13
Judgment due: 7 Nov. 2013

*
*

Holding a temporaryresidencepermit,which is valid only pendinga final decisionon the right of
residence, does not fall within the meaning of Ôlegally residentÕ.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-171/13!!
interpr. of  Dec. 3/80
CJEU C-171/13  Demirci a.o. 14 Jan. 2015

 Art. 6(1)*
Art. 6(1) mustbe interpretedas meaningthat nationalsof a MS who havebeenduly registeredas
belongingto the labour force of that MS as Turkishworkerscannot,on the groundthat theyhave
retainedTurkish nationality, rely on Article 6 of Dec. 3/80 to object to a residencerequirement
providedfor by the legislation of that MS in order to receivea specialnon-contributorybenefit
within the meaning of Article 4(2) of Reg. 1408/71 on social security .

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-12/86!!
interpr. of  Dec. 1/80
CJEU C-12/86  Demirel 30 Sep. 1987

 Art. 7 + 12*
No right to family reunification.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-221/11!!
interpr. of  Protocol
CJEU C-221/11  Demirkan 24 Sep. 2013

 Art. 41(1)*
Thefreedomto ÔprovideservicesÕdoesnot encompassthefreedomto ÔreceiveÕservicesin otherEU
Member States.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-256/11!!
interpr. of  Dec. 1/80
CJEU C-256/11  Dereci et al. 15 Nov. 2011

 Art. 13*
Right of residenceof nationals of third countrieswho are family membersof Union citizens-
Refusalbasedon the citizen's failure to exercisethe right to freedomof movement- Possible
differencein treatmentcomparedwith EU citizenswho haveexercisedtheir right to freedomof
movement- EEC-TurkeyAssociationAgreement- Article 13 of DecisionNo 1/80of theAssociation
Council - Article 41 of the Additional Protocol - 'Standstill' clauses.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-325/05!!
interpr. of  Dec. 1/80
CJEU C-325/05  Derin 18 July 2007

 Art. 6, 7 and 14*
Thereare two differentreasonsfor lossof rights: (a) a seriousthreat(Art 14(1)of Dec1/80),or (b)
if he leavesthe territory of the MS concernedfor a significant length of time without legitimate
reason.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-383/03!!
interpr. of  Dec. 1/80
CJEU C-383/03  Dogan (ErgŸl) 7 July 2005

 Art. 6(1) + (2)*
Return to labour market: no loss due to detention*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-138/13!!
interpr. of  Protocol
CJEU C-138/13  Dogan (Naime) 10 July 2014

 Art. 41(1)*
Thelanguagerequirementabroadis not in compliancewith thestandstillclausesof theAssociation
Agreement.Althoughthe questionwasalso raisedwhetherthis requirementis in compliancewith
the Family Reunification Dir., the Court did not answer that question.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-136/03!!
interpr. of  Dec. 1/80
CJEU C-136/03  Dšrr & Unal 2 June 2005

 Art. 6(1) + 14(1)*
The procedural guarantees set out in the Dir on Free Movement also apply to Turkish workers.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-451/11!!
interpr. of  Dec. 1/80
CJEU C-451/11  DŸlger 19 July 2012

 Art. 7*
Art. 7 is also applicableto family membersof Turkishnationalswho can rely on the Regulation,
who donÕt have the Turkish nationality themselves, but instead a nationality from a third country.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-1/15!!
non-transp. of  Protocol
CJEU C-1/15  EC v. Austria

 Art. 41(1) - deleted*
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Incorrect way of implementationby meansof adjusting policy guidelinesinstead of adjusting
legislation: the European Commission withdraws its complaint.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-386/95!!
interpr. of  Dec. 1/80
CJEU C-386/95  Eker 29 May 1997

 Art. 6(1)*
About the meaning of Òsame employerÓ.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-453/07!!
interpr. of  Dec. 1/80
CJEU C-453/07  Er 25 Sep. 2008

 Art. 7*
On the consequences of having no paid employment.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-329/97!!
interpr. of  Dec. 1/80
CJEU C-329/97  Ergat 16 Mar. 2000

 Art. 7*
No loss of residence right in case of application for renewal residence permit after expiration date.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-355/93!!
interpr. of  Dec. 1/80
CJEU C-355/93  Eroglu 5 Oct. 1994

 Art. 6(1)*
On the meaning of Òsame employerÓ.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-98/96!!
interpr. of  Dec. 1/80
CJEU C-98/96  Ertanir 30 Sep. 1997

 Art. 6(1) + 6(3)*
On interpretation of Art 45 TFEU*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-91/13!!
interpr. of  Dec. 1/80
CJEU C-91/13  Essent 11 Sep. 2014

 Art. 13*
The posting by a German companyof Turkish workers in the Netherlandsto work in the
Netherlandsis not affectedby the standstill-clauses.However,this situationfalls within the scope
of art. 56 and 57 TFEU precludingsuchmakingavailable is subjectto the condition that those
workers have been issued with work permits.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-65/98!!
interpr. of  Dec. 1/80
CJEU C-65/98  EyŸp 22 June 2000

 Art. 7*
On the obligation to co-habit as a family.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-561/14!!
interpr. of  Protocol
CJEU C-561/14  Genc (Caner) 12 Apr. 2016

 Art. 41(1)
AG: 20 Jan 2016

*
*

A nationalmeasure,makingfamily reunificationbetweena Turkishworker residinglawfully in the
MS concernedand his minor child subject to the condition that the latter have, or have the
possibility of establishing,sufficient ties with Denmarkto enablehim successfullyto integrate,
whenthechild concernedandhis otherparentresidein theStateof origin or in anotherState,and
the application for family reunification is mademore than two yearsfrom the dateon which the
parentresidingin theMSconcernedobtaineda permanentresidencepermitor a residencepermit
with a possibilityof permanentresidenceconstitutesa ÔnewrestrictionÕ,within themeaningof Art.
13 of Decision 1/80. Such a restriction is not justified.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-14/09!!
interpr. of  Dec. 1/80
CJEU C-14/09  Genc (Hava) 4 Feb. 2010

 Art. 6(1)*
On thedeterminingcriteria of theconceptworkerandtheapplicability of thesecriteria on bothEU
and Turkish workers.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-268/11!!
interpr. of  Dec. 1/80
CJEU C-268/11  GŸhlbahce 8 Nov. 2012

 Art. 6(1) + 10*
A MS cannot withdraw the residence permit of a Turkish employee with retroactive effect.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-36/96!!
interpr. of  Dec. 1/80
CJEU C-36/96  GŸnaydin 30 Sep. 1997

 Art. 6(1)*
On interpretation of Art 45 TFEU*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-374/03!!
interpr. of  Dec. 1/80
CJEU C-374/03  GŸrol 7 July 2005

 Art. 9*
On the right to an education grant for study in Turkey*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-4/05!!
interpr. of  Dec. 1/80
CJEU C-4/05  GŸzeli 26 Oct. 2006

 Art. 10(1)*
The rights of the Ass. Agr. apply only after one year with same employer.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-351/95!!
interpr. of  Dec. 1/80
CJEU C-351/95  Kadiman 17 Apr. 1997

 Art. 7*
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On the calculation of the period of cohabitation as a family*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-7/10 & C-9/10!!
interpr. of  Dec. 1/80
CJEU C-7/10 & C-9/10  Kahveci & Inan 29 Mar. 2012

 Art. 7*
Themembersof thefamily of a Turkishworkerduly registeredasbelongingto thelabour forceof a
MemberStatecan still invokethat provisiononcethat worker hasacquiredthe nationality of the
host Member State while retaining his Turkish nationality.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-285/95!!
interpr. of  Dec. 1/80
CJEU C-285/95  Kol 5 June 1997

 Art. 6(1)*
On the consequences of conviction for fraud*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-188/00!!
interpr. of  Dec. 1/80
CJEU C-188/00  Kurz (Yuze) 19 Nov. 2002

 Art. 6(1) + 7*
On the rights following an unjustified expulsion measure*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-237/91!!
interpr. of  Dec. 1/80
CJEU C-237/91  Kus 16 Dec. 1992

 Art. 6(1) + 6(3)*
On stable position on the labour market*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-303/08!!
interpr. of  Dec. 1/80
CJEU C-303/08  Metin Bozkurt 22 Dec. 2010

 Art. 7 + 14(1)*
Art. 7 meansthat a Turkish national who enjoyscertain rights, doesnot lose thoserights on
account of his divorce, which took place after those rights were acquired.
By contrast,Art. 14(1) doesnot precludea measureordering the expulsionof a Turkishnational
who has beenconvictedof criminal offences,provided that his personalconductconstitutesa
present,genuineand sufficientlyseriousthreat to a fundamentalinterestof society.It is for the
competent national court to assess whether that is the case in the main proceedings.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-340/97!!
interpr. of  Dec. 1/80
CJEU C-340/97  Nazli 10 Feb. 2000

 Art. 6(1) + 14(1)*
On the effects of detention on residence rights*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-294/06!!
interpr. of  Dec. 1/80
CJEU C-294/06  Payir 24 Jan. 2008

 Art. 6(1)*
Residence rights do not depend on the reason for admission*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-484/07!!
interpr. of  Dec. 1/80
CJEU C-484/07  Pehlivan 16 June 2011

 Art. 7*
Family membermarriesin first 3 yearsbut continuesto live with Turkishworker.Art. 7 precludes
legislationunderwhicha family memberproperlyauthorisedto join a Turkishmigrantworkerwho
is alreadyduly registeredas belongingto the labour force of that Statelosesthe enjoymentof the
rights basedon family reunificationunderthat provisionfor the reasononly that, havingattained
majority,heor shegetsmarried,evenwhereheor shecontinuesto live with that workerduring the
first three years of his or her residence in the host Member State.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-349/06!!
interpr. of  Dec. 1/80
CJEU C-349/06  Polat 4 Oct. 2007

 Art. 7 + 14*
Multiple convictions for small crimes do not lead to expulsion*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-242/06!!
interpr. of  Dec. 1/80
CJEU C-242/06  Sahin 17 Sep. 2009

 Art. 13*
On the fees for a residence permit*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-37/98!!
interpr. of  Protocol
CJEU C-37/98  Savas 11 May 2000

 Art. 41(1)*
On the scope of the standstill obligation*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-230/03!!
interpr. of  Dec. 1/80
CJEU C-230/03  Sedef 10 Jan. 2006

 Art. 6*
On the meaning of Òsame employerÓ*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-192/89!!
interpr. of  Dec. 1/80
CJEU C-192/89  Sevince 20 Sep. 1990

 Art. 6(1) + 13*
On the meaning of stable position and the labour market*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-228/06!!
interpr. of  Protocol
CJEU C-228/06  Soysal 19 Feb. 2009

 Art. 41(1)*
On the standstill obligation and secondary law*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-171/95!!
interpr. of  Dec. 1/80
CJEU C-171/95  Tetik 23 Jan. 1997

 Art. 6(1)*
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On the meaning of voluntary unemployment after 4 years*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-300/09 & C-301/09!!
interpr. of  Dec. 1/80
CJEU C-300/09 & C-301/09  Toprak/Oguz 9 Dec. 2010

 Art. 13*
On the referencedateregardingthe prohibition to introducenewrestrictionsfor Turkishworkers
and their family members.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-502/04!!
interpr. of  Dec. 1/80
CJEU C-502/04  Torun 16 Feb. 2006

 Art. 7*
On possible reasons for loss of residence right*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-16/05!!
interpr. of  Protocol
CJEU C-16/05  Tum & Dari 20 Sep. 2007

 Art. 41(1)*
On the scope of the standstill obligation*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-186/10!!
interpr. of  Protocol
CJEU C-186/10  Tural Oguz 21 July 2011

 Art. 41(1)*
Article 41(1) mustbe interpretedas meaningthat it maybe relied on by a Turkishnational who,
havingleaveto remainin a MemberStateon conditionthat hedoesnot engagein anybusinessor
profession,neverthelessentersinto self-employmentin breachof that conditionandlater appliesto
the national authorities for further leave to remain on the basis of the businesswhich he has
meanwhile established.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-508/15!!
interpr. of  Dec. 1/80
CJEU C-508/15  Ucar 21 Dec. 2016

 Art. 7*
Art 7 mustbeinterpretedasmeaningthat that provisionconfersa right of residencein thehostMS
on a family memberof a Turkish worker, who has beenauthorisedto enter that MS, for the
purposesof family reunification,and who, from his entry into the territory of that MS, has lived
with that Turkishworker, evenif the period of at least threeyearsduring which the latter is duly
registeredas belongingto the labour force doesnot immediatelyfollow the arrival of the family
member concerned in the host MS, but is subsequent to it.

*

New

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-187/10!!
interpr. of  Dec. 1/80
CJEU C-187/10  Unal 29 Sep. 2011

 Art. 6(1)*
Art. 6(1) mustbe interpretedas precludingthe competentnational authoritiesfrom withdrawing
the residencepermit of a Turkish worker with retroactiveeffect from the point in time at which
there was no longer compliancewith the ground on the basisof which his residencepermit had
beenissuedunder national law if there is no questionof fraudulentconducton the part of that
worker and that withdrawal occurs after the expiry of the one-year period of legal employment.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-176/14!!
interpr. of  Dec. 1/80
CJEU C-176/14  Van Hauthem 16 Mar. 2015

 Art. 6 + 7 - deleted*
Case (on the access to jobs in public service) was withdrawn by the Belgian court.*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-371/08!!
interpr. of  Dec. 1/80
CJEU C-371/08  Ziebell or …rnek 8 Dec. 2011

 Art. 14(1)*
DecisionNo 1/80doesnot precludean expulsionmeasurebasedon groundsof public policy from
beingtakenagainsta Turkishnationalwhoselegal statusderivesfrom thesecondindentof thefirst
paragraph of Article 7 of that decision, in so far as the personal conduct of the individual
concernedconstitutesat presenta genuineand sufficientlyseriousthreat affectinga fundamental
interest of the societyof the host MemberStateand that measureis indispensablein order to
safeguardthat interest. It is for the national court to determine,in the light of all the relevant
factors relating to the situation of the Turkish national concerned,whethersuch a measureis
lawfully justified in the main proceedings.

*

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-xxx (not yet known)!!

4.4.2 CJEU pending cases on EEC-Turkey Association Agreement

interpr. of  Dec. 1/80
CJEU C-xxx (not yet known)  -

ref. from 'Bundesverwaltungsgericht Leipzig' (Germany) 26-01-2016
 Art. 13*

*
Meaningof thestandstillclauseof Art 13 Dec1/80andArt 7 Dec2/76 in relation to the language
requirement of visa for retiring spouses.

*

New

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-652/15!!
interpr. of  Dec. 1/80
CJEU C-652/15  Tekdemir

ref. from 'Verwaltungsgericht Darmstadt' (Germany)

 Art. 6, 13, 14, 16
AG: 15 December 2016

*
*
*

On themeaningof standstill in thecontextof family reunificationpolicy. TheCJEUdecidedin the*
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Dogan case (C-138/13) that “a restriction, whose purpose or effect is to make the exercise by a
Turkish national of the freedom of stablishment in national territory subject to conditions more
restrictive than those applicable at the date of entry into force of the Additional Protocol, is
prohibited, unless it is justified by an overriding reason in the public interest, is suitable to achieve
the legitimate objective pursued and does not go beyond what is necessary in order to attain it (see,
by analogy, judgment in Demir, C- 225/12)”.
The Court is asked in Tekdemir (C-652/15) whether this type of justification (compelling reason in
the public interest) can be found in national reunification policies and whether the objective of
ensuring effective preventive oversight of immigration is such a compelling reason.
AG Mengozzi takes the view that it is not: it is a new restriction prohibited by the standstill clause
(art. 13 Dec 1/80).

http://curia.europa.eu/juris/liste.jsf?language=en&num=T-192/16!!

4.4.3 CJEU Judgments on Readmission Treaties

validity of  EU-Turkey Statement
CJEU T-192/16  NF

 inadm.*
Applicant claims that the EU-Turkey Statement constitutes an agreement that produces legal effects
adversely affecting applicants rights and interests as they risk refoulement to Turkey and
subsequently to Pakistan.
The action is dismissed on the ground of the Court’s lack of jurisdiction to hear and determine it.

*

New

http://curia.europa.eu/juris/liste.jsf?language=en&num=T-193/16!!
validity of  EU-Turkey Statement
CJEU T-193/16  NG

 inadm.*
Applicant claims that the EU-Turkey Statement constitutes an agreement that produces legal effects
adversely affecting applicants rights and interests as they risk refoulement to Turkey and
subsequently to Afghanistan.
The action is dismissed on the ground of the Court’s lack of jurisdiction to hear and determine it.

*

New

http://curia.europa.eu/juris/liste.jsf?language=en&num=T-257/16!!
validity of  EU-Turkey Statement
CJEU T-257/16  NM

 inadm.*
Applicant claims that the EU-Turkey Statement constitutes an agreement that produces legal effects
adversely affecting applicants rights and interests as they risk refoulement to Turkey and
subsequently to Pakistan.
The action is dismissed on the ground of the Court’s lack of jurisdiction to hear and determine it.

*

New

Newsletter on European Migration Issues – for JudgesNEMIS 2017/1 (March) 39



N E M I S 2017/1
(March)5 : Miscellaneous

5 Miscellaneous

The UniversitŽ catholique de Louvain (UCL) publishesa Newsletter: EDEM, Equipe Droits
EuropŽens et migrations, French. To be found at: <www.uclouvain.be/edem.html>.

*
French Newsletter

The site <europeanmigrationlaw.eu>provideslegislationandcaselaw on asylumandimmigration
in Europe.

*
Website on Migration

OJ 2011 C 160/01*
Information Note on references from national courts for a preliminary ruling

On 9 Nov. 2010, the Committeeon Migration, Refugeesand Populationof the Parliamentary
Assembly of the Council of Europe, published a report on Rule 39.
PreventingHarm to refugeesandmigrantsin extraditionandexpulsioncases:Rule 39 indications
by the European Court of Human Rights.

*
COE Report on Rule 39

OJ 2008 L 24
in effect 1 March 2008

*
*

Fast-track system for urgent JHA cases*

Amendments to Court of Justice Statute and rules of procedure
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