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Editorial

Welcometo theFirstissue of NEMIS in 2019. In this issue we would like to draw your attention to the following.

Family Life

The CJEU ruled in (C-635/17)E. that it is competentto rule on preliminary questionsin caseswhere the Member State
concernedappliesthe Family ReunificationDirective to personsexcludedby Article 3 of that directive. In this case,the
guestionconcerneda beneficiaryof subsidiaryprotection.Art. 11(2) of the Family ReunificationDir. (2003/86)hasto be
appliedin compliancewith the Charter,more specifically Art. 7 and 24, which implies that MemberStatesmustexaminethe
applicationin theinterestsf the childrenconcernecindwith aview to promotingfamily life. If official documentsarefailing,
MemberStatesmustnonethelessakeinto accountall otherevidenceof the existenceof family ties. MemberStatesmay take
into accounthefactthatthe family memberdailed to give a plausibleexplanatiorfor lacking official documentsbut havedue
regardto the individual circumstancessuch as the flight situation, age, education,trauma®sas well as to the objective
circumstancesffecting the possibility to issue official documentslin that context, Member Statescannotsimply rely on
generalcountryinformation, but takeinto accountandassesshe actuallocal circumstancesTheindividual circumstanceanc
the bestinterestsof the childreninfluencethe extentandintensity of the examinationThe CJEUemphasizethatthe nationa
courthastheresponsibility,asit hasalonedirectknowledgeof the dispute,to ascertaintaking into accountall the factorsthe
CJEU has mentioned, whether the examination by the Member State complies with the directive.

Withdrawal of residence permit of family members (fraud)

The CJEU ruled in (C-557/1%).Z. on two separate issues regarding the consequences of fraud.

First,the CJEUruledin the contextof Art. 16(2) of the Family ReunificationDirective, wherethe residenceermitwasissuet
on the basisof falsified documentsprovidedfor by the sponsor,the fact that thosefamily membersdid not know of the
fraudulent nature of those documentsdoes not preclude from withdrawing those permits. However, the Member State
concernedasto makeanindividual assessmeritasedon Art. 17 of thatDirectivein compliancewith Art. 7 Charter.lt is upto
the national court to verify if the family members, having regard to those considerations, must retain their residence
Secondthe CJEUruled in the samecase(C-557/17)Y.Z., wherelong-termresidentstatushasbeengrantedto third-countn
nationalson the basisof falsified documentsthe fact that thosenationalsdid not know of the fraudulentnature of those
documentgioesnot precludethe MemberStateconcernedin applicationof that provision,from withdrawingthat status.Due
to the characterof the Long-TermResidencegpermit, the consequencesf fraud is that the permitwill be lost. This doesnol
havethe automaticconsequencef removalfrom the MemberState asit hasto be examinedf theresidenceight onwhichthe
LTR-permit was based, has to retain.

Borders and Return

The CJUEruledin (C-444/17)Arib thataninternalborderof a MemberStateat which bordercontrol hasbeenreintroduce
cannot be equated with an external border within the meaning of the Return Directive (2008/115).

The CJEU also concludedin Arib that the exceptionto the applicationof the return procedurelaid down in the Returr
Directive doesnot cover the situationof an illegally stayingthird-countrynationalwho was apprehendedéh the immediatt
vicinity of aninternalborderof a MemberState evenwherethat MemberStatehasreintroducedbordercontrol at thatborde
on account of a serious threat to public policy or internal security in that Member State.

Nijmegen 22 March 2019, Carolus GrYtters & Tineke Strik
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1 Regular Migration

1.1 Regular Migration: Adopted Measures case law sorted in chronological orc
Directive 2009/50 Blue Card |
On conditions of entry and residence of TCNs for the purposes of highly qualified employment
* 0J 2009 L 155/17 impl. date 19 June 2011
Directive 2003/86 Family Reunification
On the right to Family Reunification
* 0J 2003 L 251/12 impl. date 3 Oct. 2005
* COM(2014) 210, 3 Apr. 2014: Guidelines on the application
CJEU judgments
New! CJEU C-557/1% .Z. a.o. 14 Mar. 2019 Art. 16(2)(a)
New! CJEU C-635/1°E. 13 Mar. 2019 Art. 3(2)(c)+11(2)
! CJEU C-257/1TC. & A. 7 Nov. 2018 Art. 3(3)
! CJEU C-484/1K. 7 Nov. 2018 Art. 15
! CJEU C-380/1K. & B. 7 Nov. 2018 Art. 9(2)
! CJEU C-550/16. & S. 12 Apr. 2018 Art. 2(f)
! CJEU C-558/1&hachab 21 Apr. 2016 Art. 7(1)(c)
! CJEU C-153/1K. & A. 9July 2015 Art. 7(2)
! CJEU C-338/13Noorzia 17 July 2014 Art. 4(5)
! CJEU C-138/13ogan (Naime) 10 July 2014 Art. 7(2)
! CJEU C-87/12Ymeraga 8 May 2013 Art. 3(3)
! CJEU C-356/1D. & S. 6 Dec. 2012 Art. 7(1)(c)
! CJEU C-155/11mran 10 June 2011 Art. 7(2) - no ad;.
! CJEU C-578/0&hakroun 4 Mar. 2010 Art. 7(1)(c)+2(d)
! CJEU C-540/0FP v. Council 27 June 2006 Art. 8
CJEU pending cases
! CJEU C-381/185.S. pending Art. 6(2)
! CJEU C-519/197.B. pending Art. 10(2)
! CJEU C-382/18/.G. pending Art. 6(1)
New! CJEU C-706/1&. pending Art. 3(5)+5(4)
EFTA judgments
! EFTA E-4/11Clauder 26 July 2011 Art. 7(1)
See further: & 1.3
Council Decision 2007/435 Integration Fund

Establishing European Fund for the Integration of TCNs for the period 2007 to 2013 as part of the General proc
Solidarity and Management of Migration Flows

* 0J2007 L 168/18 UK, IRL optin
Directive 2014/66 Intra-Corporate Transferees
On conditions of entry and residence of TCNs in the framework of an intra-corporate transfer
*0J2014 L 1571 impl. date 29 Nov. 2016
Directive 2003/109 Long-Term Residents
Concerning the status of TCNs who are long-term residents
* 0J 2004 L 16/44 impl. date 23 Jan. 2006
* amended by Dir. 2011/51
CJEU judgments
New! CJEU C-557/1% .Z. a.o. 14 Mar. 2019 Art. 9(1)(a)
! CJEU C-636/18.opez Pastuzano 7 Dec. 2017 Art. 12
! CJEU C-309/14GIL 2 Sep. 2015
! CJEU C-579/1%. & S. 4 June 2015 Art. 5+11
! CJEU C-311/13Ymer 5Nov. 2014
! CJEU C-469/13ahir 17 July 2014 Art. 7(1)+13
! CJEU C-40/11ida 8 Nov. 2012 Art. 7(1)
! CJEU C-502/1(ingh 18 Oct. 2012 Art. 3(2)(e)
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! CJEU C-508/1@Com. v. Netherlands 26 Apr. 2012
! CJEU C-571/1(Bervet Kamberaj 24 Apr. 2012 Art. 11(1)(d)
CJEU pending cases
! CJEU C-302/1&. pending Art. 5(1)(a)
See further: © 1.3
Directive 2011/51 Long-Term Residents ext.
Long-Term Resident status for refugees and persons with subsidiary protection
* 0J 2011 L 132/1 (April 2011) impl. date 20 May 2013
* extending Dir. 2003/109 on LTR
Council Decision 2006/688 Mutual Information
On the establishment of a mutual information mechanism in the areas of asylum and immigration
* 0J 2006 L 283/40 UK, IRL optin
Directive 2005/71 Researchers
On a specific procedure for admitting TCNs for the purposes of scientific research
* 0J 2005 L 289/15 impl. date 12 Oct. 2007

* Directive is replaced by Dir. 2016/801 Researchers and Students

Recommendation 762/2005 Researchers
To facilitate the admission of TCNs to carry out scientific research
* 0J 2005 L 289/26

Directive 2016/801 Researchers and Students
On the conditions of entry and residence of Third-Country Nationals for the purposes of research, studies, train
voluntary service, pupil exchange schemes, educational projects and au pairing.
* 0J 2016 L 132/21 (11-05-2016) impl. date 24 May 2018
*  This directive replaces both Dir 2005/71 on Researchers and Dir 2004/114 on Students

Regulation 1030/2002 Residence Permit Format |
Laying down a uniform format for residence permits for TCNs
* 0J 2002 L 157/1 UK opt in
amd by Reg. 330/2008 (OJ 2008 L 115/1)
Requlation 2017/1954 Residence Permit Format Il

On a uniform format for residence permits for third-country nationals
* 0J 2017 L 286/9
*  Amending Reg. 1030/2002 on Residence Permit Format

Directive 2014/36 Seasonal Workers
On the conditions of entry and residence of TCNs for the purposes of seasonal employment
* 0J 2014 L 94/375 impl. date 30 Sep. 2016
Directive 2011/98 Single Permit

Single Application Procedure: for a single permit for TCNSs to reside and work in the territory of a MS and on a c
set of rights for third-country workers legally residing in a MS

*  0J2011L 343/1 (Dec. 2011) impl. date 25 Dec. 2013
CJEU judgments
! CJEU C-449/16Martinez Silva 21 June 2017 Art. 12(1)(e)
See further: © 1.3
Requlation 859/2003 Social Security TCN
Third-Country Nationals® Social Security extending Reg. 1408/71 and Reg. 574/72
* 0J2003L 124/1 UK, IRL optin
* Replaced by Reg 1231/2010: Social Security TCN Il
CJEU judgments
! CJEU C-465/14Nieland & Rothwangl 27 Oct. 2016 Art. 1
! CJEU C-247/0Xhymshiti 18 Nov. 2010
See further: & 1.3
Regulation 1231/2010 Social Security TCN Il
Social Security for EU Citizens and TCNs who move within the EU
* 0J 2010 L 344/1 impl. date 1 Jan. 2011 IRL opt in
* Replacing Reg. 859/2003 on Social Security TCN
Directive 2004/114 Students
Admission of Third-Country Nationals for the purposes of studies, pupil exchange, unremunerated training or vc
service
* 0J2004 L 375/12 impl. date 12 Jan. 2007
* Directive is replaced by Dir. 2016/801 Researchers and Students
CJEU judgments
! CJEU C-544/15-ahimian 4 Apr. 2017 Art. 6(1)(d)
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! CJEU C-491/138Ben Alaya 10 Sep. 2014 Art. 6+7
! CJEU C-15/11Sommer 21 June 2012 Art. 17(3)
! CJEU C-294/06Rayir 24 Nov. 2008

See further: & 1.3

ECHR Family - Marriage - Discriminiation
European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols
Art. 8 Family Life
Art. 12 Right to Marry
Art. 14 Prohibition of Discrimination

* ETS 005 (4 November 1950) impl. date 31 Aug. 1954
ECtHR Judgments
New ! ECtHR 76550/13aber a.o. 18 Dec. 2018 Art. 8
! ECtHR 25593/1/Assem Hassan 23 Oct. 2018 Art. 8
! ECtHR 7841/14_evakovic 23 Oct. 2018 Art. 8
! ECtHR 23038/1%5aspar 12 June 2018 Art. 8
! ECtHR 47781/1&ezev 12 June 2018 Art. 8
! ECtHR 32248/12brogimov 15 May 2018 Art. 8+14
! ECtHR 63311/14Hoti 26 Apr. 2018 Art. 8
! ECtHR 41215/1ANdidi 14 Sep. 2017 Art. 8
! ECtHR 33809/1%lam 29 June 2017 Art. 8
! ECtHR 41697/1Xrasniqi 25 Apr. 2017 Art. 8
! ECtHR 31183/1RAbuhmaid 12 Jan. 2017 Art. 8+13
! ECtHR 77063/11Salem 1Dec. 2016 Art. 8
! ECtHR 56971/1EIl Ghatet 8 Nov. 2016 Art. 8
! ECtHR 7994/14Jstinova 8 Nov. 2016 Art. 8
! ECtHR 38030/1ZXhan 23 Sep. 2016 Art. 8
! ECtHR 76136/1Ramadan 21 June 2016 Art. 8
! ECtHR 38590/1®Biao 24 May 2016 Art. 8+14
! ECtHR 12738/1@eunesse 3 0Oct. 2014 Art. 8
! ECtHR 32504/1Kaplan a.o. 24 July 2014 Art. 8
! ECtHR 52701/0Mugenzi 10 July 2014 Art. 8
! ECtHR 17120/0Dhahbi 8 Apr. 2014 Art. 6, 8+14
! ECtHR 52166/0Hasanbasic 11 June 2013 Art. 8
! ECtHR 12020/09Jdeh 16 Apr. 2013 Art. 8
! ECtHR 22689/0De Souza Ribeiro 13 Dec. 2012 Art. 8+13
! ECtHR 47017/0Butt 4 Dec. 2012 Art. 8
! ECtHR 22341/0Hode and Abdi 6 Nov. 2012 Art. 8+14
! ECtHR 26940/1Antwi 14 Feb. 2012 Art. 8
! ECtHR 22251/0G.R. 10 Jan. 2012 Art. 8+13
! ECtHR 8000/08A.A. 20 Sep. 2011 Art. 8
! ECtHR 55597/0Nunez 28 June 2011 Art. 8
! ECtHR 38058/09Dsman 14 June 2011 Art. 8
! ECtHR 34848/0000Donoghue 14 Dec. 2010 Art. 12+14
! ECtHR 41615/0Neulinger 6 July 2010 Art. 8
! ECtHR 1638/0Maslov 22 Mar. 2007 Art. 8
! ECtHR 46410/9% ner 18 Oct. 2006 Art. 8
! ECtHR 54273/0@oultif 2 Aug. 2001 Art. 8

See further: & 1.3
UN Convention
CRC
Convention on the Rights of the Child
Art. 10 Family Life
*

1577 UNTS 27531 impl. date 2 Sep. 1990

* Optional Communications Protocol that allows for individual complaints entered into force 14-4-2014
CRC views

! CRC C/79/DR/12/201T.E. 27 Sep. 2018 Art. 10

See further: © 1.3
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1.2 Regular Migration: Proposed Measures

Directive Blue Card Il
On the conditions of entry and residence of third-country nationals for the purposes of highly skilled employmer
* COM (2016) 378, 7 June 2016
* Recast of Blue Card | (2009/50). Council and EP negotiating

1.3 Regular Migration: Jurisprudence case law sorted in alphabetical orc

1.3.1 CJEU Judgments on Regular Migration

! CJEU C-550/11 A . &S. 12 Apr. 201

* interpr. of Dir. 2003/8! Family Reunification, Art. 2(f) ECLI:EU:C:2018:24
ref. from Rechtbank Den Haag (zp) Amsterdam, NL, 31 Oct. 2016

* Art. 2(f) (in conjunctionwith Art. 10(3)(a)) mustbe interpretedas meaningthat a TCN or statelespersonwhois
belowthe age of 18 at the time of his or her entry into the territory of a MS and of the introduction of his or her
asylumapplicationin that State ,but who, in the courseof the asylumprocedure attainsthe age of majority andis
thereafter granted refugee status must be regarded as a OminorO for the purposes of that provision.

! CJEU C-491/1. Ben Alaya 10 Sep. 201

* interpr. of Dir. 2004/11. Students, Art. 6+7 ECLI:EU:C:2014:218
ref. from Verwaltungsgericht Berlin, Germany, 13 Sep. 2013

* The MS concerneds obligedto admit to its territory a third-country national who wishesto stay for more than
three monthsin that territory for study purposes,where that national meetsthe conditions for admissior
exhaustivelyistedin Art. 6 and 7 and providedthat that MS doesnot invokeagainstthat persononeof the grounds
expressly listed by the directive as justification for refusing a residence permit.

! CJEU C-257/1 C.&A. 7 Nov. 201!

* interpr. of Dir. 2003/8! Family Reunification, Art. 3(3) ECLI:EU:C:2018:87
ref. from Raad van State, NL, 15 May 2017

* AG: 27 Jun 2018

* Article 15(1) and (4) doesnot preclude national legislation which permits an application for an autonomou
residencepermit,lodgedby a TCNwho hasresidedover five yearsin a MS by virtue of family reunification,to be
rejectedon thegroundthat he hasnot shownthat he haspassed civic integrationteston the languageand society
of that MS providedthat the detailedrules for the requirementto passthat examinationdo not go beyondwhatis
necessary to attain the objective of facilitating the integration of those third country nationals.
Article 15(1) and (4) doesnot precludenational legislation which providesthat an autonomousesidencepermit
cannot be issued earlier than the date on which it was applied for.

! CJEU C-309/1. CGIL 2 Sep. 201

* interpr. of Dir. 2003/10 Long-Term Residents, ECLI:EU:C:2015:52
ref. from Tribunale Amministrativo Regionale per il Lazio, Italy, 30 June 2014

* Italian nationallegislationhasseta minimumfeefor a residencepermit,whichis aroundeighttimesthe chargefor

the issueof a national identity card. Sucha feeis disproportionatein the light of the objectivepursuedby the
directive and is liable to create an obstacle to the exercise of the rights conferred by the directive.

! CJEU C-578/0 Chakroun 4 Mar. 2011

* interpr. of Dir. 2003/8! Family Reunification, Art. 7(1)(c)+2(d) ECLIEU:C:2010:11
ref. from Raad van State, NL, 29 Dec. 2008

* The conceptof family reunification allows no distinction basedon the time of marriage. Furthermore,Membe!
Stategnaynotrequireanincomeasa conditionfor family reunification,whichis higherthanthe nationalminimurr
wagelevel. Admissiorconditionsallowedby the directive,serveasindicators,but shouldnot be appliedrigidly, i.e.
all individual circumstances should be taken into account.

! CJEU C-508/11 Com. v. Netherlands 26 Apr. 201

* incor. appl. of Dir. 2003/1C Long-Term Residents, ECLI:EU:C:2012:24
ref. from European Commission, EU, 25 Oct. 2010

* The Court rules that the Netherlandshasfailed to fulfil its obligationsby applyingexcessivend disproportionate
administrativefeeswhich are liable to createan obstacleto the exerciseof therights conferredby the Long-Tern
ResidentDirective: (1) to TCNsseekinglong-termresidentstatusin the Netherlands(2) to thosewho, having
acquiredthat statusin a MS otherthanthe Kingdomof the Netherlandsare seekingo exercisethe right to reside
in that MS, and (3) to members of their families seeking authorisation to accompany or join them.

! CJEU C-138/1 Dogan (Naime) 10 July 201
* interpr. of Dir. 2003/8! Family Reunification, Art. 7(2) ECLI:EU:C:2014:206
ref. from Verwaltungsgericht Berlin, Germany, 19 Mar. 2013
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1.3: Regular Migration: Jurisprudence: CJEU Judgme

The languagerequirementabroadis not in compliancewith the standstill clausesof the AssociationAgreemen
Althoughthe questionwas also raised whetherthis requirementis in compliancewith the Family Reunificatior
Directive, the Court did not answerthat question.However, paragraph 38 of the judgmentcould also have
implicationsfor its forthcomingansweron the compatibilityof the languagetestwith the Family Reunification:Qor
the assumptiorthat the groundssetout by the GermanGovernmentnamelythe preventionof forcedmarriagesand
the promotion of integration, can constituteoverriding reasonsin the public interest,it remainsthe casethat a
national provisionsuchas that at issuein the main proceedingggoesbeyondwhatis necessaryn order to attain
the objectivepursued,n sofar asthe absenceof evidenceof sufficientlinguistic knowledgeautomaticallyleadsto
the dismissalof the applicationfor family reunification, without accountbeingtakenof the specificcircumstance
of eachcaseOln this contextit is relevantthat the EuropeanCommissiorhas stressedn its Communicatioron
guidancefor the applicationof Dir 2003/86,0thatthe objectiveof suchmeasuress to facilitate the integration of
family members.Their admissibility dependson whetherthey servethis purposeand whetherthey respectthe
principle of proportionality® (COM (2014)210, a 4.5).

CJEU C-635/1 E. 13 Mar. 201
interpr. of Dir. 2003/8! Family Reunification, Art. 3(2)(c)+11(2 ECLI:EU:C:2019:19
ref. from Rechtbank Den Haag (zp) Haarlem, NL, 14 Nov. 2017

The CJEU hasjurisdiction, on the basisof Art. 267 TFEU, to interpret Article 11(2) of Council Directive 2003/8¢€
in a situationwherea national court is called uponto rule on an applicationfor family reunificationlodgedby a
beneficiaryof subsidiaryprotection,if that provisionwas madedirectly and unconditionallyapplicableto sucha
situation under national law.

Art. 11(2) of Directive 2003/86mustbe interpretedas precluding,in circumstancesuchas thoseat issuein the
main proceedingsin which an applicationfor family reunification has beenlodgedby a sponsorbenefitingfrom
subsidiaryprotectionin favourof a minor of whomsheis the auntand allegedlythe guardian,andwhoresidesasa
refugeeandwithoutfamily tiesin a third country,that applicationfrom beingrejectedsolelyon the groundthat the
sponsorhas not provided official documentaryevidenceof the death of the minorOsbiological parents and,
consequentlythat shehasan actual family relationshipwith him, and that the explanationgivenby the sponsorto
justify her inability to provide suchevidencehas beendeemedmplausibleby the competenauthoritiessolely on
the basisof the generalinformationavailable concerningthe situationin the countryof origin, withouttakinginto
considerationthe specific circumstancef the sponsorand the minor and the particular difficulties they have
encountered, according to their testimony, before and after fleeing their country of origin.

CJEU C-540/0: EP v. Council 27 June 20C
interpr. of Dir. 2003/8! Family Reunification, Art. 8 ECLI:EU:C:2006:42
ref. from European Commission, EU, 22 Dec. 2013

The derogationclauses(3 yearswaiting period and the age-limitsfor children) are not annulled,as they do not
constitutea violation of article 8 ECHR. However,while applying theseclausesand the directive as a whole,
MemberStatesare boundby the fundamentatights (including the rights of the child), the purposeof the directive
and obligation to take all individual interests into account.

CJEU C-544/1! Fahimian 4 Apr. 201"
interpr. of Dir. 2004/11. Students, Art. 6(1)(d) ECLI:EU:C:2017:25
ref. from Verwaltungsgericht Berlin, Germany, 19 Oct. 2015

Art. 6(1)(d)is to beinterpretedas meaningthat the competennational authorities,wherea third countrynational
has appliedto themfor a visa for studypurposeshavea wide discretionin ascertaining,in the light of all the
relevant elementsof the situation of that national, whetherhe representsa threat, if only potential, to public
security.That provisionmustalso be interpretedas not precludingthe competennhational authoritiesfrom refusinc
to admit to the territory of the MemberStateconcernedfor studypurposesa third countrynational who holdsa
degreefrom a universitywhichis the subjectof EU restrictivemeasuredecausef its large scaleinvolvementvith
thelranian Governmenin military or relatedfields,andwho plansto carry outresearchin that MemberStatein a
field that is sensitivefor public security,if the elementsavailableto thoseauthoritiesgive reasonto fear that the
knowledgeacquiredby that personduring his researchmay subsequentiye usedfor purposescontrary to public
security. It is for the national court hearing an action brought againstthe decisionof the competentational
authoritiesto refuseto grant the visasoughtto ascertainwhetherthat decisionis basedon sufficientgroundsand a
sufficiently solid factual basis.

CJEU C-40/1 lida 8 Nov. 201:
interpr. of Dir. 2003/10 Long-Term Residents, Art. 7(1) ECLI:EU:C:2012:69
ref. from Verwaltungsgerichtshof Baden-WYrttemberg, Germany, 28 Jan. 201

In order to acquirelong- termresidentstatus,the third-countrynational concernednustlodge an applicationwith
the competentuthoritiesof the MemberStatein which he resides.If this applicationis voluntarily withdrawn, a
residence permit can not be granted.

CJEU C-155/1 Imran 10 June 201
interpr. of Dir. 2003/8 Family Reunification, Art. 7(2) - no adj. ECLI:EU:C:2011:38
ref. from Rechtbank Den Haag (zp) Zwolle, NL, 31 Mar. 2011

The Commissiortook the positionthat Art. 7(2) doesnot allow MSsto denya family memberas meantin Art. 4(1)
(a) of a lawfully residing TCN entry and admissionon the sole ground of not having passeda civic integration
examinationabroad. However,as a residencepermit was granted just beforethe hearing would take place, the
Court decided it was not necessary to give a ruling.

CJEU C-484/1 K. 7 Nov. 201!
interpr. of Dir. 2003/8! Family Reunification, Art. 15 ECLIEU:C:2018:87
ref. from Raad van State, NL, 10 Aug. 2017
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Article 15(1) and (4) doesnot preclude national legislation, which permits an application for an autonomou
residencepermit,lodgedby a TCN who hasresidedoverfive yearsin a MS by virtue of family reunification, to be
rejectedon thegroundthat he hasnot shownthat he haspassed civic integrationteston the languageand society
of that MS providedthat the detailedrules for the requirementto passthat examinationdo not go beyondwhatis
necessaryto attain the objectiveof facilitating the integration of thosethird country nationals,which is for the
referring court to ascertain.

CJEU C-153/1. K. &A. 9 July 201!
interpr. of Dir. 2003/8! Family Reunification, Art. 7(2) ECLIEU:C:2015:52
ref. from Raad van State, NL, 3 Apr. 2014

MemberStatesmayrequire TCNsto passa civic integrationexaminationwhich consistan an assessmertf basic
knowledgeboth of the languageof the MemberStateconcernedand of its societyand which entailsthe paymenbf
variouscosts beforeauthorisingthat nationalOsntryinto andresidencen theterritory of the MemberStatefor the
purposesof family reunification, providedthat the conditionsof application of sucha requirementdo not makeit
impossible or excessively difficult to exercise the right to family reunification.

In circumstancesuchasthoseof the casesn the mainproceedingsin sofar astheydo not allow regardto be had
to specialcircumstance®bjectivelyforming an obstacleto the applicantspassingthe examinationrandin sofar as
theysetthe feesrelating to suchan examinatiorat too high a level, thoseconditionsmakethe exerciseof the right
to family reunification impossible or excessively difficult.

CJEU C-380/1 K. & B. 7 Nov. 201!
interpr. of Dir. 2003/8 Family Reunification, Art. 9(2) ECLI:EU:C:2018:87
ref. from Raad van State, NL, 26 June 2017

AG: 27 Jun 2018

Article 12(1) doesnot precludenationallegislationwhich permitsan applicationfor family reunificationlodgedon
behalfof a memberof a refugeeOmmily, on the basisof the morefavourableprovisionsfor refugeesof ChapterV
of that directive, to be rejectedon the groundthat that application waslodged more than three monthsafter the
sponsomwasgrantedrefugeestatus,whilst affording the possibility of lodging a freshapplicationundera different
set of rules provided that that legislation:

(a) laysdownthat sucha groundof refusalcannotapplyto situationsin which particular circumstancesenderthe
late submission of the initial application objectively excusable;

(b) lays downthat the personsconcernedare to befully informedof the consequencesf the decisionrejectingtheir
initial applicationand of the measuresvhich theycantaketo asserttheir rights to family reunificationeffectively
and

(c) ensuresthat sponsorsrecognisedas refugeescontinueto benefitfrom the more favourableconditionsfor the
exerciseof theright to family reunificationapplicableto refugeesspecifiedn Articles10and11 or in Article 12(2)
of the directive.

CJEU C-558/1. Khachab 21 Apr. 201
interpr. of Dir. 2003/8! Family Reunification, Art. 7(1)(c) ECLI:EU:C:2016:28
ref. from Tribunal Superior de Justicia del Pais Vasco, Spain, 5 Dec. 2014

Art. 7(1)(c) mustbe interpretedas allowing the competentwuthoritiesof a MS to refusean applicationfor family
reunificationon the basisof a prospectiveassessmertf the likelihood of the sponsorretaining, or failing to retain,
the necessarngtableand regular resourceswhich are sufficientto maintainhimselfand the memberf his family,
without recourseto the social assistancesystemof that MS, in the year following the date of submissiorof that
application, that assessmeriieing basedon the pattern of the sponsorOicomein the six monthsprecedingthat
date.

CJEU C-636/11 Lopez Pastuzano 7 Dec. 201
interpr. of Dir. 2003/10 Long-Term Residents, Art. 12 ECLI:EU:C:2017:94
ref. from Juzgado de lo Contencioso-Adm. of Pamplona, Spain, 9 Dec. 2016

The CJEU declaresthat the LTR directive precludeslegislation of a MS which, as interpretedby somedomestic
courts, doesnot provide for the application of the requirementsof protection againstthe expulsionof a third-
countrynationalwhois a long-termresidentto all administrativeexpulsiondecisionsregardlessof thelegal nature
of that measure or of the detailed rules governing it.

CJEU C-449/1 Martinez Silva 21 June 201
interpr. of Dir. 2011/9: Single Permit, Art. 12(1)(e) ECLI:EU:C:2017:48
ref. from Corte D'Appello Di Genova, Italy, 11 Aug. 2016

Article 12 mustbe interpretedas precluding national legislation, under which a TCN holding a Single Permit
cannotreceivea benefitsuchas the benefitfor household$aving at leastthree minor children as establishedy
Legge n. 448 (national Italian legislation).

CJEU C-338/1 Noorzia 17 July 201
interpr. of Dir. 2003/8! Family Reunification, Art. 4(5) ECLI:EU:C:2014:209
ref. from Verwaltungsgerichtshof, Austria, 20 June 2013

Art. 4(5) doesnot precludea rule of nationallaw requiring that spousesnd registeredpartnersmusthavereachec
the ageof 21 by the datewhenthe applicationseekingo be consideredamily membersentitledto reunificationis
lodged.

CJEU C-356/1 0.&S. 6 Dec. 201
interpr. of Dir. 2003/8 Family Reunification, Art. 7(1)(c) ECLI:EU:C:2012:77
ref. from Korkein hallinto-oikeus, Finland, 7 July 2011

Whenexaminingan applicationfor family reunification,a MShasto do soin theinterestsof the childrenconcernet
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and alsowith a viewto promotingfamily life, and avoidingany underminingof the objectiveand the effectivenes
of the directive.

CJEU C-579/1: P.&S. 4 June 201
interpr. of Dir. 2003/10! Long-Term Residents, Art. 5+11 ECLI:EU:C:2015:36
ref. from Centrale Raad van Beroep, NL, 15 Nov. 2012

Article 5(2) and Article 11(1) do not precludenational legislation, suchas that at issuein the main proceedings
which imposeson TCNswho already possesdong-termresidentstatusthe obligation to passa civic integration
examination,under pain of a fine, provided that the meansof implementingthat obligation are not liable to
jeopardisethe achievemenbf the objectivespursuedby that directive, which it is for the referring court to
determine.Whetherthe long-term resident status was acquired before or after the obligation to passa civic
integration examination was imposed is irrelevant in that respect.

CJEU C-294/01 Payir 24 Nov. 200
interpr. of Dir. 2004/11. Students, ECLI:EU:C:2008:3
ref. from Court of Appeal (England & Wales), UK, 24 Jan. 2008

Thefact that a Turkish national was grantedleaveto enterthe territory of a MS as an au pair or as a studen
cannotdeprivehim of the statusof Oworker@nd preventhim from beingregardedas Odulyegisteredas belonging
to the labour forceO of that MS.

CJEU C-571/1 Servet Kamberaj 24 Apr. 201
interpr. of Dir. 2003/10 Long-Term Residents, Art. 11(1)(d) ECLI:EU:C:2012:23
ref. from Tribunale di Bolzano, Italy, 7 Dec. 2010

EU Law precludesa distinction on the basisof ethnicity or linguistic groupsin order to be eligible for housing
benefit.

CJEU C-502/11 Singh 18 Oct. 201
interpr. of Dir. 2003/10! Long-Term Residents, Art. 3(2)(e) ECLI:EU:C:2012:63
ref. from Raad van State, NL, 20 Oct. 2010

Theconceptof Oresidencgermitwhich hasbeenformally limitedCas referredto in Art. 3(2)(e),doesnotincludea
fixed-periodresidencepermit, grantedto a specificgroup of personsijf the validity of their permitcanbe extende:
indefinitely without offering the prospectof permanentresidencerights. The referring national court has to
ascertainif a formal limitation doesnot preventthe long-term residenceof the third-country national in the
Member State concerned. If that is the case, this national cannot be excluded from the personal scope of

CJEU C-15/1 Sommer 21 June 201
interpr. of Dir. 2004/11. Students, Art. 17(3) ECLI:EU:C:2012:37
ref. from Verwaltungsgerichtshof, Austria, 12 Jan. 2011

Theconditionsof accesgo the labour marketby Bulgarian studentsmaynot be morerestrictivethanthosesetout
in the Directive

CJEU C-469/1: Tahir 17 July 201
interpr. of Dir. 2003/10 Long-Term Residents, Art. 7(1)+13 ECLI:EU:C:2014:209
ref. from Tribunale di Verona, Italy, 30 Aug. 2013

Family membersf a personwho has already acquiredLTR statusmay not be exemptedrom the condition laid
downin Article 4(1), underwhich,in order to obtainthat status,a TCN musthaveresidediegally and continuousl)
in the MS concernedor five yearsimmediatelyprior to the submissiorof the relevantapplication. Art. 13 of the
LTR Directive doesnot allow a MS to issuefamily membersas definedin Article 2(e) of that directive, with LTR(
EU residence permits on terms more favourable than those laid down by that directive.

CJEU C-311/1: TYmer 5 Nov. 201
interpr. of Dir. 2003/10! Long-Term Residents, ECLI:EU:C:2014:233
ref. from Centrale Raad van Beroep, NL, 7 June 2013

While the LTR providedfor equaltreatmentof long-termresidentTCNs, this Qinno way precludesother EU acts,
suchas@heinsolventemployerDirective, Ofromconferring,subjectto differentconditions rights on TCNswith a
view to achieving individual objectives of those actsO.

CJEU C-465/1. Wieland & Rothwang| 27 Oct. 201
interpr. of Reg. 859/20( Social Security TCN , Art. 1 ECLI:EU:C:2016:82
ref. from Centrale Raad van Beroep, NL, 9 Oct. 2014

Article 2(1) and (2) of Regulation859/2003,mustbe interpretedas not precludinglegislation of a MemberState
which providesthat a period of employmenfN completedoursuantto the legislation of that MemberStateby an
employedworker who was not a national of a MemberStateduring that period but who, whenhe requeststhe
paymentof an old-age pension,falls within the scopeof Article 1 of that regulation N is not to be takeninto
consideration by that Member State for the determination of that workerOs pension rights.

CJEU C-247/0' Xhymshiti 18 Nov. 201
interpr. of Reg. 859/20( Social Security TCN , ECLIEU:C:2010:69
ref. from Finanzgericht Baden-WYrttemberg, Germany, 7 July 2009

In the casein which a national of a non-membeicountry is lawfully residentin a MS of the EU and worksin
Switzerland Reg.859/2003doesnot apply to that personin his MS of residencejn sofar asthat regulationis not
amongthe Communityactsmentionedn sectionA of Annexll to the EU-SwitzerlandAgreementvhich the parties
to that agreement undertake to apply.

CJEU C-557/1 Y.Z. a.o. 14 Mar. 201
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interpr. of Dir. 2003/8! Family Reunification, Art. 16(2)(a) ECLI:EU:C:2019:20
ref. from Raad van State, NL, 22 Sep. 2017

Art. 16(2)(a) of Dir. 2003/86 (on Family Reunification) must be interpreted as meaningthat, where falsified
documentsvere producedfor the issuingof residencepermitsto family membersof a third-country national, the
fact that thosefamily membersdid not know of the fraudulentnature of thosedocumentdoesnot precludethe
Member Stateconcerned,n application of that provision, from withdrawing those permits.In accordancewith
Article 17 of that directive,it is howeverfor the competenhational authoritiesto carry out, beforehanda case-by
caseassessmertf the situation of thosefamily membersby makinga balancedand reasonableassessmertf all
the interests in play.

CJEU C-557/1 Y.Z. a.o. 14 Mar. 201
interpr. of Dir. 2003/10! Long-Term Residents, Art. 9(1)(a) ECLI:EU:C:2019:20
ref. from Raad van State, NL, 22 Sep. 2017

Art. 9(1)(a) of Dir. 2003/109(on Long-TermResidentsmustbe interpretedas meaningthat, where long-ternm
residentstatushas beengrantedto third-country nationalson the basisof falsified documentsthe fact that those
nationalsdid not knowof the fraudulentnature of thosedocumentsloesnot precludethe MemberStateconcernec
in application of that provision, from withdrawing that status.

CJEU C-87/1; Ymeraga 8 May 201:
interpr. of Dir. 2003/8 Family Reunification, Art. 3(3) ECLI:EU:C:2013:29
ref. from Cour Administrative, Luxembourg, 20 Feb. 2012

Directives2003/86and 2004/38are not applicableto third-country nationalswho apply for the right of residenct
in order to join a family membemhois a Union citizenand hasneverexercisechis right of freedomof movemer
asa Union citizen,alwayshavingresidedas suchin the MemberStateof which he holdsthe nationality (seealso:
CJEU 15 Nov. 2011, C-256/11 Dereci, par. 58 in our other newsletter NEFIS).

1.3.2 CJEU pending cases on Regular Migration

CJEU C-381/1: G.S.

interpr. of Dir. 2003/8! Family Reunification, Art. 6(2)

ref. from Raad van State, NL, 11 June 2018

On the issuewhich criteria should be usedin the contextof the withdrawal of a residencepermit of a family
member of a TCN who is sentenced to imprisonment in another MS.

CJEU C-519/1 T.B.

interpr. of Dir. 2003/8! Family Reunification, Art. 10(2)

ref. from B virosi K$zigazgattsi Zs MunkaYgyi B'r—stg, Hungary, 7 Aug. 20:

On the issue what the meaning is of a family member being OdependentO (on the refugee).

CJEU C-382/1 V.G.

interpr. of Dir. 2003/8! Family Reunification, Art. 6(1)

ref. from Raad van State, NL, 11 June 2018

Ontheissuewhichcriteria shouldbe usedin the contextof the denial of a residencepermitof a family memberof a
TCN who is sentenced to imprisonment in another MS.

CJEU C-302/1: X.

interpr. of Dir. 2003/10! Long-Term Residents, Art. 5(1)(a)
ref. from Raad voor Vreemdelingenbetwistingen, Belgium, 4 May 2018

On the meaning of Ostable, regular and sufficient resourcesO.

CJEU C-706/1: X.

interpr. of Dir. 2003/8! Family Reunification, Art. 3(5)+5(4)

ref. from Raad voor Vreemdelingenbetwistingen, Belgium, 14 Nov. 2018

DoesDir. 2003/86precludenationallegislationwhich requiresthat Article 5(4) of Dir. 2003/86be interpretedas
meaningthat the consequenc®f no decisionhaving beentaken by the expiry of the prescribedperiod is that
national authorities are under an obligation to grant, of their own motion, a residencepermit to the persor
concernedwithout first establishingthat that personin fact satisfiesthe conditionsfor residencein Belgiumin
conformity with EU law?

1.3.3 EFTA judgments on Regular Migration

EFTA E-4/11 Clauder v. LIE 26 July 201
interpr. of Dir. 2003/8! Family Reunification, Art. 7(1)

An EEA national (e.g. German)with a right of permanentesidencewho is a pensionerand in receiptof social
welfare benefitsin the host EEA State(e.g. Liechtenstein)may claim the right to family reunification evenif the
family member will also be claiming social welfare benefits.

EFTA E-28/1° Yankuba Jabbi v. NO 21 Sep. 201
interpr. of Dir. 2004/3: Right of Residence, Art. 7(1)(b)+7(2)

Wherean EEA national, pursuantto Article 7(1)(b) and Article 7(2) of Directive 2004/38/EC,has created or
strengthenea family life with a third countrynational during genuineresidencen an EEA Stateotherthanthat of
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which heis a national, the provisionsof that directivewill apply by analogywherethat EEA national returnswith
the family member to his home State.

1.3.4 ECtHR Judgments on Regular Migration

ECtHR 8000/0: AA. v. UK 20 Sep. 201
violation of ECHR, Art. 8 ECLI:CE:ECHR:2011:0920JUD000800(

Theapplicantalleged,in particular, that his deportationto Nigeria would violate his right to respectfor his family
and private life and would deprive him of the right to education by terminating his university studies in the |

ECtHR 31183/1 Abuhmaid v. UKR 12 Jan. 201
no violation of ECHR, Art. 8+13 ECLI:CE:ECHR:2017:0112JUD003118:

The applicantis a Palestinianresidingin Ukraine for over twentyyears.In 2010the temporaryresidencepermit
expired.Sincethen, the applicanthas appliedfor asylumunsuccessfullyThe Court foundthat the applicantdoes
not face any real or imminentrisk of expulsionfrom Ukraine since his new applicationfor asylumis still being
considered and therefore declared this complaint inadmissible.

ECtHR 33809/1! Alam v. DK 29 June 201
no violation of ECHR, Art. 8 ECLI:CE:ECHR:2017:0629JUD003380¢

Theapplicantis a Pakistaninational who enteredDK in 1984whenshewas?2 yearsold. Shehastwo children.In
2013sheis convictedof murder,aggravatedrobberyand arsonto life imprisonmentShewas also expelledfrom
DK with a life-long entry ban. The Court statesthat it hasno reasonto call into questionthe conclusiongeachec
by the domesticcourts on the basis of the balancing exercisewhich they carried out. Thoseconclusionswere
neitherarbitrary nor manifestlyunreasonableThe Court is thussatisfiedthat the interferencewith the applicantC
private and family life was supportedby relevantand sufficient reasonsand that her expulsionwould not be
disproportionate given all the circumstances of the case.

ECtHR 26940/1 Antwi v. NOR 14 Feb. 201
no violation of ECHR, Art. 8 ECLI:CE:ECHR:2012:0214JUD002694(

A casesimilar to Nunez(ECtHR 28 June2011)exceptthat the judgmentis not unanimoug2 dissentingopinions)
Mr Antwi from Ghanamigratesin 1988to Germanyon a false Portuguesepassport.In Germanyhe meetshis
future wife (alsofrom Ghana)wholivesin Norwayandis naturalisedto Norwegiannationality. Mr Antwi moveso
Norwayto live with her and their first child is bornin 2001in Norway.In 2005the parentsmarry in Ghanaand
subsequentlyt is discoveredthat mr Antwi travels on a false passport.In Norway mr Antwi goesto trial and is
expelledto Ghanawith a five year re-entry ban. The Court doesnot find that the Norwegianauthorities actec
arbitrarily or otherwisetransgressedhe margin of appreciationwhich shouldbe accordedto it in this areawher
seekingto strike a fair balancebetweerits public interestin ensuringeffectiveimmigration control, on the one
hand, and the applicantsO need that the first applicant be able to remain in Norway, on the other hand.

ECtHR 25593/1. Assem Hassan v. DK 23 Oct. 201
no violation of ECHR, Art. 8 ECLI:CE:ECHR:2018:1023JUD002559:

The case concernedthe expulsionfrom Denmark of a Jordanian national, who has six children of Danish
nationality. He was deported in 2014 following several convictions for drugs offences.

TheCourtwasnot convincedhat the bestinterestsof the applicantOsix children had beenso adverselyaffectedby
his deportationthat they should outweighthe other criteria to be takeninto account,suchas the preventionof
disorder or crime.

ECtHR 38590/1i Biao v. DK 24 May 201
violation of ECHR, Art. 8+14 ECLI:CE:ECHR:2016:0524JUD003859(

Initially, the SecondSectionof the Court decidedon 25 March 2014 that there was no violation of Art. 8 in the
Danishcasewherethe Danishstatutoryamendmentequiresthat the spouses@ggregateties with Denmarkhasto
be strongerthan the spouses@ggregateties with anothercountry. However,after referral, the Grand Chambe
reviewedthat decisionand decidedotherwise.The Court ruled that the the so-calledattachmentequirement(the
requirementof both spouseshaving stronger ties with Denmarkthan to any other country) is unjustified and
constitutes indirect discrimination and therefore a violation of Art 8 and 14 ECHR.

ECtHR 54273/0 Boultif v. CH 2 Aug. 200:
violation of ECHR, Art. 8 ECLI:CE:ECHR:2001:0802JUD005427:

Expulsionof one of the spousess a seriousobstacleto family life for the remainingspouseand children in the
contextof article 8. In this casethe ECtHR establishegyuiding principlesin order to examinewhethersucha
measure is necessary in a democratic society. Relevant criteria are:

- the nature and seriousness of the offence committed by the applicant;

- the length of the applicantOs stay in the country from which he is going to be expelled;

- the time elapsed since the offence was committed as well as the applicantOs conduct in that period;

- the nationalities of the various persons concerned;

- the applicantOs family situation, such as the length of the marriage;

- and other factors expressing the effectiveness of a coupleQs family life;

- whether the spouse knew about the offence at the time when he or she entered into a family relationship
- and whether there are children in the marriage, and if so, their age.

Not least,the Court will also considerthe seriousnessf the difficulties which the spouseis likely to encounterin
the countryof origin, thoughthe merefact that a personmight face certain difficultiesin accompanyindner or his
spouse cannot in itself exclude an expulsion.

ECtHR 47017/0' Butt v. NO 4 Dec. 201
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violation of ECHR, Art. 8 ECLI:CE:ECHR:2012:1204JUD004701%

At the age of 3 and 4, the Butt children enter Norway with their motherfrom Pakistanin 1989. Theyreceivea
residencepermiton humanitariangrounds.After a coupleof yearsthe motherreturnswith the childrento Pakistar
without knowledgeof the Norwegianauthorities.After a coupleyearsthe mothertravels- again- backto Norway
to continueliving there.Thechildrenare 10 an 11 yearsold. Whenthe father of the children wantsto live alsoin
Norway,a new investigationshowsthat the family haslived both in Norway and in Pakistanand their residenct
permit is withdrawn. However,the expulsionof the children is not carried out. Yearslater, their deportationis
discussedgain. Themotherhasalreadydied and the adult children still do not haveany contactwith their father
in Pakistan.Their ties with Pakistanare so weakand reverselywith Norway so strongthat their expulsionwould
entail a violation of art. 8.

ECtHR 22689/0 De Souza Ribeiro v. UK 13 Dec. 201
violation of ECHR, Art. 8+13 ECLI:CE:ECHR:2012:1213JUD002268¢

A Brazilianin FrenchGuianawasremovedo Brazil within 50 minutesafter an appealhad beenlodgedagainsthis
removalorder. In this casethe Court considersthat the hastewith which the removalorder was executechad the
effectof renderingthe availableremediesneffectivein practiceandthereforeinaccessibleThebrevity of that time
lapseexcludesany possibilitythat the court seriouslyexaminedhe circumstancesnd legal argumentsn favour of
or againsta violation of Article 8 of the Conventionin the eventof the removalorder beingenforced.Thus,while
Statesare affordedsomediscretionasto the mannerin whichtheyconformto their obligationsunderAtrticle 13 of
the Convention,that discretion mustnot result, as in the presentcase,in an applicant being deniedaccessin
practiceto the minimumproceduralsafeguardsieededo protecthim againstarbitrary expulsion.Concerningthe
dangerof overloadingthe courtsand adverselyaffectingthe properadministrationof justicein FrenchGuiana,the
Court reiteratesthat, as with Article 6 of the Convention Article 13 imposeson the ContractingStatesthe duty to
organise their judicial systems in such a way that their courts can meet its requirements.

ECtHR 17120/0' Dhahbi v. IT 8 Apr. 201«
violation of ECHR, Art. 6, 8+14 ECLI:CE:ECHR:2014:0408JUD001712(

The ECtHRruled that art. 6(1) also meansthat a national judge hasan obligation to decideon a questionwhich
requestdor a preliminaryruling on theinterpretationof Union law. Either the nationaljudgeexplicitly argueswhy
sucha requestis pointless(or alreadyanswered)r the nationaljudgerequestghe CJEU for a preliminary ruling
on the issue. In this case the Italian Supreme Court did not answer the question at all.

ECtHR 56971/1 El Ghatet v. CH 8 Nov. 201
violation of ECHR, Art. 8 ECLI:CE:ECHR:2016:1108JUD0056971

The applicantis an Egyptian national, who applied for asylumin Switzerlandleaving his son behindin Egypt.
While his asylumapplicationwasrejected the father obtaineda residencepermitand after havingmarried a Swis:
national also Swissnationality. The couplehavea daughterand eventuallydivorced. The fatherOsirst requestfor
family reunificationwith his sonwasacceptedn 2003but eventuallyhis sonreturnedto Egypt. ThefatherOseconc
requestfor family reunification in 2006 was rejected. According to the Swiss Federal SupremeCourt, the
applicantOsonhad closertiesto Egyptwherehe had beencaredfor by his motherand grandmotherMoreover the
father should have applied for family reunification immediately after arriving in Switzerland.

TheCourt first considersthat it would be unreasonabléo askthe father to relocateto Egyptto live togetherwith
his son there, as this would entail a separationfrom the fatherOslaughterliving in Switzerland. The son had
reachedthe ageof 15 whentherequestfor family reunificationwaslodgedandtherewereno othermajor threatsto
his best interests in the country of origin.

Basedon thesefacts, the Court finds that no clear conclusioncan be drawn whetheror not the applicants@nteres
in a family reunificationoutweighedhe public interestof the respondenStatein controlling the entry of foreigners
into its territory. Neverthelesghe Court notesthat the domestiaccourt havemerelyexaminedhe bestinterestof the
child in a brief mannerand put forward a rather summaryreasoning.As suchthe childObestinterestshavenot
sufficiently been placed at the centre of its balancing exercise. The Court therefore finds a violation of Art.

ECtHR 22251/0 G.R.v.NL 10 Jan. 201
violation of ECHR, Art. 8+13 ECLI:CE:ECHR:2012:0110JUD0022251

Theapplicantdid not haveeffectiveaccesdo the administrativeprocedureby which he might, subjectto fulfilling

the conditionsprescribedby domestidaw, obtaina residencepermitwhichwouldallow himto residelawfully with
his family in the Netherlandsdueto the disproportionbetweerthe administrativechargein issueand the actual
incomeof the applicant®gamily. The Court finds that the extremelyformalistic attitude of the Minister B which,
endorsedby the RegionalCourt, also deprivedthe applicant of accesso the competentadministrativetribunal B
unjustifiably hindered the applicantOs use of an otherwise effective domestic remedy.

There has therefore been a violation of Article 8 and 13 of the Convention.

ECtHR 23038/1! Gaspar v. RUS 12 June 201
interpr. of ECHR, Art. 8 ECLI:CE:ECHR:2018:0612JUD002303¢

Requestor referral to the Grand Chamberpending.In this casea residencepermitof a Czechnational marriedto
a Russiannational was withdrawn basedon a no further motivatedreport implicating that the applicant was
considered a danger to national security.

ECtHR 52166/0 Hasanbasic v. CH 11 June 201
violation of ECHR, Art. 8 ECLI:CE:ECHR:2013:0611JUD005216¢€

After living in Switzerlandfor 23 yearswith a residencepermit, the applicantdecidesto go backto Bosnia.Soor
after, he getsseriouslyill and wantsto get back to his wife who stayedin Switzerland.However,this (family
reunification)requesis deniedmainly becausef the fact that he hasbeenon welfareand had beenfined (a total of
350 euros)and convictedfor severaloffenceqa total of 17 daysimprisonment) Thecourt rulesthat this rejection,
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given the circumstances of the case, is disproportionate and a violation of article 8.

! ECtHR 22341/0' Hode and Abdi v. UK 6 Nov. 201:
* violation of ECHR, Art. 8+14 ECLI:CE:ECHR:2012:1106JUD0022341
* Discrimination on the basis of date of marriage has no objective and reasonable justification.

! ECtHR 63311/1 Hoti v. CRO 26 Apr. 201
* violation of ECHR, Art. 8 ECLI:CE:ECHR:2018:0426JUD0063311

* Theapplicantis a statelespersonwho cameto Croatia at the age of seventeeand haslived and workedtherefor
almost forty years. The applicant has filed severalrequestsfor Croatian nationality and permanentresidenct
status; these,however,were all denied. The Court doesconsiderthat, in the particular circumstancesof the
applicantOgase,the respondentState has not compliedwith its positive obligation to provide an effectiveand
accessibleprocedureor a combinationof proceduresenablingthe applicantto havethe issuesof his further stay
and status in Croatia determined with due regard to his private-life interests.

! ECtHR 32248/1: Ibrogimov v. RUS 15 May 201
* violation of ECHR, Art. 8+14 ECLI:CE:ECHR:2018:0515JUD003224¢

* Theapplicantwasborn in UzbekistanAfter the deathof this grandfatherhe wantedto moveto his family (father,
mother,brother and sister)who alreadylived in Russiaand held Russiamationality. After a mandatoryblood test
he wasfoundHIV-positiveand therefordeclaredOundesirableTheexclusionorder wasupheldby a District court
andin appeal. TheECthRheldunanimouslythat the applicanthasbeena victim of discriminationon accountof his

health.
! ECtHR 12738/1! Jeunesse v. NL 3 Oct. 201
* violation of ECHR, Art. 8 ECLI:CE:ECHR:2014:1003JUD001273¢

* The central issuein this caseis whether, bearing in mind the margin of appreciation afforded to Statesin
immigrationmatters,a fair balancehasbeenstruckbetweerthe competingnterestsat stake,namelythe persona
interestsof the applicant,her husbandand their childrenin maintainingtheir family life in the Netherlandson the
onehandand, on the other, the public order interestsof the respondenGovernmentn controlling immigration.In
view of the particular circumstancesof the case, it is questionablewhether general immigration policy
consideration®f themselvesan be regardedas sufficientjustification for refusingthe applicantresidencen the
Netherlands.

! ECtHR 32504/1 Kaplan a.o. v. NO 24 July 201
* violation of ECHR, Art. 8 ECLI:CE:ECHR:2014:0724JUD0032504

* A TurkishfatherOspplicationfor asylumis deniedin 1998. After a convictionfor aggravatedburglary in 1999he
getsan expulsionorder and an indefinite entry ban. On appealthis entry banis reducedto 5 years.Finally heis
expelledin 2011.His wife and childrenarrived in Norwayin 2003andweregrantedcitizenshipin 2012.Giventhe
youngestiaughterspecialcare needgrelatedto chronicand seriousautism),the bondwith the fatherandthelong
period of inactivity of the immigration authorities, the Court statesthat it is not convincedin the concreteand
exceptional circumstance of the case that sufficient weight was attached to the best interests of the child.

! ECtHR 38030/1. Khan v. GER 23 Sep. 201
* interpr. of ECHR, Art. 8 ECLI:CE:ECHR:2016:0923JUD003803(

* This caseis aboutthe applicantOghan) imminentexpulsionto Pakistanafter shehad committedmanslaughtein
Germanyin a stateof mentalincapacity.On 23 April 2015the Court ruled that the expulsionwould not giverise to
a violation of Art. 8. Subsequentlthe casewasreferredto the Grand Chamber.The Grand Chambemwasinformec
by the GermanGovernmenthat the applicantwould not be expelledand granteda ODuldung@heseassurance
made the Grand Chamber to strike the application out of the list.

! ECtHR 41697/1 Krasniqi v. AUS 25 Apr. 201
* no violation of ECHR, Art. 8 ECLI:CE:ECHR:2017:0425JUD004169"

* Theapplicantis from Kosovoand enteredAustriain 1994whenhewas19 yearsold. Within a yearhewasarrestec
for working illegally and was issueda five-year residenceban. He lodged an asylumapplication, which was
dismissedand returnedvoluntarily to Kosovoin 1997.In 1998he wentbackto Austriaandfiled a secondasylurr
requestwith his wife and daughter. Although the asylum claim was dismissedthey were granted subsidiary
protection. Thetemporaryresidencepermitwasextendech fewtimesbut expiredin Decembei2009as he had not
appliedfor its renewal.After nine convictionson drugs offencesand aggravatedthreat, he wasissueda ten-yeal
residenceban. Although the applicant is well integratedin Austria, the Court concludes that the Austrian
authoritieshavenot oversteppedhe margin of appreciationaccordedto themin immigrationmattersby expelling
the applicant.

! ECtHR 7841/1. Levakovic v. DK 23 Oct. 201

* no violation of ECHR, Art. 8 ECLI:CE:ECHR:2018:1023JUD0007841

* This caseconcernsa decisionto expelthe applicantto Croatia, with which he had no ties apart from nationality,
after he wastried and convictedfor crimescommittedn Denmark,wherehe had lived mostof his life. The Court
found that the domesticcourts had madea thorough assessmentf his personal circumstancespalancing the
competinginterestsand taking Strasbourgcase-lawinto account.The domesticcourts had beenaware that very
strongreasonswere necessaryo justify the expulsionof a migrant who has beensettledfor a long time, but had
found that his crimes were serious enough to warrant such a measure.

! ECtHR 1638/0. Maslov v. AU 22 Mar. 200
* violation of ECHR, Art. 8 ECLI:CE:ECHR:2007:0322JUD000163¢

* In additionto the criteria setoutin Boultif (54273/00)and Tner (46410/99)the ECtHR considerghat for a settlec
migrant who has lawfully spentall or the major part of his or her childhoodand youthin the hostcountry very
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seriousreasonsare requiredto justify expulsion.Thisis all the moresowherethe personconcerneccommitteche
offences underlying the expulsion measure as a juvenile.

ECtHR 13178/0: Mayeka v. BEL 12 Oct. 200
no violation of ECHR, Art. 5+8+13 ECLI:CE:ECHR:2006:1012JUD001317¢

Mrs Mayeka,a Congoleseaational,arrived in Canadain Septembe2000,whereshewasgrantedrefugeestatusin
July 2001 and obtainedindefinite leave to remain in March 2003. After being granted asylum, she askedher
brother, a Dutch national living in the Netherlandsto collect her daughterTabitha, who wasthenfive yearsold,
from the DemocraticRepublicof the Congoat the airport of Brusselsandto look after her until shewasableto join
her motherin Canada.Shortlyafter arriving at Brusselsairport on 18 August2002, Tabithawasdetainedbecaus:
shedid not havethe necessarydocumentdo enter Belgium.An application for asylumthat had beenlodgedon
behalfof Tabithawasdeclaredinadmissibleby the Belgian Aliens Office. A requestto place Tabithain the care of
foster parentswas not answered.Although the BrusselsCourt of First instanceheld on 16 October 2002 that
TabithaOsletentionwas unjustand orderedher immediaterelease the Belgian authoritiesdeportedthe five year
old child to Congo on a plane.

TheCourt consideredhat owingto her veryyoungage,thefactthat shewasanillegal alienin a foreignland, that
shewasunaccompaniedby her family from whomshehad becomeseparatedand that shehad beenleft to her own
devices, Tabitha was in an extremely vulnerable situation.

The Court ruled that the measuregakenby the Belgianauthoritieswerefar from adequateand that Belgiumhad
violated its positive obligations to take requisite measuresand preventiveaction. Since there was no risk of
TabithaOseekingto evadethe supervisionof the Belgian authorities, her detentionin a closedcentrefor adults
servedno purposeand othermeasuresnore conduciveto the higherinterestof the child guaranteedy Article 3 of
the Conventionon the Rights of the Child, could have beentaken. Since Tabitha was an unaccompaniedlien
minor, Belgiumwas under an obligation to facilitate the reunion of the family. However,Belgiumhad failed to
complywith theseobligationsand had disproportionatelyinterferedwith the applicants@ights to respectfor their
family life.

ECtHR 52701/0' Mugenzi v. FR 10 July 201
violation of ECHR, Art. 8 ECLI:CE:ECHR:2014:0710JUD0052701

The Court notedthe particular difficulties the applicant encounteredn their applications,namelythe excessiv
delaysand lack of reasonsor explanationggiventhroughoutthe processdespitethe fact that he had alreadybeer
through traumatic experiences.

ECtHR 41215/1. Ndidi v. UK 14 Sep. 201
no violation of ECHR, Art. 8 ECLI:CE:ECHR:2017:0914JUD004121¢

This caseconcernsa Nigerian national®gomplaintabout his deportationfrom the UK. Mr Ndidi, the applicant,
arrived with his motherin the UK agedtwo. He had an escalatinghistory of offendingfrom the age of 12, with
periods spentin institutionsfor youngoffenders.He was releasedin March 2011, aged 24, and servedwith a
deportationorder. All his appealswere unsuccessfullThe Court pointedoutin particular that therewould haveto
bestrongreasondor it to carry outa freshassessmemf this balancingexercisegspeciallywhereindependenand
impartial domesticcourts had carefully examinedthe facts of the case, applying the relevant human rights
standards consistently with the European Convention and its case-law.

ECtHR 41615/0 Neulinger v. CH 6 July 201
violation of ECHR, Art. 8 ECLI:CE:ECHR:2010:0706JUD004161¢

The child's best interests,from a personal developmentperspective,will dependon a variety of individual
circumstancesjn particular his age and level of maturity, the presenceor absenceof his parentsand his
environmenandexperienced-or thatreason thosebestinterestsmustbe assesseth eachindividual case.Tothat
end they enjoy a certain margin of appreciation,which remains subject, however,to a Europeansupervisior
wherebythe Court reviewsunderthe Conventionthe decisionsthat thoseauthoritieshavetakenin the exerciseof
that power.In this casethe Court notesthat the child has Swissnationality and that he arrived in the countryin
June2005at theageof two. He hasbeenliving therecontinuouslyeversince.He howgoesto schoolin Switzerlanc
and speaksFrench. Eventhoughhe is at an age wherehe still hasa certain capacityfor adaptation,the fact of
beinguprootedagain from his habitual environmentvould probablyhaveseriousconsequence®r him, especially
if he returnson his own, asindicatedin the medicalreports. His return to Israel cannotthereforebe regardedas
beneficial.

ECtHR 55597/0 Nunez v. NO 28 June 201
violation of ECHR, Art. 8 ECLI:CE:ECHR:2011:0628JUD0055597

AthoughMs Nunezwas deportedfrom Norway in 1996 with a two-year ban on her re-entry into Norway, she
returned to Norway, got married and had two daughtersborn in 2002 and 2003. It takesuntil 2005 for the
Norwegianauthoritiesto revokeher permitsandto decidethat mrs Nunezshouldbe expelled The Court rulesthat
the authoritieshad not struck a fair balancebetweenthe public interestin ensuringeffectiveimmigration control
and Ms NunezOs need to remain in Norway in order to continue to have contact with her children.

ECtHR 34848/0 0ODonoghue v. UK 14 Dec. 201
violation of ECHR, Art. 12+14 ECLI:CE:ECHR:2010:1214JUD003484¢
Judgment of Fourth Section

TheUK Certificateof Approvalrequiredforeigners,excepthosewishingto marry in the Churchof England,to pay
large feesto obtainthe permissiorfrom the HomeOfficeto marry. The Court foundthat the conditionsviolatedthe
right to marry (Article 12 of the Convention),that it was discriminatory in its application (Article 14 of the
Convention) and that it was discriminatory on the ground of religion (Articles 9 and 14 of the Convention).

ECtHR 38058/0 Osman v. DK 14 June 201
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violation of ECHR, Art. 8 ECLI:CE:ECHR:2011:0614JUD003805¢

The Court concludedthat the denial of admissionof a 17 yearsold Somaligirl to Denmark,whereshehad lived
from the age of severuntil the age of fifteen, violated Article 8. For a settledmigrantwho haslawfully spentall of
the major part of his or her childhoodand youthin a hostcountry, very seriousreasonsare requiredto justify
expulsionOrhe DanishGovernmenhad arguedthat the refusalwasjustified becausehe applicanthad beentaker
out of the countryby her father, with her motherOpermissionjn exerciseof their rights of parentalresponsibility
The Court agreed Othatthe exerciseof parental rights constitutesa fundamentalelementof family life®,but
concludedthat Oinrespectingparental rights, the authorities cannotignore the childOsnterestincluding its own
right to respect for private and family lifed.

ECtHR 76136/1. Ramadan v. MAL 21 June 201
no violation of ECHR, Art. 8 ECLI:CE:ECHR:2016:0621JUD007613¢

Mr Ramadanoriginally an Egyptiancitizen,acquiredMaltesecitizenshipafter marryinga Maltesenational. It was
revokedby the Minister of Justiceand Internal Affairs following a decisionby a domesticcourt to annul the
marriageon the groundthat Mr RamadanQGmly reasonto marry had beento remainin Malta andacquireMaltese
citizenship.Meanwhile,the applicant remarried a Russiannational. The Court found that the decisiondepriving
him of his citizenshipwhichhadhada clear legal basisundertherelevantnationallaw and had beenaccompanie
by hearings and remedies consistent with procedural fairness, had not been arbitrary.

ECtHR 76550/1: Saber a.0. v. SP 18 Dec. 201
violation of ECHR, Art. 8 ECLI:CE:ECHR:2018:1218JUD007655(

The Moroccan applicants had been tried and sentencedto imprisonment.The subsequengexpulsion, which
automaticallyresultedin the cancellationof any right of residencewasupheldby an administrativecourt, and in
appealby the High Court. However the ECtHRfoundthat the national authoritieshad failed to examinethe nature
and seriousnessf the criminal convictionsin questionaswell asall the other criteria establishedy the case-law
of the Court, in order to assess the necessity of the expulsion and exclusion orders.

ECtHR 77063/1. Salem v. DK 1 Dec. 201
no violation of ECHR, Art. 8 ECLI:CE:ECHR:2016:1201JUD007706%

The applicantis a statelessPalestinianfrom Lebanon.In 1994, having married a Danishwomanhe is granteda
residencepermit,andin 2000heis alsograntedasylum.In June2010the applicant- by thenfather of 8 children-
is convictedof drug trafficking and dealing,coercionby violence blackmail, theft, and the possessiolf weapons
He is sentencedo five yearsimprisonmentwhich decisionis upheldby the SupremeCourtin 2011addinga life-
long ban on his return. Appeals against his expulsion are refused and at the end of 2014 he is deported to
The ECtHRrulesthat althoughthe applicanthas8 childrenin Denmark,he hasan extensiveand seriouscriminal
record. Also, he is not well-integrated into Danish society (still being illiterate and not being able to speak [

ECtHR 12020/0! Udeh v. CH 16 Apr. 201
violation of ECHR, Art. 8 ECLI:CE:ECHR:2013:0416JUD001202(

In 2001 a Nigerian national, was sentencedo four months@mprisonmentfor possessiorf a small quantity of
cocaine.In 2003 he married a Swissnational who had just given birth to their twin daughters.By virtue of his
marriage, he was granted a residencepermit in Switzerland.In 2006 he was sentencedo forty-two months
imprisonmentin Germanyfor a drug-trafficking offence. The SwissOffice of Migration refusedto renew his
residenceyermit, statingthat his criminal convictionand his familyOslependencen welfarebenefitsweregrounds
for his expulsion.An appealwasdismissedln 2009 he wasinformedthat he had to leaveSwitzerlandIn 2011 he
wasmadethe subjectof an order prohibiting him from enteringSwitzerlanduntil 2020.Althoughhe is divorcedin
the meantimeand custodyof the children has beenawardedto the mother,he hasbeengiven contactrights. The
court rules that deportationand exclusionorderswould preventthe immigrantwith two criminal convictionsfrom
seeing his minor children: deportation would constitute a violation of article 8.

ECtHR 46410/9' tnerv. NL 18 Oct. 200
violation of ECHR, Art. 8 ECLI:CE:ECHR:2006:1018JUD004641(

Theexpulsionof an alien raisesa problemwithin the contextof art. 8 ECHRIf that alien hasa family whomhe has
to leave behind.In Boultif (54273/00)the Court elaboratedthe relevantcriteria which it would usein order to
assessvhetheran expulsionmeasurevasnecessaryn a democraticsocietyand proportionateto the legitimateaim
pursued. In this judgment the Court adds two additional criteria:

b the bestinterestsand well-being of the children, in particular the seriousnes®f the difficulties which any
children of the applicant are likely to encounter in the country to which the applicant is to be expelled; and
b the solidity of social, cultural and family ties with the host country and with the country of destination.

ECtHR 7994/1. Ustinova v. RUS 8 Nov. 201!
violation of ECHR, Art. 8 ECLI:CE:ECHR:2016:1108JUD000799«

Theapplicant,AnnaUstinova,is a national of Ukraine whowasborn in 1984.Shemovedto live in Russiaat the
beginningof 2000.In March 2013Ms Ustinovawasdeniedre-entryto Russiaafter a visit to Ukraine with her two
children. This denial was basedon a decisionissuedby the ConsumeiProtection Authority (CPA) in June2012,
that, during her pregnancyin 2012, Ms Ustinovahad testedpositivefor HIV and thereforher presencen Russie
constituted a threat to public health.

This decisionwas challengedbut upheldby a district Court, a RegionalCourt and the SupremeCourt. Only the
Constitutional Court declaredthis incompatiblewith the RussianConstitution. Although ms Ustinova has since
beenable to re-enterRussiavia a border crossingwith no controls, her namehasnot yet beendefinitively deletec
from the list of undesirable individuals maintained by the Border Control Service.

ECtHR 47781/1 Zezev v. RUS 12 June 201
violation of ECHR, Art. 8 ECLI:CE:ECHR:2018:0612JUD0047781
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In this casean applicationfor Russiamationality of a Kazakhnationalmarriedto a Russiamational wasrejectec
basedon information from the SecretSerciceimplicating that the applicant poseda treat to RussiaOrational
security.

1.3.5 CRC views on Regular Migration

CRC C/79/DR/12/201 C.E.v. BEL 27 Sep. 201
violation of CRC, Art. 10

C.E. is an in Morocco abandonedchild, which was entrustedby the Marrakesh Court of First Instanceunder
Okafalatare of abandonedchildren) to two Belgian-Moroccanmarried nationals. Kafala establishesa sort of
guardianshipbut doesnot give the child any family rights. Thus,the Belgianauthoritiesrefuseda visaon the basis
of family reunification. Also a long-stayvisa on humanitariangroundswas refusedbasedon the argumentthat
kafala doesnot countas adoptionand that a visa on humanitariangroundsis no replacemenbf (an application
for) adoption.

TheCommitteerecallsthat it is notits role to replacenational authoritiesin the interpretationof national law and
theassessmermtf factsand evidencebutto verify the absenceof arbitrarinessor denial of justicein theassessme
of authorities, and to ensurethat the best interestsof the child have beena primary considerationin this
assessmenSubsequentlythe Committeenotesthat the term Ofamily€houldbe interpretedbroadly including also
adoptiveor fosterparents.TheCommitteeconcludeghat the Stateparty hasfailed to fulfil its obligations:violation
of art. 3, 10 and 12.
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2 Borders and Visas

2.1 Borders and Visas: Adopted Measures case law sorted in chronological orc

Regulation 2016/1624 Border and Coast Guard Agency
Creating a Borders and Coast Guard Agency
* 0J2016 L 251/1

* Repealing: Regulation 2007/2004 and Regulation 1168/2011 (Frontex)
and Regulation 863/2007 (Rapid Interventions Teams).

Reqgulation 562/2006 Borders Code
Establishing a Community Code on the rules governing the movement of persons across borders
* 0J2006 L 105/1
*  This Regulation is replaced by Regulation 2016/399 Borders Code (codified).
amd by Reg. 296/2008 (OJ 2008 L 97/60)
amd by Reg. 81/2009 (OJ 2009 L 35/38ir the use of the VIS
amd by Reg. 265/2010 (OJ 2010 L 85Qj movement of persons with a long-stay visa
amd by Reg. 610/2013 (OJ 2013 L 1820 Fundamental Rights
amd by Reg. 1051/2013 (OJ 2013 L 29501 specific measures in case of serious deficiencies

CJEU judgments

! CJEU C-412/17ouring Tours a.o. 13 Dec. 2018 Art. 22+23

! CJEU C-9/16A. 21 June 2017 Art. 20+21

! CJEU C-17/1€&I Dakkak 4 May 2017 Art. 4(1)

! CJEU C-575/1ir Baltic 4 Sep. 2014 Art. 5

! CJEU C-23/1Zakaria 17 Jan. 2013 Art. 13(3)

! CJEU C-355/1EP v. Council 5Sep. 2012

! CJEU C-278/12 (PPWAIl 19 July 2012 Art. 20+21

! CJEU C-606/1ANAFE 14 June 2012 Art. 13+5(4)(a)

! CJEU C-430/1@aydarov 17 Nov. 2011

! CJEU C-188/10 & C-189/1Melki & Abdeli 22 June 2010 Art. 20+21

! CJEU C-261/08 & C-348/0&arcia & Cabrera 22 Oct. 2009 Art. 5, 11+13
See further: = 2.3

Regulation 2016/399 Borders Code (codified)

On the rules governing the movement of persons across borders. Codification of all previous amendments of th
(Schengen) Borders Code
* 0J 2016 L 77/1
*  This Regulation replaces Regulation 562/2006 Borders Code
amd by Reg. 458/2017 (OJ 2017 L 7ar):the reinforcement of checks against relevant dBases and ext. bord
amd by Reg. 2225/2017 (OJ 2017 L 327éh)the use of the EES

CJEU judgments
New! CJEU C-444/1RArib 19 Mar. 2019 Art. 32
CJEU pending cases
! CJEU C-584/18lue Air/D.Z. pending Art. 14(2)
! CJEU C-380/1&.P. pending Art. 6(1)(e)
! CJEU C-341/18. a.o. pending Art. 11
See further: & 2.3
Decision 574/2007 Borders Fund |

Establishing European External Borders Fund
* 0J2007L 144
*  This Regulation is repealed by Regulation 515/2004 (Borders Fund II)

Regulation 515/2014 Borders Fund Il
Borders and Visa Fund
* 0J 2014 L 150/143
*  This Regulation repeals Decision No 574/2007 (Borders Fund I)

Requlation 2017/2226 EES
Establishing an Entry/Exit System (EES) to register entry and exit data and refusal of entry data of third country
nationals crossing the external borders
* 0J 2017 L 327/20
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Requlation 2018/1240 ETIAS
Establishing a European Travel Information and Authorisation System
* 0J 2018 L 236/1
*  Amending Regulations 1077/2011, 515/2014, 2016/399, 2016/794 and 2016/1624.

Regulation amending Reqgulation 2018/1726 EU-LISA
On the European Agency for the Operational Management of large-scale IT systems
* 0J 2018 L 295/99

Requlation 1052/2013 EUROSUR
Establishing the European Border Surveillance System (Eurosur)
* 0J 2013 L 295/11

CJEU judgments
! CJEU C-44/145pain v. EP & Council 8 Sep. 2015
See further: o 2.3
Regulation 2007/2004 Frontex

Establishing External Borders Agency

* 0J2004 L 349/1

*  This Regulation is replaced by Regulation 2016/1624 Border and Coast Guard Agency
amd by Reg. 863/2007 (OJ 2007 L 199/8)rder guard teams
amd by Reg. 1168/2011 (OJ 2011 L 30409de of Conduct and joint operations

Requlation 1931/2006 Local Border traffic
Local border traffic within enlarged EU at external borders of EU
* 0J 2006 L 405/1
amd by Reg. 1342/2011 (OJ 2011 L 347/41):definition of border area

CJEU judgments
! CJEU C-254/1Shomodi 21 Mar. 2013 Art. 2(a)+3(3)
See further: o 2.3
Requlation 656/2014 Maritime Surveillance

Rules for the surveillance of the external sea borders in the context of operational cooperation coordinated by F
*  0J 2014 L 189/93

Directive 2004/82 Passenger Data

On the obligation of carriers to communicate passenger data

*  0J 2004 L 261/24 UK opt in
Regulation 2252/2004 Passports

On standards for security features and biometrics in passports and travel documents
* 0J 2004 L 385/1
amd by Reg. 444/2009 (OJ 2009 L 142€f)biometric identifiers

CJEU judgments
! CJEU C-446/12Nillems a.o. 16 Apr. 2015 Art. 4(3)
! CJEU C-101/13J. 2 Oct. 2014
! CJEU C-139/1%om. v. Belgium 13 Feb. 2014 Art. 6
! CJEU C-291/15chwarz 17 Oct. 2013 Art. 1(2)
See further: o 2.3
Recommendation 761/2005 Researchers

On uniform short-stay visas for researchers from third countries
* 0J 2005 L 289/23

Convention Schengen Acquis
Implementing the Schengen Agreement of 14 June 1985
* 0J2000L 239

CJEU judgments
! CJEU C-240/1E. 16 Jan. 2018 Art. 25(1)+25(2)
See further: & 2.3
Requlation 1053/2013 Schengen Evaluation

Schengen Evaluation
* 0J 2013 L 295/27

Regulation 1987/2006 SIS I
Establishing 2nd generation Schengen Information System
*  0J2006 L 381/4
* Replacing:
Reg. 378/2004 (0OJ 2004 L 64)
Reg. 871/2004 (OJ 2004 L 162/29)
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Reg. 2424/2001 (OJ 2001 L 328/4)

Reg. 1988/2006 (OJ 2006 L 411/1)

Ending validity of:

Dec. 2001/886; 2005/451; 2005/728; 2006/628

amd by Reg 1988/2006 (OJ 2006 L 411d4h)extending funding of SIS Il

Council Decision 2016/268 SIS Il Access

List of competent authorities which are authorised to search directly the data contained in the 2nd generation S
*  0J 2016 C 268/1

Council Decision 2016/1209 SIS Il Manual
On the SIRENE Manual and other implementing measures for SIS I
* 0J 2016 L 203/35

Regulation 2018/1861 SIS 1l usage on borders
On the use of SIS for the return of illegally staying third-country nationals
*  0J2018L 312/14

Requlation 2018/1860 SIS Il usage on returns
On the use of SIS for the return of illegally staying third-country nationals
* 0J2018L 312/1

Council Decision 2017/818 Temporary Internal Border Control
Setting out a Recommendation for prolonging temporary internal border control in exceptional circumstances pt
overall functioning of the Schengen area at risk
* 0J2017 L 122/73

Decision 565/2014 Transit Bulgaria a.0. countries
Transit through Bulgaria, Croatia, Cyprus and Romania
*  0J 2014 L 157/23
* repealing Dec. 895/2006 and Dec. 582/2008 (OJ 2008 L 161/30)

Regulation 693/2003 Transit Documents
Establishing a specific Facilitated Transit Document (FTD) and a Facilitated Rail Transit Document (FRTD)
* 0J 2003 L 99/8

Regulation 694/2003 Transit Documents Format
Format for Facilitated Transit Documents (FTD) and Facilitated Rail Transit Documents (FRTD)
* 0J 2003 L 99/15

Decision 586/2008 Transit Switzerland
Transit through Switzerland and Liechtenstein
* 0J 2008 L 162/27
* amending Dec. 896/2006 (OJ 2006 L 167)

Decision 1105/2011 Travel Documents

On the list of travel documents which entitle the holder to cross the external borders
* 0J 2011 L 287/9

Requlation 767/2008 VIS
Establishing Visa Information System (VIS) and the exchange of data between MS
* 0J 2008 L 218/60

*  Third-pillar VIS Decision (OJ 2008 L 218/129)

Decision 512/2004 VIS (start)
Establishing Visa Information System (VIS)
* 0J2004 L 213/5

Council Decision 2008/633 VIS Access
Access for consultation of the Visa Information System (VIS) by designated authorities of Member States and E
* 0J2008L 218/129

Regulation 1077/2011 VIS Management Agency
Establishing an Agency to manage VIS, SIS & Eurodac
*  0J2011L 286/1

Regulation 810/2009 Visa Code
Establishing a Community Code on Visas
* 0J 2009 L 243/1
amd by Reg. 154/2012 (OJ 2012 L 58@ir the relation with the Schengen acquis

CJEU judgments
! CJEU C-403/1€&I Hassani 13 Dec. 2017 Art. 32
! CJEU C-638/16 PPW. & X. 7 Mar. 2017 Art. 25(1)(a)
! CJEU C-575/12\ir Baltic 4 Sep. 2014 Art. 24(1)+34
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CJEU C-84/1XKoushkaki 19 Dec. 2013 Art. 23(4)+32(1)
CJEU C-83/12V0 10 Apr. 2012 Art. 21+34
CJEU pending cases
CJEU C-680/1%ethanayagam pending Art. 8(4)+32(3)
See further: & 2.3
Requlation 1683/95 Visa Format
Uniform format for visas
* 0J 1995 L 164/1 UK opt in
amd by Reg. 334/2002 (OJ 2002 L 53/7)
amd by Reg. 856/2008 (OJ 2008 L 235/1)
amd by Reg. 1370/2017 (OJ 2017 L 198/24)
Regulation 539/2001 Visa List |
Listing the third countries whose nationals must be in possession of visas
* 0J 2001 L 81/1
*  This Regulation is replaced Regulation 2018/1806 Visa List (godified) y
amd by Reg. 2414/2001 (OJ 2001 L 327KMpving Romania to Owhite listO
amd by Reg. 453/2003 (0J 2003 L 69/Myving Ecuador to Oblack listO
amd by Reg. 851/2005 (OJ 2005 L 141G reciprocity for visas
amd by Reg. 1932/2006 (OJ 2006 L 405/23)
amd by Reg. 1244/2009 (OJ 2009 L 336l1fting visa req. for Macedonia, Montenegro and Serbia
amd by Reg. 1091/2010 (OJ 2010 L 3291fting visa req. for Albania and Bosnia
amd by Reg. 1211/2010 (OJ 2010 L 3396}ing visa req. for Taiwan
amd by Reg. 1289/2013 (OJ 2013 L 347/74)
amd by Reg. 259/2014 (OJ 2014 L 105I8fting visa req. for Moldova
amd by Reg. 509/2014 (OJ 2014 L 149/&T}ing visa req. for Colombia, Dominica, Grenada,
amd by Reg. 509/2014 (0OJ 2014 L 149/@nd Kiribati, Marshall Islands, Micronesia, Nauru,
amd by Reg. 509/2014 (0J 2014 L 149/@fd Palau, Peru, Saint Lucia, Saint Vincent & GrOs,
amd by Reg. 509/2014 (OJ 2014 L 149/@Rd Samoa, Solomon Islands, Timor-Leste, Tonga,
amd by Reg. 509/2014 (OJ 2014 L 149/@nd Trinidad and Tobago, Tuvalu, the UA Emirate,
amd by Reg. 509/2014 (OJ 2014 L 149/@&nd Vanuatu.
amd by Reg. 372/2017 (OJ 2017 L 61[4jting visa req. for Georgia
amd by Reg. 371/2017 (OJ 2017 L61@R Suspension mechanism
amd by Reg. 850/2017 (OJ 2017 L 133Lifting visa req. for Ukraine
Regulation 2018/1806 Visa List Il (codified)
Listing the third countries whose nationals must be in possession of visas
* 0J 2018 L 303/39
*  This Regulation replaces Regulation 539/2001 Visa List |
Regulation 333/2002 Visa Stickers
Uniform format for forms for affixing the visa
* 0J 2002 L 53/4 UK opt in

ECHR

Anti-torture

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols
Art. 3 Prohibition of Torture, Degrading Treatment

ETS 005 (4 November 1950)

impl. date 31 Aug. 1954

ECtHR Judgments

ECtHR 43639/1XKhanh
ECtHR 19356/0&hioshvili a.o.
ECtHR 53608/1B.M.

ECtHR 55352/12den Ahmed
ECtHR 11463/0%Bamaras
ECtHR 27765/0Hirsi

4 Dec. 2018 Art. 3

20 Dec. 2016 Art. 3+13
19 Dec. 2013 Art. 3+13
23 July 2013 Art. 3+5
28 Feb. 2012 Art. 3

21 Feb. 2012 Art. 3+13

See further: & 2.3

2.2 Borders and Visas: Proposed Measures

Regulation amending Regulation

On temporary reintroduction of checks at internal borders

Com (2017) 571, 27 Sep 2017

amending Borders Code (Reg. 2016/399); Council position agreed, spring 2018

*

*
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EP position Nov 2018

Regulation
On interoperability of visas and borders legislation

*

Com (2017) 193, 12 Dec 2017
Council position agreed, spring 2018; no EP position yet

Regulation
Amending Visa Code Regulation

*

Com (2018) 252, 14 Mar 2018
Council position agreed, spring 2018; no EP position yet

Regulation
Amending Regulation on Visa Information System

*

*

COM (2018) 302, 16 May 2018
No Council or EP position yet

Regulation
Amending Visa List to waive visas for UK citizens

*

*

Com (2018) 745, 13 Nov 2018
No Council or EP position yet

Regulation amending Regulation 539/2001 Visa waiver Kosovo
Visa List amendment

*

COM (2016) 277, 4 May 2016

Regulation amending Regulation 539/2001 Visa waiver Turkey
Visa List amendment

*

COM (2016) 279, 4 May 2016

2.3 Borders and Visas: Jurisprudence case law sorted in alphabetical orc

2.3.1 CJEU Judgments on Borders and Visas

CJEU C-9/1¢ A. 21 June 201
interpr. of Reg. 562/20( Borders Code, Art. 20+21 ECLI:EU:C:2017:48
ref. from Amtsgericht Kehl, Germany, 7 Jan. 2016

Art. 20 and 21 mustbe interpretedas precludingnational legislation, which conferson the police authoritiesof a
MS the powerto checkthe identity of any person within an area of 30 kilometresfrom that MSO#and border with
other Schengerstateswith a viewto preventingor terminatingunlawful entryinto or residencen theterritory of
that MemberStateor preventingcertain criminal offencesvhich underminethe securityof the border, irrespective
of the behaviourof the personconcernedand of the existenceof specificcircumstancesynlessthat legislationlays
down the necessaryframeworkfor that power ensuringthat the practical exerciseof it cannothave an effeci
equivalent to that of border checks, which is for the referring court to verify.

Also, Art. 20 and 21 mustbe interpretedas not precludingnationallegislation,which permitsthe police authorities
of the MSto carry out, on board trains and on the premisef the railways of that MS, identity or border crossing
documentheckson any person,and briefly to stopand questionany personfor that purpose,if thosechecksare
basedon knowledgeof the situation or border police experience provided that the exerciseof those checksis
subjectunder national law to detailedrules and limitations determiningthe intensity,frequencyand selectivityof
the checks, which is for the referring court to verify.

CJEU C-278/12 (PPL Adil 19 July 201
interpr. of Reg. 562/20( Borders Code, Art. 20+21 ECLI:EU:C:2012:50
ref. from Raad van State, NL, 4 June 2012

The SchengemBordersCodemustbe interpretedas not precludingnationallegislation,suchas that at issuein the
main proceedings,which enablesofficials responsiblefor border surveillanceand the monitoring of foreign
nationalsto carry out checksjn a geographicarea 20 kilometresfrom the land border betweera MS andthe State
partiesto the CISA, with a view to establishingwhetherthe personsstoppedsatisfy the requirementor lawful
residenceapplicablein the MS concernedwhenthosechecksare basedon generalinformation and experienc:
regardingthe illegal residenceof personsat the placeswherethe checksare to be made,whenthey mayalso be
carried out to a limited extentin order to obtain such generalinformation and experience-basedata in that
regard, and whenthe carrying out of thosechecksis subjectto certain limitations concerning,inter alia, their
intensity and frequency.

CJEU C-575/1. Air Baltic 4 Sep. 201
interpr. of Reg. 562/20( Borders Code, Art. 5 ECLI:EU:C:2014:215
ref. from Administraly" apgabaltiesa, Latvia, 7 Dec. 2012

The Borders Code precludesnational legislation, which makesthe entry of TCNsto the territory of the MS
concernedsubjectto theconditionthat, at the bordercheck the valid visapresentednustnecessarilybe affixedto a
valid travel document.
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CJEU C-575/1. Air Baltic 4 Sep. 201
interpr. of Reg. 810/20( Visa Code, Art. 24(1)+34 ECLI:EU:C:2014:215
ref. from Administraly" apgabaltiesa, Latvia, 7 Dec. 2012

Thecancellationof a travel documenby an authority of a third countrydoesnot meanthat the uniformvisaaffixed
to that document is automatically invalidated.

CJEU C-606/1! ANAFE 14 June 201
interpr. of Reg. 562/20( Borders Code, Art. 13+5(4)(a) ECLI:EU:C:2012:34
ref. from Conseil dOEtat, France, 22 Dec. 2010

annulment of national legislation on visa

Article 5(4)(a) mustbe interpretedas meaningthat a MS whichissueso a TCN a re-entryvisawithin the meaning
of that provision cannot limit entry into the Schengen area solely to points of entry to its national territory.
The principles of legal certainty and protection of legitimate expectationsdid not require the provision of
transitional measuresfor the benefitof TCNswho had left the territory of a MS when they were holders of
temporary residencepermits issued pending examinationof a first application for a residencepermit or an
application for asylum and wanted to return to that territory (after the entry into force of this Regulation)

CJEU C-444/1 Arib 19 Mar. 201
interpr. of Reg. 399/201 Borders Code (codified), Art. 32 ECLI:EU:C:2019:22
ref. from Cour de Cassation, France, 21 July 2017

Art. 2(2)(a) of Directive 2008/115readin conjunctionwith Art. 32 of Regulation2016/399mustbe interpretedas
not applyingto the situation of an illegally stayingthird-country national who was apprehendedn the immediate
vicinity of an internal border of a MemberState evenwherethat MemberStatehasreintroducedborder control at
that border, pursuantto Article 25 of the regulation, on accountof a seriousthreat to public policy or internal
security in that Member State.

CJEU C-241/0! Bot 4 Oct. 200
interpr. of Schengen Agreement, Art. 20(1) ECLI:EU:C:2006:63
ref. from Conseil dOEtat, France, 9 May 2005

Thisprovisionallows TCNsnot subjectto a visarequiremento stayin the Schengerreafor a maximunperiod of
threemonthsduring successiv@eriodsof six months providedthat eachof thoseperiodscommencewith a Ofirs
entryO.

CJEU C-139/1: Com. v. Belgium 13 Feb. 201
violation of Reg. 2252/20C Passports, Art. 6 ECLILEU:C:2014:8
ref. from European Commission, EU, 19 Mar. 2013

Failure to implement biometric passports containing digital fingerprints within the prescribed periods.

CJEU C-257/0 Com. v. Council 18 Jan. 20C
validity of Visa Applications, ECLI:EU:C:2005:2!
ref. from Commission, EC, 3 July 2001

challenge to Regs. 789/2001 and 790/2001

The Council implementingpowers with regard to certain detailed provisions and practical proceduresfor
examining visa applications and border checks and surveillance is upheld.

CJEU C-88/1. Com. v. EP 16 July 201
validity of Reg. 539/200 Visa List, ECLIEU:C:2015:49
ref. from European Commission, EU, 21 Feb. 2014

TheCommissiorhad requestedan annullmentof an amendmenof the visalist by Regulation1289/2013TheCourt
dismisses the action.

CJEU C-240/1 E. 16 Jan. 201
interpr. of Schengen Acquis, Art. 25(1)+25(2) ECLI:EU:C:2018:
ref. from Korkein hallinto-oikeus, Finland, 10 May 2017

Art 25(1) mustbe interpretedas meaningthat it is opento the Contracting Statewhich intendsto issuea return
decisionaccompaniedy a ban on entry and stay in the SchengerArea to a TCN who holds a valid residenct
permitissuedby anotherContractingStateto initiate the consultationprocedurelaid downin that provisionever
beforethe issueof the return decision.That proceduremust,in any event,be initiated as soonas sucha decisior
has been issued.

Art 25(2) mustbeinterpretedas meaningthat it doesnot precludethe return decisionaccompaniedby an entryban
issuedby a ContractingStateto a TCNwhois the holder of a valid residencepermitissuedby anotherContracting
Statebeingenforcedeventhoughthe consultationprocedurelaid downin that provisionis ongoing,if that TCNis
regarded by the Contracting State issuing the alert as representing a threat to public order or national sect

CJEU C-17/1i El Dakkak 4 May 201
interpr. of Reg. 562/20( Borders Code, Art. 4(1) ECLIIEU:C:2017:34
ref. from Cour de Cassation, France, 12 Jan. 2016

Theconcepif crossingan externalborder of the Union is defineddifferentlyin the OCasiRegulation@1889/2005
compared to the Borders Code.

CJEU C-403/1 El Hassani 13 Dec. 201
interpr. of Reg. 810/20( Visa Code, Art. 32 ECLI:EU:C:2017:96
ref. from Naczelny & Administracyjny, Poland, 19 July 2016
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* Article 32(3) mustbe interpretedas meaningthat it requires MemberStatesto provide for an appeal procedure
againstdecisionsrefusingvisas,the proceduralrules for which are a matterfor the legal order of eachMembel
Statein accordancewith the principlesof equivalenceand effectivenessThoseproceedingsnust,at a certain stage
of the proceedings, guarantee a judicial appeal.

! CJEU C-355/11 EP v. Council 5 Sep. 201

* violation of Reg. 562/20C Borders Code, ECLI:EU:C:2012:51
ref. from European Parliament, EU, 14 July 2010

* annulment of measure supplementing Borders Code

* The CJEU decidedto annul Council Decision 2010/2520f 26 April 2010 supplementinghe Borders Code as
regardsthe surveillanceof the seaexternalbordersin the contextof operationalcooperationcoordinatedby the
EuropeanAgencyfor the Managemenbf OperationalCooperationat the ExternalBordersof the MemberStatesof
the EuropeanUnion. Accordingto the Court, this decisioncontainsessentiaklementf the surveillanceof the see
externalbordersof the MemberStateswhich go beyondthe scopeof the additional measuresvithin the meaningof
Art. 12(5) of the BordersCode.As only the EuropeanUnion legislaturewasentitledto adoptsucha decision,this
could not have beendecidedby comitology. Furthermorethe Court ruled that the effectsof decision2010/25:
maintain until the entry into force of new rules within a reasonable time.

! CJEU C-261/08 & C-348/(C Garcia & Cabrera 22 Oct. 200

* interpr. of Reg. 562/20( Borders Code, Art. 5, 11+13 ECLI:EU:C:2009:64
ref. from Tribunal Superior de Justicia de Murcia, Spain, 19 June 2008

* Member States are not obliged to expel a third-country national who is unlawfully present on the territory o
Member State because the conditions of duration of stay are not or no longer fulfilled

* Wherea TCN is unlawfully presenton the territory of a MS becauséhe or shedoesnot fulfil, or no longer fulfils,
the conditions of duration of stay applicable there, that MS is not obliged to adopt a decision to expel that |

! CJEU C-430/11 Gaydarov 17 Nov. 201

* interpr. of Reg. 562/20( Borders Code, ECLIIEU:C:2011:74
ref. from Administrativen sad Sofia-grad, Bulgaria, 2 Sep. 2010

* Reg.doesnot precludenational legislationthat permitsthe restriction of the right of a national of a MSto travel to

anotherMSin particular onthe groundthat he hasbeenconvictedof a criminal offenceof narcotic drug trafficking
in another State, provided that (i) the personal conductof that national constitutesa genuine, presentand
sufficientlyseriousthreataffectingoneof the fundamentalnterestsof society (ii) therestrictivemeasureenvisage!
is appropriateto ensurethe achievemenbf the objectiveit pursuesand doesnot go beyondwhatis necessarto
attain it and (iii) that measureis subjectto effectivejudicial review permitting a determinationof its legality as
regards matters of fact and law in the light of the requirements of European Union law.

! CJEU C-84/1: Koushkaki 19 Dec. 201

* interpr. of Reg. 810/20C Visa Code, Art. 23(4)+32(1) ECLI:EU:C:2013:86
ref. from Verwaltungsgericht Berlin, Germany, 17 Feb. 2012

* Art. 23(4),32(1) and 35(6) mustbe interpretedas meaningthat the competenauthoritiesof a MS cannotrefusea
visato an applicantunlessone of the groundsfor refusalof a visalistedin thoseprovisionscan be appliedto that
applicant.In the examinationsof thoseconditionsand the relevantfacts, authoritieshavea wide discretion. The
obligation to issuea uniform visais subjectto the conditionthat thereis no reasonabledoubtthat the applicani
intends to leave the territory of the Member States before the expiry of the visa applied for.

! CJEU C-139/0i Kaiku 2 Apr. 200!

* interpr. of Dec. 896/20C Transit Switzerland, Art. 1+2 ECLI:EU:C:2009:23
ref. from Oberlandesgericht Karlsruhe, Germany, 7 Apr. 2008

* on transit visa legislation for third-country nationals subject to a visa requirement

* Residenceermitsissuedby the SwissConfederatioror the Principality of Liechtensteirto TCNssubjectto a visa
requirement, are considered to be equivalent to a transit visa only.

! CJEU C-188/10 & C-189/1 Melki & Abdeli 22 June 201

* interpr. of Reg. 562/20( Borders Code, Art. 20+21 ECLI:EU:C:2010:36

ref. from Cour de Cassation , France, 16 Apr. 2010

* The French Ostomnd search@w, which allowedfor controlsbehindthe internal border, is in violation of article
20 and 21 of the Borderscode,dueto the lack of requirementof Obehaviouand of specificcircumstancegiving
rise to a risk of breachof public orderO. Accordingto the Court, controls may not havean effectequivalentto
border checks.

! CJEU C-291/1. Schwarz 17 Oct. 201

* interpr. of Reg. 2252/20( Passports, Art. 1(2) ECLI:EU:C:2013:67
ref. from Verwaltungsgericht Gelsenkirchen, Germany, 12 June 2012

* Althoughthe taking and storing of fingerprintsin passportsonstitutesan infringementof the rights to respectfor
private life and the protection of personal data, such measuresare nonethelesgustified for the purpose of
preventing any fraudulent use of passports.

! CJEU C-254/1 Shomodi 21 Mar. 201

* interpr. of Reg. 1931/20C Local Border traffic, Art. 2(a)+3(3) ECLI:EU:C:2012:77
ref. from Supreme Court, Hungary, 25 May 2011

* Theholder of a local border traffic permitmustbe able to movefreely within the borderareafor a period of three
monthsif his stay is uninterruptedand to have a new right to a three-monthstay each time that his stay is
interrupted. Thereis suchan interruption of stay uponthe crossingof the border irrespectiveof the frequencyof
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*

such crossings, even if they occur several times daily.

CJEU C-44/1. Spain v. EP & Council 8 Sep. 201
non-transp. of Reg. 1052/20 EUROSUR, ECLI:EU:C:2015:55
ref. from Government, Spain, 27 Jan. 2014

Limitedformsof cooperationdo not constitutea form of taking part within the meaningof Article 4 of the Schenge
Protocol. ConsequentlyArticle 19 of the Eurosur Regulationcannotbe regardedas giving the MemberStatesthe
option of concludingagreementsvhichallow Ireland or the United Kingdomto takepart in the provisionsin force
of the Schengen acquis in the area of the crossing of the external borders.

CJEU C-412/1 Touring Tours a.o. 13 Dec. 201
interpr. of Reg. 562/20( Borders Code, Art. 22+23 ECLI:EU:C:2018:100
ref. from Bundesverwaltungsgericht, Germany, 10 July 2017

Joined Cases-@12/17 and €474/17

Article 67(2) TFEU and Article 21 BordersCodemustbe interpretedto the effectthat theyprecludelegislationof a
MS, which requires every coach transport undertaking providing a regular cross-borderservice within the
Schengerareato the territory of that MS to checkthe passportsand residencepermitsof passengerbeforethey
crossaninternal borderin order to preventthetransportof TCNsnotin possessioof thosetravel documentso the
national territory, and which allows, for the purposesof complyingwith that obligation to carry out checksthe
police authoritiesto issueorders prohibiting suchtransport,accompaniedy a threat of a recurring fine, againsi
transportundertakingswhich havebeenfoundto haveconveyedo that territory TCNswhowerenotin possessio
of the requisite travel documents.

CJEU C-101/1 u. 2 Oct. 201
interpr. of Reg. 2252/20C Passports, ECLI:EU:C:2014:224
ref. from Verwaltungsgerichtshof Baden-WYrttemberg, Germany, 28 Feb. 20:

About the recording and spelling of names,surnamesand family namesin passportsWherea MS whoselaw
providesthat a personOaamecompriseshis forenamesand surnamechooseseverthelesso include (also) the
birth nameof the passportholderin the machinereadablepersonaldata pageof the passportthat Stateis required
to state clearly in the caption of those fields that the birth name is entered there.

CJEU C-83/1: Vo 10 Apr. 201:
interpr. of Reg. 810/20( Visa Code, Art. 21+34 ECLI:EU:C:2012:20
ref. from Bundesgerichtshof, Germany, 17 Feb. 2012

First substantivedecisionon Visa Code. The Court rules that the Visa Code doesnot preclude that national
legislation of one MS penalises migration-related identity fraud with genuine visa issued by another MS.

CJEU C-446/1. Willems a.o. 16 Apr. 201!
interpr. of Reg. 2252/20( Passports, Art. 4(3) ECLI:EU:C:2015:23
ref. from Raad van State, NL, 3 Oct. 2012

Article 4(3) doesnot requirethe MemberStatesto guaranteejn their legislation,that biometricdata collectedand
storedin accordancewith that regulation will not be collected,processedand usedfor purposesother than the
issue of the passport or travel document, since that is not a matter which falls within the scope of that regu

CJEU C-638/16 PP X. & X. 7 Mar. 201
interpr. of Reg. 810/20C Visa Code, Art. 25(1)(a) ECLI:EU:C:2017:17
ref. from Conseil du contentieux des Ztrangers, Belgium, 12 Dec. 2016

Contraryto the opinion of the AG, the Court ruled that Article 1 of the Visa Code,mustbe interpretedas meanin¢
thatan applicationfor a visawith limited territorial validity madeon humanitariangroundsby a TCN, on the basis
of Article 25 of the code,to the representatiorof the MS of destinationthat is within theterritory of a third country,
with a viewto lodging,immediatelyuponhis or her arrival in that MS, an applicationfor international protectior
and, thereafter,to stayingin that MS for morethan 90 daysin a 180-dayperiod, doesnot fall within the scopeof
that code but, as EU law currently stands, solely within that of national law.

CJEU C-23/1 Zakaria 17 Jan. 201
interpr. of Reg. 562/20( Borders Code, Art. 13(3) ECLI:EU:C:2013:2.
ref. from Augstk!s tiesas Selts, Latvia, 17 Jan. 2012

MSs are obliged to establish a means of obtaining redress only against decisions to refuse entry.

2.3.2 CJEU pending cases on Borders and Visas

CJEU C-584/1: Blue Air/D.Z.

interpr. of Reg. 399/201 Borders Code (codified), Art. 14(2)
ref. from Eparchiako Dikastirio Larnakas, Cyprus, 19 Sep. 2018

On the exemption of visa obligations.

CJEU C-380/1: E.P.
interpr. of Reg. 399/201 Borders Code (codified), Art. 6(1)(e)
ref. from Raad van State, NL, 11 June 2018

On the issue of the criteria to determine a threat to public order.

CJEU C-341/1: J. a.o.
interpr. of Reg. 399/201 Borders Code (codified), Art. 11
ref. from Raad van State, NL, 24 May 2018
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On the necessity of providing departure stamps at (external) border crossings particularly in harbours.

CJEU C-680/1 Vethanayagam

interpr. of Reg. 810/20( Visa Code, Art. 8(4)+32(3)

ref. from Rechtbank Den Haag (zp) Utrecht, NL, 5 Dec. 2017

Is aninterpretationof Article 8(4) and Article 32(3) of the Visa Codeaccordingto whichvisaapplicantscanlodge
an appealagainsttherejectionof their applicationsonly with an administrativeor judicial bodyof the representing
MemberState,and not in the representediemberStatefor which the visa application was made,consistentvith
effective legal protection as referred to in Article 47 of the Charter?

2.3.3 ECtHR Judgments on Borders and Visas

ECtHR 55352/1: Aden Ahmed v. MAL 23 July 201
violation of ECHR, Art. 345 ECLI:CE:ECHR:2013:0723JUD005535%

Thecaseconcernsa migrantwho had enteredMalta in anirregular mannerby boat. The ECtHRfounda violation
of art. 5(1), mainlydueto thefailure of the Malteseauthoritiesto pursuedeportationor to do sowith duediligence
and of art. 5(4) due to absenceof an effectiveand speedydomesticremedyto challengethe lawfulnessof their
detention.

Also, the ECtHRrequestedhe Malteseauthorities(Art. 46) to establisha mechanisnallowing a determinationof
thelawfulnessof immigrationdetentiorwithin a reasonabldime-limit. In this casethe Court for thefirst timefound
Malta in violation of art. 3 becauseof the immigration detentionconditions. Those conditionsin which the
applicant had been living for 14months were, taken as a whole, amounted to degrading treatment.

ECtHR 53608/1. B.M.v. GR 19 Dec. 201
violation of ECHR, Art. 3+13 ECLI:CE:ECHR:2013:1219JUD005360¢

Theapplicantwasan Iranian journalist who allegedto havebeenarrestedand tortured dueto his involvemenin
protestsagainstthe governmentAfter his arrival in Greecea decisionhad beentakento return himto Turkey,and
hehadbeenheldin custodyin a police stationandin variousdetentioncentres His applicationfor asylumwasfirst
not registered by the Greek authorities, and later they dismissed the application.

The application mainly concernedhe conditionsof detention,in particular overcrowding,unhygienicconditions
lack of externalcontact,and lack of accesgo telephonetranslatorsand any kind of information. Referringto its
previous case law, the ECtHR held these conditions to be in violation of Art. 3.

Asthere had beenno effectivedomestiocemedyagainstthat situation, Art. 13 in combinationwith art. 3 had also
been violated.

ECtHR 27765/0' Hirsiv. IT 21 Feb. 201
violation of ECHR, Art. 3+13 ECLI:CE:ECHR:2012:0221JUD002776¢

The Court concludedthat the decisionof the Italian authoritiesto sendTCNs- who were interceptedoutsidethe
territorial watersof Italy - backto Libya, had exposedhemto therisk of ill-treatmentthere,aswell asto therisk of
ill-treatmentif theywere sentbackto their countriesof origin (Somaliaand Eritrea). For the first time the Court
appliedArticle 4 of Protocol no. 4 (prohibition of collectiveexpulsion)in the circumstanceof alienswho were not
physicallypresenton theterritory of the State,butin the high seasltaly wasalsoheldresponsibl€or exposinghe
aliensto a treatmentn violation with Article 3 ECHR,asit transferredthemto Libya'in full knowledgeof thefacts'
and circumstancesn Libya. The Court also concludedthat they had had no effectiveremedyin Italy againstthe
alleged violations (Art. 13).

ECtHR 43639/1 Khanh v. Cyprus 4 Dec. 201
violation of ECHR, Art. 3 ECLI:CE:ECHR:2018:1204JUD004363¢
The applicant Viethamesevomanhad beenheld in pre-removaldetentionat a police station for a period of
approximatelyfive months.The Court restatedthat police stationsand similar establishmentsre designedto
accommodatgeoplefor very short duration, and the CPT as well as the national Ombudsmarhad deemedhe
police stationin questionunsuitablefor accommodatingeoplefor longer periods.Asthe Governmenhadfailed to
submitinformation capableof refuting the applicantOsllegationsabout overcrowding,the Court concludedthat
the conditions of detention had amounted to degrading treatment prohibited by art. 3

ECtHR 11463/0! Samaras v. GR 28 Feb. 201
violation of ECHR, Art. 3 ECLI:CE:ECHR:2012:0228JUD001146:

The conditionsof detentionof the applicantsb one Somaliand twelve GreeknationalsP at loannina prison were
held to constitute degrading treatment in violation of ECHR art. 3.

ECtHR 19356/0 Shioshvili a.o0. v. RUS 20 Dec. 201
violation of ECHR, Art. 3+13 ECLI:CE:ECHR:2016:1220JUD001935¢
Applicantwith Georgiannationality, is expelledfrom Russiawith her four children after living therefor 8 years
andbeingeightmonthspregnant WhileleavingRussiatheyare takenoff a train andforcedto walk to theborder. A
few weeks later she gives birth to a dead child. Violation (also) of article 2 and 4 Protocol nr. 4.
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3.1 Irregular Migration: Adopted Measures case law sorted in chronological orc
Directive 2001/51 Carrier sanctions

Obligation of carriers to return TCNs when entry is refused

*  0J2001L 187/45 impl. date 11 Feb. 2003 UK opt in
Decision 267/2005 Early Warning System

Establishing a secure web-based Information and Coordination Network for MSO Migration Management Servii

*  0J 2005 L 83/48 UK opt in
Directive 2009/52 Employers Sanctions

Minimum standards on sanctions and measures against employers of illegally staying TCNs

*  0J2009L 168/24 impl. date 20 July 2011
Directive 2003/110 Expulsion by Air

Assistance with transit for expulsion by air
*  0J2003L 321/26

Decision 191/2004 Expulsion Costs
On the compensation of the financial imbalances resulting from the mutual recognition of decisions on the expu
TCNs
* 0J 2004 L 60/55 UK opt in
Directive 2001/40 Expulsion Decisions
Mutual recognition of expulsion decisions of TCNs
*  0J2001L 149/34 impl. date 2 Oct. 2002 UK opt in
CJEU judgments
! CJEU C-456/10rrego Arias 3Sep. 2015 Art. 3(1)(a) - inadmissable
See further: & 3.3
Decision 573/2004 Expulsion Joint Flights
On the organisation of joint flights for removals from the territory of two or more MSs, of TCNs
* 0J 2004 L 261/28 UK opt in
Conclusion Expulsion via Land
Transit via land for expulsion
* adopted 22 Dec. 2003 by Council UK optin
Regulation 377/2004 Immigration Liaison Officers
On the creation of an immigration liaison officers network
*  0J2004 L 64/1 UK opt in
amd by Reg 493/2011 (OJ 2011 L 141/13)
Recommendation 2017/432 Implementing Return Dir.

Making returns more effective when implementing the Returns Directive
*  0J2017 L 66/15

Directive 2008/115 Return Directive
On common standards and procedures in MSs for returning illegally staying TCNs
* 0J 2008 L 348/98 impl. date 24 Dec. 2010
CJEU judgments
New! CJEU C-444/1Arib 19 Mar. 2019 Art. 2(2)(a)
! CJEU C-175/17 and C-180/2¥. 26 Sep. 2018 Art. 13
! CJEU C-181/165nandi 19 June 2018 Art. 5
! CJEU C-82/1&K.A. a.o. 8 May 2018 Art. 5, 11+13
! CJEU C-184/16etrea 14 Sep. 2017 Art. 6(1)
! CJEU C-225/18uhrami 26 July 2017 Art. 11(2)
! CJEU C-47/15Affum 7 June 2016 Art. 2(1)+3(2)
! CJEU C-290/14Celaj 1O0ct. 2015
! CJEU C-554/1Zh. & O. 11 June 2015 Art. 7(4)
! CJEU C-38/14aizoune 23 Apr. 2015 Art. 4(2)+6(1)
! CJEU C-562/1Abdida 18 Dec. 2014 Art. 5+13
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SRS

Irregular Migration: Jurisprudence case law sorted in alphabetical orc

3.3.1 CJEU Judgments on Irregular Migration

CJEU C-562/1. Abdida 18 Dec. 201
interpr. of Dir. 2008/11! Return Directive, Art. 5+13 ECLI:EU:C:2014:245
ref. from Cour du Travail de Bruxelles, Belgium, 31 Oct. 2013

Althoughthe Belgium court had askeda preliminary ruling on the interpretation of the Qualification Dir., the
CJEU re-interpreted the question of an issue of Art. 5 and 13 of the Returns Directive.

Thesearticles are to be interpretedas precludingnational legislation which: (1) doesnot endowwith suspensiv
effectan appealagainsta decisionordering a third country national sufferingfrom a seriousillnessto leavethe
territory of a MemberState,wherethe enforcementf that decisionmay exposethat third country national to a
seriousrisk of graveandirreversibledeteriorationin his stateof health,and (2) doesnot makeprovision,in sofar
aspossible for thebasicneedf sucha third countrynationalto be met,in order to ensurethat that personmayin
fact avail himself of emergencyhealth care and essentialtreatmentof illness during the period in which that
Member State is required to postpone removal of the third country national following the lodging of the apg.

CJEU C-329/1. Achughbabian 6 Dec. 201
interpr. of Dir. 2008/11! Return Directive, ECLI:EU:C:2011:80
ref. from Court dOAppel de Paris, France, 29 June 2011

The directive precludesnational legislation permitting the imprisonmentof an illegally staying third-country
national who has not (yet) beensubjectto the coercive measuregprovidedfor in the directive and has not, if
detainedwith a view to be returned,reachedthe expiry of the maximumduration of that detention.The directive
does not preclude penal sanctions being imposed after full application of the return procedure.

CJEU C-47/1! Affum 7 June 201
interpr. of Dir. 2008/11! Return Directive, Art. 2(1)+3(2) ECLI:EU:C:2016:40
ref. from Cour de Cassation , France, 6 Feb. 2015

Art. 2(1) and 3(2) mustbe interpretedas meaningthat a TCN is stayingillegally on the territory of a MS and
thereforefalls within the scopeof that directivewhen,withoutfulfilling the conditionsfor entry, stayor residence
he passesn transit throughthat MS as a passengeon a busfrom anotherMS forming part of the Schengerarea
and boundfor a third MS outsidethat area. Also, the Directive mustbe interpretedas precludinglegislation of a
MS which permitsa TCN in respectof whomthe return procedureestablishedby the directive has not yet beer
completedo beimprisonedmerelyon accountof illegal entryacrossan internal border,resultingin anillegal stay.
That interpretationalso applieswherethe national concernedmay be takenback by anotherMS pursuantto an
agreement or arrangement within the meaning of Art. 6(3).

CJEU C-444/1 Arib 19 Mar. 201
interpr. of Dir. 2008/11! Return Directive, Art. 2(2)(a) ECLI:EU:C:2019:22
ref. from Cour de Cassation , France, 21 July 2017

Article 2(2)(a) of Dir. 2008/115readin conjunctionwith Art. 32 of Regulation2016/399(BordersCode), mustbe
interpretedas not applyingto the situation of an illegally stayingthird-country national who was apprehendedn
the immediatevicinity of an internal border of a MemberState,evenwherethat MemberStatehas reintroducec
border control at that border, pursuantto Article 25 of the regulation, on accountof a seriousthreat to public
policy or internal security in that Member State.

CJEU C-534/1 Arslan 30 May 201
interpr. of Dir. 2008/11! Return Directive, Art. 2(1) ECLI:EU:C:2013:34
ref. from Nejvy!’ sprvn’ soud, Czech, 20 Oct. 2011

TheReturnDirective doesnot apply during the period from the makingof the (asylum)applicationto the adoptior
of the decisionat first instanceon that applicationor, asthe casemaybe, until the outcomeof any action brought
against that decision is known.

CJEU C-473/13 & C-514/1] Bero & Bouzalmate 17 July 201
interpr. of Dir. 2008/11! Return Directive, Art. 16(1) ECLI:EU:C:2014:209
ref. from Bundesgerichtshof, Germany, 3 Sep. 2013

Asarule, a MSis requiredto detainillegally stayingTCNsfor the purposeof removalin a specialisecdetentior
facility of that Stateevenif the MS has a federal structureand the federatedstate competento decideuponand
carry out such detention under national law does not have such a detention facility.

CJEU C-249/1. Boudjlida 11 Dec. 201
interpr. of Dir. 2008/11! Return Directive, Art. 6 ECLI:EU:C:2014:243
ref. from Tribunal administratif de Pau, France, 6 May 2013

Theright to be heardin all proceedinggin particular, Art 6), mustbe interpretedas extendingto the right of an
illegally stayingthird-country national to expressbeforethe adoptionof a return decisionconcerninghim, his
point of view on the legality of his stay, on the possibleapplication of Art 5 and 6(2) to (5) and on the detailec
arrangements for his return.

CJEU C-290/1. Celaj 1 Oct. 201
interpr. of Dir. 2008/11! Return Directive, ECLIEU:C:2015:64
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ref. from Tribunale di Firenze, Italy, 12 June 2014

* The Directive must be interpretedas not, in principle, precluding legislation of a MS which providesfor the
impositionof a prisonsentencen anillegally stayingthird-countrynationalwho, after havingbeenreturnedto his
country of origin in the contextof an earlier return procedure,unlawfully re-entersthe territory of that Statein
breach of an entry ban, at least in cases of re-entry in breach of an entry ban.

! CJEU C-61/11 (PPL El Dridi 28 Apr. 201

* interpr. of Dir. 2008/11! Return Directive, Art. 15+16 ECLIIEU:C:2011:26
ref. from Corte D'Appello Di Trento, Italy, 10 Feb. 2011

* TheReturnDirective precludeshat a MemberStatehaslegislationwhich providesfor a sentencef imprisonmen
to be imposedon an illegally staying TCN on the sole ground that he remains,without valid grounds,on the
territory of that State, contrary to an order to leave that territory within a given period.

! CJEU C-297/1. Filev & Osmani 19 Sep. 201

* interpr. of Dir. 2008/11! Return Directive, Art. 2(2)(b)+11 ECLI:EU:C:2013:56
ref. from Amtsgericht Laufen, Germany, 18 June 2012

* Directive must be interpreted as precludinga MS from providing that an expulsionor removal order which

predateshy five yearsor morethe period betweerthe date on which that directive shouldhavebeenimplemente
and the date on which it wasimplementedmay subsequentlype usedas a basisfor criminal proceedingswhere
that order was basedon a criminal law sanction (within the meaningof Article 2(2)(b)) and where that MS
exercised the discretion provided for under that provision.

! CJEU C-383/13 (PPL G.&R. 10 Sep. 201

* interpr. of Dir. 2008/11! Return Directive, Art. 15(2)+6 ECLI:EU:C:2013:53
ref. from Raad van State, NL, 5 July 2013

* If the extensiorof a detentionmeasureéhasbeendecidedin an administrativeprocedurein breachof theright to be

heard,the national court responsibldor assessinghe lawfulnessof that extensiordecisionmayorder thelifting of
thedetentionrmeasureonly if it considersjn thelight of all of the factualandlegal circumstancesf eachcase that
theinfringementat issueactually deprivedthe party relying thereonof the possibility of arguing his defencebetter,
to the extent that the outcome of that administrative procedure could have been different.

! CJEU C-181/1 Gnandi 19 June 201

* interpr. of Dir. 2008/11! Return Directive, Art. 5 ECLI:EU:C:2018:46
ref. from Conseil dOEtat, Belgium, 31 Mar. 2016

* Member Statesare entitled to adopt a return decisionas soonas an application for international protectionis

rejected, provided that the return procedure is suspended pending the outcome of an appeal against that r
Member Statesare required to provide an effectiveremedyagainst the decisionrejecting the application for
international protection,in accordancewith the principle of equality of arms,which meansjn particular, that all
the effectsof the return decisionmustbe suspendeduring the period prescribedfor lodging suchan appealand, if
such an appeal is lodged, until resolution of the appeal.

! CJEU C-82/1i K.A. a.o. 8 May 201!

* interpr. of Dir. 2008/11! Return Directive, Art. 5, 11+13 ECLI:EU:C:2018:30
ref. from Raad voor Vreemdelingenbetwistingen, Belgium, 12 Feb. 2016

* Art. 5 and 11 mustbeinterpretedas not precludinga practiceof a MSthat consistsn not examiningan application
for residencdor the purposesf family reunification,submittecon its territory by a TCN family membeiof a Union
citizenwhois a national of that MS andwho hasneverexercisechis or herright to freedomof movementsolelyon
the ground that that TCN is the subject of a ban on entering the territory of that Member State.
Art. 5 mustbe interpretedas precludinga national practice pursuantto which a return decisionis adoptedwith
respectto a TCN, who has previouslybeenthe subjectof a return decision,accompaniedy an entry ban that
remainsin force, without any accountbeing taken of the details of his or her family life, and in particular the
interestsof a minor child of that TCN, referred to in an application for residencefor the purposesof family
reunification submittedafter the adoption of suchan entry ban, unlesssuch details could have beenprovidec
earlier by the person concerned.

! CJEU C-357/09 (PPL Kadzoev 30 Nov. 200

* interpr. of Dir. 2008/11! Return Directive, Art. 15(4), (5) + (6) ECLI:EU:C:2009:74
ref. from Administrativen sad Sofia-grad, Bulgaria, 7 Sep. 2009

* The maximumduration of detentionmustinclude a period of detentioncompletedin connectionwith a remova
procedurecommencedeforetherulesin the directivebecomeapplicable.Only a real prospecthat removalcanbe
carried out successfullyhaving regard to the periods laid down in Article 15(5) and (6), correspondsto a
reasonableprospectof removal,and that that reasonableprospectdoesnot existwhereit appearsunlikely that the
person concerned will be admitted to a third country, having regard to those periods.

! CJEU C-146/14 (PPL Mahdi 5 June 201

* interpr. of Dir. 2008/11! Return Directive, Art. 15 ECLI:EU:C:2014:132
ref. from Administrativen sad Sofia-grad, Bulgaria, 28 Mar. 2014

* Anydecisionadoptedby a competenauthority,on expiry of the maximurnperiod allowedfor theinitial detentionof
a TCN,onthefurther courseto takeconcerningthe detentionrmustbein the form of a written measurehatincludes
thereasonsn factandin law for that decision.TheDir. precludeshataninitial six-monthperiod of detentionmay
be extended solely because the third-country national concerned has no identity documents.

! CJEU C-522/1. Mbaye 21 Mar. 201
* interpr. of Dir. 2008/11! Return Directive, Art. 2(2)(b)+7(4) ECLI:EU:C:2013:19
ref. from Ufficio del Giudice di Pace Lecce, Italy, 22 Sep. 2011
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Third-countrynationalsprosecutedor or convictedof the offenceof illegal residenceprovidedfor in thelegislation
of a MemberStatecannot,on accountsolely of that offenceof illegal residence pbe excludedfrom the scopeof
Directive 2008/115.

Directive 2008/115doesnot precludelegislationof a MemberStatepenalisingtheillegal residenceof third-country
nationalsby a fine whichmaybe replacedby expulsion However it is only possibleto haverecourseto that option
to replacethe fine wherethe situation of the personconcerneccorrespondgo one of thosereferredto in Article 7
(4) of that directive.

CJEU C-166/1 Mukarubega 5 Nov. 201
interpr. of Dir. 2008/11! Return Directive, Art. 3+7 ECLI:EU:C:2014:233
ref. from Tribunal Administratif de Melun, France, 3 Apr. 2013

A national authority is not precludedfrom failing to hear a TCN specificallyon the subjectof a return decisior
where, after that authority has determinedthat the TCN is stayingillegally in the national territory on the
conclusionof a procedurewhich fully respectedhat personOsght to be heard, it is contemplatinghe adoptionof
sucha decisionin respectof that person,whetheror not that return decisionis the result of refusalof a residenct
permit.

CJEU C-456/1. Orrego Arias 3 Sep. 201
interpr. of Dir. 2001/4 Expulsion Decisions, Art. 3(1)(a) - ECLI:EU:C:2015:55
ref. from Tribunal Superior de Justicia of Castilla La Mancha , Spain, 2 Oct. 2

This caseconcernsthe exactmeaningof the term Ooffencpunishableby a penaltyinvolving deprivationof liberty
of at leastoneyearOsetout in Art 3(1)(a). However,the questionwasincorrectly formulated.Consequentlythe
Court ordered that the case was inadmissable.

CJEU C-225/11 Ouhrami 26 July 201
interpr. of Dir. 2008/11! Return Directive, Art. 11(2) ECLI:EU:C:2017:59
ref. from Hoge Raad, NL, 22 Apr. 2016

Article 11(2) mustbeinterpretedas meaningthat the starting point of the duration of an entryban, asreferredto in
that provision,whichin principle maynot exceedive years,mustbe calculatedfrom the date on which the persor
concerned actually left the territory of the Member States.

CJEU C-218/1! Paoletti a.o. 25 May 201
interpr. of Dir. 2002/9 Unauthorized Entry, Art. 1 ECLIIEU:C:2016:74
ref. from Tribunale ordinario di Campobasso, Italy, 11 May 2015

Article 6 TEU and Article 49 of the Charter of FundamentaRightsof the EuropeanUnion mustbe interpretedas
meaningthat the accessiorof a Stateto the EuropeanUnion doesnot precludeanotherMemberStateimposinga
criminal penaltyon personswho committed peforethe accessionthe offenceof facilitation of illegal immigration
for nationals of the first State.

CJEU C-184/1 Petrea 14 Sep. 201
interpr. of Dir. 2008/11! Return Directive, Art. 6(1) ECLI:EU:C:2017:68
ref. from Dioikitiko Protodikeio Thessalonikis, Greece, 1 Apr. 2016

The Return Directive does not preclude a decisionto return a EU citizen from being adoptedby the same
authoritiesand accordingto the sameprocedureas a decisionto return a third-country national stayingillegally
referredto in Article 6(1), providedthat the transpositionrmeasure®f Directive 2004/38(CitizensDirective) which
are more favourable to that EU citizen are applied.

CJEU C-474/1. Pham 17 July 201
interpr. of Dir. 2008/11! Return Directive, Art. 16(1) ECLI:EU:C:2014:209
ref. from Bundesgerichtshof, Germany, 3 Sep. 2013

TheDir. doesnot permita MSto detaina TCN for the purposeof removalin prisonaccommodationogetherwith
ordinary prisoners even if the TCN consents thereto.

CJEU C-430/1. Sagor 6 Dec. 201
interpr. of Dir. 2008/11! Return Directive, Art. 2, 15+16 ECLI:EU:C:2012:77
ref. from Tribunale di Adria, ltaly, 18 Aug. 2011

An illegal stay by a TCN in a MS:

(1) can be penalised by means of a fine, which may be replaced by an expulsion order;

(2) cannot be penalisechy meansof a homedetentionorder unlessthat order is terminatedas soonasthe physica
transportation of the TCN out of that MS is possible.

CJEU C-83/1: Vo 10 Apr. 201:
interpr. of Dir. 2002/9 Unauthorized Entry, Art. 1 ECLI:EU:C:2012:20
ref. from Bundesgerichtshof, Germany, 17 Feb. 2012

TheVisa Codeis to be interpretedas meaningthat is doesnot precludenational provisionsunderwhich assisting
illegal immigration constitutesan offencesubjectto criminal penaltiesin caseswhere the personssmugglec
third- country nationals,hold visaswhich they obtainedfraudulentlyby deceivingthe competentwithoritiesof the
Member State of issue as to the true purpose of their journey, without prior annulment of those visas.

CJEU C-175/17 and C-180/ X. 26 Sep. 201
interpr. of Dir. 2008/11! Return Directive, Art. 13 ECLI:EU:C:2018:77
ref. from Raad van State, NL, 6 Apr. 2017

An appeal against a judgmentdelivered at first instance upholding a decision rejecting an application for
internationalprotectionandimposingan obligationto return, doesnot conferon that remedyautomaticsuspensor

30

Newsletter on European Migration Issues B for Jut NEMIS 2019/1 (Marct




New

— NEMIS 2019/1

3.3: Irregular Migration: Jurisprudence: CJEU Judgme

effectevenin the casewherethe personconcernednvokesa seriousrisk of infringementof the principle of non-
refoulement.

CJEU C-38/1. Zaizoune 23 Apr. 201!
interpr. of Dir. 2008/11! Return Directive, Art. 4(2)+6(1) ECLI:EU:C:2015:26
ref. from Tribunal Superior de Justicia del Pais Vasco, Spain, 27 Jan. 2014

Articles6(1) and 8(1), readin conjunctionwith Article 4(2) and 4(3), mustbe interpretedas precludinglegislation
of a MS, which provides,in the eventof TCNsillegally stayingin theterritory of that MemberState,dependingon
the circumstances, for either a fine or removal, since the two measures are mutually exclusive.

CJEU C-554/1. Zh. & O. 11 June 201
interpr. of Dir. 2008/11! Return Directive, Art. 7(4) ECLI:EU:C:2015:37
ref. from Raad van State, NL, 28 Oct. 2013

(1) Article 7(4) mustbe interpretedas precludinga national practice wherebya third-country national, who is
stayingillegally within theterritory of a MemberState,is deemedo posea risk to public policy within the meanin¢
of that provision on the sole ground that that national is suspectedor has beencriminally convicted,of an act
punishable as a criminal offence under national law.

(2) Article 7(4) mustbe interpretedto the effectthat, in the caseof a TCN who is stayingillegally within the
territory of a MS and is suspectedor hasbeencriminally convicted,of an act punishableas a criminal offence
undernationallaw, otherfactors,suchasthe natureand seriousnessf that act, the timewhich haselapsedsinceit
was committedand the fact that that national wasin the processof leavingthe territory of that MS whenhe was
detainedby the national authorities,maybe relevantin the assessmerdf whetherhe posesa risk to public policy
within the meaningof that provision. Any matter which relatesto the reliability of the suspicionthat the third-
country national concernedcommittedthe alleged criminal offence,as the casemay be, is also relevantto that
assessment.

(3) Article 7(4) mustbeinterpretedas meaningthat it is not necessaryin order to makeuseof the option offeredby
that provisionto refrain from granting a period for voluntary departurewhenthe third-country national posesa
risk to public policy, to conducta freshexaminationof the matterswhich havealreadybeenexaminedn order to
establishthe existenceof that risk. Anylegislationor practiceof a MSon this issuemustneverthelesgnsurethat a
case-by-casassessmeris conductedf whetherthe refusalto grant sucha periodis compatiblewith that personC
fundamental rights.

3.3.2 CJEU pending cases on Irregular Migration

CJEU C-806/1 J.Z.

interpr. of Dir. 2008/11! Return Directive, Art. 11(2)

ref. from Hoge Raad, NL, 23 Nov. 2018

Follow up onthe Ouhramicase(C-225/16)of 26 July 2017 on the consequencesf an entrybanif the alien hasnot
(yet) left the territory of the MS.

3.3.3 ECtHR Judgments on Irregular Migration

ECtHR 53709/1 A.F.v.GR 13 June 201
violation of ECHR, Art. 5 ECLI:CE:ECHR:2013:0613JUD005370¢

An Iranian entering Greecefrom Turkey had initially not beenregisteredas an asylumseekerby the Greek
authorities, which ordered his return to Turkey. However,the Turkish authorities refusedto readmit him into
Turkey, and he was then detained by the Greek police.

Againstthe backgroundof reports from Greekand international organisations having visited the relevantpolice
detentionfacilities either during the applicantOsletentionor shortly after his releaseb including the Europear
Committeefor the Preventionof Torture,the UN SpecialRapporteuron Torture,the GermanNGO ProAsylandthe
GreekNational HumanRightsCommissiobthe ECtHRfounda violation of art. 3 dueto the seriouslack of space
availableto the applicant, also taking the duration of his detentioninto account.It wasthus unnecessaryor the
Court to examinethe applicantOsther allegationsconcerningthe detentionconditions(art 5 ECHR) which the
Governmentisputed.Yet,the Court notedthat the GovernmentGsatementin this regard werenot in accordanct
with the findings of the abovementioned organisations.

ECtHR 13058/1. Abdelhakim v. HU 23 Oct. 201
violation of ECHR, Art. 5 ECLI:CE:ECHR:2012:1023JUD001305¢

Thiscaseconcernaunlawfuldetentionwithouteffectivegjudicial review,of an asylumseekeduring the examinatior
of his asylumapplication. Theapplicantwasa Palestinianwho had beenstoppedat the Hungarianborder control
for using a forged passport.

ECtHR 50520/0 Ahmade v. GR 25 Sep. 201
violation of ECHR, Art. 5 ECLI:CE:ECHR:2012:0925JUD005052(

The conditionsof detentionof the applicant Afghanasylumseekerin two police stationsin Athenswerefoundto
constitutedegradingtreatmentin breachof ECHRart. 3 SinceGreeklaw did not allow the courtsto examinethe
conditionsof detentionin centresfor irregular immigrants,the applicantdid not havean effectiveremedyin that
regard, in violation of ECHR art. 13 taken together with art. 3.

The Court found an additional violation of ECHR art. 13 takentogetherwith art. 3, resulting from the structural
deficienciesf the Greekasylumsystemas evidencedy the period during which the applicanthad beenawaiting
the outcomeof his appealagainstthe refusal of asylum,and the risk that he might be deportedbeforehis asylurr
appeal had been examined.
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ECHRart. 5 para. 4 wasviolateddueto thelack of judicial competencéo reviewthe lawfulnessof the deportatior
constituting the legal basis of detention.

ECtHR 59727/1: Ahmed v. UK 2 Mar. 201
no violation of ECHR, Art. 5(1) ECLI:CE:ECHR:2017:0302JUD0059727

A fifteenyear old Somaliasylumseekergetsa temporaryresidencepermitin The Netherlandsin 1992. After 6
years(1998) he travelsto the UK and applies- again - for asylumbut undera false name.The asylumrequestis
rejectedbut heis allowedto stay(with family) in the UK in 2004.In 2007 heis sentencedio four anda half months
imprisonmentand also facedwith a deportationorder in 2008. After the Sufi and EImi judgment(8319/07)the
Somaliis releasedon bail in 2011.The Court statesthat the periodsof time takenby the Governmento decideon
his appeals against the deportation orders were reasonable.

ECtHR 13457/1 Ali Said v. HU 23 Oct. 201
violation of ECHR, Art. 5 ECLI:CE:ECHR:2012:1023JUD0013457

Thiscaseconcernaunlawfuldetentionwithouteffectivejudicial review,of an asylumseekeduring the examinatior
of his asylumapplication. The applicantswere Iragi nationalswho illegally enteredHungary,appliedfor asylurr
andthentravelledillegally to the Netherlanddrom wheretheyweretransferredbackto Hungaryunderthe Dublin
Regulation.

ECtHR 27765/0' Hirsi v. IT 21 Feb. 201
violation of ECHR, Prot. 4 Art. 4 ECLI:CE:ECHR:2012:0221JUDQ02776%

The Court concludedthat the decisionof the Italian authoritiesto sendTCNs- who were interceptedoutsidethe
territorial watersof Italy - backto Libya, had exposedhemto therisk of ill-treatmentthere,aswell asto therisk of
ill-treatmentif theyweresentbackto their countriesof origin (Somaliaand Eritrea). Theyalsohad beensubjectes
to collective expulsionprohibited by Art. 4 of Protocol No. 4. The Court also concludedthat they had had no
effective remedy in Italy against the alleged violations.

ECtHR 52548/1! K.G. v. BEL 6 Nov. 201
no violation of ECHR, Art. 5 ECLI:CE:ECHR:2018:1106JUD005254¢

Theapplicant,a Sri Lankannational, arrived in Belgiumin October2009.He lodgedeight asylumapplications
allegingthat he had beensubjectedo torture in Sri Lankabecauséie belongedo the Tamil minority. His request:
wererejectedand he wasissuedwith a numberof ordersto leaveBelgiumbut did not comply.In January2011he
wassentencedo 18 months@mprisonmentfor the offenceof indecentassaultcommittedwith violenceor threats
againsta minor under16. In October2014he wasnotified that he wasbannedfrom enteringBelgiumfor six years
onthegroundthat he constituteda seriousthreatto public order. Thedecisionof the AliensOffice referred,among
otherpoints,to his conviction,to police reportsshowingthat he had committecthe offencef assault,shop-lifting,
and contactwith minors, and also to the ordersto leave Belgiumwith which he had not complied.He wasthen
placed in a detention centre.

The Court stressedhat the casehad involvedimportant considerationsconcerningthe clarification of the risks
actuallyfacingthe applicantin Sri Lanka,the protectionof public safetyin view of the seriousoffencesf whichhe
had beenaccusedand the risk of a repeatoffence,and also the applicantOsnental health. The interestsof the
applicant and the public interestin the proper administration of justice had justified careful scrutiny by the
authorities of all the relevantaspectsand evidenceand in particular the examination,by bodiesthat affordec
safeguardsagainst arbitrariness, of the evidenceregarding the threat to national security and the applicantC
health. The Court therefore considered,that the length of time for which the applicant had been at the
GovernmentOs disposal B approximately 13 months B could not be regarded as excessive.

ECtHR 10816/1! Lokpo & TourZ v. HU 20 Sep. 201
violation of ECHR, Art. 5 ECLI:CE:ECHR:2011:0920JUD001081¢

The applicants enteredHungary illegally. After their arrest and during subsequentetentionthey applied for
asylum. They were kept however in detention.

TheCourt ruled that Article 5 = 1 (right to liberty and security)wasviolated, statingthat the absenceof elaborate
reasoningfor an applicantOsleprivation of liberty rendersthat measureincompatiblewith the requirementof
lawfulness.

ECtHR 14902/11 Mahmundi v. GR 31 July 201
violation of ECHR, Art. 5 ECLI:CE:ECHR:2012:0731JUD001490:

Theconditionsof detentionof the applicantsb Afghannationals,subsequentlgeekingasylumin Norway,who had
beendetainedin the Paganidetentioncentreuponbeingrescuedrom a sinkingboatby the maritimepoliceBwere
heldto bein violation of ECHR art. 3. In the specificcircumstance®f this casethe treatmentduring 18 daysof
detentiorwasconsiderechot only degrading but alsoinhuman mainly dueto the fact that the applicants@hildren
had also beendetained someof themseparatedrom their parents.In addition, a femaleapplicanthad beenin the
final stagesof pregnancyand had receivedinsufficientmedicalassistanceand no information aboutthe place of
her giving birth and what would happen to her and her child.

ECHRart. 13, takentogetherwith art. 3, had beenviolatedby theimpossibilityfor the applicantsto takeanyaction
before the courts to complain of their conditions of detention.

ECHRart. 5 para. 4 wasviolateddueto the lack of judicial competencéo reviewthe lawfulnessof the deportatior
that constitutes the legal basis for detention.

ECtHR 23707/1! Muzamba Oyaw v. BEL 4 Apr. 201"
no violation of ECHR, Art. 5 - inadmissable ECLI:CE:ECHR:2017:0404JUD0023701
The applicant is a Congolesenational who is in administrative detentionawaiting his deportation while his
(Belgian) partneris pregnant.The ECtHR found his complaintunderArticle 5 & 1 manifestlyill-foundedsincehis
detentionwasjustified for the purposeof deportation the domesticcourtshad adequatelyassessethe necessityof
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the detention and its duration (less than three months) had not been excessive.

! ECtHR 3342/1 Richmond Yaw v. IT 6 Oct. 201
* violation of ECHR, Art. 5 ECLI:CE:ECHR:2016:1006JUD000334:

* The caseconcernsthe placementn detentionof four Ghanaiannationals pendingtheir removalfrom Italy. The
applicantsarrived in Italy in June 2008 after fleeing inter-religious clashesin Ghana.On 20 November2008
deportationorderswereissuedwith a viewto their removal.This order for detentionwasupheldon 24 Novembe
2008 by the justice of the peaceand extendedpn 17 December2008, by 30 dayswithout the applicantsor their
lawyer beinginformed.Theywerereleasedon 14 January2009and the deportationorder waswithdrawnin June
2010.In June2010the Court of Cassationdeclaredthe detentionorder of 17 Decembe2008null and void on the
ground that it had been adopted without a hearing and in the absence of the applicants and their lawyer.
Their subsequent claims for compensation for the damage were dismissed by the Rome District Court.

! ECtHR 39061/1. Thimothawes v. BEL 4 Apr. 201°
* no violation of ECHR, Art. 5 ECLI:CE:ECHR:2017:0404JUD0039061

* The caseconcernedan Egyptianasylum-seekewho was detainedin Belgiumawaiting his deportationafter his
asylumrequestwasrejected.After a maximumadministrativedetentionperiod of 5 monthshe wasreleased With
this (majority) judgmentthe Court acquitsthe Belgian Stateof the charge of having breachedthe right to liberty
under article 5(1) by systematically detaining asylum seekers at its external border at the national airport.
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4 External Treaties

4.1 External Treaties: Association Agreements case law sorted in chronological orc

EEC-Turkey Association Agreement
* 0J 1964 217/3687
* into force 23 Dec. 1963

EEC-Turkey Association Agreement Additional Protocol
*  0J1972L 293
* into force 1 Jan. 1973

EEC-Turkey Association Agreement Decision 2/76
* Dec. 2/76 of 20 December 1976 on the implementation of Article 12 of the Ankara Agreement

EEC-Turkey Association Agreement Decision 1/80
* Dec. 1/80 of 19 Sept. 1980 on the Development of the Association

CJEU judgments
! CJEU C-123/1%3n 7 Aug. 2018 Art. 13
! CJEU C-652/15 ekdemir 29 Mar. 2017 Art. 13
! CJEU C-508/18Jcar a.o. 21 Dec. 2016 Art. 7
! CJEU C-91/1FEssent 11 Sep. 2014 Art. 13
! CJEU C-225/1Demir 7 Nov. 2013 Art. 13
! CJEU C-268/11GYhlbahce 8 Nov. 2012 Art. 6(1)+10
! CJEU C-451/1DVlger 19 July 2012 Art. 7
! CJEU C-7/10 & C-9/1Kahveci & Inan 29 Mar. 2012 Art. 7
! CJEU C-371/0&iebell or ...rnek 8 Dec. 2011 Art. 14(1)
! CJEU C-256/1Dereci et al. 15 Nov. 2011 Art. 13
! CJEU C-187/1@nal 29 Sep. 2011 Art. 6(1)
! CJEU C-484/0Pehlivan 16 June 2011 Art. 7
! CJEU C-303/08Vietin Bozkurt 22 Dec. 2010 Art. 7+14(1)
! CJEU C-300/09 & C-301/0%0oprak/Oguz 9 Dec. 2010 Art. 13
! CJEU C-92/07TComm. v. Netherlands 29 Apr. 2010 Art. 10(1)+13
! CJEU C-14/0%enc (Hava) 4 Feb. 2010 Art. 6(1)
! CJEU C-462/08Bekleyen 21 Jan. 2010 Art. 7(2)
! CJEU C-242/06ahin 17 Sep. 2009 Art. 13
! CJEU C-337/0Altun 18 Dec. 2008 Art. 7
! CJEU C-453/0°Fr 25 Sep. 2008 Art. 7
! CJEU C-294/06ayir 24 Jan. 2008 Art. 6(1)
! CJEU C-349/060lat 4 Oct. 2007 Art. 7+14
! CJEU C-325/0Derin 18 July 2007 Art. 6, 7 and 14
! CJEU C-4/05GYzeli 26 Oct. 2006 Art. 6
! CJEU C-502/04Torun 16 Feb. 2006 Art. 7
! CJEU C-230/05edef 10 Jan. 2006 Art. 6
! CJEU C-373/0RAydinli 7 July 2005 Art. 6+7
! CJEU C-383/0%0gan (ErgYI) 7 July 2005 Art. 6(1) + (2)
! CJEU C-374/0%5Yrol 7 July 2005 Art. 9
! CJEU C-136/03D8rr & Unal 2 June 2005 Art. 6(1)+14(1)
! CJEU C-467/0Zetinkaya 11 Nov. 2004 Art. 7+14(1)
! CJEU C-275/0Ayaz 30 Sep. 2004 Art. 7
! CJEU C-465/0Comm. v. Austria 16 Sep. 2004 Art. 10(1)
! CJEU C-317/01 & C-369/0Abatay & Sahin 21 Oct. 2003 Art. 13+41(1)
! CJEU C-171/0Birlikte 8 May 2003 Art. 10(1)
! CJEU C-188/0Kurz (Yuze) 19 Nov. 2002 Art. 6(1)+7
! CJEU C-89/0@Bicakci 19 Sep. 2000
! CJEU C-65/9&yYp 22 June 2000 Art. 7(1)
! CJEU C-329/9%rgat 16 Mar. 2000 Art. 7
! CJEU C-340/9Nazli 10 Feb. 2000 Art. 6(1)+14(1)
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! CJEU C-1/97Birden 26 Nov. 1998 Art. 6(1)

! CJEU C-210/9Akman 19 Nov. 1998 Art. 7

! CJEU C-98/9€rtanir 30 Sep. 1997 Art. 6(1)+6(3)

! CJEU C-36/965Ynaydin 30 Sep. 1997 Art. 6(1)

! CJEU C-285/9%ol 5June 1997 Art. 6(1)

! CJEU C-386/9Fker 29 May 1997 Art. 6(1)

! CJEU C-351/9Kadiman 17 Apr. 1997 Art. 7

! CJEU C-171/9F etik 23 Jan. 1997 Art. 6(1)

! CJEU C-434/9Ahmet Bozkurt 6 June 1995 Art. 6(1)

! CJEU C-355/9Froglu 50ct. 1994 Art. 6(1)

! CJEU C-237/9Kus 16 Dec. 1992 Art. 6(1)+6(3)

! CJEU C-192/8%evince 20 Sep. 1990 Art. 6(1)+13

! CJEU C-12/86Demirel 30 Sep. 1987 Art. 7+12
CJEU pending cases

! CJEU C-89/18A. pending Art. 13

! CJEU C-70/1A.B. & P. pending Art. 13

See further: 8 4.4

EEC-Turkey Association Agreement Decision 3/80
* Dec. 3/80 of 19 Sept. 1980 on Social Security

CJEU judgments
! CJEU C-171/1®Pemirci a.o. 14 Jan. 2015 Art. 6(1)
! CJEU C-485/0Akdas 26 May 2011 Art. 6(1)
CJEU pending cases
! CJEU C-677/170ban pending Art. 6(1)
! CJEU C-257/18 & C-258/1&Yler & Solak pending Art. 6

See further: © 4.4

4.2 External Treaties: Readmission

Albania
* 0J 2005 L 124/21 (into force 1 May 2006 (TCN: May 2008))

Armenia
*  0J 2013 L 289/13 (into force 1 Jan. 2014)

Azerbaijan
* 0J 2014 L 128/17 (into force 1 Sept. 2014)

Belarus
* Mobility partnership signed in 2014

Bosnia and Herzegovina
* 0OJ 2007 L 334/66 (into force 1 Jan. 2008 (TCN: Jan. 2010))

Cape Verde
* 0J 2013 L 282/15 (into force 1 Dec. 2014)
Georgia
* 0OJ 2011 L 52/47 (into force 1 March 2011)
EC proposes to lift visa requirements, March 2016

Hong Kong
* 0J 2004 L 17/23 (into force 1 Mar. 2004)

Macao
* 0J 2004 L 143/97 (into force 1 June 2004 )

Macedonia
* 0OJ 2007 L 334/7 (into force 1 Jan. 2008 (TCN: Jan. 2010))

Moldova
* 0OJ 2007 L 334/149 (into force 1 Jan. 2008 (TCN: Jan. 2010))

Montenegro
* 0J 2007 L 334/26 (into force 1 Jan. 2008 (TCN: Jan. 2010))

Morocco, Algeria, and China
* negotiation mandate approved by Council

UK opt in

UK opt in

UK opt in

UK opt in

UK opt in

UK opt in

UK optin

UK opt in
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Pakistan
* 0J 2010 L 287/52 (into force 1 Dec. 2010)

Russia

* 0J 2007 L 129 (into force 1 June 2007 (TCN: June 2010))
Serbia

* 0J 2007 L 334/46 (into force 1 Jan. 2008 (TCN: Jan. 2010))
Sri Lanka

* 0J 2005 L 124/43 (into force 1 May 2005 )

Turkey
* Com (2012) 239 (into force 1 Oct. 2014)
Additional provisions as of 1 June 2016

Ukraine
* 0J 2007 L 332/48 (into force 1 Jan. 2008 (TCN: Jan. 2010))

Turkey (Statement)
*  Not published in OJ - only Press Release (18 March 2016)

CJEU judgments
! CJEU T-192/16 N.F. 27 Feb. 2017
See further: § 4.4

4.3 External Treaties: Other

Armenia: visa
* 0J 2013 L 289 (into force 1 Jan. 2014)

Azerbaijan: visa
* 0J 2013 L 320/7 (into force 1 Sep. 2014)

Belarus: visa
* council mandate to negotiate, Feb. 2011

Brazil: short-stay visa waiver for holders of diplomatic or official passports
* 0J 2011 L 66/1 (into force 24 Feb. 2011)

Brazil: short-stay visa waiver for holders of ordinary passports
* 0J 2012 L 255/3 (into force 1 Oct. 2012)

Cape Verde: visa
* 0J 2013 L 282/3 (into force 1 Dec. 2014)

China: Approved Destination Status treaty
* 0J 2004 L 83/12 (into force 1 May 2004 )

Denmark: Dublin Il treaty
* 0J 2006 L 66/38 (into force 1 April 2006 )

inadm.

UK opt in

UK opt in

UK opt in

UK opt in

Mauritius, Antigua/Barbuda, Barbados, Seychelles, St. Kitts and Nevis and Bahamas: visa abolition

* 0J 2009 L 169 (into force, May 2009)

Moldova: visa
* 0J 2013 L 168 (into force 1 July 2013)

Morocco: visa
* proposals to negotiate - approved by council Dec. 2013

Norway and Iceland: Dublin Convention
* 0J 1999 L 176/36 (into force 1 March 2001)
* Protocol into force 1 May 2006

Russia: Visa facilitation
* Council mandate to renegotiate visa facilitation treaties, April 2011

Switzerland: Free Movement of Persons
* 0J 2002 L 114 (into force 1 June 2002)

Switzerland: Implementation of Schengen, Dublin
* 0J 2008 L 83/37 (applied from Dec. 2008 )
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4.4 External Treaties: Jurisprudence case law sorted in alphabetical orc

4.4.1 CJEU Judgments on EEC-Turkey Association Agreement

! CJEU C-317/01 & C-369/C Abatay & Sahin 21 Oct. 200

* interpr. of Dec. 1/80, Art. 13+41(1) ECLI:EU:C:2003:57
ref. from Bundessozialgericht, Germany, 13 Aug. 2001

* Art. 41(1) Add. Protocol and Art. 13 Dec. 1/80 havedirect effectand prohibit generallythe introduction of new
nationalrestrictionson theright of establishmenandthefreedonto provideservicesand freedomof movementor
workersfrom the date of the entryinto force in the hostMemberStateof the legal measureof which thosearticles
are part (scope standstill obligation).

! CJEU C-434/9: Ahmet Bozkurt 6 June 19¢

* interpr. of Dec. 1/80, Art. 6(1) ECLI:EU:C:1995:16
ref. from Raad van State, NL, 4 Nov. 1993

* In order to ascertainwhethera Turkishworker belongsto the legitimatelabour force of a MemberState,for the

purposesof Art. 6(1) of Dec.1/80it is for the national court to determinewhetherthe applicant'semploymer
relationship retained a sufficiently closelink with the territory of the Member State,and, in so doing, to take
account,in particular, of the placewherehewashired, the territory on whichthe paid employmenis basedandthe
applicable national legislation in the field of employment and social security law.

The existence of legal employment in a Member State within the meaning of

Art. 6(1) of Dec. 1/80 can be establishedn the caseof a Turkish worker who was not required by the national
legislationconcernedo hold a work permitor a residencegermitissuedby the authoritiesin the hostStatein order
to carry out his work. The fact that such employmentexists necessarilyimplies the recognition of a right of
residence for the person concerned.

! CJEU C-485/0 Akdas 26 May 201

* interpr. of Dec. 3/80, Art. 6(1) ECLI:EU:C:2011:34
ref. from Centrale Raad van Beroep, NL, 5 Nov. 2007

* Supplement# social securitycan not be withdrawnsolelyon the groundthat the beneficiaryhasmovedout of the
Member State.

! CJEU C-210/9 Akman 19 Nov. 199

* interpr. of Dec. 1/80, Art. 7 ECLI:EU:C:1998:55
ref. from Verwaltungsgericht KsIn, Germany, 2 June 1997

* A Turkish national is entitled to respondto any offer of employmentin the host Member State after having
completeda courseof vocationaltraining there,and consequentlyo be issuedwith a residencepermit,whenoneof
his parents has in the past been legally employed in that State for at least three years.
However,it is not required that the parentin questionshouldstill work or be residentin the MemberStatein
question at the time when his child wishes to gain access to the employment market there.

! CJEU C-337/0 Altun 18 Dec. 200

* interpr. of Dec. 1/80, Art. 7 ECLI:EU:C:2008:74
ref. from Verwaltungsgericht Stuttgart, Germany, 20 July 2007

* Art. 7(1) of Dec. 1/80is to beinterpretedas meaningthat the child of a Turkishworker mayenjoyrights arising by
virtue of that provisionwhere,during the three-yearperiod whenthe child was co-habitingwith that worker, the
latter was working for two and a half years before being unemployed for the following six months.
Thefact that a Turkishworker hasobtainedthe right of residenceén a MemberStateand, accordingly,theright of
accessto the labour market of that Stateas a political refugeedoesnot preventa memberof his family from
enjoying the rights arising under the first paragraph of Art. 7 of Dec. 1/80.
Art. 7(1) of Dec.1/80is to beinterpretedas meaningthat whena Turkishworkerhasobtainedthe statusof political
refugeeon the basisof falsestatementsherights that a membeiof his family derivesfrom that provisioncannotbe
calledinto to questionif the latter, on the date on which the residencepermitissuedto that worker is withdrawn,
fulfils the conditions laid down therein.

! CJEU C-275/0: Ayaz 30 Sep. 20C

* interpr. of Dec. 1/80, Art. 7 ECLI:EU:C:2004.57
ref. from Verwaltungsgericht Stuttgart, Germany, 26 July 2002

* A stepsorwhois underthe ageof 21 yearsor is a dependanbf a Turkishworker duly registeredas belongingto
the labour force of a Member State is a member of the family of that worker.

! CJEU C-373/0: Aydinli 7 July 200!

* interpr. of Dec. 1/80, Art. 6+7 ECLI:EU:C:2005:43
ref. from Verwaltungsgericht Freiburg, Germany, 12 Mar. 2003

* A long detention is no justification for loss of residence permit.

! CJEU C-462/0: Bekleyen 21 Jan. 201
* interpr. of Dec. 1/80, Art. 7(2) ECLI:EU:C:2010:3
ref. from Oberverwaltungsgericht Berlin-Brandenburg, Germany, 27 Oct. 200:
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The child of a Turkish worker has free access to labour and an independent right to stay in Germany, if this child is
graduated in Germany and its parents have worked at least three years in Germany.

CJEU C-89/00 Bicakci 19 Sep. 2000
interpr. of Dec. 1/80,

ref. from Verwaltungsgericht Berlin, Germany, 8 Mar. 2000

Art 14 does not refer to a preventive expulsion measure.

CJEU C-1/97 Birden 26 Nov. 1998
interpr. of Dec. 1/80, Art. 6(1) ECLL:EU:C:1998:568
ref. from Verwaltungsgericht Bremen, Germany, 6 Jan. 1997

In so far as he has available a job with the same employer, a Turkish national in that situation is entitled to demand
the renewal of his residence permit in the host MS, even if, pursuant to the legislation of that MS, the activity
pursued by him was restricted to a limited group of persons, was intended to facilitate their integration into working
life and was financed by public funds.

CJEU C-171/01 Birlikte 8 May 2003
interpr. of Dec. 1/80, Art. 10(1) ECLI:EU:C:2003:260
ref. from Verfassungsgerichtshof, Austria, 19 Apr. 2001

Art 10 precludes the application of national legislation which excludes Turkish workers duly registered as
belonging to the labour force of the host MS from eligibility for election to organisations such as trade unions.

CJEU C-467/02 Cetinkaya 11 Nov. 2004
interpr. of Dec. 1/80, Art. 7+14(1) ECLI:EU:C:2004:708
ref. from Verwaltungsgericht Stuttgart, Germany, 19 Dec. 2002

The meaning of a “‘family member” is analogous to its meaning in the Free Movement Regulation.

CJEU C-465/01 Comm. v. Austria 16 Sep. 2004
interpr. of Dec. 1/80, Art. 10(1) ECLI:EU:C:2004:530
ref. from Commission, EU, 4 Dec. 2001

Austria has failed to fulfil its obligations by denying workers who are nationals of other MS the right to stand for
election for workers’ chambers: art. 10(1) prohibition of all discrimination based on nationality.

CJEU C-92/07 Comm. v. Netherlands 29 Apr. 2010
interpr. of Dec. 1/80, Art. 10(1)+13 ECLL:EU:C:2010:228
ref. from Commission, EU, 16 Feb. 2007
The obligation to pay charges in order to obtain or extend a residence permit, which are disproportionate
compared to charges paid by citizens of the Union is in breach with the standstill clauses of Articles 10(1) and 13 of
Decision No 1/80 of the Association.

CJEU C-225/12 Demir 7 Nov. 2013
interpr. of Dec. 1/80, Art. 13 ECLL:EU:C:2013:725
ref. from Raad van State, NL, 14 May 2012

Holding a temporary residence permit, which is valid only pending a final decision on the right of residence, does
not fall within the meaning of ‘legally resident’.

CJEU C-171/13 Demirci a.o. 14 Jan. 2015
interpr. of Dec. 3/80, Art. 6(1) ECLLEU:C:2015:8
ref. from Centrale Raad van Beroep, NL, 8 Apr. 2013

Art. 6(1) must be interpreted as meaning that nationals of a MS who have been duly registered as belonging to the
labour force of that MS as Turkish workers cannot, on the ground that they have retained Turkish nationality, rely
on Article 6 of Dec. 3/80 to object to a residence requirement provided for by the legislation of that MS in order to
receive a special non-contributory benefit within the meaning of Article 4(2) of Reg. 1408/71 on social security .

CJEU C-12/86 Demirel 30 Sep. 1987
interpr. of Dec. 1/80, Art. 7+12 ECLLEU:C:1987:400
ref. from Verwaltungsgericht Stuttgart, Germany, 17 Jan. 1986

No right to family reunification. Art. 12 EEC-Turkey and Art. 36 of the Additional Protocol, do not constitute rules
of Community law which are directly applicable

in the internal legal order of the Member States.

CJEU C-221/11 Demirkan 24 Sep. 2013
interpr. of Protocol, Art. 41(1) ECLL:EU:C:2013:583
ref. from Oberverwaltungsgericht Berlin, Germany, 11 May 2011

The freedom to ‘provide services’ does not encompass the freedom to ‘receive’ services in other EU Member States.

CJEU C-256/11 Dereci et al. 15 Nov. 2011
interpr. of Dec. 1/80, Art. 13 ECLLEU:C:2011:734
ref. from Verwaltungsgerichtshof, Austria, 25 May 2011

EU law does not preclude a Member State from refusing to allow a third country national to reside on its territory,
where that third country national wishes to reside with a member of his family who is a citizen of the Union residing
in the Member State of which he has nationality, who has never exercised his right to freedom of movement,
provided that such refusal does not lead, for the Union citizen concerned, to the denial of the genuine enjoyment of
the substance of the rights conferred by virtue of his status as a citizen of the Union, which is a matter for the
referring court to verify.
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Art. 41(1) of the Additional Protocol mustbe interpretedas meaningthat the enactmenbf new legislation more
restrictivethat the previouslegislation,which, for its part, relaxedearlier legislationconcerningthe conditionsfor
the exerciseof the freedomof establishmenof Turkishnationalsat the time of the entryinto force of that protocol
in the Member State concerned must be considered to be a 'new restriction' within the meaning of that pro

! CJEU C-325/0! Derin 18 July 200

* interpr. of Dec. 1/80, Art. 6, 7 and 14 ECLI:EU:C:2007:44
ref. from Verwaltungsgericht Darmstadt, Germany, 17 Aug. 2005

* Thereare two differentreasondor lossof rights: (a) a seriousthreat (Art 14(1) of Dec 1/80),or (b) if heleavesthe
territory of the MS concerned for a significant length of time without legitimate reason.

! CJEU C-383/0: Dogan (ErgYl) 7 July 200!

* interpr. of Dec. 1/80, Art. 6(1) + (2) ECLI:EU:C:2005:43
ref. from Verwaltungsgerichtshof, Austria, 4 Sep. 2003

* Return to labour market: no loss due to imprisonment.

! CJEU C-138/1: Dogan (Naime) 10 July 201

* interpr. of Protocol, Art. 41(1) ECLI:EU:C:2014:206
ref. from Verwaltungsgericht Berlin, Germany, 19 Mar. 2013

* The languagerequirementabroad is not in compliancewith the standstill clausesof the AssociationAgreemen
Althoughthe questionwas also raised whetherthis requirementis in compliancewith the Family Reunificatior
Dir., the Court did not answer that question.

! CJEU C-136/0: DSrr & Unal 2 June 20C

* interpr. of Dec. 1/80, Art. 6(1)+14(1) ECLI:EU:C:2005:34
ref. from Verwaltungsgerichtshof, Austria, 18 Mar. 2003

* The procedural guarantees set out in the Dir. on Free Movement also apply to Turkish workers.

! CJEU C-451/1 DYlger 19 July 201

* interpr. of Dec. 1/80, Art. 7 ECLI:EU:C:2015:50
ref. from Verwaltungsgericht Gie§en, Germany, 1 Sep. 2011

* Art. 7 is also applicableto family memberf Turkishnationalswho canrely on the RegulationwhodonOhavethe
Turkish nationality themselves, but instead a nationality from a third country.

! CJEU C-386/9! Eker 29 May 199

* interpr. of Dec. 1/80, Art. 6(1) ECLI:EU:C:1997:25
ref. from Bundesverwaltungsgericht, Germany, 11 Dec. 1995

* On the meaning of Osame employerO.

! CJEU C-453/0 Er 25 Sep. 20C

* interpr. of Dec. 1/80, Art. 7 ECLI:EU:C:2008:52
ref. from Verwaltungsgericht Gie§en, Germany, 4 Oct. 2007

* A Turkishnational,whowasauthorisedto entertheterritory of a MemberStateasa child in the contextof a family
reunion, and who has acquiredthe right to take up freely any paid employmenbf his choice under the seconc
indentof Art. 7(1) of Dec. 1/80doesnot losetheright of residencen that State whichis the corollary of thatright
of freeaccesseventhough,at the ageof 23, he hasnot beenin paid employmensinceleavingschoolat the age of
16 and has taken part in government job-support schemes without, however, completing them.

! CJEU C-329/9 Ergat 16 Mar. 200

* interpr. of Dec. 1/80, Art. 7 ECLI:EU:C:2000:13
ref. from Bundesverwaltungsgericht, Germany, 22 Sep. 1997

* No loss of residence right in case of application for renewal residence permit after expiration date.

! CJEU C-355/9: Eroglu 5 Oct. 199

* interpr. of Dec. 1/80, Art. 6(1) ECLI:EU:C:1994:36

ref. from Verwaltungsgericht Karlsruhe, Germany, 26 May 1993

* On the meaningof OsamamployerOThefirst indentof Art. 6(1) is to be construedas not giving the right to the
renewal of his permitto work for his first employerto a Turkish national who is a universitygraduateand who
workedfor morethan oneyear for his first employerand for someten monthsfor anotheremployer havingbeer
issuedwith a two-yearconditionalresidenceauthorizationand correspondingnvork permitsin order to allow him
to deepen his knowledge by pursuing an occupational activity or specialized practical training.

! CJEU C-98/9i Ertanir 30 Sep. 19¢

* interpr. of Dec. 1/80, Art. 6(1)+6(3) ECLI:EU:C:1997:44
ref. from Verwaltungsgericht Darmstadt, Germany, 26 Mar. 1996

* Art. 6(3) of Dec. 1/80 is to be interpretedas meaningthat it doesnot permit Member Statesto adopt national
legislationwhich excludesat the outsetwhole categoriesof Turkishmigrantworkers,suchas specialistchefs from
the rights conferred by the three indents of Art. 6(1).
A Turkish national who has been lawfully employed in a Member State for
an uninterruptedperiod of morethanoneyear... is duly registeredas belongingto the labour force of that Membel
State and is legally employed within the meaning of Art. 6(1) of Dec. 1/80.
A Turkishnational in that situation may accordinglyseekthe renewalof his permitto residein the hostMembel
Statenotwithstandingthe fact that he was advisedwhenthe work and residencepermitswere grantedthat they
werefor a maximumof threeyearsand restrictedto specificwork, in this caseas a specialistchef,for a specific
employer.
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Art. 6(1) of Dec. 1/80 is to be interpreted as requiring account to
be taken, for the purposeof calculating the periods of legal employmenteferredto in that provision, of short
periodsduring which the Turkishworker did not hold a valid residenceor work permitin the hostMemberState
and which are not coveredby Article 6(2) of that decision,wherethe competentuthorities of the host Membel
Statehavenot calledin questionon that groundthe legality of the residenceof the workerin the countrybut have
on the contrary, issued him with a new residence or work permit.

CJEU C-91/1: Essent 11 Sep. 201
interpr. of Dec. 1/80, Art. 13 ECLI:EU:C:2014:220
ref. from Raad van State, NL, 25 Feb. 2013

Thepostingby a Germancompanyof Turkishworkersin the Netherlandso work in the Netherlandss not affectec
by the standstill-clausesHowever,this situation falls within the scopeof art. 56 and 57 TFEU precludingsuct
making available is subject to the condition that those workers have been issued with work permits.

CJEU C-65/9:i EyYp 22 June 20C
interpr. of Dec. 1/80, Art. 7(1) ECLI:EU:C:2000:33
ref. from Verwaltungsgerichtshof, Austria, 5 Mar. 1998

Art. 7(1) of Dec. 1/80 mustbe interpretedas coveringthe situationof a Turkishnationalwho, like the applicantin
the main proceedingswas authorisedin her capacity as the spouseof a Turkish worker duly registeredas
belongingto the labour force of the host Member Stateto join that worker there, in circumstancesvhere that
spousehavingdivorcedbeforethe expiry of the three-yearqualification period laid downin the first indentof that
provision, still continuedin fact to live uninterruptedlywith her former spouseuntil the date on which the two
former spousesemarried. Sucha Turkish national mustthereforebe regardedas legally residentin that Membe!
Statewithin the meaningof that provision,sothat shemayrely directly on herright, after threeyears,to respondto
any offer of employment, and, after five years, to enjoy free access to any paid employment of her choice.

CJEU C-561/1. Genc (Caner) 12 Apr. 201
interpr. of Protocol, Art. 41(1) ECLIEU:C:2016:24
ref. from Ostre Landsret, Denmark, 5 Dec. 2014

A national measuremakingfamily reunification betweera Turkishworker residinglawfully in the MS concernet
andhis minor child subjectto the conditionthat the latter have,or havethe possibilityof establishingsufficientties
with Denmarkto enablehim successfullyo integrate,whenthe child concernedand his other parentresidein the
Stateof origin or in anotherState,and the applicationfor family reunificationis mademorethan two yearsfrom
the date on which the parentresidingin the MS concernedbtaineda permanentesidencepermitor a residenct
permit with a possibility of permanentresidenceconstitutesa OnewestrictionOwithin the meaningof Art. 13 of
Decision 1/80. Such a restriction is not justified.

CJEU C-14/0 Genc (Hava) 4 Feb. 201
interpr. of Dec. 1/80, Art. 6(1) ECLI:EU:C:2010:5
ref. from Verwaltungsgericht Berlin, Germany, 12 Jan. 2009

A Turkishworker, within the meaningof Art. 6(1) of Dec. 1/80, mayrely on the right to free movementvhich he
derivesfrom the Assn.Agreemenevenif the purposefor which he enteredthe hostMemberStateno longer exists
Wheresucha worker satisfiesthe conditionssetoutin Art. 6(1) of that decision,his right of residencen the host
MemberStatecannotbe madesubjectto additional conditionsas to the existenceof interestscapableof justifying
residence or as to the nature of the employment.

CJEU C-268/1. GYhlbahce 8 Nov. 201
interpr. of Dec. 1/80, Art. 6(1)+10 ECLI:EU:C:2012:69
ref. from Oberverwaltungsgericht Hamburg, Germany, 31 May 2011

A MS cannot withdraw the residence permit of a Turkish employee with retroactive effect.

CJEU C-36/9 GYnaydin 30 Sep. 19¢
interpr. of Dec. 1/80, Art. 6(1) ECLI:EU:C:1997:44
ref. from Bundesverwaltungsgericht, Germany, 12 Feb. 1996

A Turkish national who has beenlawfully employedn a MemberStatefor an uninterruptedperiod of more than
threeyearsin a genuineand effectiveeconomicactivity for the sameemployerand whoseemploymenstatusis not
objectivelydifferentto that of other employeeemployedby the sameemployeror in the sectorconcernedand
exercising identical or comparable duties, is duly registered.

CJEU C-374/0: GYrol 7 July 200!
interpr. of Dec. 1/80, Art. 9 ECLI:EU:C:2005:43
ref. from Verwaltungsgericht Sigmarinen, Germany, 31 July 2003

Art. 9 of Dec.1/80hasdirect effectin the MemberStatesTheconditionof residingwith parentsin accordancewith
the first sentenceof Art. 9 is metin the caseof a Turkish child who, after residinglegally with his parentsin the
hostMemberState,establishesis main residencen the placein the sameMemberStatein which he follows his
university studies, while declaring his parents® home to be his secondary residence only.

The secondsentenceof Art. 9 of Dec. No 1/80 has direct effectin the MemberStates.That provision guarantee
Turkish children a non-discriminatoryright of accessto educationgrants, such as that provided for under the
legislationat issuein the main proceedingsthat right beingtheirs evenwhentheypursuehigher educationstudies
in Turkey.

CJEU C-4/0¢ GYzeli 26 Oct. 200
interpr. of Dec. 1/80, Art. 6 ECLI:EU:C:2006:67
ref. from Verwaltungsgericht Aachen, Germany, 6 Jan. 2005

Thefirst indentof Art. 6(1) of Dec.1/80mustbeinterpretedas meaningthat a Turkishworkercanrely ontherights
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conferredupon him by that provision only wherehis paid employmentvith a secondemployercomplieswith the
conditionslaid down by law and regulation in the host Member State governing entry into its territory and
employmentlt is for the national court to makethe requisitefindingsin order to establishwhetherthat is the case
in respeciof a Turkishworkerwho changedemployerprior to expiry of the period of threeyearsprovidedfor in the
second indent of Art. 6(1) of that decision.

Thesecondsentencef Art. 6(2) of Dec. No 1/80 mustbe interpretedas meaningthat it is intendedto ensurethat
periodsof interruption of legal employmenbn accountof involuntaryunemploymerdndlong- termsicknesslo not
affecttherights that the Turkishworker hasalreadyacquiredowingto precedingperiodsof employmenthe length
of which is fixed in each of the three indents of Art. 6(1) respectively.

! CJEU C-351/9! Kadiman 17 Apr. 199

* interpr. of Dec. 1/80, Art. 7 ECLI:EU:C:1997:20
ref. from Verwaltungsgericht MYnchen, Germany, 13 Nov. 1995

* Thefirst indentof Art. 7(1) of Dec. 1/80is to be interpretedas meaningthat the family memberconcerneds in
principle requiredto reside uninterruptedlyfor three yearsin the host MemberState.However,accountmustbe
taken,for the purposeof calculatingthe threeyear period of legal residencewithin the meaningof that provision,of
aninvoluntarystayof lessthan six monthsby the personconcernedn his countryof origin. Thesameappliesto the
period during which the personconcernedvasnot in possessionf a valid residencepermit, wherethe competer
authorities of the host Member State did not claim on that ground
that the person concerned was not legally resident within national territory,
but on the contrary issued a new residence permit to him.

! CJEU C-7/10 & C-9/1 Kahveci & Inan 29 Mar. 201

* interpr. of Dec. 1/80, Art. 7 ECLI:EU:C:2012:18
ref. from Raad van State, NL, 8 Jan. 2010

* Thememberf the family of a Turkishworker duly registeredas belongingto the labour force of a MemberState
can still invoke that provision once that worker has acquired the nationality of the host Member State while
retaining his Turkish nationality.

! CJEU C-285/9! Kol 5 June 19¢

* interpr. of Dec. 1/80, Art. 6(1) ECLI:EU:C:1997:28
ref. from Oberverwaltungsgericht Berlin, Germany, 11 Aug. 1995

* Art. 6(1) of Dec. 1/80is to beinterpretedas meaningthat a Turkishworker doesnot satisfythe conditionof having
beenin legal employmentwithin the meaningof that provision, in the host Member State,where he has beer
employedhereundera residencepermitwhich wasissuedto him only as a result of fraudulentconductin respec
of which he has been convicted.

! CJEU C-188/01 Kurz (Yuze) 19 Nov. 200

* interpr. of Dec. 1/80, Art. 6(1)+7 ECLI:EU:C:2002:69
ref. from Verwaltungsgericht Karlsruhe, Germany, 22 May 2000

* Wherea Turkishnational hasworkedfor an employerfor an uninterruptedperiod of at leastfour years,he enjoys
in the hostMemberState,in accordancewith the third indentof Art. 6(1) of Dec. 1/80, theright of free accesso
any paid employment of his choice and a corresponding right of residence.
Wherea Turkishnationalwho fulfils the conditionslaid downin a provisionof Dec. 1/80andthereforeenjoysthe
rights whichit confershasbeenexpelled Communityaw precludesapplicationof nationallegislationunderwhich
issueof a residenceauthorisationmustbe refuseduntil a time-limit hasbeenplacedon the effectsof the expulsior

order.
! CJEU C-237/9. Kus 16 Dec. 199
* interpr. of Dec. 1/80, Art. 6(1)+6(3) ECLI:EU:C:1992:52

ref. from Hessischer Verwaltungsgerichtshof, Germany, 18 Sep. 1991

* Thethird indentof Art. 6(1) of Dec. 1/80 mustbe interpretedas meaningthat a Turkishworker doesnot fulfil the
requirementjaid downin that provision,of havingbeenengagedn legal employmentor at leastfour years,where
he wasemployedn the basisof a right of residenceconferredon him only by the operationof nationallegislation
permitting residencen the hostcountry pendingcompletionof the procedurefor the grant of a residencepermit,
eventhoughhis right of residencehas beenupheldby a judgmentof a court at first instanceagainstwhich an
appeal is pending.
Thefirst indentof Art. 6(1) of Dec. 1/80 mustbe interpretedas meaningthat a Turkish national who obtaineda
permitto resideon theterritory of a MemberStatein order to marry therea national of that MemberStateand has
workedthere for more than one year with the sameemployerunder a valid work permit is entitled under that
provisionto renewalof his work permitevenif at thetimewhenhis applicationis determinechis marriagehasbeer

dissolved.
! CJEU C-303/0: Metin Bozkurt 22 Dec. 201
* interpr. of Dec. 1/80, Art. 7+14(1) ECLI:EU:C:2010:80

ref. from Bundesverwaltungsgericht, Germany, 8 July 2008

* Art. 7 meanghat a Turkishnationalwho enjoyscertain rights, doesnot losethoserights on accountof his divorce,
which took place after those rights were acquired.
By contrast, Art. 14(1) doesnot precludea measureordering the expulsionof a Turkish national who has beer
convictedof criminal offences providedthat his personalconductconstitutesa present,genuineand sufficiently
seriousthreatto a fundamentainterestof society It is for the competenhational courtto assessvhetherthatis the
case in the main proceedings.

! CJEU C-340/9 Nazli 10 Feb. 200
* interpr. of Dec. 1/80, Art. 6(1)+14(1) ECLI:EU:C:2000:7
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ref. from Verwaltungsgericht Ansbach, Germany, 1 Oct. 1997

A Turkishnationalwho hasbeenin legal employmenin a MemberStatefor an uninterruptedperiod of morethan
four yearsbutis subsequentlgetainedpendingtrial for morethana yearin connectionwith an offencefor which
he is ultimately sentencedo a term of imprisonmentsuspendedn full has not ceased becausehe was not in
employmentvhile detainedpendingtrial, to be duly registeredas belongingto the labour force of the hostMembel
Stateif hefinds a job againwithin a reasonableperiod after his release,and mayclaim there an extensiorof his
residencepermitfor the purposesof continuingto exercisehis right of free accesgo any paid employmenof his
choice under the third indent of Art. 6(1) of Dec. 1/80.

Art. 14(1) of Dec. 1/80 s to be interpretedas precludingthe expulsionof a Turkish national who enjoysa right
granteddirectly by that decisionwhenit is ordered,following a criminal conviction,as a deterrentto other aliens
without the personalconductof the personconcernedyiving reasonto considerthat he will commitother serious
offences prejudicial to the requirements of public policy in the host Member State.

CJEU C-294/0 Payir 24 Jan. 20C
interpr. of Dec. 1/80, Art. 6(1) ECLI:EU:C:2008:3
ref. from Court of Appeal, United Kingdom, 30 June 2006

Thefact that a Turkish national was grantedleaveto enterthe territory of a MemberStateas an au pair or asa
studentcannotdeprive him of the statusof Oworker@nd preventhim from beingregardedas Odulyegisteredas
belongingto the labour force(df that MemberStatewithin the meaningof Art. 6(1) of Dec. 1/80. Accordingly,that
fact cannotpreventthat national from being able to rely on that provisionfor the purposesof obtaining renewec
permission to work and a corollary right of residence.

CJEU C-484/0 Pehlivan 16 June 201
interpr. of Dec. 1/80, Art. 7 ECLI:EU:C:2011:39
ref. from Rechtbank Den Haag, NL, 31 Oct. 2007

Family membemarriesin first 3 yearsbut continuedo live with Turkishworker. Art. 7 precludedegislationunder
which a family memberproperly authorisedto join a Turkish migrant worker who is already duly registeredas
belongingto thelabour force of that Statelosesthe enjoymenbf the rights basedon family reunificationunderthat
provisionfor the reasononly that, havingattainedmajority, he or shegetsmarried,evenwherehe or shecontinue:
to live with that worker during the first three years of his or her residence in the host Member State.

CJEU C-349/01 Polat 4 Oct. 200
interpr. of Dec. 1/80, Art. 7+14 ECLI:EU:C:2007:58
ref. from Verwaltungsgericht Darmstadt, Germany, 21 Aug. 2006

Multiple convictionsfor small crimesdo not lead to expulsion.Art. 14(1) of Dec. 1/80 mustbe interpretedas not
precluding the taking of an expulsionmeasureagainsta Turkish national who has beenthe subjectof severa
criminal convictions, provided that his behaviour constitutesa genuine and sufficiently serious threat to a
fundamental interest of society.

CJEU C-242/0 Sahin 17 Sep. 20C
interpr. of Dec. 1/80, Art. 13 ECLI:EU:C:2009:55
ref. from Raad van State, NL, 29 May 2006

Art. 13 of Dec.1/80 mustbe interpretedas precludingthe introduction,from the entry into force of that decisionin
the MemberStateconcernedpf nationallegislation,suchasthat at issuein the main proceedingswhichmakeshe
granting of a residencepermit or an extensionof the period of validity thereof conditional on paymentof
administrativecharges,wherethe amountof thosechargespayableby Turkish nationalsis disproportionateas
compared with the amount required from Community nationals.

CJEU C-37/9i Savas 11 May 200
interpr. of Protocol, Art. 41(1) ECLI:EU:C:2000:22
ref. from High Court of England and Wales, UK, 16 Feb. 1998

Art. 41(1) of the Additional Protocol prohibits the introduction of new national restrictions on the freedomof
establishmenandright of residenceof Turkishnationalsas from the dateon which that protocol enteredinto force
in the host MemberState.It is for the national court to interpret domesticlaw for the purposesof determining
whetherthe rules applied to the applicantin the main proceedingsare less favourablethan thosewhich were
applicable at the time when the Additional Protocol entered into force.

CJEU C-230/0: Sedef 10 Jan. 20C
interpr. of Dec. 1/80, Art. 6 ECLI:EU:C:2006:!
ref. from Bundesverwaltungsgericht, Germany, 26 May 2003

Art. 6 of Dec. 1/80 is to be interpreted as meaning that:

b enjoymenbf the rights conferredon a Turkishworker by the third indentof paragraph1 of that article
presupposes principle that the personconcernechasalreadyfulfilled the conditionssetoutin the secondndent
of that paragraph;

b a Turkishworkerwho doesnot yetenjoytheright of free accesgo any paid employmenbf his choiceunder
that third indentmustbein legal employmentvithoutinterruptionin the hostMemberStateunlesshe canrely ona
legitimate reason of the type laid down in Art. 6(2) to justify his temporary absence from the labour force.
Art. 6(2) of Dec. 1/80 coversinterruptionsin periods of legal employmentsuch as thoseat issuein the main
proceedingsand the relevant national authorities cannot,in this case,disputethe right of the Turkish worker
concerned to reside in the host Member State.

CJEU C-192/8 Sevince 20 Sep. 19¢
interpr. of Dec. 1/80, Art. 6(1)+13 ECLI:EU:C:1990:32
ref. from Raad van State, NL, 8 June 1989
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* The term 'legal employment' in Art. 2(1)(b) of Dec. 2/76 and Art. 6(1) of Dec. 1/80,
doesnot coverthe situationof a Turkishworkerauthorizedto engagen employmentor suchtime asthe effectof a
decisionrefusinghim a right of residenceagainstwhich he haslodgedan appealwhich hasbeendismissedis=

suspended.
! CJEU C-228/0 Soysal 19 Feb. 200
* interpr. of Protocol, Art. 41(1) ECLI:EU:C:2009:10

ref. from Oberverwaltungsgericht Berlin-Brandenburg, Germany, 19 May 200

* Art. 41(1) of the Add. Protocolis to beinterpretedas meaningthat it precludeshe introduction,as from the entry
into force of that protocol, of a requirementhat Turkishnationalssuchas the appellantsin the main proceeding
musthave a visa to enter the territory of a Member Statein order to provide servicesthere on behalf of an
undertaking established in Turkey, since, on that date, such a visa was not required.

! CJEU C-652/1! Tekdemir 29 Mar. 201

* interpr. of Dec. 1/80, Art. 13 ECLI:EU:C:2017:23
ref. from Verwaltungsgericht Darmstadt, Germany, 7 Dec. 2015

* Art. 13 mustbeinterpretedas meaningthat the objectiveof efficientmanagemendf migration flows mayconstitute
an overriding reasonin the public interestcapableof justifying a national measurejntroducedafter the entry into
force of that decisionin the MemberStatein question,requiring nationalsof third countriesunderthe age of 16
yearsold to hold a residencepermitin order to enterand residein that MemberState.Sucha measureis not,
however,proportionateto the objective pursuedwhere the procedurefor its implementationas regards child
nationals of third countriesborn in the MS in questionand one of whoseparentsis a Turkish worker lawfully
residingin that MS, suchasthe applicantin the main proceedingsgoesbeyondwhatis necessaryor attainingthat

objective.
! CJEU C-171/9! Tetik 23 Jan. 19¢
* interpr. of Dec. 1/80, Art. 6(1) ECLI:EU:C:1997:3

ref. from Bundesverwaltungsgericht, Germany, 7 June 1995

* Art. 6(1) of Dec. 1/80 mustbe interpretedas meaningthat a Turkish worker who has beenlegally employedfor
morethanfour yearsin a MemberState who decidesvoluntarily to leavehis employmenin order to seeknewwork
in the sameMemberStateand is unableimmediatelyto enterinto a new employmentelationship,enjoysin that
State for a reasonableperiod, a right of residencefor the purposeof seekingnewpaid employmenthere,providec
that he continuesto be duly registeredas belongingto the labour force of the MemberStateconcernedcomplying
whereappropriatewith the requirementf the legislationin force in that State,for instanceby registeringas a
personseekingemploymenand makinghimselfavailableto the employmenauthorities.It is for the MemberState
concernedand, in the absenceof legislationto that end, for the national court beforewhich the matter has beer
broughtto fix sucha reasonableperiod, which must,however pe sufficientnotto jeopardizein fact the prospectf
his finding new employment.

! CJEU C-300/09 & C-301/C Toprak/Oguz 9 Dec. 201

* interpr. of Dec. 1/80, Art. 13 ECLIEU:C:2010:75
ref. from Raad van State, NL, 30 July 2009

* Art. 13 of Dec. 1/80 mustbe interpretedas meaningthat a tighteningof a provisionintroducedafter 1 Decembe
1980, which provided for a relaxation of the provision applicable on 1 December1980, constitutesa One
restriction@within the meaningof that article, evenwherethat tighteningdoesnot makethe conditionsgoverning
the acquisitionof that permit more stringentthan thosewhich resultedfrom the provisionin force on 1 Decembe

1980.
! CJEU C-502/0. Torun 16 Feb. 200
* interpr. of Dec. 1/80, Art. 7 ECLI:EU:C:2006:11

ref. from Bundesverwaltungsgericht, Germany, 7 Dec. 2004

* The child, who hasreachedthe age of majority, of a Turkish migrant worker who hasbeenlegally employedn a
MemberStatefor more than three years,and who has successfullyffinisheda vocationaltraining coursein that
Stateand satisfiesthe conditionssetout in Art. 7(2) of Dec. 1/80, doesnot lose the right of residencethat is the
corollary of theright to respondto any offer of employmentonferredby that provisionexceptin the circumstance
laid downin Art. 14(1) of that provisionor whenhe leavesthe territory of the hostMemberStatefor a significant
length of time without legitimate reason.

! CJEU C-16/0! Tum & Dari 20 Sep. 20C

* interpr. of Protocol, Art. 41(1) ECLI:EU:C:2007:53
ref. from House of Lords, UK, 19 Jan. 2005

* Art. 41(1) of the Add. Protocolis to be interpretedas prohibiting the introduction, as from the entry into force of
that protocol with regard to the MemberStateconcernedof any new restrictionson the exerciseof freedomof
establishment,including those relating to the substantiveand/or procedural conditions governing the first
admissioninto theterritory of that State,of Turkishnationalsintendingto establishthemselves businesshereon
their own account.

! CJEU C-186/1 Tural Oguz 21 July 201

* interpr. of Protocol, Art. 41(1) ECLI:EU:C:2011:50
ref. from Court of Appeal (E&W), UK, 15 Apr. 2010

* Art. 41(1) mustbe interpretedas meaningthat it may be relied on by a Turkish national who, having leaveto
remainin a MemberStateon conditionthat he doesnot engagein any businesor professionneverthelesgnters
into self-employmenin breachof that conditionand later appliesto the national authoritiesfor further leaveto
remain on the basis of the business which he has meanwhile established.
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CJEU C-508/1! Ucar a.o. 21 Dec. 201
interpr. of Dec. 1/80, Art. 7 ECLI:EU:C:2016:98
ref. from Verwaltungsgericht Berlin, Germany, 24 Sep. 2015

Art 7 mustbe interpretedas meaningthat that provision confersa right of residencen the hostMS on a family
memberof a Turkishworker, who has beenauthorisedto enterthat MS, for the purposesof family reunification,
and who, from his entry into the territory of that MS, haslived with that Turkishworker, evenif the period of at
leastthreeyearsduring which the latter is duly registeredas belongingto the labour force doesnot immediately
follow the arrival of the family member concerned in the host MS, but is subsequent to it.

CJEU C-187/11 Unal 29 Sep. 201
interpr. of Dec. 1/80, Art. 6(1) ECLI:EU:C:2011:62
ref. from Raad van State, NL, 16 Apr. 2010

Art. 6(1) mustbe interpretedas precluding the competentnational authorities from withdrawing the residenct
permit of a Turkishworker with retroactiveeffectfrom the point in time at which therewasno longer compliance
with the ground on the basis of which his residencepermit had beenissuedunder national law if thereis no
questionof fraudulentconducton the part of that worker and that withdrawal occursafter the expiry of the one-
year period of legal employment.

CJEU C-123/1 Ysn 7 Aug. 201
interpr. of Dec. 1/80, Art. 13 ECLI:EU:C:2018:63
ref. from Bundesverwaltungsgericht Leipzig, Germany, 10 Mar. 2017

Meaningof the standstillclauseof Art 13 Dec 1/80and Art 7 Dec 2/76in relation to the languagerequiremenif
visa for retiring spousesA national measuretakenduring the period from 20 decemberl976to 30 Novembe
1980, which makesthe grant, for the purposesof family reunification, of a residencepermit to third-country
nationalswho are family memberof a Turkishworkerresidinglawfully in the MemberStateconcernedsubjectto
suchnationalsobtaining,beforeenteringnational territory, a visafor the purposeof that reunification,constitute:
a Onew restriction® within the meaning of that provision.

Sucha measuremay nevertheles$e justified on the groundsof the effective control of immigration and the
managemenbf migratory flows, but may be acceptedonly provided that the detailed rules relating to its
implementatiordo not go beyondwhat is necessanto achievethe objectivepursued,whichit is for the national
court to verify.

CJEU C-371/0: Ziebell or ...rnek 8 Dec. 201
interpr. of Dec. 1/80, Art. 14(1) ECLI:EU:C:2011:80
ref. from Verwaltungsgerichtshof Baden WYrttemberg, Germany, 14 Aug. 20(

DecisionNo 1/80 doesnot precludean expulsionmeasurebasedon groundsof public policy from being taker
againsta Turkishnational whoselegal statusderivesfrom the secondindentof the first paragraphof Article 7 of
that decision,in so far as the personalconductof the individual concernedconstitutesat presenta genuineand
sufficientlyseriousthreataffectinga fundamentalnterestof the societyof the hostMemberStateand that measurt
is indispensablen order to safeguardthat interest.lt is for the national court to determine,n thelight of all the
relevantfactors relating to the situation of the Turkish national concernedwhethersucha measureis lawfully
justified in the main proceedings.

4.4.2 CJEU pending cases on EEC-Turkey Association Agreement

CJEU C-89/1: A.

interpr. of Dec. 1/80, Art. 13
ref. from Ostre Landsret, Denmark, 8 Feb. 2018

AG: 14 Mar. 2019

Marriage of convenienceWouida national rule underwhichit is a generalconditionfor family reunificationthat
the coupleOsattachmento Denmarkbe greaterthan (in this case)to TurkeyN be deemedo be Ojustifiecby an
overriding reasonin the public interest,E suitableto achievethe legitimateobjectivepursuedand E not [going]
beyond what is necessary in order to attain itO?

CJEU C-70/1 A.B. & P.
interpr. of Dec. 1/80, Art. 13
ref. from Raad van State, NL, 30 Jan. 2018

On the use(processingand storage)of biometricdatain databasesnd accesdo thesedatabasedor criminal law
purposes, and the meaning of that in the context of the standstill Articles.

CJEU C-677/1 ,0ban

interpr. of Dec. 3/80, Art. 6(1)

ref. from Centrale Raad van Beroep, NL, 1 Dec. 2017

AG: 28 Feb. 2019

On the issue of place of residence, LTR status in the context of social security.

CJEU C-257/18 & C-258/1 GYler & Solak
interpr. of Dec. 3/80, Art. 6
ref. from Centrale Raad van Beroep, NL, 13 Apr. 2018

On the effect of the loss of (Union) citizenship.
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4.4: External Treaties: Jurisprudence: CJEU Judgments on Readmission T

4.4.3 CJEU Judgments on Readmission Treaties

! CJEU T-192/1 N.F. 27 Feb. 201
* validity of EU-Turkey Statement, inadm. ECLI:EU:C:2017:12

* Applicant claims that the EU-Turkey Statementconstitutesan agreementthat produceslegal effectsadversel
affectingapplicantsrights andinterestsastheyrisk refoulemento Turkeyand subsequentljo Pakistan.Theaction
is dismissed on the ground of the CourtOs lack of jurisdiction to hear and determine it.

Two other identical cases T-193/16 (N.G.) and T-257/16 (N.M.) were also declared inadmissable.
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