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Editorial

Welcometo theSecondssue of NEMIS in 2020.
We would like to draw your attention to the following

Family life

The ECtHRruledin Suditav. Hungary(42321/15%hatHungaryhadnot compliedwith its positiveobligationto providean effective
andaccessiblgrocedureor a combinationof proceduregnablinga statelespersonto havehis statusin Hungarydeterminedvith
dueregardto his private-life interestsunderArticle 8. It took 15 yearsand legal actionfrom the HungarianConstitutionalCourt
before the applicant was granted the stateless status in 2017.

Withdrawal of status

The SpanishCourt Tribunal Superiorde Justicia de Castilla-La Manchahasrequestedn severalcases(C-531, 533, 534, 549
567/19)moreor lessthe samepreliminaryquestionis theinterpretatiorof the SpanishSupremeCourt, setoutin severajudgments
of Dir. 2001/40(on the mutualrecognitionof expulsionsdecisions)correctthatany TCN holding a long-termresidencepermitwhao
hascommittedan offencepunishableby a sentencef at leastoneyearin durationcanandshouldbe Oautomatically®moved thai
is to say, without needingto give any consideratiorto his personal family, socialor employmentcircumstancescompatiblewith
Art. 12 LTR directive. Interestingly,the CJEU hasalreadyansweredhis questionin 2017in LopezPastuzanqC-636/16)statin¢
thatthe SpanishSupremeCourtis wrong.Now, again,the CJEUruledin W.T.(C-448/19)thatdirective2001/40doesnot governthe
conditionsfor the adoption,by a MS, of a decisionorderingexpulsionin respectof a third-country nationalwho is a long-term
resident and who is on its own territory.

Non-discrimination

The Austrian Landesgerichin Linz hasrequesteda preliminary ruling on the Upper Austrian Law on Housing Subsidieswhich
which allows EU citizens,EEA nationalsandfamily memberswithin the meaningof Dir. 2004/38to receivea socialbenefitin the
form of housingassistancavithout proof of languageproficiency, while requiring TCN with long-termresidentstatuswithin the
meaning of Dir. 2003/109 to provide particular proof of a basic command of German.

Exemption Visa Obligations

In Blue Air (C-584/18)the CJEU hasruled that Art. 13 of the SchengerBordersCode, must be interpretedas precludingan air
carrierfrom relying on the refusalof the authoritiesof the MS of destinatiorto granta TCN accesgo that State refuseto allow him
to board without this refusal of entry being laid down in a reasonedwritten decisionnotified in advanceto that third-country
national. And when that passengedisputesthe deniedboarding,it is for the competentudicial authority to assesstaking into
account the circumstances of the case, whether that refusal is based on reasonable grounds under that provision.

Return and best interests of the child

TheBelgianCouncil of Statehasrequestedn M.A. (C-112/20)whetherArt. 5 of the ReturnDir. (2008/115which requiresMembe
Stateswhenimplementingthe directive, to takeaccountof the bestinterestsof the child, togethemwith Art. 13 of thatdirectiveanc
Artt. 24 and47 of the Charter beinterpretedasrequiringthe bestinterestsof the child, an EU citizen, to be takeninto accountever
if the return decision is taken with regard to the childOs parent alone.

Nijmegen, June 2020, Carolus GrYtters & Karen Geertsema
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1 Regular Migration

1.1 Regular Migration: Adopted Measures

Directive 2009/50

Blue Card |

case law sorted in chronological orc

On conditions of entry and residence of TCNs for the purposes of highly qualified employment
* 0J 2009 L 155/17

Directive 2003/86

On the right to Family Reunification
*  0J2003L 251/12
* COM(2014) 210, 3 Apr. 2014: Guidelines on the application

CJEU judgments
! CJEU 12 Dec. 2019, C-381/18
! CJEU 12 Dec. 2019, C-519/18
! CJEU 20 Nov. 2019, C-706/18
! CJEU 14 Mar. 2019, C-557/17
! CJEU 13 Mar. 2019, C-635/17
! CJEU 7 Nov. 2018, C-257/17
! CJEU 7 Nov. 2018, C-484/17
! CJEU 7 Nov. 2018, C-380/17
! CJEU 12 Apr. 2018, C-550/16
! CJEU 21 Apr. 2016, C-558/14
! CJEU 9July 2015, C-153/14
! CJEU 17 July 2014, C-338/13
! CJEU 10 July 2014, C-138/13
! CJEU 8 May 2013, C-87/12
! CJEU 6 Dec. 2012, C-356/11
! CJEU 10 June 2011, C-155/11
! CJEU 4 Mar. 2010, C-578/08
! CJEU 27 June 2006, C-540/03

CJEU pending cases
! CJEU C-930/19
! CJEU C-250/19
! CJEUAG 19 Mar. 2020 C-133/19

EFTA judgments
! EFTA 26 July 2011, E-4/11

See further: o 1.3
Council Decision 2007/435

impl. date 19 June 2011

Family Reunification

impl. date 3 Oct. 2005

G.S.

T.B.

X.

Y.Z. a.o.

E.

C.&A

K.

K. & B.
A.&S.
Khachab

K. &A.
Noorzia
Dogan (Naime)
Ymeraga
0.&S.

Imran
Chakroun

EP v. Council

Belgian State
B.O.L.
B.S.

Clauder

Integration Fund

Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.
Art.

Art.
Art.
Art.

Art.

6(1)+(2)
10(2)
3(5)+5(4)
16(2)(a)
3(2)(c)+11(2)
33)

15

9(2)

2(f)

7(1)(c)

7(2)

4(5)

7(2)

3(3)

7(1)(c)

7(2) - no adj.
7(1)(c)+2(d)
8

15(3)
4+18
4

7(1)

Establishing European Fund for the Integration of TCNs for the period 2007 to 2013 as part of the General programr

Solidarity and Management of Migration Flows

* 0J 2007 L 168/18 UK, IRL optin
Directive 2014/66 Intra-Corporate Transferees

On conditions of entry and residence of TCNs in the framework of an intra-corporate transfer

* 0J 2014 L 157/1 impl. date 29 Nov. 2016
Directive 2003/109 Long-Term Residents

Concerning the status of TCNs who are long-term residents

* 0J2004 L 16/44 impl. date 23 Jan. 2006

* amended by Dir. 2011/51

CJEU judgments

New! CJEU 11 June 2020, C-448/19 W.T. Art. 12

! CJEU 30ct. 2019, C-302/18 X. Art. 5(1)(a)

! CJEU 14 Mar. 2019, C-557/17 Y.Z. a.o. Art. 9(1)(a)

! CJEU 7 Dec. 2017, C-636/16 Lopez Pastuzano Art. 12

! CJEU 2 Sep. 2015, C-309/14 CGIL

! CJEU 4 June 2015, C-579/13 P.&S. Art. 5+11

! CJEU 5Nov. 2014, C-311/13 TYmer
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1.1: Regular Migration: Adopted Measures

! CJEU 17 July 2014, C-469/13 Tahir Art. 7(1)+13
! CJEU 8 Nov. 2012, C-40/11 lida Art. 7(1)
! CJEU 18 Oct. 2012, C-502/10 Singh Art. 3(2)(e)
! CJEU 26 Apr. 2012, C-508/10 Com. v. NL
! CJEU 24 Apr. 2012, C-571/10 Servet Kamberaj Art. 11(1)(d)
CJEU pending cases
New! CJEU C-94/20 Land OberSsterreich Art. 11
! CJEUAG 11 June 2020 C-303/19 V.R. Art. 11(1)(d)
See further: & 1.3
Directive 2011/51 Long-Term Residents ext.
Long -Term Resident status for refugees and persons with subsidiary protection
0J 2011 L 132/1 impl. date 20 May 2013

* extending Dir. 2003/109 on LTR
CJEU pending cases

! CJEU C-761/19 Com. v. Hungary Art. 11(1)(a)
! CJEU C-503/19 U.Q. Art. 12
See further: o 1.3

Council Decision 2006/688 Mutual Information

On the establishment of a mutual information mechanism in the areas of asylum and immigration

* 0QJ 2006 L 283/40 UK, IRL optin
Directive 2005/71 Researchers

On a specific procedure for admitting TCNs for the purposes of scientific research

* (0QJ 2005 L 289/15 impl. date 12 Oct. 2007

* Directive is replaced by Dir. 2016/801 Researchers and Students

Recommendation 762/2005 Researchers
To facilitate the admission of TCNs to carry out scientific research
* 0QJ 2005 L 289/26

Directive 2016/801 Researchers and Students
On the conditions of entry and residence of Third-Country Nationals for the purposes of research, studies, training, v
service, pupil exchange schemes, educational projects and au pairing.
* 0J2016L 132/21 impl. date 24 May 2018
*  This directive replaces both Dir 2005/71 on Researchers and Dir 2004/114 on Students

Regqulation 1030/2002 Residence Permit Format
Laying down a uniform format for residence permits for TCNs
* 0J 2002 L 157/1 impl. date 15 June 2002 UK optin

amd by Reg. 330/2008 (OJ 2008 L 115/1)
amd by Reg. 1954/2017 (OJ 2017 L 286/9)

Directive 2014/36 Seasonal Workers
On the conditions of entry and residence of TCNs for the purposes of seasonal employment
* 0J 2014 L 94/375 impl. date 30 Sep. 2016

Directive 2011/98 Single Permit

Single Application Procedure: for a single permit for TCNs to reside and work in the territory of a MS and on a comm
rlghts for third-country workers legally residing in a MS

0J 2011 L 343/1 impl. date 25 Dec. 2013
CJEU judgments
! CJEU 21 June 2017, C-449/16 Martinez Silva Art. 12(1)(e)
CJEU pending cases
! CJEUAG 11 June 2020 C-302/19 W.S. Art. 12(1)(e)
See further: = 1.3
Requlation 859/2003 Social Security TCN |
Th|rd -Country Nationals® Social Security extending Reg. 1408/71 and Reg. 574/72
0J 2003 L 124/1 UK, IRL optin
* Replaced by Reg 1231/2010: Social Security TCN II
CJEU judgments
! CJEU 27 Oct. 2016, C-465/14 Wieland & Rothwang| Art. 1
! CJEU 18 Nov. 2010, C-247/09 Xhymshiti
See further: @ 1.3
Requlation 1231/2010 Social Security TCN II
Social Security for EU Citizens and TCNs who move within the EU
* 0J 2010 L 344/1 impl. date 1 Jan. 2011 IRL opt in

* Replacing Reg. 859/2003 on Social Security TCN

4 Newsletter on European Migration Issues B for Jut NEMIS 2020/2 (Junt
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CJEU judgments
! CJEU 24 Jan. 2019, C-477/17
See further: & 1.3

Directive 2004/114

Balandin Art. 1

Students

Admission of Third-Country Nationals for the purposes of studies, pupil exchange, unremunerated training or volunte

service
* 0J 2004 L 375/12

impl. date 12 Jan. 2007

* Directive is replaced by Dir. 2016/801 Researchers and Students

CJEU judgments

CJEU 4 Apr. 2017, C-544/15
CJEU 10 Sep. 2014, C-491/13
CJEU 21 June 2012, C-15/11
CJEU 24 Nov. 2008, C-294/06
See further: & 1.3

ECHR

Fahimian Art. 6(1)(d)
Ben Alaya Art. 6+7
Sommer Art. 17(3)
Payir

Family - Marriage - Discriminiation

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols

Art. 8 Family Life

Art. 12 Right to Marry

Art. 14 Prohibition of Discrimination

* ETS 005
ECtHR Judgments
ECtHR 12 May 2020, 42321/15
ECtHR 14 May 2019, 23270/16
ECtHR 9 Apr. 2019, 23887/16
ECtHR 18 Dec. 2018, 76550/13
ECtHR 20 Nov. 2018, 42517/15
ECtHR 23 Oct. 2018, 25593/14
ECtHR 23 Oct. 2018, 7841/14
ECtHR 12 June 2018, 23038/15
ECtHR 12 June 2018, 47781/10
ECtHR 15 May 2018, 32248/12
ECtHR 26 Apr. 2018, 63311/14
ECtHR 14 Sep. 2017, 41215/14
ECtHR 29 June 2017, 33809/15
ECtHR 25 Apr. 2017, 41697/12
ECtHR 12 Jan. 2017, 31183/13
ECtHR 1 Dec. 2016, 77063/11
ECtHR 8 Nov. 2016, 56971/10
ECtHR 8 Nov. 2016, 7994/14
ECtHR 21 Sep. 2016, 38030/12 (GC)
ECtHR 21 June 2016, 76136/12
ECtHR 24 May 2016, 38590/10 (GC)
ECtHR 3 Oct. 2014, 12738/10
ECtHR 24 July 2014, 32504/11
ECtHR 10 July 2014, 52701/09
ECtHR 8 Apr. 2014, 17120/09
ECtHR 11 June 2013, 52166/09
ECtHR 16 Apr. 2013, 12020/09
ECtHR 13 Dec. 2012, 22689/07
ECtHR 4 Dec. 2012, 47017/09
ECtHR 6 Nov. 2012, 22341/09
ECtHR 14 Feb. 2012, 26940/10
ECtHR 10Jan. 2012, 22251/07
ECtHR 20 Sep. 2011, 8000/08
ECtHR 28 June 2011, 55597/09
ECtHR 14 June 2011, 38058/09
ECtHR 14 Dec. 2010, 34848/07
ECtHR 6 July 2010, 41615/07
ECtHR 22 Mar. 2007, 1638/03
ECtHR 18 Oct. 2006, 46410/99
ECtHR 2 Aug. 2001, 54273/00

New

impl. date 31 Aug. 1954

Sudita Art. 8
Abokar Art. 8
.M. Art. 8
Saber a.o. Art. 8
Yurdaer Art. 8
Assem Hassan Art. 8
Levakovic Art. 8
Gaspar Art. 8
Zezev Art. 8
Ibrogimov Art. 8+14
Hoti Art. 8
Ndidi Art. 8
Alam Art. 8
Krasniqi Art. 8
Abuhmaid Art. 8+13
Salem Art. 8

El Ghatet Art. 8
Ustinova Art. 8
Khan Art. 8
Ramadan Art. 8
Biao Art. 8+14
Jeunesse Art. 8
Kaplan a.o. Art. 8
Mugenzi Art. 8
Dhahbi Art. 6+8+14
Hasanbasic Art. 8
Udeh Art. 8

De Ribeiro Art. 8+13
Butt Art. 8
Hode Abdi Art. 8+14
Antwi Art. 8
G.R. Art. 8+13
A.A. Art. 8
Nunez Art. 8
Osman Art. 8
0ODonoghue Art. 12+14
Neulinger Art. 8
Maslov Art. 8
tner Art. 8
Boultif Art. 8
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1.1: Regular Migration: Adopted Measures

CRC

See further: o 1.3

Rights of the Child

UN Convention on the Rights of the Child
Art. 10 Family Life
Art. 3 Best interests of the child

*

*

1577 UNTS 27531 impl. date 2 Sep. 1990

Optional Communications Protocol that allows for individual complaints entered into force 14-4-2014
CRC views

CRC 27 Sep. 2018, C/79/DR/12/2017 C.E. Art. 3+10+12

See further: © 1.3

1.2 Regular Migration: Proposed Measures

Directive

Blue Card Il

On the conditions of entry and residence of third-country nationals for the purposes of highly skilled employment.

*

*

COM (2016) 378, 7 June 2016
Recast of Blue Card | (2009/50). Council and EP negotiating

1.3 Regular Migration: Jurisprudence case law sorted in alphabetical orc

1.3.1 CJEU Judgments on Regular Migration

*

CJEU 12 Apr. 2018, C-550/: A &S. ECLI:EU:C:2018:24
AG 26 Oct. 201 ECLI:EU:C:2017:82
interpr. of Dir. 2003/8! Family Reunification Art. 2(f)

ref. from Rechtbank Den Haag (zp) Amsterdam, NL, 31 Oct. 2016

Art. 2(f) (in conjunctionwith Art. 10(3)(a)) mustbe interpretedas meaningthata TCN or statelesgpersonwhois below
the age of 18 at the time of his or her entry into the territory of a MS and of the introduction of his or her asylurr
applicationin that State,but who, in the courseof the asylumprocedure attains the age of majority and is thereaftel
granted refugee status must be regarded as a OminorO for the purposes of that provision.

CJEU 10 Sep. 2014, C-491/ Ben Alaya ECLI:EU:C:2014:218
AG 12 June 201 ECLI:EU:C:2014:193
interpr. of Dir. 2004/11. Students Art. 6+7

ref. from Verwaltungsgericht Berlin, Germany, 13 Sep. 2013

The MS concerneds obligedto admitto its territory a third-country national who wishesto stay for more than three
monthsin thatterritory for studypurposeswherethat national meetsthe conditionsfor admissionexhaustivelyisted in
Art. 6 and 7 and providedthat that MS doesnot invokeagainstthat personone of the groundsexpressiylisted by the
directive as justification for refusing a residence permit.

CJEU 7 Nov. 2018, C-257/ C.&A ECLI:EU:C:2018:87
AG 27 June 201 ECLI:EU:C:2018:50
interpr. of Dir. 2003/8! Family Reunification Art. 3(3)

ref. from Raad van State, NL, 15 May 2017

Article 15(1) and (4) doesnot precludenational legislationwhich permitsan applicationfor an autonomousesidenct
permit,lodgedby a TCNwho hasresidedover five yearsin a MS by virtue of family reunification,to be rejectedon the
groundthat he hasnot shownthat he haspassed civic integrationteston the languageand societyof that MS providec
that the detailedrules for the requirementto passthat examinationdo not go beyondwhat is necessaryto attain the
objective of facilitating the integration of those third country nationals.

Article 15(1) and (4) doesnot precludenationallegislationwhich providesthat an autonomousesidencepermit cannot
be issued earlier than the date on which it was applied for.

CJEU 24 Jan. 2019, C-477, Balandin ECLI:EU:C:2019:6
AG 27 Sep. 201 ECLI:EU:C:2018:78
interpr. of Reg. 1231/201 Social Security TCN Il Art. 1

ref. from Centrale Raad van Beroep, NL, 4 Aug. 2017

Article 1 mustbe interpretedas meaningthat third country nationals, who temporarily reside and work in different
MemberStatesin the serviceof an employerestablishedn a MemberState,may rely on the coordinationrules (laid
downby Reg.883/2004and Reg.987/2009and Reg.883/2004),in order to determinethe social securitylegislationto
which they are subject, provided that they are legally staying and working in the territory of the Member States.

CJEU 2 Sep. 2015, C-309/ CGIL ECLI:EU:C:2015:52
interpr. of Dir. 2003/10! Long-Term Residents

ref. from Tribunale Amministrativo Regionale per il Lazio, Italy, 30 June 2014

Italian national legislationhasseta minimumfeefor a residencepermit,whichis aroundeighttimesthe chargefor the

Newsletter on European Migration Issues B for Jut NEMIS 2020/2 (Junt
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issueof a nationalidentity card. Sucha feeis disproportionatdn thelight of the objectivepursuedby the directiveandis
liable to create an obstacle to the exercise of the rights conferred by the directive.

! CJEU 4 Mar. 2010, C-578/! Chakroun ECLL:EU:C:2010:11
AG 10 Dec. 200 ECLI:EU:C:2009:77
* interpr. of Dir. 2003/8! Family Reunification Art. 7(1)(c)+2(d)

ref. from Raad van State, NL, 29 Dec. 2008

* The conceptof family reunification allows no distinction basedon the time of marriage. Furthermore,MemberState:
maynotrequirean incomeasa conditionfor family reunification,whichis higherthanthe nationalminimumwagelevel.
Admissionconditionsallowed by the directive, serveas indicators, but shouldnot be appliedrigidly, i.e. all individual
circumstances should be taken into account.

! CJEU 26 Apr. 2012, C-508/: Com. v. NL ECLIEEU:C:2012:24
AG 19 Jan. 201 ECLI:EU:C:2012:12
* incor. appl. of Dir. 2003/1C Long-Term Residents

ref. from European Commission, EU, 25 Oct. 2010

* The Court rules that the Netherlandshas failed to fulfil its obligations by applying excessiveand disproportionate
administrativefeeswhich are liable to create an obstacleto the exerciseof the rights conferredby the Long-Tern
Resident®Directive: (1) to TCNsseekingong-termresidentstatusin the Netherlands(2) to thosewho, havingacquirec
that statusin a MS otherthanthe Kingdomof the Netherlandsare seekingo exercisetheright to residein that MS,and
(3) to members of their families seeking authorisation to accompany or join them.

! CJEU 10 July 2014, C-138/. Dogan (Naime) ECLI:EU:C:2014:206
AG 30 Apr. 201 ECLI:EU:C:2014:28
* interpr. of Dir. 2003/8! Family Reunification Art. 7(2)

ref. from Verwaltungsgericht Berlin, Germany, 19 Mar. 2013

* Thelanguagerequirementbroadis notin compliancewith the standstillclausesof the AssociatiorAgreementAlthougt
the questionwas also raised whetherthis requirementis in compliancewith the Family ReunificationDirective, the
Court did not answerthat question.However, paragraph 38 of the judgmentcould also have implications for its
forthcomingansweron the compatibility of the languagetestwith the Family Reunification:Oonthe assumptiorthat the
groundssetout by the GermanGovernmentnamelythe preventionof forcedmarriagesandthe promotionof integration,
canconstituteoverridingreasonsn the public interest,it remainsthe casethat a national provisionsuchasthat at issue
in the main proceedingggoesbeyondwhatis necessaryn order to attain the objectivepursued,in sofar asthe absenc:
of evidenceof sufficient linguistic knowledgeautomatically leads to the dismissal of the application for family
reunification, without accountbeingtakenof the specificcircumstance®f eachcaseOln this contextit is relevantthat
the EuropeanCommissiorhasstressedn its Communicatioron guidancefor the applicationof Dir 2003/86,0thatthe
objectiveof suchmeasuress to facilitate the integrationof family membersTheir admissibilitydependon whetherthey
serve this purpose and whether they respect the principle of proportionality® (COM (2014)210, a 4.5).

! CJEU 13 Mar. 2019, C-635/. E. ECLI:EU:C:2019:19
AG 29 Nov. 201 ECLI:EU:C:2018:97
* interpr. of Dir. 2003/8! Family Reunification Art. 3(2)(c)+11(2)

ref. from Rechtbank Den Haag (zp) Haarlem, NL, 14 Nov. 2017

* The CJEU hasjurisdiction, on the basisof Art. 267 TFEU, to interpret Article 11(2) of Council Directive 2003/86in a
situationwherea national court is called uponto rule on an applicationfor family reunificationlodgedby a beneficiary
of subsidiaryprotection, if that provision was madedirectly and unconditionallyapplicableto sucha situation under
national law.
Art. 11(2) of Directive 2003/86mustbe interpretedas precluding,in circumstancesuchas thoseat issuein the main
proceedingsin which an applicationfor family reunification hasbeenlodgedby a sponsorbenefitingfrom subsidiary
protectionin favour of a minor of whomsheis the aunt and allegedlythe guardian,and who residesas a refugeeand
withoutfamily tiesin a third country,that applicationfrom beingrejectedsolelyon the groundthat the sponsorhasnot
providedofficial documentanevidenceof the deathof the minorOdiological parentsand, consequentlythat shehasan
actual family relationshipwith him, and that the explanationgivenby the sponsorto justify her inability to providesuck
evidencehas beendeemedimplausible by the competentauthorities solely on the basis of the general information
availableconcerningthesituationin the countryof origin, withouttakinginto consideratiorthe specificcircumstancesf
the sponsorand the minor andthe particular difficulties theyhaveencounteredaccordingto their testimonypeforeand
after fleeing their country of origin.

! CJEU 27 June 2006, C-540, EP v. Council ECLI:EU:C:2006:42
AG 8 Sep. 200 ECLI:EU:C:2005:11
* interpr. of Dir. 2003/8! Family Reunification Art. 8

ref. from European Commission, EU, 22 Dec. 2013

* Thederogationclauseq3 yearswaiting periodandthe age-limitsfor children)are notannulled,astheydo not constitute
a violation of article 8 ECHR.However,while applyingtheseclausesand the directive as a whole, MemberStatesare
boundby the fundamentatights (including the rights of the child), the purposeof the directiveand obligationto takeall
individual interests into account.

1 CJEU 4 Apr. 2017, C-544/: Fahimian ECLI:EU:C:2017:25
AG 29 Nov. 201 ECLI:EU:C:2016:90
* interpr. of Dir. 2004/11. Students Art. 6(1)(d)

ref. from Verwaltungsgericht Berlin, Germany, 19 Oct. 2015

* Art. 6(1)(d) is to be interpretedas meaningthat the competennational authorities,wherea third country national has
appliedto themfor a visa for studypurposeshavea wide discretionin ascertaining,in the light of all the relevant
elementsof the situation of that national, whetherhe representsa threat, if only potential, to public security. That
provision mustalso be interpretedas not precludingthe competenhational authoritiesfrom refusingto admit to the
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territory of the Member State concerned,for study purposes,a third country national who holds a degreefrom a
university which is the subjectof EU restrictive measuresbecauseof its large scale involvementwith the Iranian
Governmenin military or related fields, and who plansto carry out researchin that MemberStatein a field that is
sensitivefor public security if the elementsvailableto thoseauthoritiesgive reasonto fear that the knowledgeacquirec
by that personduring his researchmay subsequentiyoe usedfor purposescontrary to public security. It is for the
national court hearingan action broughtagainstthe decisionof the competennhational authoritiesto refuseto grantthe
visa sought to ascertain whether that decision is based on sufficient grounds and a sufficiently solid factual basi

! CJEU 12 Dec. 2019, C-381/ G.S. ECLI:EU:C:2019:107
AG 11 July 201¢ ECLI:EU:C:2019:60
* interpr. of Dir. 2003/8! Family Reunification Art. 6(1)+(2)

ref. from Raad van State, NL, 11 June 2018

* Joined casewith C-382/18.Art. 6(1)+(2) mustbe interpretedas not precludinga national practice under which the
competenauthoritiesmay,on groundsof public policy: (1) rejectan application,foundedon that directive,for entryand
residenceon the basisof a criminal convictionimposedduring a previousstay on the territory of the MemberState
concerned,and (2) withdraw a residencepermit foundedon that directive or refuseto renewit where a sentenc
sufficiently severein comparisonwith the duration of the stay has beenimposedon the applicant, providedthat that
practice is applicable only if the offencewhich warranted the criminal conviction at issueis sufficiently seriousto
establishthat it is necessaryto rule out residenceof that applicantand that thoseauthoritiescarry out the individual
assessment provided for in Art. 17.

! CJEU 8 Nov. 2012, C-40/1 lida ECLI:EU:C:2012:69
AG 15 May 201 ECLI:EU:C:2012:29
* interpr. of Dir. 2003/10 Long-Term Residents Art. 7(1)
ref. from Verwaltungsgerichtshof Baden-WYrttemberg, Germany, 28 Jan. 2011
* In order to acquire long- term residentstatus,the third-country national concernedmustlodge an applicationwith the

competenauthoritiesof the MemberStatein which he resides.If this applicationis voluntarily withdrawn,a residenct
permit can not be granted.

1 CJEU 10 June 2011, C-155, Imran ECLI:EU:C:2011:38

* interpr. of Dir. 2003/8! Family Reunification Art. 7(2) - no adj.
ref. from Rechtbank Den Haag (zp) Zwolle, NL, 31 Mar. 2011

* TheCommissioriookthe positionthat Art. 7(2) doesnot allow MSsto denya family membermsmeantin Art. 4(1)(a)of a
lawfully residing TCN entry and admissionon the sole ground of not having passeda civic integration examinatior
abroad.However,as a residencepermitwasgrantedjust beforethe hearingwould take place, the Court decidedit was
not necessary to give a ruling.

! CJEU 7 Nov. 2018, C-484/: K. ECLIEU:C:2018:87

* interpr. of Dir. 2003/8! Family Reunification Art. 15
ref. from Raad van State, NL, 10 Aug. 2017

* Article 15(1) and (4) doesnot precludenational legislation, which permitsan applicationfor an autonomousesidence
permit,lodgedby a TCNwho hasresidedoverfive yearsin a MS by virtue of family reunification,to be rejectedon the
groundthat he hasnot shownthat he haspassed civic integrationteston the languageand societyof that MS providec
that the detailedrules for the requirementto passthat examinationdo not go beyondwhat is necessaryto attain the
objective of facilitating the integration of those third country nationals, which is for the referring court to ascertail

! CJEU 9 July 2015, C-153/. K. &A. ECLI:EU:C:2015:52
AG 19 Mar. 201! ECLIEU:C:2015:18
* interpr. of Dir. 2003/8! Family Reunification Art. 7(2)

ref. from Raad van State, NL, 3 Apr. 2014

* Member Statesmay require TCNsto passa civic integration examination,which consistsin an assessmerf basic
knowledgeboth of the languageof the Member Stateconcernedand of its societyand which entails the paymentof
various costs,before authorisingthat national®®ntry into and residencein the territory of the MemberStatefor the
purposesof family reunification, provided that the conditions of application of such a requirementdo not make it
impossible or excessively difficult to exercise the right to family reunification.
In circumstancesuchas thoseof the casesin the main proceedingsin so far astheydo not allow regard to be had to
specialcircumstance®bjectivelyforming an obstacleto the applicantspassingthe examinationrandin sofar astheyset
the feesrelating to suchan examinationat too high a level, thoseconditionsmakethe exerciseof the right to family
reunification impossible or excessively difficult.

! CJEU 7 Nov. 2018, C-380/: K. &B. ECLI:EU:C:2018:87
AG 27 June 201 ECLI:EU:C:2018:50
* interpr. of Dir. 2003/8! Family Reunification Art. 9(2)

ref. from Raad van State, NL, 26 June 2017

* Article 12(1) doesnot precludenational legislation which permits an application for family reunification lodged on
behalfof a membeiof a refugeeOfamily, on the basisof the morefavourableprovisionsfor refugeesf ChapterV of that
directive,to be rejectedon the groundthat that application was lodgedmore than three monthsafter the sponsorwas
granted refugeestatus, whilst affording the possibility of lodging a fresh application under a different set of rules
provided that that legislation:
(a) lays downthat sucha groundof refusalcannotapplyto situationsin which particular circumstancesenderthe late
submission of the initial application objectively excusable;
(b) lays down that the personsconcernedare to be fully informed of the consequencesf the decisionrejecting their
initial application and of the measures which they can take to assert their rights to family reunification effectively
(c) ensureghat sponsorgecognisedas refugeesontinueto benefitfrom the morefavourableconditionsfor the exercise
of the right to family reunification applicableto refugees,specifiedin Articles 10 and 11 or in Article 12(2) of the
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directive.
! CJEU 21 Apr. 2016, C-558/: Khachab ECLI:EU:C:2016:28
AG 23 Dec. 201 ECLI:EU:C:2015:85
* interpr. of Dir. 2003/8! Family Reunification Art. 7(1)(c)

ref. from Tribunal Superior de Justicia del Pais Vasco, Spain, 5 Dec. 2014

* Art. 7(1)(c) mustbe interpretedas allowing the competentauthorities of a MS to refusean application for family
reunificationon the basisof a prospectiveassessmertf the likelihood of the sponsorretaining, or failing to retain, the
necessartableand regular resourcesvhich are sufficientto maintain himselfand the memberf his family, without
recourseto the social assistancesystenof that MS, in the year following the date of submissiorof that application, that
assessment being based on the pattern of the sponsorOs income in the six months preceding that date.

1 CJEU 7 Dec. 2017, C-636/ Lopez Pastuzano ECLI:EU:C:2017:94

* interpr. of Dir. 2003/10 Long-Term Residents Art. 12
ref. from Juzgado de lo Contencioso-Adm. of Pamplona, Spain, 9 Dec. 2016

* The CJEU declaresthat the LTR directive precludedegislationof a MS which, as interpretedby somedomesticcourts,
doesnot provide for the application of the requirementf protectionagainstthe expulsionof a third-country national
whois a long-termresidentto all administrativeexpulsiondecisionsyegardlessof the legal nature of that measureor of
the detailed rules governing it.

1 CJEU 21 June 2017, C-449, Martinez Silva ECLI:EU:C:2017:48

* interpr. of Dir. 2011/9: Single Permit Art. 12(1)(e)
ref. from Corte D'Appello Di Genova, Italy, 11 Aug. 2016

* Article 12 mustbe interpretedas precluding national legislation, under which a TCN holding a Single Permit cannot
receivea benefitsuchas the benefitfor household$iavingat leastthree minor children as establishedy Leggen. 448
(national Italian legislation).

! CJEU 17 July 2014, C-338/ Noorzia ECLI:EU:C:2014:209
AG 30 Apr. 201« ECLI:EU:C:2014:28
* interpr. of Dir. 2003/8! Family Reunification Art. 4(5)

ref. from Verwaltungsgerichtshof, Austria, 20 June 2013
* Art. 4(5) doesnot precludea rule of national law requiring that spousesnd registeredpartnersmusthavereachedthe
age of 21 by the date when the application seeking to be considered family members entitled to reunification is

! CJEU 6 Dec. 2012, C-356/ 0.&S. ECLLEU:C:2012:77
AG 27 Sep. 201 ECLI:EU:C:2012:59
* interpr. of Dir. 2003/8! Family Reunification Art. 7(1)(c)

ref. from Korkein hallinto-oikeus, Finland, 7 July 2011
* Whenexaminingan applicationfor family reunification,a MS hasto do soin theinterestsof the children concernedand
also with a view to promoting family life, and avoiding any underminingof the objectiveand the effectivenessf the

directive.
! CJEU 4 June 2015, C-579/ P.&S. ECLI:EU:C:2015:36
AG 28 Jan. 201 ECLI:EU:C:2015:3!
* interpr. of Dir. 2003/10! Long-Term Residents Art. 5+11

ref. from Centrale Raad van Beroep, NL, 15 Nov. 2012

* Article 5(2) and Article 11(1) do not precludenational legislation,suchas that at issuein the main proceedingswhich
imposeson TCNswho already posses$ong-termresidentstatusthe obligation to passa civic integrationexamination
underpain of a fine, providedthat the meansof implementinghat obligation are not liable to jeopardisethe achievemer
of the objectivegpursuedby that directive,whichit is for thereferring courtto determine Whetherthelong-termresiden
statuswas acquiredbeforeor after the obligationto passa civic integration examinationwas imposedis irrelevantin
that respect.

! CJEU 24 Nov. 2008, C-294/( Payir ECLI:EU:C:2008:3
AG 18 July 200° ECLI:EU:C:2007:45
* interpr. of Dir. 2004/11. Students

ref. from Court of Appeal (England & Wales), UK, 24 Jan. 2008

* Thefact that a Turkishnational was grantedleaveto enterthe territory of a MS as an au pair or as a studentcannot
deprivehim of the statusof Oworker@nd preventhim from beingregardedas Odulyegisteredas belongingto the labour
forceO of that MS.

! CJEU 24 Apr. 2012, C-571/: Servet Kamberaj ECLI:EU:C:2012:23
AG 13 Dec. 201 ECLI:EU:C:2011:82
* interpr. of Dir. 2003/10 Long-Term Residents Art. 11(1)(d)

ref. from Tribunale di Bolzano, Italy, 7 Dec. 2010
* EU Law precludes a distinction on the basis of ethnicity or linguistic groups in order to be eligible for housing be

! CJEU 18 Oct. 2012, C-502/ Singh ECLI:EU:C:2012:63
AG 15 May 201 ECLI:EU:C:2012:29
* interpr. of Dir. 2003/10 Long-Term Residents Art. 3(2)(e)

ref. from Raad van State, NL, 20 Oct. 2010

* Theconcepiof Oresidencgeermitwhich hasbeenformally limitedGasreferredto in Art. 3(2)(e),doesnot includea fixed-
periodresidencepermit,grantedto a specificgroup of personsjf the validity of their permitcanbe extendedndefinitely
without offering the prospectof permanentresidencerights. The referring national court hasto ascertainif a formal
limitation doesnot preventthelong-termresidenceof the third-countrynationalin the MemberStateconcernedif thatis
the case, this national cannot be excluded from the personal scope of this Dir.
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CJEU 21 June 2012, C-15/ Sommer ECLI:EU:C:2012:37
AG 1 Mar. 201! ECLI:EU:C:2012:11
interpr. of Dir. 2004/11. Students Art. 17(3)

ref. from Verwaltungsgerichtshof, Austria, 12 Jan. 2011
Theconditionsof accesgo the labour marketby Bulgarian studentsmaynot be morerestrictivethanthosesetoutin the
Directive

CJEU 12 Dec. 2019, C-519/ T.B. ECLI:EU:C:2019:107
AG 5 Sep. 201 ECLI:EU:C:2019:68
interpr. of Dir. 2003/8! Family Reunification Art. 10(2)

ref. from B virosi K$zigazgattsi Zs MunkaYgyi B'r—sig, Hungary, 7 Aug. 2018

Art. 10(2) mustbeinterpretedas not precludinga MS Statefrom authorisingthe family reunionof a refugee'ssisteronly
if she is, on account of her state of health, unable to provide for her own needs, provided that:

(1) that inability is assessedhaving regard to the special situation of refugeesand at the end of a case-by-cas
examination taking into account all the relevant factors, and

(2) that it may be ascertained,having regard to the special situation of refugeesand at the end of a case-by-cas
examinationtaking into accountall the relevantfactors, that the material supportof the personconcerneds actually
providedby the refugee,or that the refugeeappearsas the family membemostable to provide the material support
required.

CJEU 17 July 2014, C-469/. Tahir ECLI:EU:C:2014:209
interpr. of Dir. 2003/10 Long-Term Residents Art. 7(1)+13

ref. from Tribunale di Verona, Italy, 30 Aug. 2013

Family memberof a personwho hasalreadyacquiredL TR statusmaynot be exemptedrom the conditionlaid downin
Article 4(1), underwhich, in order to obtain that status,a TCN musthaveresidedlegally and continuouslyin the MS
concernedfor five yearsimmediatelyprior to the submissiorof the relevantapplication. Art. 13 of the LTR Directive
doesnot allow a MSto issuefamily membersasdefinedin Article 2(e) of that directive,with LTRCEU residencepermits
on terms more favourable than those laid down by that directive.

CJEU 5 Nov. 2014, C-311/: TYmer ECLI:EU:C:2014:233
AG 12 June 201 ECLI:EU:C:2014:199
interpr. of Dir. 2003/10 Long-Term Residents

ref. from Centrale Raad van Beroep, NL, 7 June 2013

While the LTR providedfor equaltreatmentof long-termresidentTCNs, this Oinno way precludesother EU acts, suck
asGhe insolventemployersDirective, Ofromconferring, subjectto differentconditions,rights on TCNswith a view to
achieving individual objectives of those actsO.

CJEU 11 June 2020, C-448 W.T. ECLI:EU:C:2020:46
interpr. of Dir. 2003/10! Long-Term Residents Art. 12

ref. from Tribunal Superior de Justicia de Castilla-La Mancha, Spain, 12 June 2019

Art. 12 of Dir. 2003/109mustbe interpretedas precludinglegislationof a MSwhich, asinterpretedby national case-law
with referenceto Council Directive 2001/40,providesfor the expulsionof any third-country national who holdsa long-
term residencepermit who has committeda criminal offencepunishableby a custodialsentenceof at leastone year,
without it being necessanto examinewhetherthe third country national representsa genuineand sufficiently serious
threatto public order or public securityor to takeinto accountthe duration of residencen theterritory of that Membel
State the ageof the personconcernedthe consequencesf expulsionfor the personconcernedand family membersand
the links with the country of residence or the absence of links with the country of origin.

CJEU 27 Oct. 2016, C-465/ Wieland & Rothwang| ECLI:EU:C:2016:82
AG 4 Feb. 201 ECLI:EU:C:2016:7
interpr. of Reg. 859/20( Social Security TCN | Art. 1

ref. from Centrale Raad van Beroep, NL, 9 Oct. 2014

Article 2(1) and (2) of Regulation859/2003 mustbe interpretedas not precludinglegislation of a MemberStatewhich
providesthat a period of employmenfN completedpursuantto the legislation of that MemberStateby an employet
workerwhowasnot a national of a MemberStateduring that period but who, whenhe requestshe paymeniof an old-
agepension falls within the scopeof Article 1 of that regulationN is not to betakeninto consideratiorby that Membe!
State for the determination of that workerOs pension rights.

CJEU 3 Oct. 2019, C-302/ X. ECLI:EU:C:2019:83
AG 6 June 201 ECLI:EU:C:2019:46
interpr. of Dir. 2003/10 Long-Term Residents Art. 5(1)(a)

ref. from Raad voor Vreemdelingenbetwistingen, Belgium, 4 May 2018

Art. 5(1)(a) of LTR Dir. mustbeinterpretedas meaningthat the conceptof Oresourceséferredto in that provisiondoes
not concernsolely the Oowrresources®f the applicantfor long-termresidentstatus,but mayalso coverthe resource:
made available to that applicant by a third party providedthat, in the light of the individual circumstancesf the
applicant concerned, they are considered to be stable, regular and sufficient.

CJEU 20 Nov. 2019, C-706/: X. ECLI:EU:C:2019:99
interpr. of Dir. 2003/8! Family Reunification Art. 3(5)+5(4)

ref. from Raad voor Vreemdelingenbetwistingen, Belgium, 14 Nov. 2018

Dir. 2003/860n family reunificationmustbeinterpretedas precludingnationallegislationunderwhich,in the absencef
a decisionbeingadoptedwithin six monthsof the date on whichthe applicationfor family reunificationwaslodged,the
competennational authoritiesmustautomaticallyissuea residencepermitto the applicant, without necessarilyhaving
to establishin advancethat the latter actually meetsthe requirementsfor residencein the host Member State in
accordance with EU law.
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1 CJEU 18 Nov. 2010, C-247/( Xhymshiti ECLI:EU:C:2010:69
* interpr. of Reg. 859/20( Social Security TCN |

ref. from Finanzgericht Baden-WYrttemberg, Germany, 7 July 2009
* In the casein whicha national of a non-membecountryis lawfully residentin a MS of the EU andworksin Switzerland

Reg.859/2003doesnot apply to that personin his MS of residence,n so far as that regulation is not amongthe
Communityactsmentionedn sectionA of Annexl| to the EU-SwitzerlandAgreementvhichthe partiesto that agreemer
undertake to apply.

! CJEU 14 Mar. 2019, C-557/. Y.Z. a.o. ECLI:EU:C:2019:20
AG 4 Oct. 201 ECLI:EU:C:2018:82
* interpr. of Dir. 2003/8! Family Reunification Art. 16(2)(a)

ref. from Raad van State, NL, 22 Sep. 2017

* Art. 16(2)(a)of Dir. 2003/86(on Family Reunification)mustbe interpretedas meaningthat, wherefalsified document
were producedfor the issuing of residencepermitsto family membersof a third-country national, the fact that those
family memberglid not knowof the fraudulentnatureof thosedocumentsloesnot precludethe MemberStateconcerned
in application of that provision, from withdrawing thosepermits.In accordancewith Article 17 of that directive, it is
howeverfor the competennational authoritiesto carry out, beforehanda case-by-casassessmerdf the situation of
those family members, by making a balanced and reasonable assessment of all the interests in play.

! CJEU 14 Mar. 2019, C-557/ Y.Z. a.o. ECLI:EU:C:2019:20
AG 4 Oct. 201! ECLI:EU:C:2018:82
* interpr. of Dir. 2003/10 Long-Term Residents Art. 9(1)(a)

ref. from Raad van State, NL, 22 Sep. 2017

* Art. 9(1)(a) of Dir. 2003/109(on Long-TermResidentsjnustbe interpretedas meaningthat, wherelong-termresiden
statushasbeengrantedto third-countrynationalson the basisof falsified documentsthe fact that thosenationalsdid not
know of the fraudulentnature of thosedocumentgloesnot precludethe MemberStateconcernedjn applicationof that
provision, from withdrawing that status.

! CJEU 8 May 2013, C-87/: Ymeraga ECLI:EU:C:2013:29

* interpr. of Dir. 2003/8! Family Reunification Art. 3(3)
ref. from Cour Administrative, Luxembourg, 20 Feb. 2012

* Directives2003/86and 2004/38are not applicableto third-country nationalswho apply for the right of residencein
order to join a family membemwho is a Union citizen and has neverexercisedhis right of freedomof movements a
Union citizen,alwayshavingresidedas suchin the MemberStateof which he holdsthe nationality (seealso: CJEU 15
Nov. 2011, C-256/11 Dereci, par. 58 in our other newsletter NEFIS).

1.3.2 CJEU pending cases on Regular Migration

! CJEU C-930/1! Belgian State

* interpr. of Dir. 2003/8! Family Reunification Art. 15(3)
ref. from Conseil du contentieux des Ztrangers, Belgium, 20 Dec. 2019

* DoesAtrticle 13(2)infringe Articles 20 and 21 of the Charter, in that it providesthat divorce,annulmeniof marriage or
terminationof a registeredpartnershipdoesnot entail lossof the right of residenceof a Union citizenOgamily member.
whoare not nationalsof a MSwhere,inter alia, this is warrantedby particularly difficult circumstancessuchas having
beena victim of domesticviolencewhile the marriageor registeredpartnershipwassubsistingput only on the condition
thatthe personsconcernedshowthat theyare workersor self-employegersonsor thattheyhavesufficientresourcedor
themselveandtheir family membersiot to becomea burdenon the social assistancesystenof the hostMS during their
period of residenceand havecomprehensivsicknessnsurancecoverin the hostMS, or that they are memberf the
family, already constitutedin the hostMemberState,of a personsatisfyingtheserequirementswhereasArticle 15(3),
which makesthe sameprovisionfor the right of residenceto continue,doesnot makeits continuationsubjectto that

condition?
! CJEU C-250/1 B.O.L.
* interpr. of Dir. 2003/8 Family Reunification Art. 4+18

ref. from Conseil dOEtat, Belgium, 25 Mar. 2019

* Must Article 4 be interpretedas meaningthat the sponsorQshild is able to enjoythe right to family reunificationwhere
he becomesn adult during the court proceeding$roughtagainstthe decisionwhichrefuseso grant himthatright and
was taken when he was still a minor?

! CJEU C-133/1! B.S.
AG 19 Mar. 202( ECLI:EU:C:2020:22
* interpr. of Dir. 2003/8! Family Reunification Art. 4

ref. from Conseil dOEtat, Belgium, 19 Feb. 2019

* Joinedcasewith C-136/19and C-137/19.Must Article 4 be interpretedas meaningthat the sponsorOehild is able to
enjoy the right to family reunification where he becomesan adult during the court proceedingsbrought againstthe
decision which refuses to grant him that right and was taken when he was still a minor?

! CJEU C-761/1 Com. v. Hungary

* interpr. of Dir. 2011/5. Long-Term Residents ext. Art. 11(1)(a)
ref. from European Commission, EU,

* WhetherHungaryhasfailed to fulfil its obligationsunderAtrticle 11(1)(a)of Directive 2003/109by not admitting third-
countrynationalswho are long-termresidentsas memberf the Collegeof VeterinarySurgeonswhich preventsthose
third countrynationalsab initio fromworkingasemployedreterinariansor exercisingthat professioron a self-employe

NEMIS 2020/2 (June) Newsletter on European Migration Issues B for Jut 11




New

NEMIS 2020/2 E—

1.3: Regular Migration: Jurisprudence: CJEU pending cases

basis.
CJEU C-94/2i Land OberSsterreich
interpr. of Dir. 2003/10! Long-Term Residents Art. 11

ref. from Landesgericht Linz, Austria, 25 Feb. 2020

Is the principle of non-discriminationon groundsof ethnic origin in accordancewith Art. 21 of the Charter to be
interpreted as precluding national legislation such as Par. 6(9) and (11) oSWFG, which allows EU citizens, EEA
nationalsand family memberswithin the meaningof Directive 2004/38to receivea social benefit(housingassistancen
accordancewith the 0SWFG)without proof of languageproficiency,while requiring third country nationals(including
thosewith long-termresidentstatuswithin the meaningof Directive 2003/109)to provide particular proof of a basic
command of German?

CJEU C-503/1" u.Q.

interpr. of Dir. 2011/5. Long-Term Residents ext. Art. 12

ref. from Juzgado de lo Contencioso-Administrativo de Barcelona, Spain, 2 July 2019

On the issue whether any criminal record is sufficient to refuse LTR status. Joined case with: C-592/19.

CJEU C-303/1! V.R.
AG 11 June 202 ECLI:EU:C:2020:45
interpr. of Dir. 2003/10! Long-Term Residents Art. 11(1)(d)

ref. from Corte Suprema di cassazione, Italy, 11 Apr. 2019

Should Art. 11(1)(d) and the principle of equal treatmentbe interpretedto the effect that they preclude national
legislationunderwhich, unlike the provisionslaid downfor nationalsof the MS, the family membersf a workerwhois a
LTR and a citizenof a third countryare excludedwhendeterminingthe membersof the family unit, for the purposeof
calculating the family unit allowance, where those individuals live in the third country of origin?

CJEU C-302/1! W.S.
AG 11 June 202 ECLI:EU:C:2020:45
interpr. of Dir. 2011/9: Single Permit Art. 12(1)(e)

ref. from Corte Suprema di cassazione, Italy,

Should Art. 12(1)(e) and the principle of equal treatmentbe interpretedto the effect that they preclude national
legislationunderwhich, unlike the provisionslaid downfor nationalsof the MS, the family membersf a workerwith a
single permit from a third country are excludedwhendeterminingthe membersof the family unit, for the purposeof
calculating the family unit allowance, where those family members live in the third country of origin?

1.3.3 EFTA judgments on Regular Migration

!
*

*

EFTA 26 July 2011, E-4/] Clauder

interpr. of Dir. 2003/8! Family Reunification Art. 7(1)

An EEA national (e.g.German)with a right of permanentesidencewhois a pensionerandin receiptof social welfare
benefitsin the hostEEA State(e.qg. Liechtenstein)may claim the right to family reunificationevenif the family membe
will also be claiming social welfare benefits.

EFTA 21 Sep. 2016, E-28/ Yankuba Jabbi

interpr. of Dir. 2004/3: Right of Residence Art. 7(1)(b)+7(2)

Where an EEA national, pursuantto Article 7(1)(b) and Article 7(2) of Directive 2004/38/EC, has created or
strengthened family life with a third country national during genuineresidencein an EEA Stateother than that of
which he is a national, the provisionsof that directive will apply by analogywherethat EEA national returnswith the
family member to his home State.

1.3.4 ECtHR Judgments on Regular Migration

ECtHR 20 Sep. 2011, 8000/ AA.v. UK ECLI:CE:ECHR:2011:0920JUD000800(

violation of ECHR:Art. 8

Theapplicantalleged,in particular, that his deportationto Nigeria would violate his right to respectfor his family and
private life and would deprive him of the right to education by terminating his university studies in the UK.

ECtHR 14 May 2019, 23270/, Abokar v. SWE ECLI:CE:ECHR:2019:0514JUD002327(
no violation of ECHR:Art. 8

Theapplicantis a Somalinationalwhowasborn in 1986.He wasgrantedrefugeestatusand a residencepermitin Italy
in 2013.Alsoin 2013, heis marriedin Swederto A who holdsa permanentesidentstatusin SwedenThe couplehas
two children. The applicantappliesundera differentnamealso for asylumin SwedenThat requesthowever,is deniec
and Sweden sends him back to Italy.

Subsequentiythe applicantappliesfor a regular residencegpermitbasedon family reunificationin SwedenDueto using
false IDs the Swedishauthoritiesconcludethat the applicant could not makehis identity probable.Also, the applicant
could not prove that they had been living together prior to his moving to Sweden. As a result his application wa
The Court finds that the Swedishauthoritieshavenot failed to strike a fair balancebetweerthe applicantOsiterests,on
the onehand,and the StateOimterestin effectiveimplementatiorof immigrationcontrol, on the other. The Court further
notesthat sinceboth the applicantand his wife havebeengrantedresidencepermitsin memberStatesof the Europear
Union (Italy and Sweden)the family can easilytravel betweenrtaly and Swederand stayfor longer periodsin either of
those countries.
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! ECtHR 12 Jan. 2017, 31183, Abuhmaid v. UKR ECLI:CE:ECHR:2017:0112JUD003118:

* no violation of ECHR:Art. 8+13

* Theapplicantis a Palestinianresidingin Ukrainefor overtwentyyears.In 2010thetemporaryresidencepermitexpired
Sincethen,theapplicanthasappliedfor asylumunsuccessfullyThe Court foundthat the applicantdoesnot faceanyreal
or imminentrisk of expulsionfrom Ukraine sincehis newapplicationfor asylumis still beingconsideredand therefore
declared this complaint inadmissible.

! ECtHR 29 June 2017, 33809, Alam v. DEN ECLI:CE:ECHR:2017:0629JUD003380¢
* no violation of ECHR:Art. 8

* Theapplicantis a Pakistaninational who enteredDK in 1984whenshewas?2 yearsold. Shehastwo children.In 2013
sheis convictedof murder,aggravatedrobberyand arsonto life imprisonmentShewas also expelledfrom DK with a
life-long entry ban. The Court statesthat it hasno reasonto call into questionthe conclusiongeachedby the domestic
courts on the basis of the balancing exercisewhich they carried out. Thoseconclusionswere neither arbitrary nor
manifestlyunreasonableThe Court is thussatisfiedthat the interferencewith the applicantOprivate and family life was
supportedby relevant and sufficient reasonsand that her expulsionwould not be disproportionategiven all the
circumstances of the case.

1 ECtHR 14 Feb. 2012, 26940/ Antwi v. NOR ECLI:CE:ECHR:2012:0214JUD002694(
* no violation of ECHR:Art. 8

* A casesimilar to Nunez(ECtHR 28 June2011) exceptthat the judgmentis not unanimoug2 dissentingopinions).Mr
Antwi from Ghanamigratesin 1988to Germanyon a false Portuguesepassport.In Germanyhe meetshis future wife
(alsofrom Ghana)wholivesin Norwayand is naturalisedto Norwegiannationality. Mr Antwi movesto Norwayto live
with her and their first child is born in 2001in Norway. In 2005 the parentsmarry in Ghanaand subsequentiyt is
discoveredhat mr Antwi travelson a false passport.In Norway mr Antwi goesto trial andis expelledto Ghanawith a
five yearre-entryban. TheCourt doesnot find that the Norwegianauthoritiesactedarbitrarily or otherwisetransgresse
the margin of appreciationwhich shouldbe accordedto it in this areawhenseekingo strike a fair balancebetweerits
public interestin ensuring effectiveimmigration control, on the one hand, and the applicantstheedthat the first
applicant be able to remain in Norway, on the other hand.

! ECtHR 23 Oct. 2018, 25593/ Assem Hassan v. DEN ECLI:CE:ECHR:2018:1023JUD002559:
* no violation of ECHR:Art. 8

* Thecaseconcernedhe expulsionfrom Denmarkof a Jordaniannational, who hassix children of Danishnationality. He
was deported in 2014 following several convictions for drugs offences.
The Court wasnot convincedhat the bestinterestsof the applicantOsix children had beenso adverselyaffectedby his
deportationthat they shouldoutweighthe other criteria to be takeninto account,suchas the preventionof disorderor

crime.
! ECtHR 24 May 2016, 38590/10 (G Biao v. DEN ECLI:CE:ECHR:2016:0524JUD003859(
* violation of ECHR:Art. 8+14
* Initially, the SecondSectionof the Court decidedon 25 March 2014 that therewasno violation of Art. 8 in the Danish

casewherethe Danish statutoryamendmentequiresthat the spouses@ggregateties with Denmarkhasto be strongel
than the spouses@ggregateties with another country. However, after referral, the Grand Chamberreviewedthat
decisionand decidedotherwise.The Court ruled that the the so-calledattachmentequirement(the requirementof both
spouseshaving stronger ties with Denmark than to any other country) is unjustified and constitutesindirect
discrimination and therefore a violation of Art 8 and 14 ECHR.

! ECtHR 2 Aug. 2001, 54273/ Boultif v. CH ECLI:CE:ECHR:2001:0802JUD005427:
* violation of ECHR:Art. 8
* Expulsionof oneof the spousess a seriousobstacleto family life for the remainingspouseand childrenin the contextof
article 8. In this casethe ECtHR establisheguiding principlesin order to examinewhethersucha measurés necessar
in a democratic society. Relevant criteria are:
- the nature and seriousness of the offence committed by the applicant;
- the length of the applicantOs stay in the country from which he is going to be expelled;
- the time elapsed since the offence was committed as well as the applicantOs conduct in that period;
- the nationalities of the various persons concerned;
- the applicantOs family situation, such as the length of the marriage;
- and other factors expressing the effectiveness of a coupleOs family life;
- whether the spouse knew about the offence at the time when he or she entered into a family relationship;
- and whether there are children in the marriage, and if so, their age.
Not least, the Court will also considerthe seriousnessf the difficulties which the spouseis likely to encounterin the
country of origin, thoughthe merefact that a personmight face certain difficulties in accompanyingdner or his spoust
cannot in itself exclude an expulsion.

! ECtHR 4 Dec. 2012, 47017/ Butt v. NOR ECLI:CE:ECHR:2012:1204JUD004701
* violation of ECHR:Art. 8

* At the ageof 3 and 4, the Butt children enterNorwaywith their motherfrom Pakistanin 1989.Theyreceivea residence
permit on humanitariangrounds. After a couple of years the mother returns with the children to Pakistanwithout
knowledgeof the Norwegianauthorities.After a coupleyearsthe mothertravels- again - backto Norwayto continue
living there. Thechildren are 10 an 11 yearsold. Whenthe father of the children wantsto live alsoin Norway,a new
investigationshowsthat the family haslived both in Norway and in Pakistanand their residencepermitis withdrawn.
However,the expulsionof the childrenis not carried out. Yearslater, their deportationis discussedagain. The mother
has already died and the adult children still do not have any contactwith their father in Pakistan. Their ties with
Pakistan are so weak and reversely with Norway so strong that their expulsion would entail a violation of art. 8.

! ECtHR 13 Dec. 2012, 22689/ De Souza Ribeiro v. UK ECLI:CE:ECHR:2012:1213JUD002268¢
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violation of ECHR:Art. 8+13

A Brazilian in French Guianawas removedto Brazil within 50 minutesafter an appealhad beenlodged againsthis
removalorder. In this casethe Court considersthat the hastewith which the removalorder was executechad the effect
of rendering the available remediesineffectivein practice and thereforeinaccessible The brevity of that time lapse
excludesany possibilitythat the court seriouslyexaminedhe circumstancesnd legal argumentsn favour of or against
a violation of Article 8 of the Conventionin the eventof the removal order being enforced.Thus, while Statesare
affordedsomediscretionasto the mannerin whichtheyconformto their obligationsunderArticle 13 of the Convention
that discretionmustnot result, as in the presentcase,in an applicantbeingdeniedaccessn practiceto the minimun
procedural safeguardsneededto protect him againstarbitrary expulsion.Concerningthe danger of overloadingthe
courtsand adverselyaffectingthe proper administrationof justicein French Guiana,the Court reiteratesthat, as with
Article 6 of the Convention Article 13 imposeson the Contracting Statesthe duty to organisetheir judicial systemsn
such a way that their courts can meet its requirements.

ECtHR 8 Apr. 2014, 17120/( Dhahbi v. ITA ECLI:CE:ECHR:2014:0408JUD001712(
violation of ECHR:Art. 6+8+14

TheECtHRruledthatart. 6(1) alsomeanghat a nationaljudgehasan obligationto decideon a questiorwhichrequest:
for a preliminary ruling on the interpretation of Union law. Either the national judge explicitly argueswhy such a
requestis pointless(or alreadyanswered)r the nationaljudgerequestghe CJEU for a preliminaryruling on theissue
In this case the Italian Supreme Court did not answer the question at all.

ECtHR 8 Nov. 2016, 56971/ El Ghatet v. CH ECLI:CE:ECHR:2016:1108JUD005697
violation of ECHR:Art. 8

Theapplicantis an Egyptiannational, who appliedfor asylumin Switzerlandeavinghis sonbehindin Egypt.While his
asylumapplicationwasrejected,the father obtaineda residencepermit and after havingmarried a Swissnational also
Swissnationality. Thecouplehavea daughterand eventuallydivorced. ThefatherO#irst requestfor family reunification
with his son was acceptedin 2003 but eventuallyhis son returnedto Egypt. The fatherOsecondrequestfor family
reunificationin 2006wasrejected.Accordingto the SwissFederal SupremeCourt, the applicantOsonhad closerties to
Egyptwherehe had beencaredfor by his motherand grandmotherMoreover,the father shouldhaveappliedfor family
reunification immediately after arriving in Switzerland.

TheCourtfirst considerghat it would be unreasonabléo askthe fatherto relocateto Egyptto live togetherwith his son
there,as this would entail a separationfrom the fatherOslaughterliving in Switzerland Thesonhad reachedthe age of
15 whentherequestfor family reunificationwaslodgedand therewereno other major threatsto his bestinterestsin the
country of origin.

Basedon thesefacts, the Court finds that no clear conclusioncan be drawn whetheror not the applicants@nterestin a
family reunification outweighedhe public interestof the respondentStatein controlling the entry of foreignersinto its
territory. Neverthelesshe Court notesthat the domesticcourt havemerelyexaminedhe bestinterestof the child in a
brief mannerand put forward a rather summaryreasoning.As suchthe childOsestinterestshavenot sufficientlybeer
placed at the centre of its balancing exercise. The Court therefore finds a violation of Art. 8.

ECtHR 10 Jan. 2012, 22251, G.R.v.NL ECLI:CE:ECHR:2012:0110JUD002225!
violation of ECHR:Art. 8+13

The applicantdid not haveeffectiveaccessto the administrativeprocedureby which he might, subjectto fulfilling the
conditionsprescribedby domesticlaw, obtain a residencepermit which would allow him to reside lawfully with his
family in the Netherlandsdueto the disproportionbetweerthe administrativechargein issueand the actualincomeof
the applicantO$amily. The Court finds that the extremelyformalistic attitude of the Minister B which, endorsedby the
RegionalCourt, also deprivedthe applicantof accesgo the competenadministrativetribunal B unjustifiably hinderec
the applicantOs use of an otherwise effective domestic remedy.

There has therefore been a violation of Article 8 and 13 of the Convention.

ECtHR 12 June 2018, 23038, Gaspar v. RUS ECLI:CE:ECHR:2018:0612JUD002303¢
interpr. of ECHR:Art. 8

Requesfor referral to the Grand Chamberpending.In this casea residencepermit of a Czechnational married to a
Russiamational waswithdrawnbasedon a no further motivatedreport implicating that the applicantwasconsidereca
danger to national security.

ECtHR 11 June 2013, 52166, Hasanbasic v. CH ECLI:CE:ECHR:2013:0611JUD005216¢
violation of ECHR:Art. 8

Afterliving in Switzerlandor 23 yearswith a residencepermit,the applicantdecidego go backto Bosnia.Soonafter, he
getsseriouslyill andwantsto getbackto his wife who stayedn SwitzerlandHowever this (family reunification)reques
is deniedmainly becauseof the fact that he hasbeenon welfareand had beenfined (a total of 350 euros)and convictec
for severaloffenceqa total of 17 daysimprisonment)The court rulesthat this rejection,giventhe circumstancesf the
case, is disproportionate and a violation of article 8.

ECtHR 6 Nov. 2012, 22341/( Hode and Abdi v. UK ECLI:CE:ECHR:2012:1106JUD002234
violation of ECHR:Art. 8+14

Discrimination on the basis of date of marriage has no objective and reasonable justification.

ECtHR 26 Apr. 2018, 63311/: Hoti v. CRO ECLI:CE:ECHR:2018:0426JUD0063311
violation of ECHR:Art. 8

The applicantis a statelesgpersonwho cameto Croatia at the age of seventeerand has lived and workedthere for
almostforty years. The applicant hasfiled severalrequestsfor Croatian nationality and permanentresidencestatus;
these howeverwereall denied TheCourt doesconsiderthat, in the particular circumstancesf the applicantOsase the
respondentStatehas not compliedwith its positive obligation to provide an effectiveand accessibleprocedureor a
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combinationof proceduresnablingthe applicantto havethe issuesof his further stayand statusin Croatia determinet
with due regard to his private-life interests.

! ECtHR 9 Apr. 2019 23887/2 I.M. v. CH ECLI:CE:ECHR:2019:0409JUD002388"
* violation of ECHR:Art. 8

* The applicant is a Kosovar national who was born in 1964 and has lived in Switzerlandsince 1993. In 2003 he

committeda rape; he was sentencedo two yearsand three months@mprisonmentOncethat convictionhad becom:
final, the authoritiesdecidedto expelhim. TheapplicantOkealthworsenedverthe years: since2012his disability rate
had stoodat 80%. In 2015his final appealagainstthe expulsionorder wasdismissedthe Federal AdministrativeCourt
held that the authoritieshad to be affordeda wide margin of discretionunderthe subsidiarityprinciple. Consequently
the applicant lost his disability allowance and was now dependent on his children.
The ECtHRruled that the Swissauthoritieshad only examinedthe proportionality of the expulsionorder superficially,
briefly consideredthe risk of reoffendingand mentionedthe difficulties which the applicant would have facedon his
return to Kosovo.Other aspectshad beeneither overlookedor consideredvery superficially eventhoughtheyhad beer
relevantcriteria underthe CourtOsase-lawjncludingthe solidity oftheapphcantOsocnaI cultural andfamily links with
the hostcountry and the country of destination,medicalevidencethe applicantOsituation of dependencen his adult
children, the changein the applicantObehaviourtwelveyearsafter the commissiorof the offence and the impactof his
seriously worsening state of health on the risk of his reoffending.

! ECtHR 15 May 2018 32248/ Ibrogimov v. RUS ECLI:CE:ECHR:2018:0515JUD003224¢
* violation of ECHR:Art. 8+14

* Theapplicantwasbornin UzbekistanAfter the deathof this grandfatherhe wantedto moveto his family (father,mother
brotherand sister)who alreadylived in Russiaand held Russiamationality. After a mandatoryblood testhe wasfound
HIV-positiveand therefordeclaredOundesirableTthe exclusionorder wasupheldby a District courtandin appeal.The
ECthR held unanimously that the applicant has been a victim of discrimination on account of his health.

! ECtHR 3 Oct. 2014, 12738/ Jeunesse v. NL ECLI:CE:ECHR:2014:1003JUD001273¢
* violation of ECHR:Art. 8

* Thecentralissuein this caseis whether,bearingin mind the margin of appreciationaffordedto Statesin immigration
matters,a fair balancehas beenstruck betweernthe competinginterestsat stake,namelythe personalinterestsof the
applicant,her husbandandtheir childrenin maintainingtheir family life in the Netherlandson the onehandand, on the
other, the public order interestsof the respondentGovernmentin controlling immigration. In view of the particular
circumstance®f the case,it is questionablewhethergeneralimmigration policy considerationsof themselvegan be
regarded as sufficient justification for refusing the applicant residence in the Netherlands.

! ECtHR 24 July 2014, 32504/ Kaplan a.o. v. NOR ECLI:CE:ECHR:2014:0724JUD003250¢
* violation of ECHR:Art. 8

* A TurkishfatherOspplicationfor asylumis deniedin 1998.After a convictionfor aggravatecburglary in 1999he gets
an expulsionorder and an indefinite entry ban. On appealthis entry banis reducedto 5 years.Finally heis expelledin
2011. His wife and children arrived in Norway in 2003 and were granted citizenshipin 2012. Given the younges
daughterspecial care needs(related to chronic and seriousautism),the bond with the father and the long period of
inactivity of the immigration authorities, the Court statesthat it is not convincedin the concreteand exceptiona
circumstance of the case that sufficient weight was attached to the best interests of the child.

! ECtHR 21 Sep. 2016, 38030/12 (C Khan v. GER ECLI:CE:ECHR:2016:0921JUD003803(
* interpr. of ECHR:Art. 8

* This caseis about the applicantO¢Khan) imminentexpulsionto Pakistanafter she had committedmanslaughterin
Germanyin a stateof mentalincapacity.On 23 April 2015the Court ruled that the expulsionwould not give rise to a
violation of Art. 8. Subsequentlthe casewasreferredto the Grand Chamber.The Grand Chambemwasinformedby the
GermanGovernmenthat the applicant would not be expelledand granteda ODuldunglrheseassurancesnadethe
Grand Chamber to strike the application out of the list.

! ECtHR 25 Apr. 2017, 41697/; Krasniqi v. AUT ECLI:CE:ECHR:2017:0425JUD004169"
* no violation of ECHR:Art. 8

* Theapplicantis from Kosovoand enteredAustriain 1994whenhewas 19 yearsold. Within a year he wasarrestedfor
workingillegally and wasissueda five-yearresidenceban. He lodgedan asylumapplication,which wasdismissedand
returnedvoluntarily to Kosovoin 1997.In 1998he wentbackto Austriaandfiled a secondasylumrequestwith his wife
and daughter. Although the asylum claim was dismissedthey were granted subsidiary protection. The temporary
residencepermit was extendeda few timesbut expiredin December2009 as he had not appliedfor its renewal. After
nine convictionson drugsoffencesand aggravatedhreat, hewasissueda ten-yeamesidenceban. Althoughthe applicant
is well integratedin Austria, the Court concludes that the Austrian authorities have not oversteppedhe margin of
appreciation accorded to them in immigration matters by expelling the applicant.

1 ECtHR 23 Oct. 2018, 7841/ Levakovic v. DEN ECLI:CE:ECHR:2018:1023JUD0007841
* no violation of ECHR:Art. 8

* This caseconcernsa decisionto expelthe applicantto Croatia, with whichhe had no tiesapart from nationality, after he
wastried and convictedfor crimescommittedn Denmark wherehe had lived mostof his life. The Court foundthat the
domesticcourts had madea thoroughassessmertf his personalcircumstanceshalancingthe competinginterestsand
taking Strasbourgcase-lawinto account.Thedomesticcourtshad beenawarethat very strongreasonsverenecessaryo
justify the expulsionof a migrantwhohasbeensettledfor a long time, but hadfoundthat his crimeswereseriousenougt
to warrant such a measure.

! ECtHR 22 Mar. 2007, 1638/ Maslov v. AUT ECLI:CE:ECHR:2007:0322JUD000163¢
* violation of ECHR:Art. 8
* In addition to the criteria setout in Boultif (54273/00)and tner (46410/99)the ECtHR considersthat for a settlec
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migrantwho haslawfully spentall or the major part of his or her childhoodand youthin the hostcountryvery serious
reasonsare required to justify expulsion.This is all the more so wherethe personconcernedcommittedthe offence:
underlying the expulsion measure as a juvenile.

ECtHR 12 Oct. 2006, 13178/ Mayeka v. BEL ECLI:CE:ECHR:2006:1012JUD001317¢
no violation of ECHR:Art. 5+8+13

Mrs Mayeka,a Congolesenational,arrived in Canadain Septembe2000,whereshewasgrantedrefugeestatusin July
2001andobtainedindefiniteleaveto remainin March 2003.After beinggrantedasylum,sheaskedher brother,a Dutch
national living in the Netherlandsto collect her daughterTabitha, who wasthenfive yearsold, from the Democratic
Republicof the Congoat the airport of Brusselsand to look after her until shewasableto join her motherin Canada
Shortly after arriving at Brusselsairport on 18 August2002, Tabitha was detainedbecauseshe did not have the
necessarydocumentgo enter Belgium. An application for asylumthat had beenlodged on behalf of Tabitha was
declaredinadmissibleby the Belgian Aliens Office. A requestto place Tabithain the care of foster parentswas not
answeredAlthoughthe BrusselsCourt of First instanceheld on 16 October2002that TabithaOdetentiorwasunjustand
ordered her immediate release, the Belgian authorities deported the five year old child to Congo on a plane.
The Court consideredhat owingto her very youngage, the fact that shewasaniillegal alien in a foreignland, that she
wasunaccompanietby her family from whomshehad becomeseparatedand that shehad beenleft to her own devices
Tabitha was in an extremely vulnerable situation.

TheCourtruledthat the measuresakenby the Belgianauthoritieswerefar from adequateandthat Belgiumhadviolated
its positiveobligationsto take requisitemeasuresnd preventiveaction. Sincetherewasno risk of TabithaOseekingio
evadethe supervisionof the Belgianauthorities,her detentionin a closedcentrefor adultsservedno purposeand other
measuresoreconduciveto the higherinterestof the child guaranteedy Article 3 of the Conventioron the Rightsof the
Child, could have beentaken.SinceTabithawas an unaccompaniealien minor, Belgiumwas under an obligation to
facilitate the reunion of the family. However, Belgium had failed to comply with these obligations and had
disproportionately interfered with the applicantsO rights to respect for their family life.

ECtHR 10 July 2014, 52701/ Mugenzi v. FRA ECLI:CE:ECHR:2014:0710JUD005270?
violation of ECHR:Art. 8

The Court notedthe particular difficulties the applicantencounteredn their applications,namelythe excessivelelays
and lack of reasonsor explanationsgiven throughoutthe process,despitethe fact that he had already beenthrough
traumatic experiences.

ECtHR 14 Seg. 2017l 41215/ Ndidi v. UK ECLI:CE:ECHR:2017:0914JUD004121¢
no violation of ECHR:Art. 8

This caseconcernsa Nigerian national®Osomplaintabouthis deportationfrom the UK. Mr Ndidi, the applicant,arrived
with his motherin the UK agedtwo. He had an escalatinghistory of offendingfrom the age of 12, with periodsspentin
institutionsfor youngoffenders He wasreleasedin March 2011,aged24, and servedwith a deportationorder. All his
appealswereunsuccessfullhe Court pointedoutin particular that therewould haveto be strongreasondor it to carry
out a fresh assessmentf this balancing exercise,especiallywhere independentand impartial domesticcourts had
carefully examinecdthe facts of the case,applying the relevanthumanrights standardsconsistentlywith the Europear
Convention and its case-law.

ECtHR 6 Jul)( 2010, 41615/ Neulinger v. CH ECLI:CE:ECHR:2010:0706JUD004161¢
violation of ECHR:Art. 8

Thechild's bestinterests from a personaldevelopmenperspectivewill dependon a variety of individual circumstances
in particular his ageand level of maturity, the presenceor absenceof his parentsand his environmengand experience:
For that reason thosebestinterestsmustbe assesseth eachindividual case.To that endtheyenjoya certain margin of
appreciation, which remains subject, however,to a European supervisionwhereby the Court reviews under the
Conventiorthe decisionghat thoseauthoritieshavetakenin the exerciseof that power.In this casethe Court notesthat
the child hasSwissnationalityandthat hearrived in the countryin June2005at the ageof two. He hasbeenliving there
continuouslyeversince.He now goesto schoolin Switzerlandand speakd=rench.Eventhoughheis at an agewherehe
still has a certain capacity for adaptation,the fact of being uprooted again from his habitual environmentwould
probablyhaveseriousconsequence®r him, especiallyif hereturnson his own, asindicatedin the medicalreports.His
return to Israel cannot therefore be regarded as beneficial.

ECtHR 28 June 2011, 55597, Nunez v. NOR ECLI:CE:ECHR:2011:0628JUD005559"
violation of ECHR:Art. 8

AthoughMs Nunezawasdeportedirom Norwayin 1996with a two-yearbanon her re-entryinto Norway,shereturnedto
Norway,got married and had two daughtersbornin 2002and 2003.1t takesuntil 2005for the Norwegianauthoritiesto
revokeher permitsandto decidethat mrs Nunezshouldbe expelled The Court rulesthat the authoritieshad not strucka
fair balancebetweenthe public interestin ensuringeffectiveimmigration control and Ms NunezOseedto remainin
Norway in order to continue to have contact with her children.

ECtHR 14 Dec. 2010, 34848/ 0ODonoghue v. UK ECLI:CE:ECHR:2010:1214JUD003484¢
violation of ECHR:Art. 12+14

The UK Certificate of Approval required foreigners,exceptthosewishingto marry in the Church of England,to pay
large feesto obtainthe permissiorfrom the HomeOffice to marry. The Court foundthat the conditionsviolatedthe right

to marry (Article 12 of the Convention)that it wasdiscriminatoryin its application (Article 14 of the Convention)and
that it was discriminatory on the ground of religion (Articles 9 and 14 of the Convention).

ECtHR 14 June 2011, 38058, Osman v. DEN ECLI:CE:ECHR:2011:0614JUD003805¢
violation of ECHR:Art. 8

TheCourt concludedhat the denial of admissiorof a 17 yearsold Somaligirl to Denmark whereshehadlived from the
ageof severuntil the ageof fifteen, violatedArticle 8. For a settledmigrantwho haslawfully spentall of the major part
of his or her childhoodand youthin a hostcountry,very seriousreasonsare requiredto justify expulsionOlhe Danish
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Governmenhad arguedthat the refusal was justified becausethe applicant had beentakenout of the country by her
father, with her motherOpermission,n exerciseof their rights of parental responsibility. The Court agreedOthathe
exerciseof parentalrights constitutesa fundamentaklementof family life® but concludedthat Oinrespectingparental
rights, the authorities cannot ignore the childOs interest including its own right to respect for private and family |

ECtHR 21 June 2016, 76136, Ramadan v. MAL ECLI:CE:ECHR:2016:0621JUD007613¢
no violation of ECHR:Art. 8

Mr Ramadan originally an Egyptian citizen, acquired Maltesecitizenshipafter marrying a Maltesenational. It was
revokedby the Minister of Justiceand Internal Affairs following a decisionby a domesticcourt to annulthe marriageon
the ground that Mr RamadanOasnly reasonto marry had beento remainin Malta and acquire Maltesecitizenship
Meanwhile, the applicant remarried a Russiannational. The Court found that the decision depriving him of his
citizenship,which had had a clear legal basisunderthe relevantnational law and had beenaccompaniedy hearings
and remedies consistent with procedural fairness, had not been arbitrary.

ECtHR 18 Dec. 2018, 76550/ Saber a.o. v. ESP ECLI:CE:ECHR:2018:1218JUD007655(
violation of ECHR:Art. 8

TheMoroccanapplicantshad beentried and sentencedo imprisonmentThesubsequengxpulsionwhich automatically
resultedin the cancellationof any right of residencewasupheldby an administrativecourt, and in appealby the High
Court. However,the ECtHR foundthat the national authoritieshad failed to examinethe nature and seriousnessf the
criminal convictionsin question,as well as all the other criteria establishedy the case-lawof the Court, in order to
assess the necessity of the expulsion and exclusion orders.

ECtHR 1 Dec. 2016, 77063/ Salem v. DEN ECLI:CE:ECHR:2016:1201JUD007706:
no violation of ECHR:Art. 8

The applicant is a statelessPalestinianfrom Lebanon.In 1994, having married a Danish womanhe is granted a
residencepermit,and in 2000 he is also grantedasylum.In June2010the applicant- by thenfather of 8 children- is
convictedof drug trafficking and dealing, coercionby violence,blackmail, theft, and the possessiomf weaponsHe is
sentencedo five yearsimprisonmentwhich decisionis upheldby the SupremeCourt in 2011 addinga life-long banon
his return. Appeals against his expulsion are refused and at the end of 2014 he is deported to Libanon.

The ECtHR rules that althoughthe applicant has 8 children in Denmark,he has an extensiveand seriouscriminal
record. Also, he is not well-integrated into Danish society (still being illiterate and not being able to speak Danis

ECtHR 12 May 2020, 42321/ Sudita v. HUN ECLI:CE:ECHR:2020:0512JUD004232!
violation of ECHR:Art. 8

Theapplicant,a statelespersonof Somaliand Nigeriandescentarrived in Hungaryin 2002.His attemptso regularise
his statuswere unsuccessfullueto a domesticprovisionwhich required Olawfulstayin the countryOas a preconditior
for granting statelesstatus.In 2015, this provisionwasremovedy the ConstitutionalCourt of Hungary.Ultimately, the
applicantwasgrantedstatelesstatusin October2017.TheECtHRruled that Hungaryhad not compliedwith its positive
obligation to provide an effectiveand accessiblgprocedureor a combinationof proceduresenablingthe applicantto
have the issue of his status in Hungary determined with due regard to his private-life interests under Article 8.

ECtHR 16 Apr. 2013, 12020/( Udeh v. CH ECLI:CE:ECHR:2013:0416JUD001202(
violation of ECHR:Art. 8

In 2001a Nigerian national, wassentencedo four months@nprisonmenfor possessionf a small quantityof cocaine
In 2003he married a Swissnationalwho had just givenbirth to their twin daughtersBy virtue of his marriage,he was
granteda residencepermitin SwitzerlandIn 2006 he wassentencedo forty-two months@nprisonmenin Germanyfor
a drug-trafficking offence.The SwissOffice of Migration refusedto renewhis residencepermit, statingthat his criminal
convictionand his familyOslependencen welfare benefitswere groundsfor his expulsion An appealwasdismissedIin
2009 he wasinformedthat he had to leave Switzerland.In 2011 he was madethe subjectof an order prohibiting him
from entering Switzerlanduntil 2020. Althoughhe is divorcedin the meantimeand custodyof the children has beer
awardedto the mother,he has beengiven contactrights. The court rules that deportationand exclusionorders would
preventthe immigrant with two criminal convictionsfrom seeinghis minor children: deportationwould constitutea
violation of article 8.

ECtHR 18 Oct. 2006, 46410/ Tnerv. NL ECLI:CE:ECHR:2006:1018JUD004641(
violation of ECHR:Art. 8

Theexpulsionof an alien raisesa problemwithin the contextof art. 8 ECHRIf that alien hasa family whomhe hasto
leave behind.In Boultif (54273/00)the Court elaboratedthe relevantcriteria which it would usein order to asses
whetheran expulsionmeasurevasnecessaryn a democraticsocietyand proportionateto the legitimateaim pursued.n
this judgment the Court adds two additional criteria:

b the bestinterestsand well-beingof the children, in particular the seriousnessf the difficulties which any children of
the applicant are likely to encounter in the country to which the applicant is to be expelled; and

b the solidity of social, cultural and family ties with the host country and with the country of destination.

ECtHR 8 Nov. 2016, 7994/: Ustinova v. RUS ECLI:CE:ECHR:2016:1108JUD000799¢
violation of ECHR:Art. 8

The applicant, Anna Ustinova, is a national of Ukraine who was born in 1984. Shemovedto live in Russiaat the
beginningof 2000. In March 2013 Ms Ustinovawas deniedre-entry to Russiaafter a visit to Ukraine with her two
children. This denial was basedon a decisionissuedby the ConsumerProtection Authority (CPA) in June2012,that,
during her pregnancyin 2012,Ms Ustinovahadtestedpositivefor HIV andthereforher presencén Russiaconstituteda
threat to public health.

This decisionwas challengedbut upheld by a district Court, a Regional Court and the SupremeCourt. Only the
ConstitutionalCourt declaredthis incompatiblewith the RussianConstitution. AlthoughmsUstinovahassincebeenable
to re-enterRussiavia a border crossingwith no controls,her namehasnot yet beendefinitively deletedfrom the list of
undesirable individuals maintained by the Border Control Service.
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ECtHR 20 Nov. 2018, 42517/ Yurdaer v. DEN ECLI:CE:ECHR:2018:1120JUD004251"
no violation of ECHR:Art. 8

Mr Yurdaer,a Turkish national, was born in Germany(1973) and movedto Denmarkwhenhe was 5 yearsold. He
married in Denmark (1995) and got three children. Thesechildren are also Turkish nationals. The applicant was
convictedtwice of drug offencesand sentencedo 8 yearsimprisonmentBy then, he had stayedfor almost28 years
lawfully in Denmark.Subsequentlfthe Danishimmigrationserviceadvisedfor expulsionand ultimatelythe High Court
upheldthis expulsionorder, which was implementedn 2017 and combinedwith a permanentban on re-entry. The
ECtHRrecognisedhat the Danish Courtscarefully balancedthe competingnterestsand explicitly took into accountthe
criteria set out in the CourtOsase law, including the applicantOgamily situation. Thus, the Court found that the
interference was supported by relevant and sufficient reasons, and was proportionate.

ECtHR 12 June 2018, 47781, Zezev v. RUS ECLI:CE:ECHR:2018:0612JUD004778!
violation of ECHR:Art. 8

In this casean applicationfor Russiamationality of a Kazakhnationalmarriedto a Russiamationalwasrejectedbasec
on information from the Secret Sercice implicating that the applicant posed a treat to RussiaOs national securit

1.3.5 CRC views on Regular Migration

CRC 27 Sep. 2018, C/79/DR/12/2( C.E.v. BEL
violation of CRC:Art. 3+10+12

C.E. is an in Morocco abandonedchild, which was entrustedby the Marrakesh Court of First Instance under
OkafalaQcare of abandonedchildren) to two Belgian-Moroccanmarried nationals. Kafala establishesa sort of
guardianshipbut doesnot give the child any family rights. Thus,the Belgian authoritiesrefuseda visa on the basisof
family reunification. Also a long-stayvisa on humanitariangroundswasrefusedbasedon the argumenthat kafaladoes
not count as adoption and that a visa on humanitarian grounds is no replacement of (an application for) adoptio
The Committeerecallsthat it is notits role to replacenational authoritiesin the interpretationof national law and the
assessmentf facts and evidence but to verify the absenceof arbitrarinessor denial of justice in the assessmerf
authorities, and to ensurethat the bestinterestsof the child have beena primary considerationin this assessmer
Subsequentlythe Committeenotesthat the term Ofamily€houldbe interpretedbroadly including also adoptiveor foster
parents.
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2 Borders and Visas

2.1 Borders and Visas: Adopted Measures case law sorted in chronological orc

Requlation 2016/1624 Border and Coast Guard Agency
Creating a Borders and Coast Guard Agency
* 0J2016L 251/1
*  This Regulationrepeals:Reg. 2007/2004and Reg. 1168/2011(Frontex 1) and Reg. 863/2007 (Rapid Intervention:
Teams). This Regulation is replaced by Reg. 2019/1896 (Frontex II).

Requlation 562/2006 Borders Code |
Establishing a Community Code on the rules governing the movement of persons across borders
* 0J 2006 L 105/1
*  This Regulation is replaced by Reg. 2016/399 Borders Code II.
amd by Reg. 296/2008 (OJ 2008 L 97/60)
amd by Reg. 81/2009 (OJ 2009 L 35/38i the use of the VIS
amd by Reg. 810/2009 (OJ 2009 L 243Xixa Code
amd by Reg. 265/2010 (OJ 2010 L 85Q movement of persons with a long-stay visa
amd by Reg. 610/2013 (OJ 2013 L 1820y Fundamental Rights
amd by Reg. 1051/2013 (OJ 2013 L 295¢I): specific measures in case of serious deficiencies

CJEU judgments

! CJEU 13 Dec. 2018, C-412/17 Touring a.0 Art. 22+23

! CJEU 21 June 2017, C-9/16 A. Art. 20+21

! CJEU 4 May 2017, C-17/16 El Dakkak Art. 4(1)

! CJEU 4 Sep. 2014, C-575/12 Air Baltic Art. 5

! CJEU 17 Jan. 2013, C-23/12 Zakaria Art. 13(3)

! CJEU 5Sep. 2012, C-355/10 EP v. Council

! CJEU 19 July 2012, C-278/12 (PPU) Adil Art. 20+21

! CJEU 14 June 2012, C-606/10 ANAFE Art. 13+5(4)(a)

! CJEU 17 Nov. 2011, C-430/10 Gaydarov

! CJEU 22 June 2010, C-188/10 Melki & Abdeli Art. 20+21

! CJEU 22 Oct. 2009, C-261/08 Garcia & Cabrera Art. 5+11+13
See further: @ 2.3

Requlation 2016/399 Borders Code Il

On the rules governing the movement of persons across borders. Codification of all previous amendments of the (Sc
Borders Code
* 0J 2016 L 77/1
*  This Regulation replaces Reg. 562/2006 Borders Code |
amd by Reg. 458/2017 (OJ 2017 L 7ah):the reinforcement of checks against relevant dBases and ext. borders
amd by Reg. 2225/2017 (OJ 2017 L 327¢éh)the use of the EES

CJEU judgments
New! CJEU 4 June 2020, C-554/19 F.U. Art. 22+23
New! CJEU 30 Apr. 2020, C-584/18 Blue Air Art. 13+2(j)+15
! CJEU 5Feb. 2020, C-341/18 J. a.o. Art. 11
! CJEU 12 Dec. 2019, C-380/18 E.P. Art. 6(1)(e)
! CJEU 19 Mar. 2019, C-444/17 Arib Art. 32
CJEU pending cases
New! CJEU C-35/20 SyyttSjS Art. 20+21
See further: @ 2.3
Decision 574/2007 Borders Fund |

Establishing European External Borders Fund
* 0J2007L144
*  This Regulation is repealed by Reg. 515/2004 (Borders Fund II)

Regqulation 515/2014 Borders Fund I
Internal Security Fund
* 0J2014 L 150/143
*  This Regulation repeals Decision No 574/2007 (Borders Fund I)

Regulation 2017/2226 EES
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Establishing an Entry/Exit System (EES) to register entry and exit data and refusal of entry data of third country natic
crossing the external borders
* 0J 2017 L 327/20 impl. date 29 Dec. 2017

Requlation 2018/1240 ETIAS
Establishing a European Travel Information and Authorisation System
* 0J 2018 L 236/1
*  Amending Reg. 1077/2011, 515/2014, 2016/399, 2016/1624 and 2017/2226.
amd by Reg. 817/2019 (OJ 2019 L 135/Zdnendment

Regulation 2018/1726 EU-LISA
On the European Agency for the Operational Management of large-scale IT systems
* 0J 2018 L 295/99
* Replacing Reg. 1077/2011 (VIS Management Agency)
amd by Reg. 817/2019 (0OJ 2019 L 135/27)

Requlation 1052/2013 EUROSUR
Establishing the European Border Surveillance System (Eurosur)
* 0J 2013 L 295/11 impl. date 26 Nov. 2013
* This Regulation is repealed by Reg. 2019/1896 (Frontex II)
CJEU judgments
! CJEU 8 Sep. 2015, C-44/14 Spain v. EP & Council
See further: o 2.3
Regulation 2007/2004 Frontex |

Establishing External Borders Agency

* 0J2004 L 349/1

*  This Regulation is replaced by Reg. 2016/1624 Border and Coast Guard Agency.
In 2019 replaced by Regulation 2019/1896 (Frontex ).
amd by Reg. 863/2007 (OJ 2007 L 199/&¥rder guard teams
amd by Reg. 1168/2011 (OJ 2011 L 30409de of Conduct and joint operations

Requlation 2019/1896 Frontex Il
Frontex Il
*  0J2019 L 295/1
*  COM (2018) 631, 12 Sep 2018
*  This Regulation repeals Reg. 1052/2013 (Eurosur) and Reg. 2016/1624 (Border and Coast Guard Agency).

Regulation 1931/2006 Local Border traffic
Local border traffic within enlarged EU at external borders of EU
* 0J 2006 L 405/1 impl. date 19 Jan. 2007

amd by Cor. 1931/2006 (OJ 2006 L 02Gprrigendum
amd by Reg. 1342/2011 (OJ 2011 L 347/4x):definition of border area

CJEU judgments
! CJEU 21 Mar. 2013, C-254/11 Shomodi Art. 2(a)+3(3)
See further: @ 2.3
Requlation 656/2014 Maritime Surveillance
Rules for the surveillance of the external sea borders in the context of operational cooperation coordinated by Fronte
* 0J 2014 L 189/93 impl. date 17 July 2014
Directive 2004/82 Passenger Data
On the obligation of carriers to communicate passenger data
* 0J 2004 L 261/24 impl. date 5 Sep. 2006 UK opt in
Requlation 2252/2004 Passports
On standards for security features and biometrics in passports and travel documents
* 0J 2004 L 385/1 impl. date 18 Jan. 2005
amd by Reg. 444/2009 (OJ 2009 L 142€t):biometric identifiers
CJEU judgments
! CJEU 16 Apr. 2015, C-446/12 Willems a.o. Art. 4(3)
! CJEU 2O0ct. 2014, C-101/13 u.
! CJEU 13 Feb. 2014, C-139/13 Com. v. Belgium Art. 6
! CJEU 17 Oct. 2013, C-291/12 Schwarz Art. 1(2)
See further: @ 2.3
Recommendation 761/2005 Researchers

On uniform short-stay visas for researchers from third countries
*  (0J 2005 L 289/23

Convention Schengen Acquis
Implementing the Schengen Agreement of 14 June 1985
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* 0J2000L 239

CJEU judgments
! CJEU 16 Jan. 2018, C-240/17 E. Art. 25(1)+25(2)
See further: © 2.3
Requlation 1053/2013 Schengen Evaluation

Schengen Evaluation
* 0J 2013 L 295/27

Requlation 1987/2006 SIS I
Establishing 2nd generation Schengen Information System
* 0J 2006 L 381/4 impl. date 17 Jan. 2007

*  Replacing:
Reg. 378/2004 (OJ 2004 L 64)
Reg. 871/2004 (OJ 2004 L 162/29)
Reg. 2424/2001 (OJ 2001 L 328/4)
Reg. 1988/2006 (OJ 2006 L 411/1)
Ending validity of:
Dec. 2001/886; 2005/451; 2005/728; 2006/628
amd by Reg 1988/2006 (OJ 2006 L 411dh)extending funding of SIS Il
amd by Reg. 1726/2018 (OJ 2018 L 295/@8}ablishing agency (EU-LISA)

Council Decision 2016/268 SIS Il Access
List of competent authorities which are authorised to search directly the data contained in the 2nd generation SIS
* 0J 2016 C 268/1

Council Decision 2016/1209 SIS Il Manual
On the SIRENE Manual and other implementing measures for SIS I
* 0J 2016 L 203/35

Requlation 2018/1861 SIS Il usage on borders
On the use of SIS for the return of illegally staying third-country nationals
*  0J2018L 312/14
* amending the Schengen Convention and repealing Reg. 1987/2006
amd by Reg. 817/2019 (OJ 2019 L 135/27)

Requlation 2018/1860 SIS Il usage on returns
On the use of SIS for the return of illegally staying third-country nationals
* 0J 2018 L 312/1

Council Decision 2017/818 Temporary Internal Border Control
Setting out a Recommendation for prolonging temporary internal border control in exceptional circumstances putting
overall functioning of the Schengen area at risk
* 0J2017 L 122/73

Decision 565/2014 Transit Bulgaria a.0. countries
Transit through Bulgaria, Croatia, Cyprus and Romania
* 0J 2014 L 157/23
* repealing Dec. 895/2006 and Dec. 582/2008 (OJ 2008 L 161/30)

Requlation 693/2003 Transit Documents
Establishing a specific Facilitated Transit Document (FTD) and a Facilitated Rail Transit Document (FRTD)
* 0J 2003 L 99/8

Requlation 694/2003 Transit Documents Format
Format for Facilitated Transit Documents (FTD) and Facilitated Rail Transit Documents (FRTD)
* 0J 2003 L 99/15

Decision 896/2006 Transit Switzerland
Transit through Switzerland and Liechtenstein
* 0J 2006 L 167/8
amd by Dec 586/2008 (OJ 2008 L 162/27)

CJEU judgments
! CJEU 2 Apr. 2009, C-139/08 Kqiku Art. 1+2
See further: o 2.3
Decision 1105/2011 Travel Documents
On the list of travel documents which entitle the holder to cross the external borders
* 0J 2011 L 287/9 impl. date 25 Nov. 2011
Requlation 767/2008 VIS

Establishing Visa Information System (VIS) and the exchange of data between MS
* (0J 2008 L 218/60
*  Third-pillar VIS Decision (OJ 2008 L 218/129)

amd by Reg. 817/2019 (OJ 2019 L 135/Zdnendment
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Decision 512/2004 VIS (start)
Establishing Visa Information System (VIS)
* 0J 2004 L 213/5

Council Decision 2008/633 VIS Access
Access for consultation of the Visa Information System (VIS) by designated authorities of Member States and Europ
* 0J 2008 L 218/129

Requlation 1077/2011 VIS Management Agency
Establishing an Agency to manage VIS, SIS & Eurodac
* 0J 2011 L 286/1
* Repealed and replaced by Reg. 2018/1726 (EU-LISA)

Regulation 810/2009 Visa Code
Establishing a Community Code on Visas
* 0J 2009 L 243/1 impl. date 5 Apr. 2010

amd by Reg. 154/2012 (OJ 2012 L 58@in the relation with the Schengen acquis
amd by Reg. 1155/2019 (OJ 2019 L 188/55)

CJEU judgments
! CJEU 29 July 2019, C-680/17 Vethanayagam Art. 8(4)+32(3)
! CJEU 13 Dec. 2017, C-403/16 El Hassani Art. 32
! CJEU 7 Mar. 2017, C-638/16 PPU  X. & X. Art. 25(1)(a)
! CJEU 4 Sep. 2014, C-575/12 Air Baltic Art. 24(1)+34
! CJEU 19 Dec. 2013, C-84/12 Koushkaki Art. 23(4)+32(1)
! CJEU 10 Apr. 2012, C-83/12 Vo Art. 21+34
CJEU pending cases
! CJEU C-949/19 Konsul Polskiej all Art.
! CJEU C-225/19 Minister van Buitenlandse Zaken Art. 32(3)
! CJEU C-??/20 Q.A. all Art.
See further: 2 2.3
Regulation 1683/95 Visa Format
Uniform format for visas
*  0J1995L 164/1 UK opt in

amd by Reg. 334/2002 (0J 2002 L 53/7)
amd by Reg. 856/2008 (OJ 2008 L 235/1)

Requlation 539/2001 Visa List |

Listing the third countries whose nationals must be in possession of visas

* 0J2001L81l/1

*  This Regulation is replaced by Regulation 2018/1806 Visa List Il
amd by Reg. 2414/2001 (OJ 2001 L 327KMgving Romania to Owhite listO
amd by Reg. 453/2003 (OJ 2003 L 69/2@ving Ecuador to Oblack listO
amd by Reg. 851/2005 (OJ 2005 L 1413 reciprocity for visas
amd by Reg. 1932/2006 (OJ 2006 L 405/23)
amd by Reg. 1244/2009 (OJ 2009 L 336l1fting visa req. for Macedonia, Montenegro and Serbia
amd by Reg. 1091/2010 (OJ 2010 L 3291fting visa req. for Albania and Boshia
amd by Reg. 1211/2010 (OJ 2010 L 339iiting visa req. for Taiwan
amd by Reg. 1289/2013 (OJ 2013 L 347/74)
amd by Reg. 259/2014 (OJ 2014 L 105I9#ing visa req. for Moldova
amd by Reg. 509/2014 (OJ 2014 L 149/&7}ing visa req. for Colombia, Dominica, Grenada,
amd by Reg. 509/2014 (OJ 2014 L 149/@&nd Kiribati, Marshall Islands, Micronesia, Nauru,
amd by Reg. 509/2014 (OJ 2014 L 149/@&nd Palau, Peru, Saint Lucia, Saint Vincent & GrOs,
amd by Reg. 509/2014 (OJ 2014 L 149/@&nd Samoa, Solomon Islands, Timor-Leste, Tonga,
amd by Reg. 509/2014 (OJ 2014 L 149/&nd Trinidad and Tobago, Tuvalu, the UA Emirate,
amd by Reg. 509/2014 (OJ 2014 L 149/@nd Vanuatu.
amd by Reg. 372/2017 (OJ 2017 L 61L4jting visa req. for Georgia
amd by Reg. 371/2017 (OJ 2017 L61Q@N Suspension mechanism
amd by Reg. 850/2017 (OJ 2017 L 133Lifting visa req. for Ukraine

Regulation 2018/1806 Visa List |l
Listing the third countries whose nationals must be in possession of visas
* 0J 2018 L 303/39
*  This Regulation replaces Regulation 539/2001 Visa List |
amd by Reg 592/2019 (OJ 2019 L 103IMjaive visas for UK in the context of Brexit

Requlation 333/2002 Visa Stickers
Uniform format for forms for affixing the visa
* 0J 2002 L 53/4 UK opt in
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ECHR

Anti-torture

European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols
Art. 3 Prohibition of Torture, Degrading Treatment

*

ETS 005 impl. date 31 Aug. 1954

ECtHR Judgments

ECtHR 4 Dec. 2018, 43639/12 Khanh Art. 3
ECtHR 20 Dec. 2016, 19356/07 Shioshvili a.o. Art. 3+13
ECtHR 19 Dec. 2013, 53608/11 B.M. Art. 3+13
ECtHR 23 July 2013, 55352/12 Aden Ahmed Art. 3+5
ECtHR 28 Feb. 2012, 11463/09 Samaras Art. 3
ECtHR 21 Feb. 2012, 27765/09 Hirsi Art. 3+13

See further: 0 2.3

2.2 Borders and Visas: Proposed Measures

Regulation amending Regulation
On temporary reintroduction of checks at internal borders

*

*

COM (2017) 571, 27 Sep 2017
amending Borders Code (Reg. 2016/399)
Council and EP could not agree before EP elections

Regulation amending Regulation 539/2001 Visa waiver Kosovo
Visa List amendment

*

*

COM (2016) 277, 4 May 2016
Discussions within Council

Regulation amending Regulation 539/2001 Visa waiver Turkey
Visa List amendment

*

COM (2016) 279, 4 May 2016

Regulation
New funding programme for borders and visas

*

*

COM (2018) 473, 12 June 2018
EP adopted position
Council and EP could not agree before EP elections

Regulation
ETIAS access to law enforcement databases

*

COM (2019) 3, 7 Jan 2019
Council position agreed. no EP position yet

Regulation
ETIAS access to to immigration databases

*

COM (2019) 4, 7 Jan 2019
Council position agreed. no EP position yet

Regulation
Amending Reg. on Visa Information System

*

COM (2018) 302, 16 May 2018
Council and EP could not agree before EP elections

2.3 Borders and Visas: Jurisprudence case law sorted in alphabetical orc

2.3.1 CJEU Judgments on Borders and Visas

CJEU 21 June 2017, C-9/ A. ECLI:EU:C:2017:48
interpr. of Reg. 562/20( Borders Code | Art. 20+21

ref. from Amtsgericht Kehl, Germany, 7 Jan. 2016

Art. 20 and 21 mustbeinterpretedas precludingnationallegislation,which conferson the police authoritiesof a MSthe
power to checkthe identity of any person,within an area of 30 kilometresfrom that MSOdand border with other
Schengeistateswith a viewto preventingor terminatingunlawfulentryinto or residencen theterritory of that Membei
Stateor preventingcertain criminal offencesvhichunderminethe securityof the border, irrespectiveof the behaviourof
the personconcernedand of the existenceof specific circumstancesunlessthat legislation lays down the necessar
frameworkfor that power ensuringthat the practical exerciseof it cannothave an effectequivalentto that of border
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checks, which is for the referring court to verify.

Also,Art. 20 and 21 mustbe interpretedas not precludingnationallegislation,which permitsthe police authoritiesof the
MS to carry out, on board trains and on the premisesof the railways of that MS, identity or border crossingdocumen
checkson any person,and briefly to stop and questionany personfor that purpose,if those checksare basedon
knowledgeof the situation or border police experience provided that the exerciseof those checksis subjectunder
national law to detailedrules and limitations determiningthe intensity,frequencyand selectivityof the checkswhichis
for the referring court to verify.

CJEU 19 July 2012, C-278/12 (PF Adil ECLI:EU:C:2012:50
interpr. of Reg. 562/20( Borders Code | Art. 20+21

ref. from Raad van State, NL, 4 June 2012

The SchengeBordersCodemustbe interpretedas not precludingnational legislation,suchasthat at issuein the main
proceedingswhich enablesofficials responsiblefor border surveillanceand the monitoringof foreign nationalsto carry
outchecksjn a geographicarea 20 kilometresfrom theland borderbetweera MS andthe Statepartiesto the CISA,with
a view to establishingwhetherthe personsstoppedsatisfythe requirementdor lawful residenceapplicablein the MS
concerned,when those checksare basedon general information and experienceregarding the illegal residenceof
personsat the placeswherethe checksare to be made whentheymayalso be carried out to a limited extentin order to
obtain suchgeneralinformationand experience-basedatain that regard, and whenthe carrying out of thosecheckss
subject to certain limitations concerning, inter alia, their intensity and frequency.

CJEU 4 Sep. 2014, C-575/ Air Baltic ECLI:EU:C:2014:215
AG 21 May 201 ECLI:EU:C:2014:34
interpr. of Reg. 562/20( Borders Code | Art. 5

ref. from Administralv" apgabaltiesa, Latvia, 7 Dec. 2012

The Borders Codeprecludesnational legislation, which makesthe entry of TCNsto the territory of the MS concernec
subjectto the conditionthat, at the border check,the valid visa presentednustnecessarilybe affixedto a valid travel
document.

CJEU 4 Sep. 2014, C-575/ Air Baltic ECLI:EU:C:2014:215
AG 21 May 201 ECLI:EU:C:2014:34
interpr. of Reg. 810/20( Visa Code Art. 24(1)+34

ref. from Administralv" apgabaltiesa, Latvia, 7 Dec. 2012
The cancellationof a travel documenby an authority of a third country doesnot meanthat the uniform visa affixedto
that document is automatically invalidated.

CJEU 14 June 2012, C-606, ANAFE ECLL:EU:C:2012:34
AG 29 Nov. 201 ECLI:EU:C:2011:78
interpr. of Reg. 562/20( Borders Code | Art. 13+5(4)(a)

ref. from Conseil dOEtat, France, 22 Dec. 2010

annulment of national legislation on visa

Article 5(4)(a) mustbeinterpretedas meaninghat a MSwhichissuego a TCNa re-entryvisawithin the meaningof that
provision cannot limit entry into the Schengen area solely to points of entry to its national territory.

The principles of legal certainty and protectionof legitimate expectationglid not require the provision of transitional
measuredor the benefitof TCNswho had left the territory of a MS whenthey were holders of temporaryresidenct
permitsissuedpendingexaminatiorof a first applicationfor a residencgyermitor an applicationfor asylumandwantec
to return to that territory (after the entry into force of this Regulation)

CJEU 19 Mar. 2019, C-444/ Arib ECLI:EU:C:2019:22
AG 17 Oct. 201 ECLI:EU:C:2018:83
interpr. of Reg. 2016/3¢ Borders Code Il Art. 32

ref. from Cour de Cassation, France, 21 July 2017

Art. 2(2)(a) of Directive 2008/115read in conjunctionwith Art. 32 of Regulation2016/399mustbe interpretedas not
applyingto the situationof an illegally stayingthird-countrynationalwhowasapprehendedh the immediatevicinity of
an internal border of a MemberState,evenwherethat MemberStatehas reintroducedborder control at that border,
pursuantto Article 25 of the regulation, on accountof a seriousthreat to public policy or internal securityin that
Member State.

CJEU 30 Apr. 2020, C-584/: Blue Air ECLI:EU:C:2020:32
ECLI:EU:C:2019:100

interpr. of Reg. 2016/3¢ Borders Code Il Art. 13+2(j)+15

ref. from Eparchiako Dikastirio Larnakas, Cyprus, 19 Sep. 2018

AG: 21 Nov. 2019

Art. 13 should be interpreted as precluding an air carrier (relying on the refusal of the authorities of the MS of
destinationto granta TCNaccesgo that State)to refuseboardingwithoutthis refusalof entryis laid downin a reasonet
written decision of which the third-country national has been notified in advance.

Art. 2(j) shouldbe interpretedas meaningthat a refusal by an air carrier to board a passengeidue to the allegec
inadequacyof his travel documentsioesnot automaticallydeprivethe passengenof the protectionprovidedfor in that
Regulation.Indeed,when that passengedisputesthat deniedboarding, it is for the competenfudicial authority to
assesstakinginto accountthe circumstancesf the case whetherthat refusalis basedon reasonablegroundsunderthat
provision.

Art. 15 is to be interpretedas precludinga clauseapplicableto passengersn the pre-publishedgeneraltermsand
conditionsfor the operationor provisionof servicesof an air carrier thatlimit or excludethe liability of that air carrier
whena passengeis refusedaccesgo a flight basedon the allegedinadequacyof his travel documentstherebydepriving
that passenger of any right to compensation.

ECLI:EU:C:2006:63
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! CJEU 4 Oct. 2006, C-241/ Bot
AG 27 Apr. 200¢ ECLI:EU:C:2006:27
* interpr. of Schengen Agreement:Art. 20(1)

ref. from Conseil dOEtat, France, 9 May 2005
* Thisprovisionallows TCNsnot subjectto a visarequiremento stayin the Schengerreafor a maximunperiod of three
months during successive periods of six months, provided that each of those periods commences with a Ofirst «

! CJEU 18 Jan. 2005, C-257, Com. v. Councll ECLI:EU:C:2005:2
AG 27 Apr. 200: ECLI:EU:C:2004:22
* validity of Visa Applications:

ref. from Commission, EC, 3 July 2001

* challenge to Regs. 789/2001 and 790/2001

* TheCouncilimplementingpowerswith regardto certaindetailedprovisionsand practical proceduredor examiningvisa
applications and border checks and surveillance is upheld.

1 CJEU 13 Feb. 2014, C-139/ Com. v. Belgium ECLI:EU:C:2014:8
* violation of Reg. 2252/200 Passports Art. 6

ref. from European Commission, EU, 19 Mar. 2013
* Failure to implement biometric passports containing digital fingerprints within the prescribed periods.

! CJEU 16 July 2015, C-88/. Com.v. EP ECLI:EU:C:2015:49
AG 7 May 201! ECLI:EU:C:2015:30
* validity of Reg. 539/200 Visa List

ref. from European Commission, EU, 21 Feb. 2014
* The Commissiorhad requestedan annullmentof an amendmenbf the visa list by Regulation1289/2013.The Court
dismisses the action.

! CJEU 16 Jan. 2018, C-240, E. ECLI:EU:C:2018:i
AG 13 Dec. 201 ECLI:EU:C:2017:96
* interpr. of Schengen Acquis:Art. 25(1)+25(2)

ref. from Korkein hallinto-oikeus, Finland, 10 May 2017

* Art 25(1) mustbe interpretedas meaningthat it is opento the ContractingStatewhichintendsto issuea return decisior
accompaniedy a ban on entry and stayin the Schengerreato a TCN who holdsa valid residencepermitissuedby
anotherContractingStateto initiate the consultationprocedurelaid downin that provisionevenbeforethe issueof the
return decision. That procedure must, in any event, be initiated as soon as such a decision has been issued.
Art 25(2) mustbe interpretedas meaningthat it doesnot precludethe return decisionaccompanieddy an entry ban
issuedby a ContractingStateto a TCNwhois the holder of a valid residencepermitissuedby anotherContractingState
beingenforcedeventhoughthe consultationprocedurelaid downin that provisionis ongoing,if that TCNis regardedby
the Contracting State issuing the alert as representing a threat to public order or national security.

! CJEU 12 Dec. 2019, C-380/ E.P. ECLI:EU:C:2019:107
AG 11 July 201! ECLI:EU:C:2019:60
* interpr. of Reg. 2016/3¢ Borders Code Il Art. 6(1)(e)

ref. from Raad van State, NL, 11 June 2018

* Art 6(1)(e) mustbe interpretedas not precludinga national practice underwhich the competentuthoritiesmayissuea
return decisionto a TCN not subjectto a visarequirementwhois presenton theterritory of the MSsfor a shortstay,on
the basisof the fact that that national is consideredto be a threat to public policy becausehe or sheis suspectedf
having committeda criminal offence,provided that that practice is applicable only if: (1) the offenceis sufficiently
serious,in the light of its nature and of the punishmentwhich may be imposed,to justify that nationalOstay on the
territory of the MemberStatesbeing broughtto an immediateend, and (2) thoseauthoritieshave consistentobjective
and specific evidence to support their suspicions, matters which are for the referring court to establish.

! CJEU 4 May 2017, C-17/: El Dakkak ECLI:EU:C:2017:34
AG 21 Dec. 201 ECLI:EU:C:2016:100
* interpr. of Reg. 562/20C Borders Code | Art. 4(1)

ref. from Cour de Cassation, France, 12 Jan. 2016
* The conceptof crossingan external border of the Union is defineddifferently in the OCasiRegulation{1889/2005
compared to the Borders Code.

! CJEU 13 Dec. 2017, C-403/ El Hassani ECLI:EU:C:2017:96
AG 7 Sep. 201 ECLI:EU:C:2017:65
* interpr. of Reg. 810/20( Visa Code Art. 32

ref. from Naczelny Bl Administracyjny, Poland, 19 July 2016

* Article 32(3) mustbe interpretedas meaningthat it requiresMemberStatesto providefor an appealprocedureagainst
decisionsrefusing visas, the procedural rules for which are a matter for the legal order of each Member Statein
accordancewith the principles of equivalenceand effectivenessThoseproceedingsmust, at a certain stage of the
proceedings, guarantee a judicial appeal.

! CJEU 5 Sep. 2012, C-355/ EP v. Council ECLI:EU:C:2012:51
AG 17 Apr. 201: ECLI:EU:C:2012:20
* violation of Reg. 562/20C Borders Code |

ref. from European Parliament, EU, 14 July 2010

* annulment of measure supplementing Borders Code

* TheCJEU decidedto annul Council Decision2010/2520f 26 April 2010supplementinghe BordersCodeasregardsthe
surveillanceof the seaexternalbordersin the contextof operationalcooperationcoordinatedby the EuropeanAgency
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for the Managemenbf OperationalCooperationat the External Bordersof the MemberStatesof the EuropeanUnion.
Accordingto the Court, this decisioncontainsessentialelementsof the surveillanceof the seaexternalbordersof the
MemberStateswhich go beyondthe scopeof the additional measureswithin the meaningof Art. 12(5) of the Borders
Code.Asonly the EuropeanUnion legislaturewasentitledto adoptsucha decision this could not havebeendecidedby
comitology.Furthermorethe Court ruled that the effectsof decision2010/252maintainuntil the entryinto force of new
rules within a reasonable time.

CJEU 4 June 2020, C-554/ F.U. ECLI:EU:C:2020:43
interpr. of Reg. 2016/3¢ Borders Code Il Art. 22+23

Artt. 22 and 23 mustbe interpretedas not opposingnationallegislationwhich conferson the police authoritiesof the MS
concernedhe powerto checktheidentity of any personin an areaof 30 kilometresfrom the land border of that MS with
other SchengerStates,with the aim of preventingor stoppingillegal entry or stay on the territory of that MS or of
preventingcertain offenceswhich jeopardiseborder security,regardlessof the behaviourof the personconcernedand
the existenceof specialcircumstancesprovidedthat this competencappearsto be framedby sufficientlydetaileddetails
and limitations as to the intensity,frequencyand selectivityof the checkscarried out, thus ensuringthat the practical
exerciseof the said competenceannothave an effectequivalentto that of border checks,which however,is for the
referring court to verify.

CJEU 22 Oct. 2009, C-261/ Garcia & Cabrera ECLI:EU:C:2009:64
AG 19 May 200! ECLI:EU:C:2009:20
interpr. of Reg. 562/20( Borders Code | Art. 5+11+13

ref. from Tribunal Superior de Justicia de Murcia, Spain, 19 June 2008

joined case with C-348/08

Articles 6b and 23 mustbe interpretedas meaningthat wherea TCN is unlawfully presenton the territory of a MS
becauseéhe or shedoesnot fulfil, or no longer fulfils, the conditionsof duration of stayapplicablethere,that MSis not
obliged to adopt a decision to expel that person.

CJEU 17 Nov. 2011, C-430/: Gaydarov ECLL:EU:C:2011:74
interpr. of Reg. 562/20( Borders Code |

ref. from Administrativen sad Sofia-grad, Bulgaria, 2 Sep. 2010

Reg.doesnot precludenational legislation that permitsthe restriction of the right of a national of a MS to travel to
anotherMS in particular on the groundthat he hasbeenconvictedof a criminal offenceof narcotic drug trafficking in
another State, provided that (i) the personalconductof that national constitutesa genuine,presentand sufficiently
seriousthreataffectingoneof the fundamentainterestsof society (ii) therestrictivemeasuresnvisageds appropriateto
ensurethe achievemenbf the objectiveit pursuesand doesnot go beyondwhatis necessaryto attain it and (iii) that
measuras subjectto effectivgudicial reviewpermittinga determinatiorof its legality asregardsmattersof factandlaw
in the light of the requirements of European Union law.

CJEU 5 Feb. 2020, C-341/ J. a.o. ECLI:EU:C:2020:7
AG 17 Oct. 201! ECLI:EU:C:2019:88
interpr. of Reg. 2016/3¢ Borders Code Il Art. 11

ref. from Raad van State, NL, 24 May 2018

AG: 17 Oct. 2019

Article 11(1) mustbe interpretedas meaningthat, whena seamanwho is a TCN signson with a ship in long-termr
mooringin a seaport of a Stateforming part of the Schengerarea, for the purposeof working on board, beforeleaving
that port on that ship, an exit stampmust,whereprovidedfor by that code,be affixedto that seamanGgsavel document
not at the time of his signingon, but whenthe masterof that ship notifiesthe competennational authoritiesof the ship®
imminent departure.

CJEU 19 Dec. 2013, C-84/ Koushkaki ECLI:EU:C:2013:86
AG 11 Apr. 201! ECLI:EU:C:2013:23
interpr. of Reg. 810/20C Visa Code Art. 23(4)+32(1)

ref. from Verwaltungsgericht Berlin, Germany, 17 Feb. 2012

Art. 23(4),32(1) and 35(6) mustbe interpretedas meaningthat the competenauthoritiesof a MS cannotrefusea visato
an applicantunlessone of the groundsfor refusalof a visalistedin thoseprovisionscan be appliedto that applicant.In
the examination®f thoseconditionsand the relevantfacts,authoritieshavea wide discretion. The obligation to issuea
uniformvisais subjectto the conditionthat thereis no reasonabledoubtthat the applicantintendsto leavethe territory
of the Member States before the expiry of the visa applied for.

CJEU 2 Apr. 2009, C-139/( Kaiku ECLI:EU:C:2009:23
interpr. of Dec. 896/20C Transit Switzerland Art. 1+2
ref. from Oberlandesgericht Karlsruhe, Germany, 7 Apr. 2008

Residencepermitsissuedby the SwissConfederationor the Principality of Liechtensteinto TCNs subjectto a visa
requirement, are considered to be equivalent to a transit visa only.

CJEU 22 June 2010, C-188, Melki & Abdeli ECLI:EU:C:2010:36
AG 7 June 201 ECLI:EU:C:2010:31
interpr. of Reg. 562/20( Borders Code | Art. 20+21

ref. from Cour de Cassation , France, 16 Apr. 2010

joined case with C-189/10

TheFrenchOstomnd search@w, whichallowedfor controlsbehindtheinternal border, is in violation of article 20 and
21 of the Borderscode,dueto the lack of requiremenbf Obehaviounnd of specificcircumstancegiving rise to a risk of
breach of public orderO. According to the Court, controls may not have an effect equivalent to border checks.

CJEU 17 Oct. 2013, C-291/ Schwarz ECLI:EU:C:2013:67
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AG 13 June 201 ECLI:EU:C:2013:40
* interpr. of Reg. 2252/20( Passports Art. 1(2)
ref. from Verwaltungsgericht Gelsenkirchen, Germany, 12 June 2012
* Althoughthetakingand storing of fingerprintsin passportxonstitutesan infringementof therights to respecfor private
life and the protection of personaldata, such measuresare nonethelesgustified for the purposeof preventingany
fraudulent use of passports.

! CJEU 21 Mar. 2013, C-254/ Shomodi ECLI:EU:C:2012:77
AG 6 Dec. 201 ECLI:EU:C:2012:77
* interpr. of Reg. 1931/20( Local Border traffic Art. 2(a)+3(3)

ref. from Supreme Court, Hungary, 25 May 2011

* The holder of a local border traffic permit mustbe able to movefreely within the border area for a period of three
monthsif his stayis uninterruptedand to havea newright to a three-monthstay eachtime that his stayis interrupted
Thereis suchan interruption of stayuponthe crossingof the borderirrespectiveof the frequencyof suchcrossingsgver
if they occur several times daily.

! CJEU 8 Sep. 2015, C-44/ Spain v. EP & Council ECLI:EU:C:2015:55
AG 13 May 201! ECLI:EU:C:2015:32
* non-transp. of Reg. 1052/20 EUROSUR

ref. from Government, Spain, 27 Jan. 2014

* Limited forms of cooperationdo not constitutea form of taking part within the meaningof Article 4 of the Schenge
Protocol. ConsequentlyArticle 19 of the EurosurRegulationcannotbe regardedas giving the MemberStateshe option
of concludingagreementsvhich allow Ireland or the United Kingdomto take part in the provisionsin force of the
Schengen acquis in the area of the crossing of the external borders.

! CJEU 13 Dec. 2018, C-412/ Touring a.o0 ECLI:EU:C:2018:100
AG 6 Sep. 201 ECLI:EU:C:2018:67
* interpr. of Reg. 562/20( Borders Code | Art. 22+23

ref. from Bundesverwaltungsgericht, Germany, 10 July 2017

* Joined Cases-@12/17 and €474/17

* Article 67(2) TFEU and Article 21 BordersCodemustbe interpretedto the effectthat theyprecludelegislationof a MS,
which requireseverycoachtransportundertakingproviding a regular cross-borderservicewithin the Schengerareato
theterritory of that MSto checkthe passportsand residencepermitsof passengerseforetheycrossan internal border
in order to preventthe transportof TCNsnotin possessionf thosetravel documentso the nationalterritory, andwhich
allows, for the purposesof complyingwith that obligation to carry out checks,the police authoritiesto issueorders
prohibiting suchtransport,accompaniedy a threatof a recurring fine, againsttransportundertakingsvhich havebeer
found to have conveyed to that territory TCNs who were not in possession of the requisite travel documents.

! CJEU 2 Oct. 2014, C-101/ u. ECLI:EU:C:2014:224
AG 30 Apr. 201« ECLI:EU:C:2014:29
* interpr. of Reg. 2252/20C Passports

ref. from Verwaltungsgerichtshof Baden-WYrttemberg, Germany, 28 Feb. 2013

* Aboutthe recording and spelling of names surnamesand family namesin passportsWherea MS whoselaw provides
that a personOsamecompriseshis forenamesand surnamechooseseverthelesso include (also) the birth nameof the
passportholderin the machinereadablepersonaldata pageof the passportthat Stateis requiredto stateclearly in the
caption of those fields that the birth name is entered there.

! CJEU 29 July 2019, C-680/. Vethanayagam ECLI:EU:C:2019:62
AG 28 Mar. 201! ECLI:EU:C:2019:27.
* interpr. of Reg. 810/20( Visa Code Art. 8(4)+32(3)

ref. from Rechtbank Den Haag (zp) Utrecht, NL, 5 Dec. 2017

* Art. 32(3) of the VisaCode,mustbeinterpretedas not allowing the sponsorto bring an appealin his ownnameagainsta
decision refusing a visa.
Art. 8(4)(d) and Art. 32(3), mustbe interpretedas meaningthat, whenthereis a bilateral representatiorarrangemen
providing that the consularauthoritiesof the representingVS are entitled to take decisionsrefusingvisas, it is for the
competent authorities of that MS to decide on appeals brought against a decision refusing a visa.
A combinednterpretationof Art. 8(4)(d) and Art. 32(3) accordingto whichan appealagainsta decisionrefusinga visa
must be conductedagainst the representingState, is compatible with the fundamentalright to effective judicial

protection.
! CJEU 10 Apr. 2012, C-83/: Vo ECLI:EU:C:2012:20
AG 26 Mar. 201: ECLI:EU:C:2012:17
* interpr. of Reg. 810/20( Visa Code Art. 21+34

ref. from Bundesgerichtshof, Germany, 17 Feb. 2012
* First substantivelecisionon VisaCode.TheCourtrulesthat the Visa Codedoesnot precludethat nationallegislationof
one MS penalises migration-related identity fraud with genuine visa issued by another MS.

! CJEU 16 Apr. 2015, C-446/. Willems a.o. ECLI:EU:C:2015:23

* interpr. of Reg. 2252/20C Passports Art. 4(3)
ref. from Raad van State, NL, 3 Oct. 2012

* Article 4(3) doesnot require the Member Statesto guarantee,in their legislation, that biometric data collectedand
storedin accordancewith that regulationwill not be collected,processednd usedfor purposesotherthanthe issueof
the passport or travel document, since that is not a matter which falls within the scope of that regulation.

! CJEU 7 Mar. 2017, C-638/16 PI X, &X. ECLI:EU:C:2017:17
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AG 7 Feb. 201 ECLI:EU:C:2017:9:
interpr. of Reg. 810/20( Visa Code Art. 25(1)(a)

ref. from Conseil du contentieux des Ztrangers, Belgium, 12 Dec. 2016

Contraryto theopinionof the AG, the Courtruled that Article 1 of the VisaCode,mustbe interpretedas meaningthatan
applicationfor a visawith limited territorial validity madeon humanitariangroundsby a TCN, on the basisof Article 25
of the code, to the representatiorof the MS of destinationthat is within the territory of a third country,with a view to
lodging, immediatelyupon his or her arrival in that MS, an applicationfor international protectionand, thereafter,to
stayingin that MS for morethan 90 daysin a 180-dayperiod, doesnot fall within the scopeof that codebut, asEU law
currently stands, solely within that of national law.

CJEU 17 Jan. 2013, C-23/ Zakaria ECLI:EU:C:2013:2
interpr. of Reg. 562/20( Borders Code | Art. 13(3)

ref. from Augstk!s tiesas Setts, Latvia, 17 Jan. 2012

MSs are obliged to establish a means of obtaining redress only against decisions to refuse entry.

2.3.2 CJEU pending cases on Borders and Visas

CJEU C-949/1! Konsul Polskiej

interpr. of Reg. 810/20C Visa Code all Art.

ref. from Naczelny S1 Administracyjny, Poland, 31 Dec. 2009

Effective remedy (art 47 Charter) and the refusal of issuing a visa.

CJEU C-225/1! Minister van Buitenlandse Zaken

interpr. of Reg. 810/20C Visa Code Art. 32(3)

ref. from Rechtbank Den Haag (zp) Haarlem, NL, 14 Mar. 2019

Joinedcasewith C-226/19.In the caseof an appealasreferredto in Art. 32(3) of the Visa Codeagainsta final decisior
refusinga visa on the groundreferredto in Art. 32(1)(a)(vi) of the Visa Code,canit be said that thereis an effective
remedy within the meaning of Art. 47 of the EU Charter under the following circumstances:

DPwhere,in its reasongor the decision the MS merelystated:Oyolare regardedby oneor moreMS as a threatto public
policy, internal security, public health as definedin Art. 2.19 or 2.21 of the SchengerBorders Code, or to the
international relations of one or more MSO;

Bwhere,in the decisionor in the appeal,the MS doesnot statewhich specificgroundor groundsof thosefour grounds
set out in Art. 32(1)(a)(vi) of the Visa Code is being invoked;

Bwhere,in the appeal,the MS doesnot provide any further substantiveénformation or substantiatiorof the groundor
grounds on which the objection of the other MS (or MSs) is based?

CJEU C-22/2 QA.
interpr. of Reg. 810/20( Visa Code all Art.

On the disclosure of the MS that opposed to the visa.

CJEU C-35/2 SyyttSjS

interpr. of Reg. 2016/3¢ Borders Code Il Art. 20+21

On the issuewhethera domesticobligation to carry a passportis consistentwith Union law. Is the penalty,normally
imposedn Finland in the form of daily finesfor crossingthe Finnish border without carrying a valid travel document
compatible with the principle of proportionality that follows from Article 27(2) of Dir. 2004/38 on Free Movement

ECtHR Judgments on Borders and Visas

ECtHR 23 July 2013, 55352/ Aden Ahmed v. MAL ECLI:CE:ECHR:2013:0723JUD005535:
violation of ECHR:Art. 3+5

Thecaseconcernsa migrantwhohadenteredMalta in anirregular mannerby boat. TheECtHRfounda violation of art.
5(1), mainly dueto thefailure of the Malteseauthoritiesto pursuedeportationor to do sowith duediligence,and of art.
5(4) due to absence of an effective and speedy domestic remedy to challenge the lawfulness of their detention.
Also, the ECtHR requestedhe Malteseauthorities (Art. 46) to establisha mechanisnallowing a determinationof the
lawfulnessof immigrationdetentionwithin a reasonabldime-limit. In this casethe Court for thefirst timefoundMalta in
violation of art. 3 becauseof the immigration detentionconditions.Thoseconditionsin which the applicanthad beer
living for 14 months were, taken as a whole, amounted to degrading treatment.

ECtHR 19 Dec. 2013, 53608/ B.M. v. GRE ECLI:CE:ECHR:2013:1219JUD005360¢
violation of ECHR:Art. 3+13

The applicant was an Iranian journalist who allegedto have beenarrestedand tortured due to his involvementin
protestsagainstthe governmentAfter his arrival in Greecea decisionhad beentakento return him to Turkey,and he
had beenheldin custodyin a police stationand in various detentioncentres.His applicationfor asylumwasfirst not
registered by the Greek authorities, and later they dismissed the application.

Theapplicationmainly concernedhe conditionsof detention,n particular overcrowdingunhygienicconditions lack of
externalcontact,and lack of accesgo telephonetranslatorsand any kind of information. Referringto its previouscase
law, the ECtHR held theseconditionsto bein violation of Art. 3. Astherehad beenno effectivedomestiacemedyagainst
that situation, Art. 13 in combination with art. 3 had also been violated.

ECtHR 21 Feb. 2012, 27765/ Hirsi v. ITA ECLI:CE:ECHR:2012:0221JUD002776¢
violation of ECHR:Art. 3+13

The Court concludedthat the decisionof the Italian authoritiesto send TCNs - who were interceptedoutside the
territorial watersof Italy - backto Libya, had exposedhemto therisk of ill-treatmentthere,aswell asto therisk of ill-
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treatmentif theywere sentbackto their countriesof origin (Somaliaand Eritrea). For the first time the Court applied
Article 4 of Protocol no. 4 (prohibition of collective expulsion)in the circumstanceof aliens who were not physically
presenton the territory of the State,but in the high seas.ltaly was also held responsiblefor exposingthe aliensto a
treatmentin violation with Article 3 ECHR, as it transferredthem to Libya 'in full knowledgeof the facts' and
circumstancesn Libya. The Court also concludedthat they had had no effectiveremedyin Italy againstthe allegec
violations (Art. 13).

! ECtHR 4 Dec. 2018, 43639/ Khanh v. CYP ECLI:CE:ECHR:2018:1204JUD004363¢

* violation of ECHR:Art. 3

* The applicant Vietnamesewoman had been held in pre-removal detentionat a police station for a period of
approximately five months. The Court restated that police stations and similar establishmentsare designedto
accommodatg@eoplefor very short duration, and the CPT as well as the national Ombudsmarhad deemedhe police
stationin questionunsuitablefor accommodatingeoplefor longer periods. As the Governmentad failed to submit
information capableof refuting the applicantOallegationsaboutovercrowding the Court concludedhat the conditions
of detention had amounted to degrading treatment prohibited by art. 3

! ECtHR 28 Feb. 2012, 11463/ Samaras v. GRE ECLI:CE:ECHR:2012:0228JUD001146:

* violation of ECHR:Art. 3

* The conditionsof detentionof the applicants(one Somaliand twelve Greeknationals)at loanninaprison were held to
constitute degrading treatment in violation of ECHR art. 3.

! ECtHR 20 Dec. 2016, 19356/ Shioshvili a.o. v. RUS ECLI:CE:ECHR:2016:1220JUD001935¢

* violation of ECHR:Art. 3+13

* Applicantwith Georgiannationality, is expelledfrom Russiawith her four children after living there for 8 yearsand
being eight monthspregnant.While leaving Russiathey are takenoff a train and forcedto walk to the border. A few
weeks later she gives birth to a dead child. Violation (also) of article 2 and 4 Protocol nr. 4.
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Directive 2001/51 Carrier sanctions
Obligation of carriers to return TCNs when entry is refused
* 0J 2001 L 187/45 impl. date 11 Feb. 2003

Decision 267/2005 Early Warning System

case law sorted in chronological orc

UK opt in

Establishing a secure web-based Information and Coordination Network for MSO Migration Management Services

* 0J2005L 83/48
* Repealed by Reg. 2016/1624 (Borders and Coast Guard).

Directive 2009/52 Employers Sanctions

UK optin

Minimum standards on sanctions and measures against employers of illegally staying TCNs

*  0J 2009 L 168/24

Directive 2003/110
Assistance with transit for expulsion by air
* 0J 2003 L 321/26

Decision 191/2004

impl. date 20 July 2011
Expulsion by Air

Expulsion Costs

On the compensation of the financial imbalances resulting from the mutual recognition of decisions on the expulsion

* 0J 2004 L 60/55

Directive 2001/40 Expulsion Decisions
Mutual recognition of expulsion decisions of TCNs
*  0J2001L 149/34 impl. date 2 Oct. 2002
CJEU judgments
New! CJEU 11 June 2020, C-448/19
! CJEU 3 Sep. 2015, C-456/14
See further: & 3.3

Decision 573/2004

W.T.
Orrego Arias

Expulsion Joint Flights

UK opt in

UK opt in

in full
Art. 3(1)(a) - inadmissable

On the organisation of joint flights for removals from the territory of two or more MSs, of TCNs

* 0J2004L 261/28

Conclusion
Transit via land for expulsion
*  adopted 22 Dec. 2003 by Council

Requlation 2019/1240 Immigration Liaison Network
On the creation of a European network of immigration liaison officers
* 0J 2019 L 198/88
* Replaces by Reg 377/2004 (Liaison Officers)

Recommendation 2017/432 Return Dir. Implementation
Making returns more effective when implementing the Returns Directive
* 0J 2017 L 66/15

Directive 2008/115

Expulsion via Land

Return Directive

UK optin

UK opt in

UK opt in

On common standards and procedures in MSs for returning illegally staying TCNs

* 0J 2008 L 348/98
CJEU judgments

impl. date 24 Dec. 2010

! CJEU 19 Mar. 2019, C-444/17 Arib

! CJEU 26 Sep. 2018, C-175/17 X.

! CJEU 19 June 2018, C-181/16 Gnandi

! CJEU 8 May 2018, C-82/16 K.A. a.o.
! CJEU 14 Sep. 2017, C-184/16 Petrea

! CJEU 26 July 2017, C-225/16 Ouhrami
! CJEU 7 June 2016, C-47/15 Affum

! CJEU 10ct. 2015, C-290/14 Celaj

! CJEU 11 June 2015, C-554/13 Zh. & O.
! CJEU 23 Apr. 2015, C-38/14 Zaizoune
! CJEU 18 Dec. 2014, C-562/13 Abdida

Art.
Art.
Art.
Art.
Art.
Art.
Art.

Art.
Art.
Art.

2(2)(a)
13

5
5+11+13
6(1)
11(2)
2(1)+3(2)

7(4)
4(2)+6(1)
5+13
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! CJEU 11 Dec. 2014, C-249/13 Boudjlida Art.
! CJEU 5Nov. 2014, C-166/13 Mukarubega Art.
! CJEU 17 July 2014, C-473/13 Bero & Bouzalmate Art.
! CJEU 17 July 2014, C-474/13 Pham Art.
! CJEU 5June 2014, C-146/14 (PPU) Mahdi Art.
! CJEU 19 Sep. 2013, C-297/12 Filev & Osmani Art.
! CJEU 10 Sep. 2013, C-383/13 (PPU) G. &R. Art.
! CJEU 30 May 2013, C-534/11 Arslan Art.
! CJEU 21 Mar. 2013, C-522/11 Mbaye Art.
! CJEU 6 Dec. 2012, C-430/11 Sagor Art.
! CJEU 6 Dec. 2011, C-329/11 Achughbabian
! CJEU 28 Apr. 2011, C-61/11 (PPU)  El Dridi Art.
! CJEU 30 Nov. 2009, C-357/09 (PPU) Kadzoev Art.
CJEU pending cases

New! CJEU C-112/20 M.A. Art.
! CJEUAG 28 May 2020 C-233/19 B. Art.
! CJEUAG 25 June 2020 C-808/18 Com. v. Hungary Art.
! CJEUAG 23 Apr. 2020 C-806/18 J.Z. Art.
! CJEUAG 4 Mar. 2020 C-402/19 L.M. Art.
! CJEU C-673/19 M. Art.
! CJEU C-568/19 M.O.
! CJEU C-441/19 T.Q. Art.
! CJEUAG 27 Feb. 2020 C-18/19 W.M. Art.
! CJEU C-546/19 Westerwaldkreis Art.

See further: o 3.3

Decision 575/2007 Return Programme

6

3+7

16(1)

16(1)

15
2(2)(b)+11
15(2)+6
2(1)
2(2)(b)+7(4)
2+15+16

15+16
15(4), (5) + (6)

5+13
16(1)
5+6+12+13
11(2)

5+13
3+6+15

6+8+10
16(1)
2(2)(0)+3(6)

Establishing the Eur. Return Fund as part of the General Programme Solidarity and Management of Migration Flows

* 0J2007L144 UK optin
* Repealed by Reg. 516/2014 (Asylum, Migration and Integration Fund).
Directive 2011/36 Trafficking Persons
On preventing and combating trafficking in human beings and protecting its victims
* 0J2011L101/1 impl. date 6 Apr. 2013 UK optin
*  Replacing Framework Decision 2002/629 (OJ 2002 L 203/1)
Directive 2004/81 Trafficking Victims
Residence permits for TCNs who are victims of trafficking
* 0J2004 L 261/19 impl. date 6 Aug. 2004
Directive 2002/90 Unauthorized Entry
Facilitation of unauthorised entry, transit and residence
* 0J 2002 L 328 impl. date 5 Dec. 2002 UK optin
CJEU judgments
! CJEU 25 May 2016, C-218/15 Paoletti a.o. Art. 1
! CJEU 10 Apr. 2012, C-83/12 Vo Art. 1
See further: & 3.3
ECHR Detention - Collective Expulsion
European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols
Art. 5 Detention
Prot. 4 Art. 4 Collective Expulsion
* ETS 005 impl. date 31 Aug. 1954
ECtHR Judgments
! ECtHR 23 July 2013, 55352/12 Aden Ahmed Art. 3+5
! ECtHR 25 June 2019, 10112/16 Al Husin Art. 5
! ECtHR 25 Apr. 2019, 62824/16 V.M. Art. 5
! ECtHR 6 Nov. 2018, 52548/15 K.G. Art. 5
! ECtHR 4 Apr. 2017, 23707/15 Muzamba Oyaw Art. 5 - inadmissable
! ECtHR 4 Apr. 2017, 39061/11 Thimothawes Art. 5
! ECtHR 6 Oct. 2016, 3342/11 Richmond Yaw Art. 5
! ECtHR 13 June 2013, 53709/11 AF. Art. 5
! ECtHR 23 Oct. 2012, 13058/11 Abdelhakim Art. 5
! ECtHR 23 Oct. 2012, 13457/11 Ali Said Art. 5
! ECtHR 25 Sep. 2012, 50520/09 Ahmade Art. 5
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Directive
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ECtHR 31 July 2012, 14902/10 Mahmundi Art. 5
ECtHR 21 Feb. 2012, 27765/09 Hirsi Prot. 4 Art. 4
ECtHR 20 Sep. 2011, 10816/10 Lokpo & TourZ Art. 5

See further: o 3.3

Irregular Migration: Proposed Measures

Amending Return Directive

*

COM (2018) 634, 12 Sep 2018
Council agreed position in June 2019; no EP position yet

Irregular Migration: Jurisprudence case law sorted in alphabetical orc

3.3.1 CJEU Judgments on Irregular Migration

CJEU 18 Dec. 2014, C-562/ Abdida ECLI:EU:C:2014:245
AG 4 Sep. 201 ECLIEEU:C:2014:216
interpr. of Dir. 2008/11! Return Directive Art. 5+13

ref. from Cour du Travail de Bruxelles, Belgium, 31 Oct. 2013

Althoughthe Belgiumcourt had askeda preliminary ruling on the interpretationof the Qualification Dir., the CJEUre-
interpreted the question of an issue of Art. 5 and 13 of the Returns Directive.

Thesearticles are to be interpretedas precludingnational legislationwhich: (1) doesnot endowwith suspensiveffect
an appealagainsta decisionordering a third countrynational sufferingfrom a seriousillnessto leavethe territory of a
MemberState ,wherethe enforcemenof that decisionmay exposethat third countrynational to a seriousrisk of grave
andirreversibledeteriorationin his stateof health,and (2) doesnot makeprovision,in sofar as possible for the basic
needsof sucha third country national to be met, in order to ensurethat that personmay in fact avail himself of
emergencyhealth care and essentialtreatmentof illness during the period in which that MemberStateis required to
postpone removal of the third country national following the lodging of the appeal.

CJEU 6 Dec. 2011, C-329/ Achughbabian ECLI:EU:C:2011:80
AG 26 Oct. 201. ECLI:EU:C:2011:69
interpr. of Dir. 2008/11! Return Directive

ref. from Court dOAppel de Paris, France, 29 June 2011

The directive precludesnational legislation permitting the imprisonmentof an illegally stayingthird-country national
who hasnot (yet) beensubjectto the coercivemeasuregrovidedfor in the directiveand hasnot, if detainedwith a view
to be returned, reachedthe expiry of the maximumduration of that detention.The directive doesnot precludepenal
sanctions being imposed after full application of the return procedure.

CJEU 7 June 2016, C-47/ Affum ECLI:EU:C:2016:40
AG 2 Feb. 201 ECLI:EU:C:2016:6:
interpr. of Dir. 2008/11! Return Directive Art. 2(1)+3(2)

ref. from Cour de Cassation , France, 6 Feb. 2015

Art. 2(1) and 3(2) mustbe interpretedas meaningthat a TCNis stayingillegally on the territory of a MS and therefore
falls within the scopeof that directive when,without fulfilling the conditionsfor entry, stay or residencehe passesn
transit throughthat MS as a passengeon a busfrom anotherMS forming part of the Schengerarea and boundfor a
third MS outsidethat area. Also, the Directive mustbe interpretedas precludinglegislation of a MS which permitsa
TCNin respectof whomthe return procedureestablishedy the directive hasnot yet beencompletedo be imprisonec
merelyon accountof illegal entry acrossan internal border, resultingin anillegal stay. Thatinterpretationalso applies
wherethe national concernedmay be takenback by anotherMS pursuantto an agreemenbr arrangementwithin the
meaning of Art. 6(3).

CJEU 19 Mar. 2019, C-444/. Arib ECLI:EU:C:2019:22
AG 17 Oct. 201 ECLI:EU:C:2018:83
interpr. of Dir. 2008/11! Return Directive Art. 2(2)(a)

ref. from Cour de Cassation , France, 21 July 2017

Article 2(2)(a) of Dir. 2008/115read in conjunctionwith Art. 32 of Regulation2016/399(Borders Code), must be
interpretedas not applying to the situation of an illegally stayingthird-country national who was apprehendedn the
immediatevicinity of an internal border of a Member State,evenwherethat Member Statehas reintroducedborder
control at that border, pursuantto Article 25 of the regulation,on accountof a seriousthreatto public policy or internal
security in that Member State.

CJEU 30 May 2013, C-534/ Arslan ECLI:EU:C:2013:34
AG 31 Jan. 201 ECLI:EU:C:2013:5:
interpr. of Dir. 2008/11! Return Directive Art. 2(1)

ref. from Nejwy! ' sprivn’ soud, Czech, 20 Oct. 2011
TheReturnDirective doesnot apply during the period from the makingof the (asylum)applicationto the adoptionof the
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decisionat first instanceon that applicationor, asthe casemaybe, until the outcomeof any action broughtagainstthat
decision is known.

! CJEU 17 July 2014, C-473/. Bero & Bouzalmate ECLI:EU:C:2014:209
AG 30 Apr. 201« ECLI:EU:C:2014:29
* interpr. of Dir. 2008/11! Return Directive Art. 16(1)

ref. from Bundesgerichtshof, Germany, 3 Sep. 2013

* joined case with C-514/13

* Asarule, a MSis requiredto detainillegally stayingTCNsfor the purposeof removalin a specialisedietentionfacility
of that Stateevenif the MS hasa federalstructureand the federatedstatecompetento decideuponand carry out suck
detention under national law does not have such a detention facility.

! CJEU 11 Dec. 2014, C-249/ Boudjlida ECLIEU:C:2014:243
AG 25 June 201 ECLI:EU:C:2014:203
* interpr. of Dir. 2008/11! Return Directive Art. 6

ref. from Tribunal administratif de Pau, France, 6 May 2013

* Theright to be heardin all proceedinggin particular, Art 6), mustbeinterpretedas extendingo theright of anillegally
stayingthird-country national to expresspeforethe adoptionof a return decisionconcerninghim, his point of view on
the legality of his stay, on the possibleapplication of Art 5 and 6(2) to (5) and on the detailedarrangementdor his

return.
! CJEU 1 Oct. 2015, C-290/ Celaj ECLI:EU:C:2015:64
AG 28 Apr. 201! ECLI:EU:C:2015:28
* interpr. of Dir. 2008/11! Return Directive

ref. from Tribunale di Firenze, Italy, 12 June 2014

* TheDirective mustbe interpretedasnot, in principle, precludinglegislationof a MSwhich providesfor theimpositionof
a prison sentencen an illegally stayingthird-countrynationalwho, after havingbeenreturnedto his countryof origin
in the contextof an earlier return procedure unlawfully re-entersthe territory of that Statein breachof an entryban, at
least in cases of re-entry in breach of an entry ban.

! CJEU 28 Apr. 2011, C-61/11 (PP El Dridi ECLI:EU:C:2011:26
AG 28 Apr. 201: ECLI:EU:C:2011:20
* interpr. of Dir. 2008/11! Return Directive Art. 15+16

ref. from Corte D'Appello Di Trento, Italy, 10 Feb. 2011

* TheReturnDirective precludeshat a MemberStatehaslegislationwhich providesfor a sentencef imprisonmento be
imposedon an illegally stayingTCN on the solegroundthat he remains,without valid grounds,on the territory of that
State, contrary to an order to leave that territory within a given period.

1 CJEU 19 Sep. 2013, C-297/ Filev & Osmani ECLI:EU:C:2013:56

* interpr. of Dir. 2008/11! Return Directive Art. 2(2)(b)+11
ref. from Amtsgericht Laufen, Germany, 18 June 2012

* Directive mustbe interpretedas precludinga MS from providing that an expulsionor removalorder which predatesby
five yearsor morethe period betweenthe date on which that directive shouldhavebeenimplementedand the date on
whichit wasimplementedmaysubsequentlpe usedas a basisfor criminal proceedingswherethat order wasbasedon
a criminal law sanction(within the meaningof Article 2(2)(b)) and wherethat MS exercisedhe discretionprovidedfor
under that provision.

! CJEU 10 Sep. 2013, C-383/13 (P! G.&R. ECLI:EU:C:2013:53
AG 23 Aug. 201 ECLI:EU:C:2013:55
* interpr. of Dir. 2008/11! Return Directive Art. 15(2)+6
ref. from Raad van State, NL, 5 July 2013
* If the extensionof a detentionmeasurehas beendecidedin an administrativeprocedurein breachof the right to be

heard, the national court responsiblefor assessinghe lawfulnessof that extensiordecisionmay order the lifting of the
detentionmeasureonly if it considers,in the light of all of the factual and legal circumstance®f eachcase,that the
infringementat issueactually deprivedthe party relying thereonof the possibility of arguing his defencebetter,to the
extent that the outcome of that administrative procedure could have been different.

! CJEU 19 June 2018, C-181, Gnandi ECLI:EU:C:2018:46
AG 22 Feb. 201 ECLI:EU:C:2018:9!
* interpr. of Dir. 2008/11! Return Directive Art. 5

ref. from Conseil dOEtat, Belgium, 31 Mar. 2016

* MemberStatesare entitledto adopta return decisionas soonas an applicationfor international protectionis rejected
provided that the return procedure is suspended pending the outcome of an appeal against that rejection.
MemberStatesare requiredto providean effectiveremedyagainstthe decisionrejectingthe applicationfor international
protection,in accordancewith the principle of equality of arms, which means,n particular, that all the effectsof the
return decisionmustbe suspendediuring the period prescribedfor lodging suchan appealand, if suchan appealis
lodged, until resolution of the appeal.

! CJEU 8 May 2018, C-82/: K.A. a.o. ECLI:EU:C:2018:30
AG 26 Oct. 201 ECLI:EU:C:2017:82
* interpr. of Dir. 2008/11! Return Directive Art. 5+11+13

ref. from Raad voor Vreemdelingenbetwistingen, Belgium, 12 Feb. 2016

* Art. 5 and 11 mustbe interpretedas not precludinga practiceof a MS that consistsn not examiningan applicationfor
residencdor the purposesf family reunification,submittedon its territory by a TCN family memberof a Union citizen
whois a national of that MS and who hasneverexercisechis or her right to freedomof movementsolelyon the ground
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that that TCN is the subject of a ban on entering the territory of that Member State.

Art. 5 mustbe interpretedas precludinga national practice pursuantto which a return decisionis adoptedwith respec
to a TCN,who haspreviouslybeenthe subjectof a return decision,accompaniedy an entry banthat remainsin force,
withoutany accountbeingtakenof the detailsof his or her family life, andin particular the interestsof a minor child of
that TCN, referredto in an applicationfor residencefor the purposeof family reunificationsubmittecafter the adoptior
of such an entry ban, unless such details could have been provided earlier by the person concerned.

CJEU 30 Nov. 2009, C-357/09 (PF Kadzoev ECLI:EU:C:2009:74
AG 10 Nov. 200! ECLI:EU:C:2009:69
interpr. of Dir. 2008/11! Return Directive Art. 15(4), (5) + (6)

ref. from Administrativen sad Sofia-grad, Bulgaria, 7 Sep. 2009

The maximumduration of detentionmustinclude a period of detentioncompletedin connectionwith a remova
procedurecommencedeforethe rules in the directive becomeapplicable.Only a real prospectthat removalcan be
carried out successfullyhavingregard to the periodslaid downin Article 15(5) and (6), correspondgo a reasonable
prospecif removal,andthat that reasonableprospectdoesnot existwhereit appearsunlikelythat the personconcernes
will be admitted to a third country, having regard to those periods.

CJEU 5 June 2014, C-146/14 (PF Mahdli ECLI:EU:C:2014:132
AG 14 May 201. ECLI:EU:C:2014:193
interpr. of Dir. 2008/11! Return Directive Art. 15

ref. from Administrativen sad Sofia-grad, Bulgaria, 28 Mar. 2014

Any decisionadoptedby a competentuthority, on expiry of the maximumperiod allowedfor the initial detentionof a
TCN, on the further courseto take concerningthe detentionmustbe in the form of a written measurethat includesthe
reasonsin fact and in law for that decision.The Dir. precludesthat an initial six-monthperiod of detentionmay be
extended solely because the third-country national concerned has no identity documents.

CJEU 21 Mar. 2013, C-522/. Mbaye ECLI:EU:C:2013:19
interpr. of Dir. 2008/11! Return Directive Art. 2(2)(b)+7(4)

ref. from Ufficio del Giudice di Pace Lecce, Italy, 22 Sep. 2011

Third-countrynationalsprosecutedor or convictedof the offenceof illegal residenceprovidedfor in the legislationof a
Member Statecannot,on accountsolely of that offenceof illegal residence be excludedfrom the scopeof Directive
2008/115.

Directive 2008/115doesnot precludelegislation of a MemberStatepenalisingthe illegal residenceof third-country
nationalsby a fine which maybe replacedby expulsion.However,it is only possibleto haverecourseto that option to
replacethefine wherethe situationof the personconcernedcorrespondgo oneof thosereferredto in Article 7(4) of that
directive.

CJEU 5 Nov. 2014, C-166/: Mukarubega ECLI:EU:C:2014:233
AG 25 June 201 ECLI:EU:C:2014:203
interpr. of Dir. 2008/11! Return Directive Art. 3+7

ref. from Tribunal Administratif de Melun, France, 3 Apr. 2013

A national authority is not precludedfrom failing to heara TCN specificallyon the subjectof a return decisionwhere
after that authority has determinedthat the TCN is stayingillegally in the national territory on the conclusionof a
procedurewhich fully respectedhat personOgght to be heard, it is contemplatinghe adoptionof sucha decisionin
respect of that person, whether or not that return decision is the result of refusal of a residence permit.

CJEU 3 Sep. 2015, C-456/ Orrego Arias ECLI:EU:C:2015:55
interpr. of Dir. 2001/4 Expulsion Decisions Art. 3(1)(a) - inadmissable

ref. from Tribunal Superior de Justicia of Castilla La Mancha , Spain, 2 Oct. 2014

This caseconcernsthe exactmeaningof the term Qoffencpunishableby a penaltyinvolving deprivationof liberty of at
least one yearOset out in Art 3(1)(a). However, the questionwas incorrectly formulated. Consequentlythe Court
ordered that the case was inadmissable.

CJEU 26 July 2017, C-225/ Ouhrami ECLI:EU:C:2017:59
AG 18 May 201 ECLI:EU:C:2017:39
interpr. of Dir. 2008/11! Return Directive Art. 11(2)

ref. from Hoge Raad, NL, 22 Apr. 2016

Article 11(2) mustbe interpretedas meaningthat the starting point of the duration of an entry ban, asreferredto in that
provision,whichin principle maynot exceedive years,mustbe calculatedfrom the dateon which the personconcernet
actually left the territory of the Member States.

CJEU 25 May 2016, C-218/ Paoletti a.o. ECLI:EU:C:2016:74
AG 26 May 201 ECLI:EU:C:2016:37
interpr. of Dir. 2002/9 Unauthorized Entry Art. 1

ref. from Tribunale ordinario di Campobasso, Italy, 11 May 2015

Article 6 TEU and Article 49 of the Charter of FundamentalRights of the EuropeanUnion mustbe interpretedas
meaningthat the accessionof a Stateto the EuropeanUnion doesnot preclude another Member Stateimposinga
criminal penaltyon personswho committed beforethe accessionthe offenceof facilitation of illegal immigration for
nationals of the first State.

CJEU 14 Sep. 2017, C-184/ Petrea ECLI:EU:C:2017:68
AG 27 Apr. 201° ECLI:EU:C:2017:32.
interpr. of Dir. 2008/11! Return Directive Art. 6(1)

ref. from Dioikitiko Protodikeio Thessalonikis, Greece, 1 Apr. 2016
TheReturnDirective doesnot precludea decisionto return a EU citizenfrom beingadoptedby the sameauthoritiesand
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accordingto the sameprocedureas a decisionto return a third-countrynational stayingillegally referredto in Article 6
(1), providedthat the transpositionrmeasure®f Directive 2004/38(CitizensDirective) which are morefavourableto that
EU citizen are applied.

CJEU 17 July 2014, C-474/ Pham ECLI:EU:C:2014:209
AG 30 Apr. 201« ECLI:EU:C:2014:33
interpr. of Dir. 2008/11! Return Directive Art. 16(1)

ref. from Bundesgerichtshof, Germany, 3 Sep. 2013
The Dir. doesnot permita MS to detaina TCN for the purposeof removalin prison accommodatioriogetherwith
ordinary prisoners even if the TCN consents thereto.

CJEU 6 Dec. 2012, C-430/ Sagor ECLI:EU:C:2012:77
interpr. of Dir. 2008/11! Return Directive Art. 2+15+16

ref. from Tribunale di Adria, Italy, 18 Aug. 2011

An illegal stay by a TCN in a MS:

(1) can be penalised by means of a fine, which may be replaced by an expulsion order;

(2) can not be penalisedby meansof a homedetentionorder unlessthat order is terminatedas soonas the physica
transportation of the TCN out of that MS is possible.

CJEU 10 Apr. 2012, C-83/: Vo ECLI:EU:C:2012:20
AG 26 Mar. 201! ECLI:EU:C:2012:17
interpr. of Dir. 2002/9 Unauthorized Entry Art. 1

ref. from Bundesgerichtshof, Germany, 17 Feb. 2012

TheVisaCodeis to beinterpretedas meaningthat is doesnot precludenational provisionsunderwhich assistingillegal
immigration constitutesan offencesubjectto criminal penaltiesin caseswhere the personssmuggled third- country
nationals, hold visaswhich they obtainedfraudulently by deceivingthe competentauthorities of the Member State of
issue as to the true purpose of their journey, without prior annulment of those visas.

CJEU 11 June 2020, C-448, W.T. ECLI:EU:C:2020:46
interpr. of Dir. 2001/4 Expulsion Decisions in full

ref. from Tribunal Superior de Justicia de Castilla-La Mancha, Spain, 12 June 2019

Art. 12 of Dir. 2003/109mustbe interpretedas precludinglegislationof a MSwhich, asinterpretedby national case-law
with referenceto Council Directive 2001/40,providesfor the expulsionof any third-country nationalwho holdsa long-
term residencepermit who has committeda criminal offencepunishableby a custodialsentenceof at leastone year,
without it being necessaryto examinewhetherthe third country national representsa genuineand sufficiently serious
threatto public order or public securityor to takeinto accountthe duration of residencean theterritory of that Membel
State the ageof the personconcernedthe consequencesf expulsionfor the personconcernedand family membersand
the links with the country of residence or the absence of links with the country of origin.

CJEU 26 Sep. 2018, C-175/ X. ECLI:EU:C:2018:77
AG 24 Jan. 201 ECLI:EU:C:2018:3
interpr. of Dir. 2008/11! Return Directive Art. 13

ref. from Raad van State, NL, 6 Apr. 2017

joined case with C-180/17

An appealagainsta judgmentdeliveredat first instanceupholdinga decisionrejectingan applicationfor international
protectionand imposingan obligationto return, doesnot conferon that remedyautomaticsuspensorgffectevenin the
case where the person concerned invokes a serious risk of infringement of the principle of non-refoulement.

CJEU 23 Apr. 2015, C-38/: Zaizoune ECLI:EU:C:2015:26
interpr. of Dir. 2008/11! Return Directive Art. 4(2)+6(1)

ref. from Tribunal Superior de Justicia del Pais Vasco, Spain, 27 Jan. 2014

Articles 6(1) and 8(1), read in conjunctionwith Article 4(2) and 4(3), mustbe interpretedas precludinglegislationof a
MS, which provides,in the eventof TCNsillegally stayingin the territory of that Member State,dependingon the
circumstances, for either a fine or removal, since the two measures are mutually exclusive.

CJEU 11 June 2015, C-554, Zh. & O. ECLI:EU:C:2015:37
AG 12 Feb. 201 ECLI:EU:C:2015:9
interpr. of Dir. 2008/11! Return Directive Art. 7(4)

ref. from Raad van State, NL, 28 Oct. 2013

(1) Art. 7(4) mustbe interpretedas precluding a national practice wherebya third-country national, who is staying
illegally within the territory of a MemberState,is deemedo posea risk to public policy within the meaningof that
provisionon the solegroundthat that nationalis suspectedor hasbeencriminally convicted,of an act punishableas a
criminal offence under national law.

(2) Art. 7(4) mustbe interpretedto the effectthat, in the caseof a TCNwhoiis stayingillegally within the territory of a
MS and is suspectedor hasbeencriminally convicted,of an act punishableas a criminal offenceunder national law,
other factors,suchasthe nature and seriousnessf that act, the time which haselapsedsinceit wascommittedand the
fact that that national was in the processof leaving the territory of that MS when he was detainedby the national
authorities,may be relevantin the assessmerdf whetherhe posesa risk to public policy within the meaningof that
provision.Any matterwhichrelatesto thereliability of the suspicionthat the third-countrynational concerneccommittec
the alleged criminal offence, as the case may be, is also relevant to that assessment.

(3) Art. 7(4) mustbe interpretedas meaningthat it is not necessaryin order to makeuseof the option offeredby that
provision to refrain from granting a period for voluntary departurewhenthe TCN posesa risk to public policy, to
conducta freshexaminationof the matterswhich havealreadybeenexaminedn order to establishthe existenceof that
risk. Any legislation or practice of a MS on this issue must neverthelesensurethat a case-by-caseassessmernit
conducted of whether the refusal to grant such a period is compatible with that personOs fundamental rights.
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3.3.2 CJEU pending cases on Irregular Migration

CJEU C-112/2 M.A.

interpr. of Dir. 2008/11! Return Directive Art. 5+13

ref. from Conseil dOEtat, Belgium, 28 Feb. 2020

Art. 24 Charter

ShouldArt. 5 of the ReturnDir., which requiresMemberStateswhenimplementinghe directive,to take accountof the
bestinterestsof the child, togetherwith Art. 13 of that directive and Art. 24 and 47 of the Charter, be interpretedas
requiring the bestinterestsof the child, an EU citizen, to be takeninto accountevenif the return decisionis takenwith
regard to the childOs parent alone?

CJEU C-233/1! B.
AG 28 May 202 ECLI:EU:C:2020:39
interpr. of Dir. 2008/11! Return Directive Art. 16(1)

ref. from Cour du Travail de Liege, Belgium, 18 Mar. 2019

Must Articles 5 and 13 read in the light of the judgmentin Abdida (C-562/13),be interpreted as endowingwith
suspensiveffectan appealbroughtagainsta decisionordering a third-country national sufferingfrom a seriousiliness
to leavethe territory of a MemberState,in the casewherethe appellantclaimsthat the enforcemenof that decisionis
liable to expose him to a serious risk of grave and irreversible deterioration in his state of health?

CJEU C-808/1: Com. v. Hungary
AG 25 June 202
interpr. of Dir. 2008/11! Return Directive Art. 5+6+12+13

ref. from European Commission, EU, 21 Dec. 2018
Whether Hungary has failed to fulfil its obligations under the Return Directive and the Charter.

CJEU C-806/1! J.Z.
AG 23 Apr. 202( ECLI:EU:C:2020:30
interpr. of Dir. 2008/11! Return Directive Art. 11(2)

ref. from Hoge Raad, NL, 23 Nov. 2018
Follow up onthe Ouhramicase(C-225/16)of 26 July 2017 on the consequencesf an entry banif the alien hasnot (yet)
left the territory of the MS.

CJEU C-402/1! L.M.
AG 4 Mar. 202( ECLI:EU:C:2020:15
interpr. of Dir. 2008/11! Return Directive Art. 5+13

ref. from Cour du Travail de Liege, Belgium, 24 May 2019

Doespoint 1 of the first subparagraptof Art. 57(2) of the Organic Law of 8 July 19760on public social welfare centres
infringe Arts. 5 and 13 of the ReturnDirectivereadin thelight of Arts. 19(2) and 47 of the Charter,and Art. 14(1)(b)of
the ReturnDirective and Arts. 7 and (21) of the Charter asinterpretedby the CJEU (in the Abdidajudgmentof 18 Dec.
2014, Case C-562/13):

first, in so far as it resultsin deprivinga TCN, stayingillegally on the territory of a MS, of provision,in so far as
possiblefor his basic needspendingresolutionof the action for suspensiorand annulmentthat he hasbroughtin his
ownnameastherepresentativef his child, whowasat that time a minor, againsta decisionorderingthemto leavethe
territory of a MS;

where,secondpn the onehand,that child whohasnow comeof agesuffersfrom a seriousillnessandthe enforcemenof
that decisionmayexposehat child to a seriousrisk of graveandirreversibledeteriorationin her stateof healthand, on
the other, the presenceof that parentalongsidehis daughterwho hasnow comeof ageis consideredo beimperativeby
the medicalprofessionalgiventhat sheis particularly vulnerableas a result of her stateof health (recurrentsicklecell
crises and the need for surgery in order to prevent paralysis)?

CJEU C-673/1: M.
interpr. of Dir. 2008/11! Return Directive Art. 3+6+15

ref. from Raad van State, NL, 4 Sep. 2019

Is the Return Directive applicable in cases of removal of a TCN with international protection in another MS to th

CJEU C-568/1! M.O.

interpr. of Dir. 2008/11! Return Directive

ref. from Tribunal Superior de Justicia of Castilla La Mancha , Spain,

On the issuewhetherSpanishlegislation, which penalisesillegal stay,is compatiblewith the ReturnDirective and in
particular with the interpretation of the CJEU in Zaizoune (C-38/14).

CJEU C-441/1: T.Q.
interpr. of Dir. 2008/11! Return Directive Art. 6+8+10
ref. from Rechtbank Den Haag (zp) Den Bosch, NL, 12 June 2019

On the enforcement of return decisions and unaccompanied minors.

CJEU C-18/1! W.M.
AG 27 Feb. 202 ECLI:EU:C:2020:13
interpr. of Dir. 2008/11! Return Directive Art. 16(1)

ref. from Bundesgerichtshof, Germany, 11 Jan. 2019
Does Article 16(1) preclude national provisions under which custodyawaiting deportation may be enforcedin an
ordinary custodial institution if the foreign national posesa significant threat to the life and limb of othersor to
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significantinternal securityinterests,in which casethe detaineeawaiting deportationis accommodatedeparatelyfrom
prisoners serving criminal sentences?

CJEU C-546/1 Westerwaldkreis
interpr. of Dir. 2008/11! Return Directive Art. 2(2)(b)+3(6)
ref. from Bundesverwaltungsgericht, Germany,

Ontheissuewhetheran entry banfalls within the scopeof the ReturnDirectiveif the reasondor this banare notrelated
to migration. And what is the consequence of lifting a return decision on the legitimacy of the corresponding ent

ECtHR Judgments on Irregular Migration

ECtHR 13 June 2013, 53709, A.F.v. GRE ECLI:CE:ECHR:2013:0613JUD005370¢
violation of ECHR:Art. 5

An Iranian enteringGreecefrom Turkeyhad initially not beenregisteredas an asylumseekemy the Greekauthorities
which orderedhis return to Turkey.However,the Turkish authoritiesrefusedto readmithim into Turkey,and he was
then detained by the Greek police.

Against the backgroundof reports from Greek and international organisations,having visited the relevant police
detention facilities either during the applicantOgletentionor shortly after his release B including the Europear
Committeefor the Preventionof Torture, the UN SpecialRapporteuron Torture, the GermanNGO ProAsyl and the
GreekNational Human Rights Commissiorb the ECtHR found a violation of art. 3 dueto the seriouslack of space
availableto the applicant,alsotaking the duration of his detentioninto account.It wasthusunnecessarjor the Courtto
examinethe applicantO®ther allegations concerningthe detentionconditions (art 5 ECHR) which the Governmer
disputed.Yet,the Court notedthat the GovernmentGsatementsn this regard werenot in accordancewith the findings
of the abovementioned organisations.

ECtHR 23 Oct. 2012, 13058/ Abdelhakim v. HUN ECLI:CE:ECHR:2012:1023JUD001305¢
violation of ECHR:Art. 5

This caseconcernsunlawful detentionwithout effectivejudicial review, of an asylumseekerduring the examinationof
his asylumapplication. Theapplicantwasa Palestinianwhohad beenstoppedat the Hungarianborder control for using
a forged passport.

ECtHR 25 Sep. 2012, 50520/ Ahmade v. GRE ECLI:CE:ECHR:2012:0925JUD005052(
violation of ECHR:Art. 5

The conditions of detentionof the applicant Afghan asylumseekerin two police stationsin Athenswere found to
constitutedegradingtreatmentin breach of ECHR art. 3 Since Greeklaw did not allow the courts to examinethe
conditionsof detentionin centresfor irregular immigrantsthe applicantdid not havean effectiveremedyin thatregard,
in violation of ECHR art. 13 taken together with art. 3.

The Court found an additional violation of ECHR art. 13 taken togetherwith art. 3, resulting from the structural
deficienciesof the Greekasylumsystemas evidencedy the period during which the applicanthad beenawaiting the
outcomeof his appealagainstthe refusalof asylum,andtherisk that he mightbe deportedbeforehis asylumappealhad
been examined.

ECHR art. 5 para. 4 was violated due to the lack of judicial competenceo review the lawfulnessof the deportatior
constituting the legal basis of detention.

ECtHR 2 Mar. 2017, 59727/, Ahmed v. UK ECLI:CE:ECHR:2017:0302JUD005972
no violation of ECHR:Art. 5(1)

A fifteenyear old Somaliasylumseekergetsa temporaryresidencepermitin The Netherlandsin 1992. After 6 years
(1998)hetravelsto the UK andapplies- again- for asylumbut undera falsename.Theasylumrequests rejectedbut he
is allowedto stay (with family) in the UK in 2004.In 2007 heis sentencedo four and a half months@nprisonmentnd
alsofacedwith a deportationorder in 2008.After the Sufiand EImi judgment(8319/07)the Somaliis releasedon bail in
2011.TheCourt statesthat the periodsof time takenby the Governmento decideon his appealsagainstthe deportatior
orders were reasonable.

ECtHR 25 June 2019, 10112, Al Husin v. BOS ECLI:CE:ECHR:2019:0625JUD001011°
violation of ECHR:Art. 5

The applicant was born in Syria in 1963. He fought as part of a foreign mujahedin

unit on the Bosnianside during the 1992-95war. At somepoint he obtainedcitizenshipof Bosniaand Herzegovinaput
this was revokedin 2007.He was placedin an immigration detentioncentrein October2008 as a threat to national
security.He claimedasylum but this wasdismissednda deportationorder wasissuedin February2011.Theapplicant
lodgeda first applicationto the ECtHR,which foundthat he faceda violation of his rights if he wereto be deportedto
Syria. The authoritiesissueda newdeportationorder in March 2012 and proceededver the following yearsto extenc
his detentionon national securitygrounds.In the meantimethe authoritiestried to find a safethird countryto deport
him to, but many countries in Europe and the Middle East refused to accept him.

In February2016 he wasreleasedsubjectto restrictions,suchas a ban on leaving his area of residenceand havingto
report to the police. The Court concludedthat the groundsfor the applicantOdetentionhad not remainedvalid for the
whole period of his detentionowing to the lack of a realistic prospectof his expulsion.There had thereforebeena
violation of his rights under Article 5(1)(f).

ECtHR 23 Oct. 2012, 13457/ Ali Said v. HUN ECLI:CE:ECHR:2012:1023JUD001345"
violation of ECHR:Art. 5

This caseconcernsunlawful detentionwithout effectivejudicial review, of an asylumseekerduring the examinationof
his asylumapplication. Theapplicantswerelraqi nationalswhoillegally enteredHungary,appliedfor asylumandthen
travelled illegally to the Netherlands from where they were transferred back to Hungary under the Dublin Regul:

Hirsiv. ITA ECLI:CE:ECHR:2012:0221JUD002776%
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ECtHR 21 Feb. 2012, 27765/
violation of ECHR:Prot. 4 Art. 4

The Court concludedthat the decisionof the Italian authoritiesto send TCNs - who were interceptedoutside the
territorial watersof Italy - backto Libya, had exposedhemto therisk of ill-treatmentthere,aswell asto therisk of ill-
treatmentif they were sentback to their countriesof origin (Somaliaand Eritrea). Theyalso had beensubjectedto
collective expulsionprohibited by Art. 4 of Protocol No. 4. The Court also concludedthat they had had no effective
remedy in Italy against the alleged violations.

ECtHR 6 Nov. 2018, 52548/ K.G. v. BEL ECLI:CE:ECHR:2018:1106JUD005254¢
no violation of ECHR:Art. 5

Theapplicant,a Sri Lankannational,arrived in Belgiumin October2009.He lodgedeightasylumapplications,alleging
that he had beensubjectedo torture in Sri Lankabecauséhe belongedo the Tamil minority. His requestsvererejectec
and hewasissuedwith a numberof ordersto leaveBelgiumbut did not comply.In January2011hewassentencedo 18
months@nprisonmentfor the offenceof indecentassaultcommittedwith violenceor threatsagainsta minor under16.
In October 2014 he was notified that he was bannedfrom entering Belgium for six years on the ground that he
constituteda seriousthreat to public order. The decisionof the Aliens Office referred, amongother points, to his
conviction,to policereportsshowingthat he had committedhe offencef assault,shop-lifting,and contactwith minors,
and also to the orders to leave Belgium with which he had not complied. He was then placed in a detention cen
The Court stressedhat the casehad involvedimportantconsiderationsoncerningthe clarification of therisks actually
facing the applicantin Sri Lanka, the protectionof public safetyin view of the seriousoffencesof which he had beer
accusedand therisk of a repeatoffence,and also the applicantOsnentalhealth. The interestsof the applicantand the
public interestin the proper administrationof justice had justified careful scrutiny by the authoritiesof all the relevant
aspectsand evidenceand in particular the examinationpy bodiesthat affordedsafeguardsagainstarbitrariness,of the
evidenceregarding the threat to national securityand the applicantOsealth. The Court thereforeconsideredthat the
lengthof time for which the applicanthad beenat the GovernmentCiisposalb approximatelyl 3 monthsb could not be
regarded as excessive.

ECtHR 20 Sep. 2011, 10816/ Lokpo & TourZ v. HUN ECLI:CE:ECHR:2011:0920JUD001081¢
violation of ECHR:Art. 5

The applicantsenteredHungary illegally. After their arrest and during subsequentietentionthey applied for asylum
They were kept however in detention.

The Court ruled that Article 5 & 1 (right to liberty and security) was violated, stating that the absenceof elaborate
reasoning for an applicantOs deprivation of liberty renders that measure incompatible with the requirement of le

ECtHR 31 July 2012, 14902/ Mahmundi v. GRE ECLI:CE:ECHR:2012:0731JUD001490:
violation of ECHR:Art. 5

Theconditionsof detentionof the applicantsb Afghannationals,subsequentlgeekingasylumin Norway,who had beer
detainedin the Paganidetentioncentreuponbeingrescuedrom a sinkingboatby the maritimepolice Dwereheldto be
in violation of ECHR art. 3. In the specific circumstance®f this casethe treatmentduring 18 daysof detentionwas
considerednot only degrading,but also inhuman,mainly due to the fact that the applicants@hildren had also beer
detained,someof them separatedfrom their parents.In addition, a femaleapplicant had beenin the final stagesof
pregnancyand had receivedinsufficientmedicalassistanceand no information aboutthe place of her giving birth and
what would happen to her and her child.

ECHR art. 13, takentogetherwith art. 3, had beenviolated by the impossibilityfor the applicantsto take any action
before the courts to complain of their conditions of detention.

ECHRart. 5 para. 4 wasviolateddueto the lack of judicial competenc¢o reviewthe lawfulnessof the deportationthat
constitutes the legal basis for detention.

ECtHR 4 Apr. 2017, 23707/ Muzamba Oyaw v. BEL ECLI:CE:ECHR:2017:0404JUD0023707
no violation of ECHR:Art. 5 - inadmissable

The applicantis a Congolesenational who is in administrativedetentionawaiting his deportationwhile his (Belgian)
partneris pregnant.The ECtHR found his complaintunder Article 5 & 1 manifestlyill-founded sincehis detentionwas
justified for the purposeof deportation,the domesticcourtshad adequatelyassessethe necessityof the detentionand
its duration (less than three months) had not been excessive.

ECtHR 6 Oct. 2016, 3342/ Richmond Yaw v. ITA ECLI:CE:ECHR:2016:1006JUD000334:
violation of ECHR:Art. 5

The case concernsthe placementin detentionof four Ghanaian nationals pending their removal from ltaly. The
applicantsarrived in Italy in June2008after fleeinginter-religiousclashesn Ghana.On 20 Novembe2008deportatior
orderswereissuedwith a viewto their removal.Thisorder for detentionwasupheldon 24 Novembe2008by the justice
of the peaceand extendedon 17 Decembe008,by 30 dayswithoutthe applicantsor their lawyerbeinginformed.They
werereleasedon 14 January2009 and the deportationorder waswithdrawnin June2010.In June2010the Court of
Cassationdeclaredthe detentionorder of 17 December2008 null and void on the ground that it had beenadoptec
without a hearing and in the absence of the applicants and their lawyer.

Their subsequent claims for compensation for the damage were dismissed by the Rome District Court.

ECtHR 4 Apr. 2017, 39061/] Thimothawes v. BEL ECLI:CE:ECHR:2017:0404JUD003906
no violation of ECHR:Art. 5

Thecaseconcernedan Egyptianasylum-seekewho was detainedin Belgiumawaiting his deportationafter his asylurr
requestwasrejected.After a maximumadministrativedetentionperiod of 5 monthshe wasreleased With this (majority)
judgmentthe Court acquitsthe Belgian Stateof the chargeof havingbreachedthe right to liberty underarticle 5(1) by
systematically detaining asylum seekers at its external border at the national airport.

ECtHR 25 Apr. 2019, 62824/ V.M. v. UK ECLI:CE:ECHR:2019:0425JUD006282¢
violation of ECHR:Art. 5
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* see also: ECtHR 1 Sep 2016, 49734/12, V.M. v. UK

* Theapplicantclaimsto haveenteredthe UK illegally in 2003.0n offencesf crueltytowardsher son,sheis sentencedo
twelve monthsimprisonmentand the recommendationio be deported.After the end of her criminal sentenceshe was
detainedunderimmigrationpowerswith the intentionto deporther. Shefirst complainedwith the ECtHRin 2012about
her detention(of 34 months)andthe ECtHRfound(in 2016)a violation of Art. 5(1) in thelight of the authorities@elay
in consideringthe applicantOgurther representationsn the contextof her claim for asylum.In the end sheis not
deported but released.

This procedureis her secondcomplaintwith the ECtHR and concernsthe latter part of her detentionunder different
litigation proceedingswhich had not yet endedduring the first judgmentof the Court. The applicantcomplainedunder
Article 5 of the Conventionthat her detentionhad beenarbitrary as the authoritieshad failed to act with appropriate
OduediligenceO Although six reviewsof the applicantOsletentionwere written by the applicantOcaseworkehd
severalreportsby doctorssupportingan immediaterelease theserequestsverefiled as OyetanotherpsychiatricreportC
which wer treated as a further request to revoke the deportation order.

The Court rules that the applicantwas unlawfully detaineddueto the deficienciesn her detentionreviews;the needto
redressthat unlawfulnesswas not lesseneecausehe Statedid not makeappropriate arrangementsor her release
during that period.
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4 External Treaties

4.1 External Treaties: Association Agreements

EEC-Turkey Association Agreement
*  0J 1964 217/3687
* into force 23 Dec. 1963

EEC-Turkey Association Agreement Additional Protocol
* 0J 1972 L 293
* into force 1 Jan. 1973

EEC-Turkey Association Agreement Decision 2/76

case law sorted in chronological orc

*  Dec. 2/76 of 20 December 1976 on the implementation of Article 12 of the Ankara Agreement

EEC-Turkey Association Agreement Decision 1/80
* Dec. 1/80 of 19 Sept. 1980 on the Development of the Association

CJEU judgments
! CJEU 3O0ct. 2019, C-70/18 AB. &P.
! CJEU 10July 2019, C-89/18 A.
! CJEU 7 Aug. 2018, C-123/17 YS$n
! CJEU 29 Mar. 2017, C-652/15 Tekdemir
! CJEU 21 Dec. 2016, C-508/15 Ucar a.o.
! CJEU 11 Sep. 2014, C-91/13 Essent
! CJEU 7 Nov. 2013, C-225/12 Demir
! CJEU 8 Nov. 2012, C-268/11 GYhlbahce
! CJEU 19 July 2012, C-451/11 DYlger
! CJEU 29 Mar. 2012, C-7/10 Kahveci & Inan
! CJEU 8Dec. 2011, C-371/08 Ziebell ...rnek
! CJEU 15 Nov. 2011, C-256/11 Dereci al
! CJEU 29 Sep. 2011, C-187/10 Unal
! CJEU 16 June 2011, C-484/07 Pehlivan
! CJEU 22 Dec. 2010, C-303/08 Metin Bozkurt
! CJEU 9 Dec. 2010, C-300/09 Toprak & Oguz
! CJEU 29 Apr. 2010, C-92/07 Com. v. NL
! CJEU 4 Feb. 2010, C-14/09 Genc (Hava)
! CJEU 21 Jan. 2010, C-462/08 Bekleyen
! CJEU 17 Sep. 2009, C-242/06 Sahin
! CJEU 18 Dec. 2008, C-337/07 Altun
! CJEU 25 Sep. 2008, C-453/07 Er
! CJEU 24 Jan. 2008, C-294/06 Payir
! CJEU 4 0Oct. 2007, C-349/06 Polat
! CJEU 18 July 2007, C-325/05 Derin
! CJEU 26 Oct. 2006, C-4/05 GYzeli
! CJEU 16 Feb. 2006, C-502/04 Torun
! CJEU 10Jan. 2006, C-230/03 Sedef
! CJEU 7 July 2005, C-373/03 Aydinli
! CJEU 7July 2005, C-383/03 Dogan (ErgYl)
! CJEU 7 July 2005, C-374/03 GYrol
! CJEU 2 June 2005, C-136/03 DSrr & Unal
! CJEU 11 Nov. 2004, C-467/02 Cetinkaya
! CJEU 30 Sep. 2004, C-275/02 Ayaz
! CJEU 16 Sep. 2004, C-465/01 Com. v. Austria
! CJEU 21 Oct. 2003, C-317/01 Abatay & Sahin
! CJEU 8 May 2003, C-171/01 Birlikte
! CJEU 19 Nov. 2002, C-188/00 Kurz (Yuze)
! CJEU 19 Sep. 2000, C-89/00 Bicakci
! CJEU 22 June 2000, C-65/98 EyYp
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! CJEU 16 Mar.
! CJEU 10 Feb.
! CJEU 26 Nov.
! CJEU 19 Nov.
! CJEU 30 Sep.
! CJEU 30 Sep.
! CJEU 5 June
! CJEU 29 May
! CJEU 17 Apr.
! CJEU 23 Jan.
! CJEU 6 June
! CJEU 5 Oct.

! CJEU 16 Dec.
! CJEU 20 Sep.
! CJEU 30 Sep.

See further: ©n 4.4

EEC-Turkey Association Agreement Decision 3/80

2000, C-329/97
2000, C-340/97
1998, C-1/97
1998, C-210/97
1997, C-98/96
1997, C-36/96
1997, C-285/95
1997, C-386/95
1997, C-351/95
1997, C-171/95
1995, C-434/93
1994, C-355/93
1992, C-237/91
1990, C-192/89
1987, C-12/86

Ergat
Nazli
Birden
Akman
Ertanir
GYnaydin
Kol

Eker
Kadiman
Tetik
Ahmet Bozkurt
Eroglu
Kus
Sevince
Demirel

* Dec. 3/80 of 19 Sept. 1980 on Social Security

CJEU judgments
! CJEU 13 Feb.
! CJEU 15 May
! CJEU
! CJEU

See further: 0 4.4

2020, C-258/18
2019, C-677/17

14 Jan. 2015, C-171/13
26 May 2011, C-485/07

Solak
,0ban
Demirci a.o.
Akdas
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Art.
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6(1)+6(3)
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6(1)+6(3)
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6(1)
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Albania
* 0J2005L 124/21 into force 1 May 2006 UK opt in
* into force for TCN: May 2008
Armenia
*  0J2013L 289/13 into force 1 Jan. 2014
Azerbaijan
* 0J 2014 L 128/17 into force 1 Sep. 2014
Belarus
* 0J2020L 181/3
Bosnia and Herzegovina
*  0J 2007 L 334/66 into force 1 Jan. 2008 UK opt in
* into force for TCN: Jan. 2010
Cape Verde
* 0J 2013 L 282/15 into force 1 Dec. 2014
Georgia
* 0J 2011 L 52/47 into force 1 Mar. 2011 UK opt in
4.2 External Treaties: Readmission
Hong Kong
* 0J 2004 L 17/23 into force 1 May 2004 UK optin
Macao
* 0J 2004 L 143/97 into force 1 June 2004 UK opt in
Macedonia
* 0J 2007 L 334/7 into force 1 Jan. 2008 UK optin
* into force for TCN: Jan. 2010
Moldova
* 0J 2007 L 334/149 into force 1 Jan. 2008 UK optin
* into force for TCN: Jan. 2010
Montenegro
*  0J 2007 L 334/26 into force 1 Jan. 2008 UK opt in
* into force for TCN: Jan. 2010
Morocco, Algeria, and China
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* negotiation mandate approved by Council

Pakistan
*  0J 2010 L 287/52 into force 1 Dec. 2010
Russia
* 0J 2007 L 129 into force 1 June 2007 UK optin
* into force for TCN: Jun. 2010
Serbia
*  0J 2007 L 334/46 into force 1 Jan. 2008 UK opt in
* into force for TCN: Jan. 2010
Sri Lanka
* 0OJ 2005 L 124/43 into force 1 May 2005 UK optin
Turkey
* 0J 2014 L 134 into force 1 Oct. 2014
Additional provisions as of 1 June 2016
Ukraine
* 0J 2007 L 332/48 into force 1 Jan. 2008 UK opt in

* into force for TCN: Jan. 2010
Turkey (Statement)
* Not published in OJ - only Press Release

CJEU judgments
! CJEU 27 Feb. 2017, T-192/16 N.F. v. European Council inadm.
See further: 0 4.4

Albania, Bosnia, Montenegro, Macedonia, Serbia: visa

* 0J 2007 L 334 impl. date 1 Jan. 2008
Armenia: visa
* 0J 2013 L 289 into force 1 Jan. 2014

Azerbaijan: visa
* 0J 2013 L 320/7 into force 1 Sep. 2014

New Belarus: visa
* 0J 2020 L 180/3

Brazil: short-stay visa waiver for holders of diplomatic or official passports

*  0J2011L66/1 into force 24 Feb. 2019
Brazil: short-stay visa waiver for holders of ordinary passports

*  0J2012 L 255/3 into force 1 Oct. 2012
Cape Verde: visa

* 0J 2013 L 282/3 into force 1 Dec. 2014
China: Approved Destination Status treaty

* 0J 2004 L 83/12 into force 1 May 2014
Denmark: Dublin Il treaty

* 0J 2006 L 66/38 into force 1 Apr. 2006
Georgia: visa

* 0J 2012 C 169E

Mauritius, Antigua/Barbuda, Barbados, Seychelles, St. Kitts and Nevis and Bahamas: visa abolition
* 0J 2009 L 169 into force 1 May 2009

Moldova: visa
*  0J2013L 168/3 into force 1 July 2013

Morocco: visa
* proposals to negotiate - approved by council Dec. 2013

4.3 External Treaties: Other

Norway and Iceland: Dublin Convention
* 0J 1999 L 176/36 into force 1 Mar. 2001
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*

Protocol into force 1 May 2006

Russia: Visa facilitation

*

Council mandate to renegotiate visa facilitation treaties, April 2011

Switzerland: Free Movement of Persons

* 0J2002L 114 into force 1 June 2002
Switzerland: Implementation of Schengen, Dublin
* 0J 2008 L 83/37 into force 1 Dec. 2008
Ukraine: visa
* 0J 2013 L 168/11 into force 1 July 2013
4.4 External Treaties: Jurisprudence case law sorted in alphabetical orc

4.4.1 CJEU Judgments on EEC-Turkey Association Agreement

CJEU 10 July 2019, C-89/18 A. ECLI:EU:C:2019:580
AG 14 Mar. 2019 ECLL:EU:C:2019:210
interpr. of Dec. 1/80:Art. 13

ref. from Ostre Landsret, Denmark, 8 Feb. 2018

Art. 13 Dec. 1/80, mustbe interpretedas meaningthat a national measurewvhich makesfamily reunification betweera
Turkishworkerlegally residentin the MS concernedand his spouseconditionalupontheir overall attachmento that MS
beinggreaterthan their overall attachmento a third country, constitutesa OnewestrictionOwithin the meaningof that
provision. Such a restriction is unjustified.

CJEU 3 Oct. 2019, C-70/18 AB. &P. ECLI:EU:C:2019:823
AG 2 May 2019 ECLL:EU:C:2019:361
interpr. of Dec. 1/80:Art. 13

ref. from Raad van State, NL, 2 Feb. 2018

Also on Art. 7 Dec. 2/76.

Art. 13 of Dec. No 1/80 must be interpreted as meaningthat a national rule, such as that at issuein the main
proceedingswhich makesthe issuanceof a temporaryresidencepermit to third-country nationals,including Turkish
nationals,conditionaluponthe collection,recordingand retentionof their biometricdatain a centralfiling systendoes
constitutea OnewrestrictionOwithin the meaningof that provision. Sucha restriction is, however,justified by the
objective of preventing and combating identity and document fraud.

CJEU 21 Oct. 2003, C-317/01 Abatay & Sahin ECLI:EU:C:2003:572
AG 13 May 2003 ECLI:EU:C:2003:274
interpr. of Dec. 1/80:Art. 13+41(1)

ref. from Bundessozialgericht, Germany, 13 Aug. 2001

joined case with C-369/01

Art. 41(1) Add. Protocoland Art. 13 Dec. 1/80 havedirect effectand prohibit generallythe introductionof newnational
restrictionson theright of establishmenandthe freedomto provide servicesand freedomof movementor workersfrom
the date of the entry into force in the host MemberStateof the legal measureof which thosearticles are part (scope
standstill obligation).

CJEU 6 June 1995, C-434/93 Ahmet Bozkurt ECLI:EU:C:1995:168
AG 28 Mar. 1995 ECLI:EU:C:1995:86
interpr. of Dec. 1/80:Art. 6(1)

ref. from Raad van State, NL, 4 Nov. 1993

In orderto ascertainwhethera Turkishworkerbelongso the legitimatelabour force of a MemberState for the purpose:
of Art. 6(1) of Dec.1/80it is for the national court to determinewvhetherthe applicant'semploymentelationshipretainec
a sufficientlycloselink with the territory of the MemberState,and, in so doing, to take account,in particular, of the
placewherehe washired, theterritory on whichthe paid employmenis basedand the applicablenationallegislationin
the field of employment and social security law.

Theexistenceof legal employmenin a MemberStatewithin the meaningof Art. 6(1) of Dec. 1/80 can be establishedn
the caseof a Turkish worker who was not required by the national legislation concernedo hold a work permit or a
residencepermitissuedby the authoritiesin the hostStatein order to carry out his work. Thefact that suchemploymer
exists necessarily implies the recognition of a right of residence for the person concerned.

CJEU 26 May 2011, C-485/07 Akdas ECLI:EU:C:2011:346
interpr. of Dec. 3/80:Art. 6(1)

ref. from Centrale Raad van Beroep, NL, 5 Nov. 2007

Supplementso social security can not be withdrawn solely on the ground that the beneficiaryhas movedout of the
Member State.

CJEU 19 Nov. 1998, C-210/97 Akman ECLI:EU:C:1998:555
AG 9 July 1998 ECLI:EU:C:1998:344
interpr. of Dec. 1/80:Art. 7
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ref. from Verwaltungsgericht K§In, Germany, 2 June 1997

A Turkishnationalis entitledto respondto any offer of employmenin the hostMemberStateafter havingcompleteca
courseof vocationaltraining there,and consequentlyo beissuedwith a residencgyermit, whenoneof his parentshasin
the past been legally employed in that State for at least three years.

However,it is notrequiredthat the parentin questionshouldstill work or beresidentin the MemberStatein questionat
the time when his child wishes to gain access to the employment market there.

CJEU 18 Dec. 2008, C-337/ Altun ECLI:EU:C:2008:74
AG 11 Sep. 200 ECLI:EU:C:2008:50
interpr. of Dec. 1/80:Art. 7

ref. from Verwaltungsgericht Stuttgart, Germany, 20 July 2007

Art. 7(1) of Dec.1/80is to beinterpretedas meaningthat the child of a Turkishworker mayenjoyrights arising by virtue
of that provision where,during the three-yearperiod whenthe child was co-habitingwith that worker, the latter was
working for two and a half years before being unemployed for the following six months.

Thefactthata Turkishworkerhasobtainedtheright of residencen a MemberStateand,accordingly,theright of acces:
to thelabour marketof that Stateas a political refugeedoesnot preventa memberof his family from enjoyingtherights
arising under the first paragraph of Art. 7 of Dec. 1/80.

Art. 7(1) of Dec. 1/80 s to be interpretedas meaningthat whena Turkish worker has obtainedthe statusof political
refugeeon the basis of false statementsthe rights that a memberof his family derivesfrom that provision cannotbe
calledinto to questionif the latter, on the dateon which the residencepermitissuedto that workeris withdrawn, fulfils
the conditions laid down therein.

CJEU 30 Sep. 2004, C-275/ Ayaz ECLI:EU:C:2004:57
AG 25 May 200 ECLI:EU:C:2004:31.
interpr. of Dec. 1/80:Art. 7

ref. from Verwaltungsgericht Stuttgart, Germany, 26 July 2002
A stepsorwho is underthe age of 21 yearsor is a dependanbf a Turkishworker duly registeredas belongingto the
labour force of a Member State is a member of the family of that worker.

CJEU 7 July 2005, C-373!! Aydinli ECLI:EU:C:2005:43
interpr. of Dec. 1/80:Art. 6+7

ref. from Verwaltungsgericht Freiburg, Germany, 12 Mar. 2003

A long detention is no justification for loss of residence permit.

CJEU 21 Jan. 2010, C-462/ Bekleyen ECLI:EU:C:2010:3
AG 29 Oct. 200! ECLI:EU:C:2009:68
interpr. of Dec. 1/80:Art. 7(2)

ref. from Oberverwaltungsgericht Berlin-Brandenburg, Germany, 27 Oct. 2008
The child of a Turkishworker has free accessto labour and an independentight to stayin Germany,if this child is
graduated in Germany and its parents have worked at least three years in Germany.

CJEU 19 Sep. 2000, C-89/ Bicakci

interpr. of Dec. 1/80:

ref. from Verwaltungsgericht Berlin, Germany, 8 Mar. 2000

Art 14 does not refer to a preventive expulsion measure.

CJEU 26 Nov. 1998, C-1/¢ Birden ECLI:EU:C:1998:56
AG 28 May 199 ECLI:EU:C:1998:26
interpr. of Dec. 1/80:Art. 6(1)

ref. from Verwaltungsgericht Bremen, Germany, 6 Jan. 1997

In sofar as he hasavailablea job with the sameemployera Turkishnationalin that situationis entitledto demanahe
renewalof his residencgpermitin the hostMS, evenif, pursuantto thelegislationof that MS, the activity pursuedby him
was restricted to a limited group of persons,was intendedto facilitate their integration into working life and was
financed by public funds.

CJEU 8 May 2003, C-171/ Birlikte ECLI:EU:C:2003:26
AG 12 Dec. 200 ECLI:EU:C:2002:75.
interpr. of Dec. 1/80:Art. 10(1)

ref. from Verfassungsgerichtshof, Austria, 19 Apr. 2001
Art 10 precludesthe application of national legislation which excludesTurkishworkersduly registeredas belongingto
the labour force of the host MS from eligibility for election to organisations such as trade unions.

CJEU 11 Nov. 2004, C-467/( Cetinkaya ECLI:EU:C:2004:70
AG 10 June 20C ECLI:EU:C:2004:36
interpr. of Dec. 1/80:Art. 7+14(1)

ref. from Verwaltungsgericht Stuttgart, Germany, 19 Dec. 2002
The meaning of a Ofamily memberO is analogous to its meaning in the Free Movement Regulation.

CJEU 15 May 2019, C-677/. ,oban ECLI:EU:C:2019:40
AG 28 Feb. 201 ECLI:EU:C:2019:15
interpr. of Dec. 3/80:Art. 6(1)

ref. from Centrale Raad van Beroep, NL, 1 Dec. 2017

Thefirst subparagraphof Article 6(1) of Decision3/80 mustbe interpretedas not precludinga national provision,suct
asthat at issuein the main proceedingsyhich withdrawsa supplementarypenefitfrom a Turkish national who returns
to his countryof origin andwhoholds,at the dateof his departurefrom the hostMemberState long-termresidentstatus
within the meaning of Council Directive 2003/109 (on long-term residents).
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! CJEU 29 Apr. 2010, C-92/07 Com. v. NL ECLL:EU:C:2010:228

* interpr. of Dec. 1/80:Art. 10(1)+13
ref. from Commission, EU, 16 Feb. 2007

* The obligation to pay charges in order to obtain or extend a residence permit, which are disproportionate compared to
charges paid by citizens of the Union is in breach with the standstill clauses of Articles 10(1) and 13 of Decision No 1/80
of the Association.

! CJEU 16 Sep. 2004, C-465/01 Com. v. Austria ECLLEU:C:2004:530
* interpr. of Dec. 1/80:Art. 10(1)
ref. from Commission, EU, 4 Dec. 2001
* Austria has failed to fulfil its obligations by denying workers who are nationals of other MS the right to stand for election
for workers’ chambers: art. 10(1) prohibition of all discrimination based on nationality.

! CJEU 7 Nov. 2013, C-225/12 Demir ECLI:EU:C:2013:725
AG 11 July 2013 ECLIL:EU:C:2013:475
* interpr. of Dec. 1/80:Art. 13

ref. from Raad van State, NL, 14 May 2012
* Holding a temporary residence permit, which is valid only pending a final decision on the right of residence, does not fall
within the meaning of ‘legally resident’.

! CJEU 14 Jan. 2015, C-171/13 Demirci a.o. ECLL:EU:C:2015:8
AG 10 July 2014 ECLL:EU:C:2014:2073
* interpr. of Dec. 3/80:Art. 6(1)

ref. from Centrale Raad van Beroep, NL, 8 Apr. 2013

* Art. 6(1) must be interpreted as meaning that nationals of a MS who have been duly registered as belonging to the labour
force of that MS as Turkish workers cannot, on the ground that they have retained Turkish nationality, rely on Article 6 of
Dec. 3/80 to object to a residence requirement provided for by the legislation of that MS in order to receive a special
non-contributory benefit within the meaning of Article 4(2) of Reg. 1408/71 on social security .

! CJEU 30 Sep. 1987, C-12/86 Demirel ECLIL:EU:C:1987:400
AG 19 May 1987 ECLL:EU:C:1987:232
* interpr. of Dec. 1/80:Art. 7+12

ref. from Verwaltungsgericht Stuttgart, Germany, 17 Jan. 1986

* No right to family reunification. Art. 12 EEC-Turkey and Art. 36 of the Additional Protocol, do not constitute rules of
Community law which are directly applicable
in the internal legal order of the Member States.

! CJEU 24 Sep. 2013, C-221/11 Demirkan ECLI:EU:C:2013:583
AG 11 Apr. 2013 ECLI:EU:C:2013:237
* interpr. of Protocol:Art. 41(1)

ref. from Oberverwaltungsgericht Berlin, Germany, 11 May 2011
* The freedom to ‘provide services’ does not encompass the freedom to ‘receive’ services in other EU Member States.

! CJEU 15 Nov. 2011, C-256/11 Dereci al ECLL:EU:C:2011:734
AG 29 Sep. 2011 ECLL:EU:C:2011:626
* interpr. of Dec. 1/80:Art. 13

ref. from Verwaltungsgerichtshof, Austria, 25 May 2011

* EU law does not preclude a Member State from refusing to allow a third country national to reside on its territory, where
that third country national wishes to reside with a member of his family who is a citizen of the Union residing in the
Member State of which he has nationality, who has never exercised his right to freedom of movement, provided that such
refusal does not lead, for the Union citizen concerned, to the denial of the genuine enjoyment of the substance of the
rights conferred by virtue of his status as a citizen of the Union, which is a matter for the referring court to verify.
Art. 41(1) of the Additional Protocol must be interpreted as meaning that the enactment of new legislation more
restrictive that the previous legislation, which, for its part, relaxed earlier legislation concerning the conditions for the
exercise of the freedom of establishment of Turkish nationals at the time of the entry into force of that protocol in the
Member State concerned must be considered to be a 'new restriction’ within the meaning of that provision.

! CJEU 18 July 2007, C-325/05 Derin ECLL:EU:C:2007:442
AG 11 Jan. 2007 ECLI:EU:C:200720
* interpr. of Dec. 1/80:Art. 6, 7 and 14

ref. from Verwaltungsgericht Darmstadt, Germany, 17 Aug. 2005
* There are two different reasons for loss of rights: (a) a serious threat (Art 14(1) of Dec 1/80), or (b) if he leaves the
territory of the MS concerned for a significant length of time without legitimate reason.

! CJEU 7 July 2005, C-383/03 Dogan (ErgYl) ECLI:EU:C:2005:436
* interpr. of Dec. 1/80:Art. 6(1) + (2)

ref. from Verwaltungsgerichtshof, Austria, 4 Sep. 2003
* Return to labour market: no loss due to imprisonment.

! CJEU 10 July 2014, C-138/13 Dogan (Naime) ECLI:EU:C:2014:2066
AG 30 Apr. 2014 ECLIL:EU:C:2014:287
* interpr. of Protocol:Art. 41(1)

ref. from Verwaltungsgericht Berlin, Germany, 19 Mar. 2013
* The language requirement abroad is not in compliance with the standstill clauses of the Association Agreement. Although
the question was also raised whether this requirement is in compliance with the Family Reunification Dir., the Court did
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not answer that question.

CJEU 2 June 2005, C-136/ DSrr & Unal ECLI:EU:C:2005:34
AG 21 Oct. 200- ECLI:EU:C:2004:65
interpr. of Dec. 1/80:Art. 6(1)+14(1)

ref. from Verwaltungsgerichtshof, Austria, 18 Mar. 2003
The procedural guarantees set out in the Dir. on Free Movement also apply to Turkish workers.

CJEU 19 July 2012, C-451/. DYlger ECLI:EU:C:2015:50
AG 7 June 201 ECLI:EU:C:2012:33
interpr. of Dec. 1/80:Art. 7

ref. from Verwaltungsgericht Gie§en, Germany, 1 Sep. 2011
Art. 7 is also applicableto family membersof Turkish nationalswho can rely on the Regulation,who donOhavethe
Turkish nationality themselves, but instead a nationality from a third country.

CJEU 29 May 1997, C-386/! Eker ECLI:EU:C:1997:25
AG 6 Mar. 199 ECLI:EU:C:1997:10
interpr. of Dec. 1/80:Art. 6(1)

ref. from Bundesverwaltungsgericht, Germany, 11 Dec. 1995
On the meaning of Osame employerO.

CJEU 25 Sep. 2008, C-453/ Er ECLI:EU:C:2008:52
interpr. of Dec. 1/80:Art. 7

ref. from Verwaltungsgericht Gie§en, Germany, 4 Oct. 2007

A Turkish national, who was authorisedto enterthe territory of a MemberStateas a child in the contextof a family
reunion,and who hasacquiredtheright to takeup freely any paid employmenof his choiceunderthe secondndentof
Art. 7(1) of Dec. 1/80doesnot losetheright of residencen that State,whichis the corollary of that right of free access
eventhough,at the age of 23, he hasnot beenin paid employmensinceleaving schoolat the age of 16 and hastaker
part in government job-support schemes without, however, completing them.

CJEU 16 Mar. 2000, C-329/' Ergat ECLI:EU:C:2000:13
AG 3 June 199 ECLI:EU:C:1999:27
interpr. of Dec. 1/80:Art. 7

ref. from Bundesverwaltungsgericht, Germany, 22 Sep. 1997
No loss of residence right in case of application for renewal residence permit after expiration date.

CJEU 5 Oct. 1994, C-355/ Eroglu ECLI:EU:C:1994:36
AG 12 July 199: ECLI:EU:C:1994:28
interpr. of Dec. 1/80:Art. 6(1)

ref. from Verwaltungsgericht Karlsruhe, Germany, 26 May 1993

Onthe meaningof OsamemployerOThefirst indentof Art. 6(1) is to be construedas not giving the right to the renewa
of his permitto work for his first employerto a Turkishnationalwhois a universitygraduateand who workedfor more
than oneyear for his first employerand for someten monthsfor anotheremployer having beenissuedwith a two-yeat
conditionalresidenceauthorizationand correspondingwork permitsin order to allow him to deeperhis knowledgeby
pursuing an occupational activity or specialized practical training.

CJEU 30 Sep. 1997, C-98/ Ertanir ECLI:EU:C:1997:44
AG 29 Apr. 199' ECLI:EU:C:1997:22
interpr. of Dec. 1/80:Art. 6(1)+6(3)

ref. from Verwaltungsgericht Darmstadt, Germany, 26 Mar. 1996

Art. 6(3) of Dec. 1/80is to be interpretedas meaningthat it doesnot permitMemberStateso adoptnationallegislation
which excludesat the outsetwhole categoriesof Turkish migrant workers, such as specialistchefs,from the rights
conferred by the three indents of Art. 6(1).

A Turkish national who has been lawfully employed in a Member State for

an uninterruptedperiod of morethanoneyear... is duly registeredas belongingto the labour force of that MemberState
and is legally employed within the meaning of Art. 6(1) of Dec. 1/80.

A Turkishnational in that situation may accordinglyseekthe renewalof his permitto residein the hostMemberState
notwithstandingthe fact that he was advisedwhenthe work and residencepermitswere grantedthat they were for a
maximum of three years and restricted to specific work, in this case as a specialist chef, for a specific employer
Art. 6(1) of Dec. 1/80 is to be interpreted as requiring account to

be taken,for the purposeof calculating the periodsof legal employmenteferredto in that provision, of short periods
during which the Turkishworker did not hold a valid residenceor work permitin the hostMemberStateand which are
not coveredby Article 6(2) of that decision,wherethe competenauthoritiesof the hostMemberStatehavenot calledin
questionon that groundthe legality of the residenceof the worker in the country but have,on the contrary, issuedhim
with a new residence or work permit.

CJEU 11 Sep. 2014, C-91/ Essent ECLI:EU:C:2014:220
AG 8 May 201« ECLI:EU:C:2014:31
interpr. of Dec. 1/80:Art. 13

ref. from Raad van State, NL, 25 Feb. 2013

The postingby a Germancompanyof Turkishworkersin the Netherlandgo work in the Netherlandss not affectedby
the standstill-clausesHowever,this situation falls within the scopeof art. 56 and 57 TFEU precluding such making
available is subject to the condition that those workers have been issued with work permits.

CJEU 22 June 2000, C-65/ EyYp ECLI:EU:C:2000:33
AG 18 Nov. 199! ECLI:EU:C:1999:56
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* interpr. of Dec. 1/80:Art. 7(1)
ref. from Verwaltungsgerichtshof, Austria, 5 Mar. 1998

* Art. 7(1) of Dec. 1/80 mustbe interpretedas coveringthe situation of a Turkish national who, like the applicantin the
main proceedingswasauthorisedin her capacityas the spouseof a Turkishworker duly registeredas belongingto the
labour force of the host MemberStateto join that worker there,in circumstancesvherethat spousehaving divorcec
beforethe expiry of the three-yearqualification period laid downin the first indentof that provision, still continuedin
fact to live uninterruptedlywith her former spouseuntil the date on which the two former spousegemarried. Sucha
Turkish national must therefore be regarded as legally residentin that Member State within the meaningof that
provision,sothat shemayrely directly on her right, after threeyears,to respondto any offer of employmentand, after
five years, to enjoy free access to any paid employment of her choice.

! CJEU 12 Apr. 2016, C-561/: Genc (Caner) ECLI:EU:C:2016:24
AG 20 Jan. 201 ECLI:EU:C:2016:2i
* interpr. of Protocol:Art. 41(1)

ref. from Ostre Landsret, Denmark, 5 Dec. 2014

* A national measuremakingfamily reunificationbetweera Turkishworkerresidinglawfully in the MS concernedand his
minor child subjectto the condition that the latter have, or have the possibility of establishing,sufficientties with
Denmarkto enablehim successfullyto integrate,whenthe child concernedand his other parentresidein the Stateof
origin or in another State,and the application for family reunificationis mademore than two yearsfrom the date on
which the parentresiding in the MS concernedobtaineda permanentresidencepermit or a residencepermit with a
possibilityof permanentesidenceconstitutesa OnewestrictionOwithin the meaningof Art. 13 of Decision1/80.Sucha
restriction is not justified.

1 CJEU 4 Feb. 2010, C-14/ Genc (Hava) ECLI:EU:C:2010:5

* interpr. of Dec. 1/80:Art. 6(1)
ref. from Verwaltungsgericht Berlin, Germany, 12 Jan. 2009

* A Turkishworker, within the meaningof Art. 6(1) of Dec. 1/80, mayrely on theright to free movementvhich he derives
from the Assn.Agreemengevenif the purposefor whichhe enteredthe hostMemberStateno longer exists.Wheresucha
worker satisfiesthe conditionssetoutin Art. 6(1) of that decision his right of residencen the hostMemberStatecannot
be madesubjectto additional conditionsasto the existencef interestscapableof justifyingresidenceor asto the nature
of the employment.

! CJEU 8 Nov. 2012, C-268/: GVYhlbahce ECLI:EU:C:2012:69
AG 21 June 201 ECLI:EU:C:2012:38
* interpr. of Dec. 1/80:Art. 6(1)+10

ref. from Oberverwaltungsgericht Hamburg, Germany, 31 May 2011
* A MS cannot withdraw the residence permit of a Turkish employee with retroactive effect.

! CJEU 30 Sep. 1997, C-36/ GVYnaydin ECLL:EU:C:1997:44
AG 29 Apr. 199° ECLIEU:C:1997:22.
* interpr. of Dec. 1/80:Art. 6(1)

ref. from Bundesverwaltungsgericht, Germany, 12 Feb. 1996

* A Turkish national who hasbeenlawfully employedn a MemberStatefor an uninterruptedperiod of morethan three
yearsin a genuineand effectiveeconomicactivity for the sameemployerand whoseemploymenstatusis not objectively
differentto that of otheremployeegmployedy the sameemployeror in the sectorconcernedand exercisingdentical or
comparable duties, is duly registered.

! CJEU 7 July 2005, C-374/ GYrol ECLI:EU:C:2005:43
AG 2 Dec. 200. ECLI:EU:C:2004:77
* interpr. of Dec. 1/80:Art. 9

ref. from Verwaltungsgericht Sigmarinen, Germany, 31 July 2003

* Art. 9 of Dec. 1/80 hasdirect effectin the MemberStatesThe conditionof residingwith parentsin accordancewith the
first sentencef Art. 9 is metin the caseof a Turkishchild who, after residinglegally with his parentsin the hostMembel
State,establishesis main residencein the placein the sameMemberStatein which he follows his universitystudies
while declaring his parentsO home to be his secondary residence only.
Thesecondsentencef Art. 9 of Dec. No 1/80 hasdirect effectin the MemberStatesThat provisionguaranteesTurkish
childrena non-discriminatoryright of accesso educationgrants,suchasthat providedfor underthe legislationat issue
in the main proceedings, that right being theirs even when they pursue higher education studies in Turkey.

! CJEU 26 Oct. 2006, C-4/t GVYzeli ECLI:EU:C:2006:67
AG 23 Mar. 200t ECLI:EU:C:2006:20
* interpr. of Dec. 1/80:Art. 6

ref. from Verwaltungsgericht Aachen, Germany, 6 Jan. 2005

* Thefirst indentof Art. 6(1) of Dec. 1/80 mustbe interpretedas meaningthat a Turkishworker can rely on the rights
conferred upon him by that provision only where his paid employmentwith a secondemployercomplieswith the
conditionslaid downby law andregulationin the hostMemberStategoverningentry into its territory and employmen
It is for the national court to makethe requisitefindingsin order to establishwhetherthat is the casein respectof a
Turkishworker who changedemployerprior to expiry of the period of three yearsprovidedfor in the secondindentof
Art. 6(1) of that decision.
Thesecondsentencef Art. 6(2) of Dec.No 1/80mustbeinterpretedas meaningthatit is intendecdto ensurethat periods
of interruption of legal employmenbn accountof involuntary unemploymenand long- term sicknessdo not affectthe
rights that the Turkish worker has already acquiredowing to precedingperiodsof employmenthe length of whichiis
fixed in each of the three indents of Art. 6(1) respectively.

! CJEU 17 Apr. 1997, C-351/¢ Kadiman ECLI:EU:C:1997:20
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AG 16 Jan. 199 ECLI:EU:C:1997:2:
interpr. of Dec. 1/80:Art. 7

ref. from Verwaltungsgericht MYnchen, Germany, 13 Nov. 1995

Thefirst indentof Art. 7(1) of Dec.1/80is to beinterpretedas meaningthat the family memberconcerneds in principle
requiredto reside uninterruptedlyfor three yearsin the host MemberState.However,accountmustbe taken,for the
purposeof calculatingthe three year period of legal residencewithin the meaningof that provision, of an involuntary
stayof lessthansix monthsby the personconcernedn his countryof origin. Thesameappliesto the period during which
the personconcernedwas not in possessiorof a valid residencepermit, where the competentauthorities of the host
Member State did not claim on that ground

that the person concerned was not legally resident within national territory,

but on the contrary issued a new residence permit to him.

CJEU 29 Mar. 2012, C-7/: Kahveci & Inan ECLI:EU:C:2012:18
AG 20 Oct. 201. ECLI:EU:C:2011:67
interpr. of Dec. 1/80:Art. 7

ref. from Raad van State, NL, 8 Jan. 2010

joined case with C-9/10

The memberof the family of a Turkishworker duly registeredas belongingto the labour force of a MemberStatecan
still invokethat provision oncethat worker has acquiredthe nationality of the host MemberStatewhile retaining his
Turkish nationality.

CJEU 5 June 1997, C-285/ Kol ECLI:EU:C:1997:28
AG 6 Mar. 199 ECLI:EU:C:1997:10
interpr. of Dec. 1/80:Art. 6(1)

ref. from Oberverwaltungsgericht Berlin, Germany, 11 Aug. 1995

Art. 6(1) of Dec.1/80is to beinterpretedas meaningthat a Turkishworker doesnot satisfythe conditionof havingbeer
in legal employmentwithin the meaningof that provision,in the hostMemberState, wherehe hasbeenemployedhere
undera residencepermitwhich wasissuedto him only as a resultof fraudulentconductin respectof which he hasbeer
convicted.

CJEU 19 Nov. 2002, C-188/! Kurz (Yuze) ECLI:EU:C:2002:69
AG 25 Apr. 200: ECLI:EU:C:2002:25
interpr. of Dec. 1/80:Art. 6(1)+7

ref. from Verwaltungsgericht Karlsruhe, Germany, 22 May 2000

Wherea Turkishnationalhasworkedfor an employerfor an uninterruptedperiod of at leastfour years,he enjoysin the
host MemberState,in accordancewith the third indent of Art. 6(1) of Dec. 1/80, the right of free accessto any paid
employment of his choice and a corresponding right of residence.

Wherea Turkishnationalwhofulfils the conditionslaid downin a provisionof Dec. 1/80andthereforeenjoystherights
whichit confershasbeenexpelled,Communitylaw precludesapplicationof nationallegislationunderwhichissueof a
residence authorisation must be refused until a time-limit has been placed on the effects of the expulsion order.

CJEU 16 Dec. 1992, C-237/ Kus ECLI:EU:C:1992:52
AG 10 Nov. 199: ECLI:EU:C:1992:42
interpr. of Dec. 1/80:Art. 6(1)+6(3)

ref. from Hessischer Verwaltungsgerichtshof, Germany, 18 Sep. 1991

The third indent of Art. 6(1) of Dec. 1/80 mustbe interpretedas meaningthat a Turkish worker doesnot fulfil the
requirementjaid downin that provision,of havingbeenengagedn legal employmenfor at leastfour years,wherehe
was employedon the basis of a right of residenceconferredon him only by the operation of national legislation
permittingresidencen the hostcountry pendingcompletionof the procedurefor the grant of a residencepermit, ever
though his right of residencehas beenupheldby a judgmentof a court at first instanceagainstwhich an appealis
pending.

Thefirst indentof Art. 6(1) of Dec.1/80 mustbeinterpretedas meaningthat a Turkishnationalwho obtaineda permitto
resideon theterritory of a MemberStatein order to marry therea national of that MemberStateand hasworkedthere
for morethan oneyearwith the sameemployerundera valid work permitis entitledunderthat provisionto renewalof
his work permit even if at the time when his application is determined his marriage has been dissolved.

CJEU 22 Dec. 2010, C-303/ Metin Bozkurt ECLI:EU:C:2010:80
AG 8 July 201¢ ECLI:EU:C:2010:41
interpr. of Dec. 1/80:Art. 7+14(1)

ref. from Bundesverwaltungsgericht, Germany, 8 July 2008

Art. 7 meanghata Turkishnationalwho enjoyscertainrights, doesnot losethoserights on accountof his divorce,which
took place after those rights were acquired.

By contrast,Art. 14(1)doesnot precludea measureorderingthe expulsionof a Turkishnationalwho hasbeenconvictec
of criminal offencesprovidedthat his personalconductconstitutesa presentgenuineand sufficientlyseriousthreatto a
fundamentalinterestof society.lIt is for the competentational court to assessvhetherthat is the casein the main
proceedings.

CJEU 10 Feb. 2000, C-340/ Nazli ECLI:EU:C:2000:7
AG 8 July 199¢ ECLI:EU:C:1999:37
interpr. of Dec. 1/80:Art. 6(1)+14(1)

ref. from Verwaltungsgericht Ansbach, Germany, 1 Oct. 1997

A Turkishnationalwho hasbeenin legal employmenin a MemberStatefor an uninterruptedperiod of morethan four
yearsbut is subsequentlyletainedpendingtrial for more than a year in connectionwith an offencefor which he is
ultimatelysentencedio a termof imprisonmensuspendeth full hasnot ceasedbecausédewasnotin employmentvhile
detainedpendingtrial, to be duly registeredas belongingto the labour force of the hostMemberStateif hefindsa job
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again within a reasonableperiod after his release,and may claim there an extensionof his residencepermit for the
purposeof continuingto exercisehis right of free accesgo any paid employmenof his choiceunderthe third indentof
Art. 6(1) of Dec. 1/80.

Art. 14(1) of Dec.1/80is to beinterpretedas precludingthe expulsionof a Turkishnationalwho enjoysa right grantec
directly by that decisionwhenit is ordered,following a criminal conviction,as a deterrentto other aliens without the
personalconductof the personconcernedyiving reasonto considerthathewill commitother seriousoffencegrejudicial
to the requirements of public policy in the host Member State.

! CJEU 24 Jan. 2008, C-294, Payir ECLI:EU:C:2008:3
AG 18 July 200° ECLI:EU:C:2007:45
* interpr. of Dec. 1/80:Art. 6(1)

ref. from Court of Appeal, United Kingdom, 30 June 2006

* Thefact that a Turkishnational wasgrantedleaveto entertheterritory of a MemberStateas an au pair or asa studen
cannotdeprivehim of the statusof Oworkeré@nd preventhim from beingregardedas Odulyegisteredas belongingto the
labour forceCof that MemberStatewithin the meaningof Art. 6(1) of Dec. 1/80. Accordingly, that fact cannotpreven
that national from beingable to rely on that provisionfor the purposesof obtaining renewedpermissionto work and a
corollary right of residence.

! CJEU 16 June 2011, C-484, Pehlivan ECLI:EU:C:2011:39
AG 8 July 201! ECLI:EU:C:2010:41
* interpr. of Dec. 1/80:Art. 7

ref. from Rechtbank Den Haag, NL, 31 Oct. 2007

* Family membermarriesin first 3 yearsbut continuesto live with Turkish worker. Art. 7 precludeslegislation under
whicha family membeiproperly authorisedto join a Turkishmigrantworkerwhois alreadyduly registeredas belonging
to the labour force of that Statelosesthe enjoymenbf the rights basedon family reunificationunderthat provisionfor
the reasononly that, having attainedmajority, he or shegetsmarried, evenwherehe or shecontinuesto live with that
worker during the first three years of his or her residence in the host Member State.

! CJEU 4 Oct. 2007, C-349/ Polat ECLI:EU:C:2007:58

* interpr. of Dec. 1/80:Art. 7+14
ref. from Verwaltungsgericht Darmstadt, Germany, 21 Aug. 2006

* Multiple convictionsfor small crimes do not lead to expulsion.Art. 14(1) of Dec. 1/80 mustbe interpretedas not
precludingthe taking of an expulsionmeasureagainsta Turkish national who has beenthe subjectof severalcriminal
convictions providedthat his behaviourconstitutesa genuineand sufficientlyseriousthreatto a fundamentalnterestof

society.
! CJEU 17 Sep. 2009, C-242/ Sahin ECLI:EU:C:2009:55
* interpr. of Dec. 1/80:Art. 13

ref. from Raad van State, NL, 29 May 2006

* Art. 13 of Dec. 1/80 mustbe interpretedas precludingthe introduction, from the entry into force of that decisionin the
MemberStateconcernedpf national legislation,suchasthat at issuein the main proceedingswhichmakeshe granting
of a residencepermitor an extensiorof the period of validity thereofconditionalon paymentof administrativecharges
where the amountof those chargespayable by Turkish nationalsis disproportionateas comparedwith the amoun
required from Community nationals.

! CJEU 11 May 2000, C-37/¢ Savas ECLI:EU:C:2000:22
AG 25 Nov. 199 ECLI:EU:C:1999:57
* interpr. of Protocol:Art. 41(1)

ref. from High Court of England and Wales, UK, 16 Feb. 1998

* Art. 41(1) of the Additional Protocol prohibits the introduction of new national restrictions on the freedom of
establishmenandright of residenceof Turkishnationalsasfrom the dateon whichthat protocol enteredinto forcein the
hostMemberState.lt is for the national court to interpretdomestidaw for the purposeof determiningwhethertherules
appliedto the applicantin the main proceedingsare lessfavourablethan thosewhich wereapplicableat the time wher
the Additional Protocol entered into force.

! CJEU 10 Jan. 2006, C-230; Sedef ECLI:EU:C:2006:!
AG 6 Sep. 200 ECLI:EU:C:2005:49
* interpr. of Dec. 1/80:Art. 6

ref. from Bundesverwaltungsgericht, Germany, 26 May 2003

* Art. 6 of Dec. 1/80 is to be interpreted as meaning that:
b enjoymentof the rights conferredon a Turkish worker by the third indent of paragraph 1 of that article
presupposem principle thatthe personconcernecdasalreadyfulfilled the conditionssetout in the secondndentof that
paragraph;
b a Turkishworker who doesnot yetenjoythe right of free accesgo any paid employmenof his choiceunderthat
third indentmustbein legal employmentvithoutinterruptionin the hostMemberStateunlesshe canrely on a legitimate
reason of the type laid down in Art. 6(2) to justify his temporary absence from the labour force.
Art. 6(2) of Dec.1/80coversinterruptionsin periodsof legal employmentsuchasthoseat issuein the mainproceedings
andthe relevantnational authoritiescannot,in this case,disputetheright of the Turkishworker concernedo residein
the host Member State.

! CJEU 20 Sep. 1990, C-192/ Sevince ECLI:EU:C:1990:32
AG 15 May 199 ECLI:EU:C:1990:20
* interpr. of Dec. 1/80:Art. 6(1)+13

ref. from Raad van State, NL, 8 June 1989
* The term 'legal employment' in Art. 2(1)(b) of Dec. 2/76 and Art. 6(1) of Dec. 1/80,
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doesnot coverthe situation of a Turkish worker authorizedto engagein employmenfor suchtime as the effectof a
decisionrefusing him a right of residence,againstwhich he has lodged an appeal which has beendismissed,is=
suspended.

CJEU 13 Feb. 2020, C-258/ Solak ECLI:EU:C:2020:9
interpr. of Dec. 3/80:Art. 6

ref. from Centrale Raad van Beroep, NL, 13 Apr. 2018

Art. 6(1) mustbe interpretedas not precludinga domestianeasureunderwhich the paymentof a benefitin addition to
disability benefitsto ensurea minimumincomegrantedunderthat schemes terminatedin respectof a Turkishnational
enteringthe regular labour marketof a MS and who, having renouncedhe nationality of that MS acquiredduring his
stay in that MS, has returned to his country of origin.

CJEU 19 Feb. 2009, C-228/ Soysal ECLI:EU:C:2009:10
interpr. of Protocol:Art. 41(1)

ref. from Oberverwaltungsgericht Berlin-Brandenburg, Germany, 19 May 2006

Art. 41(1) of the Add. Protocolis to be interpretedas meaningthat it precludesthe introduction,as from the entry into
force of that protocol, of a requirementhat Turkishnationalssuchasthe appellantsn the main proceedingsnusthavea
visato entertheterritory of a MemberStatein order to provideserviceghereon behalfof an undertakingestablishedn
Turkey, since, on that date, such a visa was not required.

CJEU 29 Mar. 2017, C-652/. Tekdemir ECLI:EU:C:2017:23
AG 15 Dec. 201 ECLI:EU:C:2016:96
interpr. of Dec. 1/80:Art. 13

ref. from Verwaltungsgericht Darmstadt, Germany, 7 Dec. 2015

Art. 13 mustbe interpretedas meaningthat the objectiveof efficientmanagemenof migration flows may constitutean
overriding reasonin the public interestcapableof justifying a national measurejntroducedafter the entryinto force of
that decisionin the MemberStatein questionyequiring nationalsof third countriesunderthe ageof 16 yearsold to hold
a residencepermitin order to enterand residein that MemberState.Sucha measurds not, however proportionateto
the objectivepursuedwherethe procedurefor its implementatiorasregardschild nationalsof third countriesbornin the
MSin questionand one of whoseparentsis a Turkishworker lawfully residingin that MS, suchas the applicantin the
main proceedings, goes beyond what is necessary for attaining that objective.

CJEU 23 Jan. 1997, C-171, Tetik ECLI:EU:C:1997:3
AG 14 Nov. 199 ECLI:EU:C:1996:43
interpr. of Dec. 1/80:Art. 6(1)

ref. from Bundesverwaltungsgericht, Germany, 7 June 1995

Art. 6(1) of Dec. 1/80 mustbe interpretedas meaningthat a Turkishworker who has beenlegally employedfor more
than four yearsin a MemberState,who decidesvoluntarily to leave his employmenin order to seeknewwork in the
sameMemberStateand is unableimmediatelyto enterinto a newemploymentelationship,enjoysin that State,for a
reasonableperiod, a right of residencdor the purposeof seekinghewpaid employmenthere,providedthat he continue:
to be duly registeredas belongingto the labour force of the MemberStateconcernedcomplyingwhereappropriatewith
the requirementf the legislationin forcein that State for instanceby registeringas a personseekingemploymenand
making himselfavailable to the employmentuthorities. It is for the MemberStateconcernedand, in the absenceof
legislationto that end,for the national court beforewhich the matterhasbeenbroughtto fix sucha reasonableperiod,
which must, however, be sufficient not to jeopardize in fact the prospects of his finding new employment.

CJEU 9 Dec. 2010, C-300/ Toprak & Oguz ECLI:EU:C:2010:75
interpr. of Dec. 1/80:Art. 13

ref. from Raad van State, NL, 30 July 2009

joined case with C-301/09

Art. 13 of Dec. 1/80 mustbe interpretedas meaningthat a tighteningof a provisionintroducedafter 1 December1980,
which providedfor a relaxation of the provisionapplicableon 1 Decemberl980, constitutesa OnewestrictionQwithin
the meaningof that article, evenwherethat tighteningdoesnot makethe conditionsgoverningthe acquisitionof that
permit more stringent than those which resulted from the provision in force on 1 December 1980.

CJEU 16 Feb. 2006, C-502/ Torun ECLI:EU:C:2006:11
interpr. of Dec. 1/80:Art. 7

ref. from Bundesverwaltungsgericht, Germany, 7 Dec. 2004

Thechild, whohasreachedthe ageof majority, of a Turkishmigrantworkerwhohasbeenlegally employedn a Membel
Statefor morethanthreeyears,andwho hassuccessfullfinisheda vocationaltraining coursein that Stateand satisfies
the conditionssetout in Art. 7(2) of Dec. 1/80, doesnot losethe right of residencethat is the corollary of the right to
respondto any offer of employmentonferredby that provision exceptin the circumstancesaid downin Art. 14(1) of
that provisionor whenheleavestheterritory of the hostMemberStatefor a significantlengthof time withoutlegitimate
reason.

CJEU 20 Sep. 2007, C-16/ Tum & Dari ECLI:EU:C:2007:53
AG 12 Sep. 200 ECLI:EU:C:2006:55
interpr. of Protocol:Art. 41(1)

ref. from House of Lords, UK, 19 Jan. 2005

Art. 41(1) of the Add. Protocol is to be interpretedas prohibiting the introduction, as from the entry into force of that
protocolwith regardto the MemberStateconcernedpf any newrestrictionson the exerciseof freedomof establishmen
includingthoserelating to the substantiveand/or proceduralconditionsgoverningthe first admissiorinto theterritory of
that State, of Turkish nationals intending to establish themselves in business there on their own account.

CJEU 21 July 2011, C-186/. Tural Oguz ECLI:EU:C:2011:50
AG 14 Apr. 201: ECLIEU:C:2011:25
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interpr. of Protocol:Art. 41(1)

ref. from Court of Appeal (E&W), UK, 15 Apr. 2010

Art. 41(1) mustbeinterpretedas meaningthatit mayberelied on by a Turkishnationalwho, havingleaveto remainin a
Member State on condition that he does not engagein any businessor profession,neverthelesentersinto self-
employmentin breachof that conditionand later appliesto the national authoritiesfor further leaveto remainon the
basis of the business which he has meanwhile established.

CJEU 21 Dec. 2016, C-508/ Ucar a.o. ECLI:EU:C:2016:98
AG 15 Sep. 201 ECLI:EU:C:2016:69
interpr. of Dec. 1/80:Art. 7

ref. from Verwaltungsgericht Berlin, Germany, 24 Sep. 2015

Art 7 mustbeinterpretedas meaningthat that provisionconfersa right of residencen the hostMS on a family membe
of a Turkishworker, who hasbeenauthorisedto enterthat MS, for the purposesof family reunification,and who, from
his entryinto theterritory of that MS, haslived with that Turkishworker, evenif the period of at leastthreeyearsduring
whichthe latter is duly registeredas belongingto the labour force doesnotimmediatelyfollow the arrival of the family
member concerned in the host MS, but is subsequent to it.

CJEU 29 Sep. 2011, C-187/ Unal ECLI:EU:C:2011:62
AG 21 July 201: ECLI:EU:C:2011:51
interpr. of Dec. 1/80:Art. 6(1)

ref. from Raad van State, NL, 16 Apr. 2010

Art. 6(1) mustbeinterpretedas precludingthe competennhational authoritiesfrom withdrawingthe residencepermitof a
Turkishworkerwith retroactiveeffectfrom the pointin timeat whichtherewasno longer compliancewith the groundon
the basisof which his residencepermithad beenissuedundernationallaw if thereis no questionof fraudulentconduc
on the part of that worker and that withdrawal occurs after the expiry of the one-year period of legal employmen

CJEU 7 Aug. 2018, C-123/: Yon ECLI:EU:C:2018:63
AG 19 Apr. 201¢ ECLI:EU:C:2018:26
interpr. of Dec. 1/80:Art. 13

ref. from Bundesverwaltungsgericht Leipzig, Germany, 10 Mar. 2017

Meaningof the standstillclauseof Art 13 Dec1/80andArt 7 Dec2/76in relationto thelanguagerequiremenof visafor
retiring spousesA national measure taken during the period from 20 decemberl976 to 30 Novemberl980, which
makeghe grant, for the purpose=f family reunification,of a residencepermitto third-countrynationalswho are family
membersof a Turkish worker residing lawfully in the Member Stateconcerned subjectto such nationals obtaining,
beforeenteringnational territory, a visa for the purposeof that reunification, constitutesa OnewestrictionGwithin the
meaning of that provision.

Sucha measureanayneverthelesbe justified on the groundsof the effectivecontrol of immigrationandthe managemer
of migratory flows, but may be acceptedonly providedthat the detailedrules relating to its implementatiordo not go
beyond what is necessary to achieve the objective pursued, which it is for the national court to verify.

CJEU 8 Dec. 2011, C-371/ Ziebell Ornek ECLI:EU:C:2011:80
AG 14 Apr. 201: ECLI:EU:C:2011:24
interpr. of Dec. 1/80:Art. 14(1)

ref. from Verwaltungsgerichtshof Baden WYrttemberg, Germany, 14 Aug. 2008

DecisionNo 1/80 doesnot precludean expulsionmeasurebasedon groundsof public policy from beingtakenagainsta
Turkishnational whoselegal statusderivesfrom the secondndentof thefirst paragraphof Article 7 of that decision,in
sofar asthe personalconductof the individual concernectonstitutesat presenta genuineand sufficientlyseriousthreat
affectinga fundamentainterestof the societyof the host MemberStateand that measureis indispensablen order to
safeguardthat interest. |t is for the national court to determine,in the light of all the relevantfactorsrelating to the
situation of the Turkish national concerned, whether such a measure is lawfully justified in the main proceeding:

4.4.2 CJEU Judgments on Readmission Treaties

*

CJEU 27 Feb. 2017, T-192/ N.F. v. European Council ECLI:EU:C:2017:12
validity of EU-Turkey Statement: inadm.

Applicantclaimsthat the EU-TurkeyStatementonstitutesan agreementhat produceslegal effectsadverselyaffecting
applicantsrights and interestsas theyrisk refoulemento Turkeyand subsequentlyo Pakistan.Theactionis dismisse
on the ground of the CourtOs lack of jurisdiction to hear and determine it.

Two other identical cases T-193/16 (N.G.) and T-257/16 (N.M.) were also declared inadmissable.
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